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Itata  leporti  an  tai  pininthiBiei,  And  the  ncunben  of  tbii  lerlei  In  bold-faced  flgwe^ 


MAMJL  —  (83)  8;  (84)  5;  (80)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90, 
91)  84;  (92)  85;  (93)  80;  (94)  88;  (95)  86;  (96,  97)  38;  (98)  89;  (99) 
48;  (100,  101)  46;  (102)  48;  (103)  49;  (!04,  m)  68;  (106, 107, 108)  64; 
(109.  110)  S6;  (111)  66;  (112)  67;  (113)  69;  (114)  68. 
ABXAif SAS.  ^  C48)  8;  (49)  4;  (60)  7;  (51)  14;  (62)  80;  (63)  88;  (54)  86t 
(55)  89;  (66)  86;   (67)  88;  (68)  41;    (69)  48;    (60)  46;   (61,  62)  64; 


(63)  58;  (64)  68. 


ioa>  do;  sp*}  00. 

OAUiDiunA.  —  (72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  18;  (80) 
18;  (81)  16;  (82)  16;  (83)  ^7;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88| 
(89)  88:  (9(L  91)  86;  (92.  93)  87;  (94)  88;  (95)  89:  (96)  8I:  (97)  88: 


(120)65. 
OouiRADO.  ^  (10)  8;  (11)  7;  (12)  18;  (13)  16;  (14)  80;   (15)  88;   (16)  86) 


(89)  61. 


I>BLAWAm&— (6  Hoiut)  1;  (6  Honsi.)  88;   (7  Honst)  40;  (9Hoaai.)48; 

(1  Manr.)  66. 
Vlobida.  — (22)  1;  (23)  U;  (24)  18;  (26,  26)  88;  (27)  86;  (28)  89;  (29)  80; 

(30)  88;  (31)  84;  (32)  87;  (33)  88;  (34)  48;  (35)  48;  (30)  61;  (37)  68; 

(38)  66;  (39)  6a 
tooBOU.  —  aO)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  20i 

(86)  81;  (86)  88;  (87)  87;  (88)  80;  (89)  88;  (90)  86;  (91,  92,  93)  44; 

(94)  47;  (95,  06)  61;  (97)  54;  (98)  68;  (99)  59;  (100)  68;  (101)  66. 
iDAHa  —  (2)  86. 
lLLi]fOi8.~(121)  8;  (122)  8;  (123)  5;  (124)  7;  (126)  8;  (126)  9;  (127)  11; 

(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  88;   (133,   134)  88;  (135) 

86;  (136)  89;  (137)  81;  (138,  139)  88;  (140,  141)  88;  (142)  84;  (143, 
L  1461  8II«  n4A.  147)  87*  l\4H\  SH-  fUO.  150) 41*  HSU  48*  (\fiO\  ASl. 
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(99)  61|  (100)  68;  (101,  102)  68;  (103)  64;  (104)  66. 

.~..  /ivTi    «.  /oo\  K.  /Qn\  n.    tA/w  «tf\.    /ai\  10.    /ant    «/ 


(Wj  oi|  (luu)  o»;  (lui,  luz)  t»;  (iii9j  04;  {im*)  do. 
Kansas.  —  (87)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81| 
(45)  83;  (46)  86;  (47)  87;  (48)  80;  (49)  38;  (50)  84;  (51)  37;  (52)  89; 
^63)  48:  l&4.\  4B:  (5&\  49:  ^56)  54:  ^57)  fi7:  (5»\  68. 


(53)  48;  (54)  46;  (55)  49;  (56)  64;  (57)  67;  (58)  68. 


{06}  «0;  (04j  4D;  (dOj  4V;  (dO)  IMk;  (DV)  07;  (05)  OS. 
KSNTUCKT.  —  (83»  84)  4;.  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89$ 

(91)  84;  (92)  86;  (93)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  68;  (98)  66; 

(99)  69. 
LoaisiAiiA.~(39  Ia.  Ann.)  4;  (40  Ia.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86;   (44  La.  Ann.)  38;   (45  La.  Ann.)  40;  (4t>, 

47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  68. 
Mains.— (79)1;  (80)6;  (81)  10;  (82)17;  (83)83;  (84)80;  (85)86;  (86)41; 

(87)  47;  (88)  61;  (89)  66;  (90)  60;  (91)  64. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  86;  (74) 

88;  (75)  88;  (76)  86;  (77)39;  (78)  44;  (80)  46;  (79)47;  (81)48;  (82)61; 

(83)  66;  (84)  67;  (85)  60;  (86)  68. 
Massaohusetts.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (151) 

81;  (152)  88;  (153)  86;  (154)  86;  (155)  81;  (150)  88;  (157)  84;  (158)  36; 

(159)  88;  (160)  89;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  68; 

(166)  66;  (167)  67;  (168)  60;  (169)  61;  (170)  64. 
MioraoAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  "*'^  ""^ -* 


Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  86;  (71)  48; 
(72)  48;  (73)  66;  (74)  60;  (75)  66. 


68;  (141,  142)  64;  (143)  66. 
Montana.— (9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40;  (14)  48;  (16)  48f 
(16)  60;  (17)  68;  (18)  66;  (19)  61;  (20)  68. 
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^(22)8;  (28,  24)%  (25)  18;  (28)  18;  (27)  80;  (28,  29)86;  (30) 
87;  (31)  88;  (3%  83)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (38)  41; 
(39, 40)  48;  (41)  48;  (42;  43)  47;  (44)  48;  (46,  46)  60;  (47)  88;  (47,  48, 
58;  (49)  69;  (50)  81. 

Nbtada.  —  (19)  8;  (20)  19;  (21)  87;  (22)  68;  (23)  8& 

Nsw  Hampsuibb.  —  (64)  10;  (62)  18;  (65)  83;  (66)  49. 

Nsw  jKB8xr.^(43  N.  J.  Eq.)  8;  (44  N.  J.«6q.)  6;  (60  K.  J.  L.)  7;  (61 
K.  J.  L.;  46  N.  J.  Bq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
£q.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Bq.)  87;  (49  N.  J.  Eq.)  81;  (54 
N.  J.  U)  88;  (60  K.  J.  Bq.)  86;  (55  K.  J.  L.)  89;  (51  N.  J.  Bq.)  40;  (66 
N.J.  L.)44;  (52N.  J.Eq.)46;  (57N.  J.L.;  53  N.  J.' Eq. )  51;  (54  N.  J. 
Bq.;  (68  N.  J.  L.)  66;  (59  N.  J.  L.)  69;  (56  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64. 

Nsw  YoBX.— (107)  1;  (108)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 
(114)  U;  (116)18;  (116,  117)16;  (118,  119)16;  (120)17;  (121)18;  (122| 
19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 
131)  87;  (132, 133)  88;  (134)  80;  (185)  81;  (136)  88;  (137)  38;  (138)  84 
(139)  86;  (140)  87;  (141)  88;  (142)  40;  (143)  48;  (144)  48;  (145)  46 
(146)  48;  (147)  49;  (148)  61;  (149)  68;  (150)  56;  (151)  66;  (152)  57 
(163)  80;  (154)  61;  (155)  6& 

NoBTH  Caboldia.  — (97,  96)  8;  (99,  100)  8;  (101)9;  (102)  11;  (103)  14;  (104) 
17;  (105)  18;  (106)  19;  (107)  88;  (106)  88;  (109)  86;  (110)  88;  (111)  88; 
(112)  84;  (113)  87;  (114)  41;  (115)  44;  (116)  47;  (117)  63;  (118)  64; 
(119)  66;  (120)  68;  (121)  81;  (122)  66. 

NoETH  Dakota.  —  (1)  86;  (2)  33;  (3)  44;  (4)  60;  (5)  67. 

Omo.  ^(46  phio  St.)  4;  (46  Ohio  Si.)  16;  (47  Ohio  St.)  81;  (48  Ohio  Si)  89 
(49  Ohio  St)  84;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49 
(53  Ohio  St.)  68;  (54  Ohio  St.)  66;  (55,  66  Ohio  St.)  60;  (57  Ohio  St.)  63 
(58  Ohio  St.)  66. 

Obiooh.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 
89;  (23)  87;  (24)  41;  (25)  48;  (26)  46;  (27)  60;  (28)  68;  (29)  64;  (30) 
60;  (31)  66. 

riini9n;.yA2nA.  — (116,  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120,  121 
P^  St.)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 
Pk.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (130,  131  Pa.  St)  17; 
(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 
(139,  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  31;  (148  Pa.  St) 
88;  (149,  152,  153  Pa.  St)  84;  (154,  156  Pa.  St)  86;  (156  Pa.  St)  86 
(157  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  39;  (160  Pa.  St)  40 
(161  Pa.  St)  41;  (162  Pa.  St)  48:  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44 
(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 
8t)60;  (172,  173  Pa.  St)  61;  (174,  175  Pa.  St)  68;  (176  Pa.  St)  68; 
(177  Pa.  St)  55;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St) 
69;  (182  Pa.  81)  61;  (183,  184  Pa.  St.)  68;  (186  PA.  St)  64;  (186  Pa, 
8t)66. 

RBora  l8LAii]iw*(16)  8;  (16)  87;  (17)  83;  (18)  49;  (19)  61. 

Boimi  Cabolzna.  — (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86| 
(34)  87;  (36)  88;  (36)  81;  (37)  84;  (38)  87;  (39)  89;  (40)  48;  (41)  44; 
(42)  46;  (43)  49;  (44)  61;  (45)  55;  (46)67;  (47)  68;  (48)  69;  (49)  61; 
(60)  68;  (51)  64. 
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South  Dakota.— (1)  86}  («  89;  (8)  44;  (4)  46;  (5)  46;  (6)  66;  (7)  6S| 

(8)  69;  (9)  68. 
TunraBBOi— (80)  4;  (88)  6;  87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80| 

(92)  86;  (93)  48;  (94)  46;  (96)  49;  (96)  64;  (97)  66;  (98)  60;  (99)  68. 
Xnia.  —(68)  8;  (69;  24  Tax.  App.)  6;  (70;  26^  26  Tez.  App.)  8;  (71)  lO; 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  16;  (76)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  86;  (80,  81)  86;  (82)  87; 

(80  Tax.  App.)  88;  (88)  89;  (84)  81;  (86)  84;  (31  Tex.  Or.  Rap.;  86)  87; 

(86;  82  Tex.  (3r.  Rep.)  40;  (87;  88  Tex.  Cr.  Rep.)  47;  (84  Tex.  Or. 

Rep.}  88)  68}  (88^  90)  69}  ^  Tex.  Gr.  Rep.)  60;  (86  Tex.  Grim.  Rep.) 

61. 
Utah.^13)  67;  (14)  60;  (15)  68. 
Vjbbmont.  — (60)  6;  (61)  16;  (62)  88}  (68)  86;  (64)  88;  (65)  86;  (66)  4A; 

(67)  48;  (68)  64;  (69)  60. 
7IS0I1ILL  —  (82)  8}  (88)  6}  (84)  10}  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (90)  44;  (91)  60;  (92)  68;  (93)  67;  (94,  95)  64. 
VTAaHiKorov.— (1)  88;  (2)  86;  (8)  88;  (4)  81;  (5)  84;  (6)  86;  (!)  88;  (8) 

40;  (9)  48;  (10)  46;  (11)  48;  (12)  60;  (18)  68;  (14)  68;  (16)  66;  (16)  6^; 

(17)  61;  (18)  6a 
Wmn  VisoiNXA.— (29)  6;  (80)  8;  (81)  18}  (8S;  83)  86;  (34)  86;  (35)  89 1 

(36)  88;  (87)  88;  (8^,  39)  46;  (40)  68;  (41)  66;  (42)  67;  (43)  64. 
WnooHSDr.  —  (69)  8;  (7%  71)  6;  (72)  7;  (78)  9;  (74,  76)  17;  (76^  77)  80;  (78) 
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T.  A.  Gilman,  B.  M.  Goldberg  and  C.  W.  Felker^  for  the  ap- 
pellant. 

W.  H.  Mylrea,  attorney  general^  J.  L.  Erdall,  assistant  attor- 
ney general,  and  A.  J.  Schmitz,  assistant  district  attorney,  for 
the  state. 

•  CASSODAY,  C.  J.  The  defendant  was,  at  the  time  in 
question,  the  president,  manager,  director,  and  stockholder  of 
tiie  '*T.  C.  Shove  Banking  Company.'*  As  such,  he  was  con- 
victed of  having  received  on  deposit  April  11,  1892,  the  three 
hundred  dollars  mentioned,  contrary  to  section  4541  of  the  Ee- 
vised  Statutes.  Eliminating  from  ^  that  section  what  is  not  ap- 
plicable here,  and  it  declares,  in  effect,  that  "any  officer,  director, 
stockholder,  .  .  .  •  manager,  •  •  •  .  or  agent  of  any  bank, 
•  •  •  •  who  shall  accept  or  receive  on  deposit,  or  for  safekeeping, 
or  to  loan,  from  any  person,  any  money,  or  any  bills,  notes,  or 
other  paper  circulating  as  money,  or  any  notes,  drafts,  bills  of 
exchange,  bank  cheeks,  or  other  commercial  paper  for  safekeep- 
ing or  for  collection,  when  he  knows,  or  has  good  reason  to  know, 
that  such  bank  ....  is  unsafe  or  insolvent,  shall  be  punished 
by  imprisonment,**  et  cetera.  The  constitutionality  of  this  stat- 
ute has  been  repeatedly  sustained  by  this  court,  and  its  validity 
is  not  now  challenged:  Baker  v.  State,  54  Wis.  368;  In  re  Koet- 
ting,  90  Wis.  166. 

1.  The  principal  contention  of  counsel  for  the  defendant  is 
to  the  effect  that  the  certificate  reciting  that  Hattie  J.  Glye  had 
^'deposited"  in  the  bank  three  hundred  dollars,  payable  one  year 
from  the  date  thereof,  and  then  with  interest,  and  not  subject 
to  check,  made  the  transaction  a  loan,  and  not  a  deposit,  and 
hence  not  within  the  condemnation  of  the  statute.  The  argu- 
ment is,  that  the  bank  simply  borrowed  the  money  and  gave  its 
promissory  note  therefor,  due  in  one  year  from  date,  and  there- 
fore did  not  accept  or  receive  the  money  on  deposit,  nor  for  safe- 
keeping, nor  to  loan,  nor  for  collection,  within  the  meaning  of 
the  statute. 

We  assume  that  the  bank  had  authority,  as  incident  to  its  nec- 
essary powers  to  carry  on  such  business,  to  issue  such  time  certifi- 
cates: Sanborn  and  Berryman's  Annotated  Statutes,  sec.  2024, 
Bubsec.  21;  Rockwell  v.  Elkhom  Bank,  13  Wis.  653;  Ballston  Spa 
Bank  v.  Marine  Bank,  16  Wis.  120;  Curtis  v.  Leavitt,  15  N.  Y. 
9,  295,  subd.  5.  In  construing  the  statuto  in  question,  this  court 
has,  among  other  things,  said:  'The  manifest  object  of  the 
statute  in  question  was  to  suppress  the  business  of  banking  or 
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biokeiage  by  any  insolvent  penon,  company,  or  corporation. 
It  therefore  inflicts  punishment  upon  persons  so  engaged,  know- 
ing the  fact.  •  .  •  •  A  bank  implies  capital,  ^  and  capital  in- 
rites  confidence:'  A  man  holding  himself  out  as  a  banker  or 
broker  thereby  gives  public  proclamation  that  he  has  money, 
aiid  property  readily  converted  into  money,  in  his  possession 
and  subject  to  his  control,  and  for  that  reason  he  may  be  safely 
trusted.  ....  For  tai  insolvent  banker,  company,  or  corpora- 
tion to  continue  the  business  of  banking  is  to  hold  out  assurances 
of  responsibility  and  surplus  capital  where  neither  exists.  To 
do  so  knowingly  is  to  secure  the  confidence,  and  hence  ob* 
tain  the  money,  of  the  ignorant  and  unwary  by  an  implied  de- 
eq)tion.  It  is  the  old  story  of  securing  the  victim  by  a  dis- 
play of  false  colors.  To  suppress  this  mischief,  to  save  the  pub- 
lic from  being  induced  to  deposit  money  with  such  insolvent 
by  the  implied  assurance  of  responsibility  and  wealth  essential 
to  the  business,  when  they  do  not  in  fact  eidst,  was  the  evident 
purpose  of  this  statute'':  Baker  v.  State,  54  Wis.  376,  377. 
These  views  have  been  expressly  sanctioned  in  Meadowcroft  r. 
People,  163  HI.  56;  54  Am.  St.  Bep.  447.  Judge  Jenkins  has  ex- 
preffied  similar  views  in  In  re  Cook,  49  Fed.  Bep.  842;  Cook  v. 
Hart,  146  IT.  S.  183.  As  said  by  Mr.  Justice  Winslow  in  a  re- 
cent case:  '^The  offense  consists  in  receiving  deposits  in  a  bank 
in  fact  insolvent,  and  which  the  person  receiving  the  deposit 
knew,  or  had  good  reason  to  know,  was  insolvenf:  In  re  Koet- 
ting,  90  Wis.  171. 

Money  deposited  in  a  bank  is,  in  law,  a  loan  by  the  customer 
to  the  bank:  Sims  v.  Bond,  2  Nev.  &  K  608;  5  Bam.  &  Adol. 
389.  ''All  deposits  made  with  bankers  may  be  divided  in  two 
classes,  namely,  those  in  which  the  bank  becomes  bailee  of  the 
depositor,  the  title  to  the  thing  deposited  remaining  with  the 
latter,  and  that  other  kind  of  deposit  of  money  peculiar  to  bank- 
ing business,  in  which  the  depositor,  for  his  own  convenience, 
parts  with  the  title  to  his  money,  and  loans  it  to  the  banker;  and 
the  latter,  in  consideration  of  the  loan  of  the  money  and  the 
right  to  use  it  for  his  own  profit,  agrees  to  refund  the  same 
amount,  or  any  ®  part  thereof,  on  demand'*:  Marine  Bank  v. 
Fulton  Bank,  2  Wall.  256.  See,  also,  Planters'  Bank  v.  Union 
Bank,  16  Wall.  483;  Oulton  v.  Savings  Inst.,  17  Wall.  109;  Com- 
mercial  Bank  v.  Armstrong,  148  IT.  S.  59.  Ordinarily,  the  money 
BO  accepted  or  received  by  such  bank  or  banker  is  accepted  or  re- 
ceived on  deposit.  In  order  to  make  the  section  broad  enough 
to  oover  every  case  where  money  is  so  accepted  or  received  by 
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a  penon  so  engaged  in  the  business  of  banking  when  he  know% 
or  has  good  reason  to  know^  that  such  bank  or  banker  is  unsafe 
or  insolvent^  there  were  added  to  the  words  ''on  deposit^'  the 
words  ''or  for  safekeeping,  or  to  loan/'  together  with  the  other 
words  mentioned,  including  the  words  "or  for  collection,"  as 
stated.  The  purpose  of  the  section,  therefore,  seems  to  be  to  pun- 
ish every  person  engaged  in  the  business  of  banking  who,  know- 
ing, or  having  good  reason  to  know,  that  such  bank  or  banker 
is  unsafe  or  insolvent,  nevertheless  accepts  or  receives  money  in 
such  business,  either  "on  deposit,  or  for  safekeeping,  or  to  loan,'' 
or  accepts  or  receives  such  paper  "for  collection/'  These  four 
purposes  accompanying  such  acceptance  or  receipt  of  money  or 
commercial  paper  for  collection  would  seem  to  be  sufficiently 
broad  and  general  to  include  every  purpose  for  which  the  bank 
or  banker  could  accept  or  receive  money  or  commercial  paper 
for  collection.  If  making  the  certificate  of  deposit  payable  in 
one  year  takes  the  case  out  of  the  statute,  then  making  such 
certificate  payable  in  a  month  or  a  week  or  a  single  day  would 
also  take  a  case  out  of  the  statute.  As  short  time  certificates 
are,  ordinarily,  as  acceptable  to  customers  as  certificates  payable 
on  demand,  it  is  obvious  that  an  insolvent  banker  or  offioer  of  an 
insolvent  bank,  with  full  knowledge  of  such  insolvency,  might, 
by  issuing  such  time  certificates,  continue  such  business  indefi- 
nitely, without  committing  the  offense  prescribed  in  the  statute, 
unless  it  is  construed  so  as  to  cover  deposits  upon  which  such 
time  certificates  are  issued,  as  well  as  those  payable  ®  on  demand. 
"Where  the  main  object  and  intention  of  a  statute  are  clear,  it 
must  not  be  reduced  to  a  nullity  by  the  draftman's  unskilfulness 
or  ignorance  of  the  law,  except  in  the  case  of  necessity  or  the 
absolute  intractability  of  the  language  used'*:  Salmon  v.  Dun- 
combe,  L.  B.  11  App.  Cas.  627.  "In  construing  statutes,  the 
usual  and  proper  mode  is  to  ascertain  the  intention  of  the  legis- 
lature from  the  language  they  have  used,  connected  with  the  state 
of  the  law  on  the  same  subject  anterior  to  the  passage  of  the 
statute.  When  the  courts  know  for  what  particular  mischief 
the  legislature  intended  to  provide  a  remedy,  it  is  their  duty 
80  to  construe  the  statute  as  most  effectually  to  suppress  the  mis- 
chief and  advance  the  remedy*':  Coster  v.  Lorillard,  14  Wend. 
297.  "Even  penal  statutes  are  not  to  be  construed  bo  strictly 
as  to  defeat  the  obvious  intention  of  the  legislature":  United 
States  V.  Wiltberger,  5  Wheat.  76;  Manitowoc  Co.  v.  Truman, 
91  Wis.  12.  See,  also,  United  States  v.  Freeman,  3  How.  564, 
665;  United  States  v.  Saunders,  22  Wall.  492.    While  a  certifi- 
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cate  of  deposit  payable  at  a  fixed  time  in  the  future  may  techni- 
cally be  regarded  as  a  loan  and  not  a  mere  deposit^  yet^  in  view  of 
the  obvious  purpose  of  this  statute^  we  are  constrained  to  hold 
that  the  transaction  in  question  was  a  deposit  within  the  mean- 
ing of  the  statute. 

2.  The  mere  fact  that  a  portion  of  the  three  hundred  dollars 
consisted  of  a  certificate  of  deposit  held  against  the  same  bank^ 
and  the  accrued  interest  thereon,  which  was  surrendered  at  the 
time,  did  not  make  the  transaction  essentially  different  from 
what  it  would  have  been  had  the  whole  amount  of  three  hundred 
dollars  been  deposited  in  cash,  as  recited  in  the  certificate.  The 
cash  was  present,  or  supposed  to  be  present,  in  the  hiCnk,  and 
was  considered  and  treated  the  same  as  though  the  cashier  had 
actually  passed  it  over  to  Glye  and  she  had  immediately  rede- 
posited  the  same  in  the  bank. 

3,  We  perceive  no  error  in  the  method  of  proving  the  insol- 
vency of  the  bank  at  the  time  of  receiving  the  money  and  ^®  is- 
suing the  certificate  of  deposit  in  question;  and  that  is  so  whether 
by  such  insolvency  is  meant  inability  to  pay  its  debts  in  the 
ordinary  course  of  business,  or  merely  inability  to  pay  in  full 
at  some  future  time,  upon  ultimately  winding  up  its  affairs. 
The  evidence  was  certainly  material,  and  relevant  and  pertinent 
to  the  issue  on  trial,  and  hence  competent 

By  the  Court.  The  several  exceptions  certified  to  this  court 
pursuant  to  section  4720  of  the  Bevised  Statutes  are  each  and 
all  overruled. 


PRAUDULBNT  BANKING— WHAT  IS— REMEDY  OP  DBPOSI- 
TOR.— To  permit  a  deposit  in  a  bank  in  reliance  upon  its  supposed 
Bolven<^7  is  a  gross  fraud  if  its  officers  know  at  the  time  of  its  in- 
solvency, and  the  depositor  is  entitled  to  reclaim  the  deposit  or  the 
proceeds:  Grant  v.  Walsh,  145  N.  Y.  502;  45  Am.  8t  Rep.  626,  and 
note.  Bee  State  v.  Elfert,  102  Iowa,  188;  63  Am.  St.  Rep.  433,  and 
note.  Where  a  deposit  has  been  kept  separate  and  fully  received 
before  formal  insolvency,  the  depositor  may  claim  It:  American. Ex- 
change Bank  v.  Loretta  etc.  CJo.,  166  111.  103;  56  Am.  St  Rep.  233. 
It  is  criminal  negligence  for  a  banker  not  to  know  his  own  insol- 
vency: Meadowcraft  v.  People,  163  111.  56;  54  Am.  St.  Rep.  447;  and 
it  has  been  held  that  the  directors  of  a  bank  are  conclusively  pre- 
sumed to  know  its  condition:  Tate  v.  Bates,  118  N.  O.  287;  54  Am. 
St.  Rep.  719.  See  Solomon  v.  Bates,  118  N.  0.  8U;  64  Am.  St  Rep. 
725. 
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Faewbll  Company  v.  Wolf. 

[96  WmooNsni,  10.] 

CORPORATIONS-ACTS  ULTRA  YIRBS.— A  corporation  or- 
ganized for  the  purpose  of  carrying  on  a  general  dry  goods  business 
does  not  possess  the  power  tg  acquire  by  assignment  cUlms  of  others 
for  damages  growing  out  of  an  alleged  conspiracy  to  defraud,  but  in 
no  way  connected  with  its  affairs,  and  not  necessary  to  preserve  Its 
property  or  protect  its  Interests. 

CORPORATIONS  —  ACTS  ULTRA  VIRES  —  DBPBNSBS.— 
Although  the  act  of  a  coriK)ration  In  acquiring  a  cause  of  action  is 
ultra  vires,  yet  want  of  corporate  power  to  engage  in  such  business 
cannot  be  Interposed  as  a  defense  when  the  corporation  seeks  to 
enforce, such  cause  of  action. 

ASSIGNMBNTS.— A  CAUSB  OF  ACTION  FOR  DAMAGES 
arising  from  a  conspiracy  to  defraud,  by  purchasing  and  selling 
goods  without  paying  for  them,  Is  not  a  cause  for  damages  done  to 
personal  property,  and  hence  is  not  assignable. 

CONSPIRACY  TO  DEFRAUD— MEASURE  OF  DAMAGES. 
In  an  action  to  recover  damages  for  a  conspiracy  to  defraud  by 
purchasing  and  selling  goods  without  paying  for  them,  the  measure 
of  damage  is  the  value  of  the  goods  at  the  place  where,  and  the  time 
when,  they  were  obtained  from  the  plalntlif ,  with  interest  from*  such 
time,  at  the  legal  rate. 

APPELLATE  PRACTICE.— ERROR  NOT  PREJUDICIAL 
cannot  work  a  reversal  of  the  Judgment 

Action  to  recover  .damages  for  a  conspiracy  to  defraud.  In 
1893^  defendants  entered  into  a  conspiracy  to  defraud  wholesale 
dealers  in  goods^  wares,  and  merchandise  by  purchasing  goods  on 
credit,  without  intending  to  pay  for  them,  and  by  having  them 
delivered  at  the  store  of  one  Josephson;  who  was  to  sell  them 
and  divide  the  proceeds  among  the  co-conspirators.  This  scheme 
was  carried  ont,  and  large  amounts  of  goods  were  purchased  on 
credit  from  the  plaintiff  and  numerous  other  dealers,  who  were 
not  paid  for  their  goods.  Before  the  commencement  of  this 
action,  such  dealers,  for  a  valuable  consideration,  sold  and  as- 
signed to  plaintiff  their  respective  claims  for  the  goods  sold, 
together  with  their  respective  causes  of  action  for  damages 
against  the  defendants  on  account  of  such  conspiracy.  Judg* 
ment  for  plaintiff  on  all  of  the  claims.    Defendants  appealed. 

Blum  &  Blum  and  J.  M.  Morrow,  for  the  appellants. 

Lewis  &  Briggs  and  J.  J.  Hughes,  for  the  respondent 

*®  MARSHALL,  J.  The  record  shows  that  plaintiff  is  a  cor^ 
poration  organized  for  the  purpose  of  carrying  on  a  general  dry 
goods  business.  The  point  was  raised  on  the  trial,  and  preserved 
for  review,  that  it  did  not  possess  power  to  acquire  by  assign- 
ment claims  for  damages  in  no  way  connected  with  its  own  af* 
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growing  out  of  tlie  alleged  conspiracy  to  defrand.  It  does 
not  appear  that  anch  claims  were  in  any  way  necessary  to  the 
preservation  or  enforcement  of  plaintiffs  original  claim^  or  that 
snch  purchase  was  to  effect  in  any  way  the  purposes  of  its  organ- 
ization^ so  as  to  bring  its  action  in  that  regard  within  the  rules 
that  a  corporation  may^  to  preserve  its  own  property  and  protect 
its  legitimate  interests^  acquire  and  enforce  liens  which  would 
otherwise  be  outside  of  the  purposes  of  its  organization.  A  cor- 
poration has  only  such  powers  as  its  organic  act^  charter,  or  ar- 
ticles of  organization  confer.  This  is  elementary,  but  it  includes 
such  powers  as  are  reasonably  necessary  to  effect  all  the  general 
purposes  of  the  corporate  creation,  though  not  particularly  speci* 
fied  in  its  charter,  unless  prohibited  thereby  or  by  some  law  of  the 
state.  From  the  foregoing,  without  further  discussion,  we  must 
hold  that  plaintiff  had  no  authority  to  acquire  by  purchase  the 
various  claims  for  damages  on  which  a  recovery  was  had.  But  it 
by  no  means  follows  that  its  want  of  power  can  be  taken  ad- 
vantage of  by  the  defendants  in  this  action.  Foimerly,  want  of 
corporate  power  was  an  effective  weapon,  both  for  defense  and 
attack,  in  the  hands  of  private  parties;  but,  without  any  change 
whatever  respecting  the  general  doctrine  of  ultra  vires  as  ap- 
plied to  the  ads  of  corporations  acting  outside  the  purposes  of 
their  creation,  there  has  been  ^"^  a  gradual  development  in  the 
direction  of  holding  that  none  but  a  person  directly  interested 
in  the  corporation,  or  the  state,  can  question  such  authority. 
Such  development  from  the  rigorous  rule  which  anciently  ob- 
tained was  manifested  earliest  in  the  adoption  of  the  rule  that, 
where  a  corporation  has  violated  its  charter  in  the  purchase  and 
acquirement  of  real  estate,  its  title  thereto  and  right  to  enjoy 
the  same  cannot  be  inquired  into  collaterally  in  actions  between 
private  parties  or  between  the  corporation  and  private  parties — 
that  it  can  be  questioned  only  by  the  state:  Natoma  etc.  Co.  v. 
Oarkin,  14  Cal.  644;  Alexander  v.  Tolleston  Club,  110  111.  65; 
Pritts  V.  Palmer,  132  U.  S.  282;  Runyan  v.  Coster,  14  Pet.  122; 
National  Bank  v.  Whiting,  103  IT.  S.  99;  Shewalter  v.  Pimer,  55 
Mo.  218;  Bagan  v.  McElroy,  98  Mo.  349;  National  Bank  v.  Ma^ 
thews,  98  U.  S.  621.  In  the  latter  case,  the  supreme  court  of  the 
United  States,  reversing  the  supreme  court  of  the  state  of  Mis- 
souri, laid  down  the  rule  that,  "where  a  corporation  is  incom- 
petent by  its  charter  to  take  a  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable,  and  the  sovereign  alone  can 
object*';  that  ''it  is  valid  until  assailed  by  a  direct  proceeding  in- 
stituted for  that  purpose'*  by  the  government;  and,  further,  in 
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e£Fect,  that  the  danger  of  a  judgment  of  onster  and  dissolution 
is  the  only  check  to  prevent  and  punish  violations  of  corporate 
charters.  If  the  question  were  respecting  the  right  of  a  private 
person  to  challenge  corporate  action  concerning  the  acquire- 
ment or  enjoyment  of  lands  without  authority  in  the  charter  so 
to  do,  it  would  be  deemed  so  well  settled  that  no  such  right 
exists  as  not  to  be  open  to  serious  discussion;  but  whether  the 
same  rule  governs  generally  is  not  so  clear. 

An  extended  discussion  of  the  subject,  showing  the  process 
of  development  in  the  application  of  such  rule,  would  be  inter- 
esting and  instructive,  but  not  necessary  for  the  purposes  of  this 
opinion.  Therefore,  we  content  ourselves  with  referring  to  a 
few  well-considered  cases,  showing  the  present  ^^  state  of  the  law 
respecting  the  subject,  which  Thompson,  in  his  work  on  Cor- 
porations,  very  properly  refers  to  as  a  ''new  and  growing  doc- 
trine/' In  Prescott  Nat.  Bank  v.  Butler,  157  Mass.  548,  an 
action  between  the  bank  and  a  private  person,  the  question  was 
raised  of  whether  the  action  of  the  former  in  purchasing  notes 
in  the  open  market  as  a  commodity  was  ultra  vires;  and  in  re- 
spect thereto  the  court  said,  in  effect,  that  if  such  a  purchaso^ 
be  ultra  vires,  it  is  not  made  penal  or  expressly  prohibited;  there- 
fore the  violation  of  law  could  be  remedied  only  in  proceedings 
against  the  bank,  in  the  name  of  the  state,  to  deprive  it  of  its 
charter.  In  Grant  v.  Henry  Clay  etc.  Co.,  80  Pa.  St.  208,  where 
the  question  was  whether  the  corporation  could  purchase  or  hold 
leases  of  mining  lands,  the  court,  in  deciding  such  question,  said, 
in  effect,  that  if  the  commonwealth  is  interested  in  such  an  in- 
quiry, it  must  be  made  by  the  proper  officer;  that  the  question 
was  of  a  public  nature,  concerning  solely  the  sovereignty  of  the 
state,  and  not  one  that  in  any  way  concerned  private  parties.  In 
Martindale  v.  Kansas  City  etc.  B.  B.  Co.,  60  Mo.  508,  the  ques- 
tion was  whether  the  defendant  had  violated  statutory  require- 
ments, and  the  court  laid  down  the  broad  doctrine  that  collateral 
inquiry  by  a  private  citizen  into  the  supposed  illegal  acts  of  a 
coiporation  is  not  permitted  in  any  case,  unless  expressly  so  pro- 
vided by  statute.  To  the  same  effect  are  Kinealy  v.  St.  Louis 
etc.  B.  B.  Co.,  69  Mo.  658,  and  Hovelman  v.  Kansas  City  etc. 
Co.,  79  Mo.  632.  In  Baker  v.  North  Weetem  etc.  Loan  Co., 
36  Minn.  185,  the  question  was,  whether  the  purchase  and  en- 
forcement of  certain  mortgage  liens  was  in  excess  of  the  cor* 
porate  authority.  Held,  that  none  but  the  state  or  a  stockholder 
could  raise  the  question. 

If  the  position  that  the  principle  under  discussion  is  now^ 
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in  meet  jurisdictionB^  recognized  as  one  of  general  application, 
except  in  respect  to  contracts  wholly  execntoiy,  required  further 
support,  resort  might  be  had  to  many  other  ^^  adjudications 
of  the  highest  respectability,  though  authorities  there  are  which 
still  adhere  to  the  old  rule  that  a  corporate  act  in  excess  of  its 
power,  either  because  outside  of  the  purposes  of  the  corporation 
or  because  prohibited  by  statute,  is  ultra  vires,  and  oannot  be  en- 
forced in  any  action  in  any  court  of  juertice,  without  regard  to 
whether  such  act  be  challenged  by  the  public  or  by  a  private  per- 
son. Such  authorities  are  exceptional.  Judge  Thompson,  in  his 
valuable  treatise  on  the  Law  of  Corporations,  volume  5,  sections 
6033-6038,  commenting  on  the  subject,  appears  to  deprecate  the 
prevalence  of  the  '^ew  doctrine,''  and  to  argue  against  its  fur- 
ther extension,  upon  the  ground  that  it  practically  destroys  the 
effect  of  the  doctrine  of  ultra  vires,  as  applied  to  the  unauthor- 
ized exercise  of  corporate  power;  but  the  learned  author  is  man- 
ifestly in  error  in  that  respect.  Such  doctrine,  notwithstanding 
the  limitation  which  modem  development  has  placed  on  the 
means  by  which  it  may  be  called  into  use,  still  exists,  and  may 
and  will  continue  to  exist,  adapted  as  fully  as  ever  to  restrain 
the  abuse  of  corporate  franchises  and  authority,  and  to  punish 
such  abuse  whenever  the  state,  in  its  sovereign  capacity,  sees  fit 
to  exercise  it  That  such  doctrine  cannot  be  resorted  to  as  a 
weapon  for  attack  and  defense  in  the  hands  of  mere  private 
persons,  and  used  as  a  ready  means  of  embarrassing  business 
operations  by  and  with  corporate  bodies,  which  directly  or  in* 
directly  touch  and  administer  to  human  desires  at  every  turn 
of  the  individual  in  modem  life,  while  its  effectiveness  for  all 
essential  purposes  of  restraint  and  punishment  is  fully  preserved, 
furnishes  no  cause  for  regret,  but  rather  cause  for  gratification  at 
the  evidence  of  how  certainly  principles,  by  natural  growth  and 
development^  adapt  the  law  and  its  administration  to  the  ever- 
changing  needs  of  advancing  civilization,  so  as  best  to  promote 
justice  and  the  common  welfare.  When  a  corporation  offends 
against  the  law  of  its  creation,  such  offense  is  against  the  sov- 
ereignty of  the  state;  *^  hence  it  is  most  proper  that  the  state 
shotdd  apply  the  remedy  and  be  charged  with  the  sole  respon- 
Bibility  in  that  regard,  and  such  is  the  law  by  the  trend  of  modem 
authorities,  which  we  approve.  This  does  not  hold  but  that  a 
person  directly  interested  as  a  stockholder  may,  in  a  proper 
case,  interfere,  or  but  that  the  court  may  refuse  on  its  own  mo- 
tion, or  the  objection  of  a  private  person,  to  aid  a  corporation 
to  enforce,  or  protect  it  from  the  effect  of,  a  contract  wholly  ex- 
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ecutory^  when  outside  the  purposes  of  the  corporate  organiza- 
tion. 

In  accordance  with  the  f  oregoing^  we  hold  that  if  a  corpora- 
tion purchases,  pays  for,  and  takes  ai>  assignment  of  a  cause  of 
action  respecting  matters  outside  the  purposes  of  its  creation  and 
not  authorized  by  its  charter,  in  any  action  to  enforce  such  cause 
of  action  want  of  corporate  power  to  engage  in  such  business  can* 
not  be  interposed  as  a  defense. 

The  further  point  is  made  that  the  several  alleged  assigned 
claims  for  damages  were  not  assignable;  therefore,  that  the  re- 
covery thereon  cannot  be  sustained.  Applying  the  usual  test  of 
assignability — that  is,  whether  the  claims  are  such  as  survive  to 
the  personal  representatives — ^we  start  with  the  presumption  that 
it  will  not  be  seriously  contended  that  such  claims  survive  at 
common  law.  To  be  sure,  counsel  cite  various  adjudications  to 
show  that  claims  for  injuries  to  personal  property  do  so  sur- 
vive, but  they  have  no  application  to  this  case.  This  is  not  a 
claim  for  injury  to  personal  property  as  such.  At  most,  it  is 
only  an  injury  to  a  property  right.  Webber  v.  Quaw,  46  Wis. 
118,  and  Mc Arthur  v.  Green  Bay  etc.  Canal  Co.,  34  Wis.  139, 
are  confidently  referred  to,  but  they  are  cases  of  injuries  to  prop- 
erty, strictly  so  called,  and  follow  the  New  York  authorities  re- 
specting the  assignability  of  such  claims. 

In  most  states,  as  here,  there  is  a  statutory  extension  of  the 
common-law  rules,  and  authorities  are  very  numerous  respect- 
ing the  subject,  many  of  which,  however,  have  very  *®  little 
application  io  this  case  because  of  statutory  differences.  The 
New  York  statute  provides  that  "actions  for  all  wrongs  done 
to  the  property  rights  or  interests  of  another  shall  survive."  It  is 
held  that  this  language  is  so  broad  and  comprehensive  as  to 
cover  all  injuries  to  rights  of  property,  and  is  not  confined  to 
injuries  to  property  as  such — that  it  includes  actions  for  damages 
for  conspiracies  to  defraud  and  damages  for  deceit:  Bond  v. 
Smith,  4  Hun,  48;  Haight  v.  Hayt,  19  N.  Y.  464;  Lyon  v.  Park, 
111  N.  Y.  350;  Braekett  v.  Griswold,  103  N.  Y.  425.  These 
cases  turned  entirely  on  the  meaning  of  the  significant  words, 
"property  rights  and  interests."  Our  own  statute  (Rev.  Stats., 
sec.  4253),  so  far  as  it  relates  to  this  subject,  is  as  follows:  "Ac- 
tions for  damages  done  to  real  and  personal  estates''  shall  sur- 
vive. A  similar  statute  existed  in  Massachusetts  at  a  very  early 
day,  and  was  adopted  from  that  state  by  Michigan  and  this  state 
as  well.  It  received  construction  in  the  state  of  its  origin,  be- 
fore adoption  here;  hence,  under  a  familiar  rule,  such  construe- 
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tion  wafl^  in  effect  a  part  of  the  statate  itself  at  the  time  it  wBa 
ingnfted  upon  and  became  a  part  of  our  a^ateiiL  The  whole 
subject  goes  back  to  the  Statute  of  4  Edward  HI,  chapter  7.  Be- 
fore thaity  in  Enghmd,  no  action  for  an  injury  to  personal  prop- 
edj  surviyed.  By  such  statute,  says  Mr.  Justice  Futniam,  in  ef- 
fecty  in  Holmes  y.  Moore,  5  Pick.  257,  an  actioa  for  goods  carried 
away  suryiyed,  and  by  equitable  construction  it  was  held  that  the 
remedy  for  a  wrong  done  to  personal  property,  though  such  prop- 
erty was  not  actually  carried  away,  suryiyed,  and  such  statute^ 
with  such  construction,  was  adopted  by  the  state  of  Massachu- 
setts from  the  English  statute.  Following  Holmes  y.  Moore,  6 
Pick.  257,  in  Sead  y.  Hatch,  19  Pick.  47,  an  action  for  damages 
for  inducing  plaintiff,  by  fraudulent  representations  respecting 
the  insolyency  of  another,  to  sell  properly  to  such  other,  Shaw, 
C.  J.,  in  deliyering  the  opinion  of  the  court,  said,  in  effect,  that 
a  fraud  injuriously  affecting  a  person's  estate  is  not  an  injury 
to  such  person's  personal  estate,  ^^  within  the  meaning  of  the 
statute;  tiiat  to  hold  otherwise  would  be  to  giye  to  the  statute  a 
forced  construction;  and  not  conformable  to  the  intent  of  its 
framers;  that  to  uphold  such  construction  would,  in  effect,  be  to 
say  that  eyery  injury  by  which  one  may  be  preyented  from  pecu* 
niary  gain  or  subjected  to  pecuniary  loss  would,  directly  or  in- 
directly, be  a  damage  to  his  personal  property.  The  crtatute  must 
haye  a  more  limited  construction,  and  be  confined  to  damages 
done  to  some  specific  personal  estate  of  which  one  may  be  the 
owner.  The  mere  fraud  or  cheat  by  which  one  sustains  a  pecu- 
niary loss  cannot  be  regarded  as  damage  done  to  personal  estate. 
The  construction  thus  giyen  to  the  statute  has  neyer  been  de- 
parted from:  See  Cutting  y.  Tower,  14  Gray,  183;  Leggate  y. 
Moulton,  115  Mass.  552;  Brush  y.  Sweet,  88  Mich.  674;  Dayton 
y.  Fargo,  45  Mich.  153. 

The  only  case  preyiously  decided  in  this  court  that  throws 
any  light  on  the  subject  is  Murray  y.  Buell,  76  Wis.  657,  20  Am. 
St.  Rep.  92,  cited  by  respondent.  Though  it  is  in  harmony  with 
the  foregoing,  it  did  not  inyolye  the  precise  question  under  dis- 
cussion. The  contention  there  appears  to  haye  been  that  an 
action  for  damages  for  a  conspiracy  to  injure  another's  business 
was  assignable  as  an  injury  to  the  person  of  such  other.  This 
court  held  that  it  could  not  be  so  considered,  but  was  an  injury 
to  such  other's  business  interest  merely;  therefore  not  assignable. 
It  did  not  occur  to  the  able  counsel  who  presented  the  case  in  this 
court,  or  to  the  present  chief  justice,  who  wrote  the  opinion,  that 
such  a  cause  of  action  could  be  held  assignable  as  an  injury  to 


28  Farwell  Company  v.  Wolp.         [Wisconsin, 

personal  estate.  Therefore  the  subject  was  not  discussed,  though 
to  say,  as  was  in  substance  said  in  such  opinion,  that  such  a  cause 
of  action  is  for  an  injury  to  business  interests,  therefore  not  a^ 
signable,  is  quite  equivalent  to  saying  that  it  is  an  injury  to  prop- 
erty rights,  as  distinguished  from  an  injury  to  speoific  property, 
therefore  not  assignable. 

The  result  of  what  has  been  said  is,  that  the  seyeral  assigned 
*®  claims  for  damages,  upon  which  the  plaintiff  recoTered,  did 
not  pass  to  plaintiff  by  the  attempted  assignment  thereof,  and 
that  such  recoTery  cannot  be  sustained. 

The  point  is  made,  based  on  several  exceptions,  that  the  fa- 
miliar rule  that  statements  made  by  one  conspirator  after  the 
abandonment  or  completion  of  the  conspiracy  are  not  admissible 
against  his  coconspirators,  was  several  times  violated  during  the 
trial.  It  is  needless  to  refer  to  each  of  such  exceptions  in  detail. 
SuiBce  it  to  say  that  all  have  received  careful  examination  with- 
out discovering  any  such  violation. 

The  further  point  is  made  that  the  evidence  is  insufficient  to 
sustain  the  finding  of  the  jury  respecting  the  existence  of  the 
alleged  conspiracy  to  defraud.  We  are  unable  to  sustain  such 
contention.  There  appears  to  be  considerable  evidence,  circum- 
stantial and  otherwise,  on  the  question,  from  which  the  jury 
might  legitimately  have  come  to  the  conclusion  which  they  did; 
hence  we  are  unable  to  say  that  there  was  any  abuse  of  discretion 
on  the  part  of  the  trial  judge  in  denying  the  motion  to  set  aside 
the  verdict  as  against  the  evidence. 

The  jury  was  instructed  that  the  measure  of  plaintiff's  recov- 
ery, in  case  of  a  finding  in  lus  favor,  should  be  ''the  contract  price 
of  the  goods  sold,  together  with  interest  from  the  time  of  the 
commencement  of  the  action/'  That  was  error.  The  true  rule 
in  such  cases  is  the  value  of  the  goods  at  the  place  where,  and 
time  when,  they  were  obtained  from  the  plaintiff,  with  interest 
thereon  from  such  time  at  the  rate  of  six  per  cent  per  annum. 
Nevertheless  an  examination  of  the  record  shows  that  there  was 
no  contest  on  the  question  of  the  amount  of  damages  sustained. 
All  the  evidence  shows  that  the  goods  were  worth  the  contract 
price.  The  court  would  have  been  warranted  in  instructing  the 
jury,  if  they  found  in  plaintiff's  favor,  to  assess  its  damages  at  a 
sum  equal  to  the  cost  price  of  the  goods,  with  interest.  There- 
fore the  error  of  the  court  was  not  prejudicial;  hence,  in  ac- 
cordance ^^  with  a  familiar  rule,  it  cannot  work  a  reversal  of  the 
judgment. 

Some  other  errors  were  assigned  and  discussed  in  the  briefs  of 
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couBBel,  all  of  which  have  been  considered^  but  none  appear  to 
constitute  reversible  error,  or  are  of  sufficient  importance  to  re- 
quire special  mention  in  tbis  opinion. 

The  result  of  the  foregoing  is  that  plaintiff  was  not  entitled 
to  recover  on  any  claim  for  damages  other  than  that  caused  by 
its  sale  of  goods  to  Josephson  on  and  prior  to  the  sixteenth 
day  of  September,  1893,  amounting  in  value  to  four  hundred 
and  thirty-four  dollars  and  eighty-three  cents.  Therefore,  a  new 
trial  must  be  had,  unless  plaintiff  oonsents  to  take  judgment  for 
such  amount,  with  interest  and  costs. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial,  unless  plaintiff  elects 
to  take  judgment  for  four  hundred  and  thirty-four  dollars  and 
eighty-three  cents  and  legal  interest  thereon  from  the  sixteenth 
day  of  September,  1893,  together  with  the  costs  of  the  trial 
heretofore  taxed  in  the  circuit  court. 


CORPOBATIONS-POWBRS-ACTS  ULTRA  VIRBS-Oorpora- 
tlons  possess  only  those  powers  or  properties  which  the  charters  of 
their  creation  confer  upon  them,  either  expressly  or  as  incidental  to 
their  existence:  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  407;  41  Am. 
St  Rep.  109;  and  note.  A  business  corporation  cannot  exercise  ab- 
normal and  extraordinary  powers  to  carry  out  its  purpose:  North- 
side  Ry.  Go.  V.  Worthington,  88  Tex.  562;  53  Am.  St  Rep.  778,  and. 
note.  Contracts  of  corporations  are  ultra  vires  when  they  involve 
adventures  or  undertakings  outside  and  not  within  the  scope  of 
the  powers  given  by  their  charters:  Je^ison  v.  Citizen's  Sav.  Bank, 
122  N.  Y.  135;  10  Am.  St.  Rep.  482,  and  note.  The  plea  of  ultra  vires 
should  not  prevail,  as  a  general  rule,  whether  interposed  for  or 
against  a  corporation,  when  it  does  not  advance  justice,  but  accom- 
plishes a  legal  wrong:  Kadish  v.  Garden  City  etc.  Bldg.  Assn.,  151  111. 
531;  42  Am.  St  Rep.  256,  and  note;  Carson  City  Sav.  Bank  v.  Carson 
City  Elevator  Co.,  90  Mich.  650;  80  Am.  St  Rep.  454,  and  note. ' 

ASSIGNMENT  OF  CAUSE  OF  ACTION.— An  assignment  of  the 
right  to  complain  of  fraud  committed  on  the  assignor  is  contrary 
to  public  policy  and  void:  Sanborn  v.  Doe,  02  Cal.  152;  27  Am.  St 
Rep.  101,  and  note.  An  assignment  cannot  be  made  of  the  right  to 
recover  damages  for  a  conspiracy  to  monopolize  the  coal  business  of 
a  city,  and  to  drive  the  assignor  out  of  such  business,  either  at  the 
common  law  nor  under  a  statute  authorizing  the  assignment  of 
causes  of  action  for  assault  and  battery,  or  false  imprisonment,  or 
other  damages  to  the  person:  Murray  v.  Buell,  76  Wis.  657;  20  Am. 
St  Rep.  92,  and  note. 

APPEAL— ERROR  WITHOUT  PREJUDICE.— Error  without 
prejudice  is  no  ground  for  a  reversal  of  judgment:  Joseph  v.  Smith, 
39  Neb.  259;  42  Am.  St.  Rep.  571,  and  note;  Genz  v.  State,  59  N.  J. 
L.  488;  59  Am.  St.  Rep.  619;  Stewart  r.  State,  36  Tex.  Crim.  Rep.  174; 
00  Am.  8t  Rep.  85. 
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Smith  v.  Toumans. 

[96  WIBOONSIM,  108.] 

WATERS  AND  WATER  COURSES  —  PRBSORIPTIVB 
RIGHTS.— The  artificial  state  or  condition  of  flowing  water  founded 
npon  prescription  becomes  a  substitute  for  the  natural  condition  pre- 
viously existing;  and  from  it  arises  a  right  on  the  part  of  those  In- 
terested to  have  the  new  condition  maintained. 

RIPARIAN  RIGHTS— DAM  RAISING  WATER  IN  LAKE, 
LOSS  OF  RIGHT  TO  REMOVE.— The  owners  on  the  shore  of  a  lake 
kept  above  the  natural  level  by  means  of  a  dam  until  the  owner 
thereof  has  acquired  a  prescriptive  right  to  maintain  it,  and  until 
the  lands  of  such  owners  have  become  valuable  as  summer  resorts 
by  reason  thereof,  while  they  have  made  valuable  improvements  re- 
lying on  the  continued  maintenance  of  the  dam,  have  an  easement 
on  their  part,  and  may  prevent  the  owner  of  the  dam  from  lowering 
the  level  of  the  lake  to  their  injury. 

RIPARIAN  RIGHTS— RIGHT  TO  ABANDON  EASEMENT.— 
An  owner  may  abandon  his  water  rights  and  easement  to  maintain 
a  lake  at  an  artificial  level,  so  as  to  escape  all  liability  at  law,  for 
consequential  damages  to  riparian  owners  around  the  lake,  unless  he 
is  bound  by  law  or  agreement  to  maintain  the  higher  level  of  the 
waters  of  the  lake. 

LANDLORD  AND  TENANT.— Lessees  of  water  power  and  a 
dam,  who  have  another  dam  lower  down  the  stream,  have  no  other 
or  greater  rights  in  respect  to  the  accumulation  of  water,  or  lower- 
ing the  level  of  the  water,  than  their  lessor  possesses. 

Action  to  restrain  the  owner  of  a  dam  and  his  lessee  from  low- 
ering the  level  of  the  water  in  a  certain  lake.  Judgment  for 
plaintiffs.    Defendants  appealed. 

Eyan  &  Merton  and  T.  W.  Haight,  for  the  appellants. 

C.  Quarles,  Quarles,  Spence  &  Qnarles,  and  D.  S.  Tnllar,  for 
the  respondents. 

108  piNNEY,  J.  It  clearly  appears  that  H.  A.  Tonmans, 
the  leeeor  of  the  defendant  Howitt,  and  ancestor  through  whom 
the  ot^le^  defendants  derived  their  rights  to  the  mill  power  and 
water  rights  and  privileges  in  question,  acquired  a  right  by  pre- 
scription, or  an  easement,  to  maintain  the  waters  of  ^^  Tjake 
Benlah  at  the  level  to  which  they  were  finally  raised,  and  at  which 
they  had  been  maintained  for  a  period  of  over  forty  years,  and 
consequently  to  s*it  the  waters  of  the  lake  back  against  and  over 
and  upon  the  lands  of  the  riparian  proprietors,  the  plaintiffs  and 
others,  on  the  lake,  for  the  purpose  of  creating  and  maintaining 
the  necessary  power  for  propelling  a  gristmill.  His  millsite, 
dam,  and  appurtenances  constituted  the  dominant  estate,  and  the 
right  which  he  acquired  was  an  easement  in  the  one  estate,  and 
a  servitude  upon  the  estates  of  other  riparian  owners:   Wash* 


April,  1897.]  Smith  v.  Youmanb.  81 

bum  on  Easements^  5.    It  seems  to  be  a  fair  inference  that  such 
riparian  owners,  in  view  of  the  advantages  that  might  or  would 
accrue  to  them  by  raising  the  level  of  the  waters  of  the  lake 
by  the  dam  in  question,  were  induced  to  consent  or  acquiesce 
therein,  and  in  the  user  of  the  dam  and  waters  of  the  lake  by 
Youmans  and  his  predecessor  in  interest  until  their  acts  had 
ripened  into  an  easement  by  prescription.    The  relative  relations 
and  interests  of  the  parties  which  have  thus  originated,  grown 
up,  and  become  fixed  by  prescription,  would  seem  to  impose  upon 
the  parties  reciprocal  rights  and  duties,  at  least  to  the  extent 
that,  so  long  as  such  relative  rights  exist  and  are  asserted,  each 
party  is  bound  in  equity  to  abstain  from  doing  anything  to  the 
prejudice  of  the  other's  rights,  founded  upon  the  relations  thus 
created  between  them,  and  that  they  are  equitably  bound  to  deal 
fairly,  reasonably,  and  justly  with  each  other  in  respect  thereto. 
It  has  long  been  settled  that  the  artificial  state  or  condition 
of  flowing  water,  founded  upon  prescription,  becomes  a  sub- 
stitute for  the  natural  condition  previously  existing,  and  from 
which  a  right  arises  on  the  part  of  those  interested  to  have  the 
new  condition  maintained.    The  watercourse,  though  artificial, 
may  have  originated  imder  such  circumstances  aa  to  give  rise 
to  all  the  rights  that  riparian  proprietors  have  in  a  natural  and 
perman^it  stream,  or  have  been  so  long  used  as  to  become  a 
natural  watercourse  prescriptively;  and  ^^^  "when  a  riparian 
owner  has  diverted  the  water  into  an  artificial  channel,  and 
continued  such  change  for  more  than  twenty  years,  he  cannot 
restore  it  to  its  natural  channel,  to  the  injury  of  other  proprietors 
along  such  channel,  who  have  erected  works  or  cultivated  their 
lands  with  reference  to  the  changed  condition  of  the  stream,  or 
to  the  injury  of  those  upon  the  artificial  watercourse  who  have 
acquired  by  long  user  the  right  to  enjoy  the  water  there  flowing*': 
Oould  on  Waters,  sec.  225,  and  cases  there  cited.    It  is  upon  this 
ground  that  when  the  natural  outlet  of  Lake  Beulah  was  closed, 
and  so  remained  for  over  twenty  y^rs,  the  artificial  outlet  at 
that  time  opened,  and  since  maintained  during  that  period,  be- 
came the  natural  outlet,  with  all  its  legal  incidents  and  couBe- 
quences.    In  Belknap  v.  Trimble,  3  Paige,  577,  605,  it  was  held 
"that  the  rule  must  be  reciprocal;  that  the  proprietor  of  land 
at  the  head  of  a  stream,  who  changes  the  natural  flow  of  water, 
and  has  continued  such  change  for  twenty  years,  cannot  after- 
ward be  permitted  to  restore  the  flow  of  water  to  its  natural  state, 
when  it  will  have  the  effect  to  destroy  the  mills  of  other  prop- 
rietors^ which  have  been  erected  in  reference  to  such  change 


82  Smith  v.  Youmans.  [Wisconsini 

in  the  natural  flow  of  the  stream":  Wafihbum  on  Easements, 
♦313-315.  In  Mathewson  v.  Hoffman,  77  Mich.  421,  434,  the 
rule  thus  stated  in  Belknap  y.  Trimble,  3  Paige,  447,  was  ap* 
proyed:  Lampman  y.  Milks,  21  N.  Y.  505;  Boberts  y.  Roberts, 
55  N.  Y.  275.  It  is  also  supported  by  Delaney  y.  Boston,  2  Har. 
(Del.)  489-491;  Middleton  y.  Gregorie,  2  Bich.  631-637.  In  Wash- 
bum  on  Easements,  ^313-315,  the  learned  author  lays  it  down 
that  ''where  one  who  owns  a  watercourse  in  which  another  is  in- 
terested, or  by  the  use  of  which  another  is  affected,  does  or  suffers 
acts  to  be  done  affecting  the  rights  of  other  proph&bors,  whereby 
a  state  of  things  is  created  which  he  cannot  change  without  ma- 
terially injuring  another  who  has  been  led  to  act  by  what  he 
himself  had  done  or  permitted,  the  courts  often  apply  the  doc« 
trine  of  estoppel;  and  equity,  ^**  and  sometimes  law,  will  inter- 
pose to  prevent  his  causing  such  change  to  be  made.**  In  Wood- 
bury y.  Short,  17  Vt.  387,  44  Am.  Dec.  344,  it  was  held  that, 
where  a  diversion  of  the  stream  affects  other  proprietors  favor- 
ably^ and  the  party  on  whose  laud  the  diversion  is  made  acquiesces 
in  the  stream  running  in  the  new  channel  for  so  long  a  time 
that  new  rights  may  be  presumed  to  have  accrued,  or  have  ac- 
crued, in  faith  of  the  new  state  of  the  stream,  the  party  is  bound 
by  said  acquiescence,  and  cannot  return  the  stream  to  the  former 
channel:  Ford  v.  Whitlock,  27  Vt.  265;  Norton  y.  Volentine,  14 
Vt.  246;  39  Am.  Dec.  220. 

These  cases  relate,  it  is  true,  to  diversions  of  water  in  running 
streams,  but  we  are  unable  to  perceive  any  reason  why  the  same 
principle  is  not  equally  applicable  to  changes  made  in  the  level 
of  a  lake  or  pond,  where,  by  means  of  a  dam,  the  natural  level 
has  been  raised  for  hydraulic  purposes.  The  maintenance  of  the 
higher  level  of  waters  in  the  lake  for  the  period  of  prescription 
secured  to  the  owners  of  the  millsite  an  easement  in  their  favor 
to  keep  up  the  water  to  the  necessary  level  to  furnish  water 
power  for  their  mill.  So,  on  the  other  hand,  the  riparian  owners 
above  have  enjoyed,  without  question  or  interruption,  for  the 
same  period  of  time,  the  advantages  resulting  from  the  flooding 
and  submersion  of  their  lands,  by  which  the  depth  of  water  in 
the  lake  was  greatly  increased,  and  low,  boggy,  swampy,  and  un- 
sightly lands  were  flooded,  so  that  the  waters  extended  to  the 
high  banks,  whereby  their  access  to  and  from  the  lake  was  im- 
proved, and  the  adjacent  lands,  with  the  resxdtiijg  amenities  and 
advantages,  have  been  rendered  extremely  desirable  for  the  par- 
ticular use  for  which  they  have  been  improved  at  great  cost  and 
expense,  namely,  for  summer  resorts,  relying  upon  the  continued 
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leTel  of  the  water  in  the  lake  without  change,  without  which  thej 
would  be  deprived  of  the  greater  portion  of  their  present  yalue. 
May  it  not  be  justly  said  that  the  respective  tenements  or  estates, 
by  the  a(^8  of  their  respective  owners,  have  become  each  domi- 
nant;  and  each  ^^  servient  to  the  other  in  respect  to  the  re- 
spective easements  and  advantages  thus  acquired  by  them,  and 
enjoyed  during  the  usual  prescriptive  period? 

In  the  case  of  Cedar  Lake  Hotel  Co.  v.  Cedar  Creek  Hydraulic 
Co.,  79  Wis.  297,  this  court  held  that  one  who  owns  land  on 
the  shores  of  an  inland  lake,  which  is  valuable  for  use  as  a  pleaa- 
nre  resort  on  account  of  its  proximity  thereto  and  the  easy  access 
to  its  waters  for  boating  and  fishing,  can  maintain  an  action  to 
restrain  other  riparian  proprietors  from  so  drawing  off  the  waters 
of  the  lake  as  to  lower  its  level,  and  leave  a  wide  margin  of  bog, 
covered  with  decaying  vegetation,  along  its  shores,  making  it  re- 
pulsive in  appearance  and  unhealthy  in  effect,  and  thus  injurious 
to  the  plaintiff's  property;  and  this  was  so  held  in  view  of  the 
relative  rights  and  duties  of  the  riparian  proprietors,  and  not 
because  of  the  restrictive  grant  of  power  to  the  corporation,  one 
of  the  defendants.  It  is  true  that  this  was  held  in  relation  to 
an  attempted  change  in  the  natural  level  of  Cedar  lake,  but  the 
conclusion  seems  irresistible  that  the  increased  level  of  the  lake, 
in  view  of  the  facts  found  by  parity  of  reasoning  from  the  ad- 
judged cases  referred  to  in  relation  to  streams,  must  be  esteemed 
as  having  the  legal  incidents  of  the  natural  level;  certainly  so 
long  as  the  defendants  retain  and  insist  upon  their  easement  to 
keep  and  maintain  the  dam  at  a  height  to  keep  up  such  new 
level  in  the  lake.  They  have  not  and  do  not  propose  to  abandon 
or  surrender  this  easement.  They  are  certainly  bound  to  exer- 
cise their  rights  in  a  fair  and  reasonable  manner,  and  as  they  had 
been  accustomed  to  do,  and  not  capriciously  or  wantonly,  so  as 
to  prejudice  the  existing  rights  and  interests  of  the  plaintiffs 
as  riparian  owners.  The  judgment  of  the  circuit  court  is  in  ac> 
cordance,  we  think,  with  sound  principles,  and  the  doctrines  rec- 
ognized and  enforced  in  such  and  similar  cases  in  courts  of 
equity. 

We  have  no  doubt  but  that  the  defendants  may  abandon  their 
water  rights  and  easements,  so  as  to  escape  all  liability  ^^'  at  law 
for  consequent  damages,  if  they  are  not  bound  by  law  or  agree- 
ment to  maintain  the  higher  level  of  the  waters  in  the  lake.  It 
was  held  in  Mason  v.  Shrewsbury  etc.  Ry.  Co.,  L.  R.  6  Q.  B. 
678,  that  the  owners  of  the  servient  estate  could  acquire,  by  the 
mere  existence  of  the  easement,  no  right,  as  against  the  owner 
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of  the  dominant  tenement,  to  the  continuance  of  its  nse  and  ex- 
ercise, as  in  the  case  of  an  easement  for.  diversion  of  water;  that 
he  had  the  right  to  abandon  the  exercise  and  use  of  his  easement, 
as  it  was  not  compulsory.  But  here,  as  stated,  there  has  been 
no  abandonment  or  surrender,  and  the  case  must  be  determined 
upon  the  equitable  groimds  arising  out  of  the  special  facts  found 
by  the  trial  court. 

2.  As  to  the  defendant  Howitt,  it  is  necessary  only  to  observe 
that  he  stands,  in  respect  to  his  lease,  in  the  same  plight  and  con* 
dition  of  his  lessor,  and  with  no  other  or  greater  rights.  He  has 
no  right,  under  the  lease,  to  use  the  dam,  bulkhead,  et  cetera, 
as  a  reservoir  to  accumulate  water  in  a  manner  not  permissible 
to  his  lessor,  or  to  accumulate  and  hold  water  for  his  mill  on 
the  stream  below,  in  order  to  discharge  it  irregularly  and  in 
great  volumes,  as  may  suit  his  convenience,  thus  drawing  down 
wholly,  or  in  great  part,  the  waters  of  the  lake  to  the  level  of  the 
flume.  As  a  riparian  owner  on  Mukwanago  creek  below,  he  has 
no  such  right,  but  is  entitled  only  to  the  accustomed  flow  of  the 
water  as  it  had  been  wont  to  run,  without  material  alteration  or 
diminution,  to  his  mill  on  the  stream  below  (Eamberly  etc.  Go. 
V.  Hewitt,  79  Wis.  334),  all  of  which  he  obtains  by  the  flow  of 
the  water  over  the  dam  or  waste  gates. 

For  these  reasons  we  think  that  the  judgment  of  the  circuit 
court  is  correct. 

By  the  Court.   The  judgment  of  the  circuit  court  is  aflBrmed, 

WATERS— RIPARIAN  RIGHTS— LIABILITY  OP  OWNERS  OP 
DAMS.— The  right  to  the  use  of  water  In  a  particular  manner  is  ac- 
quired by  the  uninterrupted  adverse  enjoyment  of  such  use  for  over 
twenty  years.  Pillsbury  v.  Moore,  44  Me.  154;  69  Am.  Dec.  01.  The 
owner  of  a  dam  must  so  govern  and  control  it  that  injury  will  not 
reeult  to  his  neighbors:  Fraler  v.  Sears  Union  Water  Co.,  12  Cal. 
655;  73  Am.  Dec.  562.  A  lower  proprietor  cannot  raise  any  dam  or 
other  work  to  prevent  the  enjoyment  by  the  upper  proprietor,  of  a 
servitude  which  exists  in  favor  of  his  estate,  notwithstanding  the 
fact  of  an  aggrravation  of  the  servitude:  Barrow  v.  Landry,  15  La. 
Ann.  681;  77  Am.  Dec.  199.  As  to  the  rights  and  liabilities  of  owners 
of  dams,  see  monographic  note  to  McCoy  v.  Danley,  67  Am.  Dec. 
684-693. 

WATERS— ABANDONMENT  OP  WATER  RIGHT.— A  water 
right  may  be  abandoned  or  lost:  Note  to  Wimer  v.  Simmons,  50  Am. 
St.  Rep.  700,  701.  Such  abandonment  is  a  matter  of  intention,  and, 
to  constitute  abandonment,  there  must  be  an  intent  to  abandon: 
Note  to  Wllmer  v.  Simmons,  50  Am.  St  Rep.  700. 
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BAILROADS— PASSENGERS-DUTY  TO  STOP  AT  STA- 
TION NOT  SCHEDULED.— A  passenger,  whether  with  or  wituout 
a  ticket,  mast  ascertain  before  boarding  a  railroad  train  whether  it 
stops  at  the  station  of  his  destination.  If  he  fails  to  do  so,  the  rail- 
road company  is  under  no  obligation  to  stop  at  such  station,  contrary 
to  its  published  schedule. 

RAILROADS— POWER  OF  CONDUCTOR.— It  Is  not  within 
the  apparent  power  of  the  conductor  of  a  railway  passenger  train 
to  bind  the  company  by  a  promise  to  change  the  published  schedule 
of  stops  to  be  made  by  his  train. 

RAILROADS— CONTRIBUTORY  NEGLIGENCE  OP  PAS- 
SENGER.—A  boy,  seventeen  years  of  age,  of  ordinary  intelligence, 
who  has  made  previous  railroad  Journeys  alone,  must  be  held  to  as- 
sume the  risk  of  jumping  from  a  moving  train  at  a  station  at  which 
the  train  Is  not  scheduled  to  stop,  although  the  conductor  promised 
to  slow  up  the  train  for  him  and  he  Jumped  under  the  impression 
that  the  promise  was  being  kept. 

NEGLIGENCE— PROXIMATE  CAUSE.— The  act  of  a  passen- 
ger  in  Jumping  from  a  train  while  it  Is  in  rapid  motion  is  neither 
the  natural  nor  the  probable  consequence  of  a  failure  to  stop  the 
train  according  to  promise.  Hence,  such  failure  is  not  the  proximate 
cause  of  Injury  to  the  passenger  arising  from  the  jump. 

Tiinlin  ft  Qlicksman  and  E.  A.  Conway,  for  the  appellant. 

Fish  ft  Gary,  for  the  respondent. 

***  NEWMAN,  J.  In  order  to  state  a  cause  of  action  against 
the  defendant,  the  complaint  must  allege  such  facts  as  show  that 
the  defendant  failed  in  the  performance  of  some  duty  which  it 
owed  to  the  plaintiff,  and  that  such  neglect  of  duty  caused  the 
plaintiff's  accident.  It  is  claimed  that,  under  the  circumstances, 
the  defendant  owed  to  the  plaintiff  the  duty  to  stop  its  train  at 
Jackson,  so  as  to  permit  him  to  alight  there.  But  the  plaintiff^s 
presence  upon  the  train  without  a  ticket,  and  in  ignorance  of  the 
regulation  which  prevented  it  to  stop  at  Jackson,  was  not  through 
any  fault  or  inadvertence  of  the  defendant.  By  inquiry  at  the 
station  before  entering  upon  the  train,  he  would  have  learned 
of  the  regulation.  It  was  his  duty  to  ascertain  this  for  himself, 
and  to  regulate  his  conduct  accordingly.  Even  if  he  had  bought 
a  ticket  at  the  station,  that  would  not  have  put  upon  the  defend- 
ant the  duty  to  stop  its  train  at  Jackson  contrary  to  its  published 
schedule  arrangements:  Plott  v.  Chicago  etc.  Ry.  Co.,  63  Wis. 
611.  When  he  received  the  information  that  **®  the  train  would 
not  stop  at  Jackson,  it  was  too  late  to  prevent  a  predicament. 
The  train  had  left  the  station,  and  had  entered  upon  its  sched- 
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uled  and  advertised  journey.  Without  important  reason,  it  should 
not  be  hindered  or  delayed.  The  conductor's  duty,  in  the  cir- 
cumstances, was  not  doubtful.  On  payment  of  the  proper  fare, 
it  was  to  carry  the  plaintiff  to  such  station  near  to  Jackson  as 
the  plai|itiff  should  choose,  and  at  which  the  train  was  sched- 
uled to  stop.  It  was,  no  doubt,  the  conductor's  duty  to  run  the 
train  according  to  the  published  schedule,  and  he  had  no  power 
to  bind  the  company  by  any  change  from  such  schedule.  Nor 
was  it  within  his  apparent  power  to  make  such  change.  So  the 
plaintiff  had  no  right  to  infer  that  the  conductor  had  any  power 
to  bind  the  company  by  a  promise  to  stop  or  slow  up  at  Jack- 
son: Plott  V.  Chicago  etc.  By.  Co.,  63  Wis.  511.  From  these  con- 
siderations, it  is  plain  that  the  defendant  owed  to  the  plaintiff 
no  duty  to  stop  the  train  at  Jackson.  So  the  failure  to  stop 
the  train  was  no  wrong  of  which  he  can  complain. 

The  only  wrong  whioh  is  plainly  alleged  in  the  oompdaint  is  the 
conductor's  promise  to  slow  up  the  train.  The  promise  was  one 
which  he  had  no  right  either  to  make  or  to  keep.  It  does  not 
plainly  appear  whether  he  in  fact  kept  the  promise.  It  does  aj)- 
pear  that  the  train  was  somewhat  slowed  up.  The  plaintiff 
thought  the  promise  was  being  kept.  After  he  had  been  carried 
some  distance  by  the  station,  and  when  it  did  not  appear  to  be 
slowing  up  any  more,  he  jumped.  No  one  advised  him  that  it 
was  safe  to  jump.  No  one  knew  that  he  was  about  to  jump. 
He  jumped  on  his  own  judgment  that  it  was  safe  to  do  so.  It 
was  certainly  a  rash  act,  and  its  consequence  to  the  plaintiff  was 
serious.  Nothing  but  his  minority  could  relieve  the  plaintiff 
from  responsibility  for  the  act.  If  he  had  been  four  years  older, 
there  could  be  no  question  that  he  assumed  and  must  bear  the 
consequences  of  the  act.  But  he  was  only  seventeen  years  old. 
So  great  discretion  cannot  be  required  of  him  as  if  he  had  ^^^ 
been  twenty-one  years  old.  But  it  is  required  of  him  that  he 
exercise  such  a  degree  of  judgment  and  prudence  as  is  ordinarily 
exercised  by  persons  of  similar  age,  experience,  and  intelligenco. 
It  does  not  appear  that  he  was  not  a  boy  of  ordinary  intelligence. 
He  lived  in  Milwaukee.  He  had  on  several  occasions  made  jour- 
neys by  railroad  alone.  He  was  not  of  such  immature  years  as 
to  be  relieved  from  all  responsibility  for  prudent  conduct.  His 
experience  was  such  as  to  acquaint  him  with  the  fact  that  there 
was  danger  in  jumping  from  a  moving  train.  It  must  be  held 
that  he  jumped  at  his  own  risk. 

Even  if  this  were  not  so,  it  is  not  easy  to  apprehend  how  the 
failure  to  stop  the  train  could  be  the  proximate  cause  of  the 
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plaintitPB  accident.  The  natural  consequence  would  be  that 
plaintiS  would  be  carried  by  the  station.  If  this  was  a  breach 
of  a  binding  contract  of  carriage^  it  would  furnish  ground  for 
appropriate  damages.  But  that  tiie  plaintiff  should  jump  from 
the  train  while  in  rapid  motion  was  neither  a  natural  nor  probable 
consequence  of  the  failure  to  stop  the  train.  And  so  it  could  not 
well  be  anticipated.  For  that  reason,  it  was  not  the  proximate 
cause  of  the  plaintiff's  accident:  Block  v.  Milwaukee  Street  By. 
Co.,  89  Wis.  371;  46  Am.  St.  Bep.  849. 

By  the  Court    The  order  of  the  superior  court  of  Milwaukee 
county  is  affirmed. 

Winslow,  J.,  dissents. 


RAILROAD  COMPANIES-RIGHT  TO  EBGULATB  STOPS- 
DUTY  OF  PASSENGER.— A  railroad  company  has  the  right,  in  the 
absence  of  statutory  requirements^  to  determine  for  Itself  what 
trains  shall  stop  at  particular  way  stations.  The  traveling  public 
is  bound  to  accommodate  Itself  to  such  regulations  as  may  have 
been  adopted:  Sira  t.  Wabash  R.  R.  Co.,  115  Mo.  127;  87  Am.  St. 
Rep.  386,  and  note.  A  railroad  passenger  must  inform  himself 
whether  a  train  stops  at  a  station.  It  is  the  duty  of  a  person  about 
to  take  passage  on  a  railroad  train  to  infcNrm  himself  when,  wherc» 
and  how  he  can  go  or  stop  according  to  the  regulations  of  the  com* 
pany:  Atchison  etc.  R.  R.  Co.  v.  Gants,  28  Kan.  608;  5  Am.  St.  Rep. 
780;  Dwinelle  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  117;  17  Am.  St. 
Rep.  611. 

RAILROAD  COMPANIES— NEGLIGENCE  OP  PASSENGER 
CONTRIBUTING  TO  HIS  INJURY.— Generally,  passengers  cannot 
recover  if  they  voluntarily  assume  a  position  of  peril  from  which 
injury  results  to  them:  Jammison  y.  Chesapeake  etc.  Ry.  Co.,  92 
Ya.  327;  53  Am.  St.  Rep.  813,  and  note.  But  it  is  negligent  and 
unwarrantable  conduct  on  the  part  of  the  conductor  of  a  train  to 
advise  a  passenger  to  leave  a  moving  train:  Note  to  Evans vi He  etc. 
R.  R.  Co.  V.  Athon,  51  Am.  St  Rep.  310;  note  to  Irish  v.  Northern 
Pac.  R.  R.  Co.,  31  Am.  St  Rep.  904.  But  while  a  railroad  company 
Is  bound  to  stop  its  train  at  the  station  to  which  it  has  contracted 
to  carry  a  passenger,  and  to  land  him  safely  and  conveniently,  the 
fact  that  the  train  Is  about  to  pass  such  station  without  stop- 
ping does  not  Justify  the  passenger  in  Jumping  from  the  moving 
train,  unless  expressly  or  impliedly  invited  to  do  so  by  the  com- 
pany: Walker  v.  Vlcksburg  etc.  R.  R.  Co.,  41  La.  Ann.  795;  17  Am. 
St  Rep.  417,  and  monographic  note.  See  monographic  note  to  In- 
galls  r.  Bills,  43  Am.  Dec.  364,  365;  Chicago  etc.  R.  R.  Co.  v.  Ran- 
dolph. 53  111.  510;  5  Am.  Rep.  60.  In  some  cases  the  question  of 
negligence  under  such  circumstances  Is  for  the  Jury:  Filer  v.  New 
York  etc.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  Georgia  R,  R. 
etc.  Co.  Y.  McGurdy,  45  Ga.  288;  12  Am.  Rep.  577. 
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Enos  V.  Sanger. 

[96  Wisconsin,  15L] 

VENDOR  AND  PURCHASER— ASSUMPTION  OP  A  DEBT 
DUE  A  THIRD  PERSON.— If  a  grantee  in  a  conveyance  to  him  as- 
sumes and  agrees  to  pay  the  debt  of  a  third  person  as  part  of 
the  consideration  for  his  purchase,  he  thereby  becomes  liable  to 
such  third  person  although  his  grantor  is  not  liable  for  the  debt 
and  no  consideration  passes  to  the  grantee  from  either  of  the  other 
parties.    The  liability  rests  solely  on  the  promise. 

Action  to  foreclose  a  mortgage.  C.  M.  Sanger  purchased  land 
under  a  deed  providing  that  the  grantee  assumed  and  agreed  to 
pay  a  certain  mortgage  debt  on  the  land.  He  denied  that  he 
was  personally  liable  for  such  debt  under  the  deed,  and  recovered 
judgment  to  that  effect.    Plaintiffs  appealed. 

Miller,  Noyes,  Miller  &  Wahl,  for  the  appellants. 

C.  F.  Hunter,  for  the  respondent. 

*""*  MARSHALL,  J.  The  decisions  of  the  various  courts  are 
by  no  means  uniform,  either  in  respect  to  the  binding  effect  of 
a  covenant  by  a  grantee  of  land  to  pay  the  consideration  therefor 
to  a  third  person,  or  the  ground  upon  which  the  obligation  rests, 
if  sustained.  It  is  useless  to  review  and  try  to  harmonize  the 
various  adjudications.  In  fact,  it  is  difficult  to  find  a  line  upon 
which  they  can  be  hannonized  respecting  the  ground  of  the  lia- 
bility. In  this  state  the  liability  rests  upon  the  doctrine  that 
where  one  person,  for  a  valuable  consideration,  engages  with  an- 
other to  do  some  act  for  the  benefit  of  a  third  person,  the  latter 
may  maintain  an  action  against  the  promisor  for  the  breach  of 
the  agreement.  Such  doctrine  is  the  settled  law  in  this  state: 
Bassett  v.  Hughes,  43  Wis.  319;  Hoile  v.  Bailey,  58  Wis.  434; 
Grant  v!  Diebold  etc.  Co.,  77  Wis.  72;  Kollock  v.  Parcher,  52  Wis. 
393,  and  many  other  cases  that  might  be  cited.  All  that  is 
required  to  render  such  rule  applicable  is  for  the  obligor,  for  a 
sufficient  consideration  to  support  the  promise,  "^^^  to  agree  to 
do  some  act  for  the  benefit  of  a  third  person.  No  question  of 
subrogation  or  novation  is  involved.  Such  third  person,  whether 
sustaining  any  relation  to  the  person  with  whom  the  agreement 
is  made  or  not,  or  to  the  person  from  whom  the  consideration 
moves,  may  adopt  such  promise  made  for  his  benefit,  and  thereby 
bring  himself  into  privity  with  the  obligor,  and  enforce  the  prom- 
ise. While  the  incidental  effect  of  the  execution  of  such  promise 
is  to  discharge  the  debt  of  another  to  such  third  person,  such 
promise  is  really  to  pay  the  debt  of  the  promisor,  to  perform  his 
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own  contract,  entered  into  for  a  sufficient  consideration  to  sup* 
port  it:  Kollock  v.  Parcher,  52  Wis.  393;  Hoile  v.  Bailey,  58 
Wis.  434. 

In  Bishop  v.  Douglass,  25  Wis.  696,  the  liability  of  the  grantee 
to  pay  the  mortgage  debt  was  placed  on  the  ground  that  he  re- 
ceived the  conveyance  subject  to  a  condition,  and  thereby  be- 
came bound  to  perform  it,  which,  as  applied  to  the  facts  of  that 
case,  is  only  another  way  of  stating  the  rule  before  referred  to. 
In  Palmeter  v.  Carey,  63  Wis.  426,  the  liability  was  based  on  the 
same  principle,  though,  as  in  Bishop  v.  Douglass,  25  Wis.  696, 
the  rule  was  not  distinctly  stated  other  than  by  saying  that  'the 
grantee  became  liable  for  payment  of  the  mortgage  debt  by  mak- 
ing a  valid  promise  to  pay  it.'^  In  Brewer  v.  Dyer,  7  Cush.  337,. 
the  principle  is  stated  in  the  language  of  Mr.  JuEftice  Craig  as  fol- 
lows: **Thus,  upon  the  principle  of  law  long  recognized  and  clear- 
ly established,  where  one  person,  for  a  valuable  consideration^ 
engages  with  another  to  do  some  act  for  the  benefit  of  a  third, 
the  latter,  who  would  enjoy  the  benefit  of  the  act,  may  maintain 
an  action  for  the  breach  of  such  agreement.  It  does  not  rest 
upon  the  ground  of  any  actual  or  supposed  relationship  between 
the  parties,  as  some  of  the  earlier  cases  seem  to  indicate,  but 
upon  a  broad  and  more  satisfactory  basis  that  the  law,  operating 
upon  the  acts  of  the  parties,  creates  the  debt,  establishes  the 
privity,  and  implies  the  promise  and  obligation  on  which  the 
action  is  founded.^^  ^^^  In  most,  if  not  all,  jurisdictions  where 
the  liability  of  a  grantee  to  pay  a  debt  secured  upon  the  property 
conveyed  to  him,  because  of  his  promise  in  the  conveyance,  is 
sustained  on  the  ground  stated,  the  fact  of  whether  the  grantor 
was  liable  for  the  debt  or  not  is  held  immaterial:  Dean  v.  Walker, 
107  111.  540;  47  Am.  Rep.  467;  Bay  v.  Williams,  112  111.  91;  54 
Am.  Bep.  209;  Merriman  v.  Moore,  90  Pa.  St  78;  Hare  v.  Mur- 
phy, 45  Neb.  809. 

From  the  foregoing  authorities  which  more  directly  state  the 
doctrine  that  has  long  prevailed  in  this  state,  applicable  to  this 
class  of  cases,  than  any  case  in  our  own  court,  and  from  the  gen- 
eral principle  upon  which  such  cases  rest,  that  has  long  been  the 
settled  law  here,  we  deduce  the  following:  Where  a  grantee,  in 
the  conveyance  to  him,  assumes  and  agrees  to  pay  the  debt  of  a 
third  person  as  part  of  the  consideration  for  his  purchase,  there 
is  no  necessity  for  any  consideration  to  pass  from  such  third 
person  or  his  creditor  to  such  grantee  to  support  such  agreement; 
a  portion  of  the  consideration  for  the  purchase  being  left  in  such 
grantee's  hands,  appropriated  by  the  grantor  to  the  payment  oi 
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the  debt  which  such  grantee  agrees  to  pay  in  consideration  of  the 
conveyance  and  of  such  appropriation  of  the  purchase  money,  he 
cannot  be  heard  to  object  to  the  performance  of  his  contract 
because  his  grantor  was  not  liable  for  such  debt.  When  the 
grantor  makes  such  an  appropriation,  and  the  grantee,  for  a 
sufficient  consideration,  promises  to  pay  the  amount  so  appro- 
priated to  the  creditor  of  such  third  person,  such  grantee  there- 
by becomes  liable  to  such  creditor;  and  such  liability  rests  solely 
on  such  consideration  and  such  promise. 

By  the  Court.  The  judgment  of  the  superior  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

VENDOR  AND  PURCHASERr-ASSUMPTION  OP  MORTGAGE 
—RIGHTS  OF  PURCHASER.— A  grantee  who  covenants  with  the 
grantor  to  pay  off  a  mortgage  on  the  premises  becomes  in  eqnlty 
the  principal  debtor  with  respect  to  the  mortgage  debt:  Note  to 
Blood  y.  Grew  Levick  Co.,  55  Am.  St.  Rep.  747.  He  cannot  dispute 
the  validity  or  consideration  of  the  mortgage:  Parl^inson  v.  Sher- 
man, 74  N.  Y.  88;  30  Am.  Rep.  268.  He  is  liable  to  the  mortgagee 
therefor,  though  his  grantor  was  not  liable:  Dean  y.  Walker,  107 
111.  540;  47  Am.  Rep.  467,  and  extended  note;  monographic  note  to 
Klapworth  y.  Dressier,  78  Am.  Dec.  86,  87. 


DOGTBE    V.  RiEDEL. 

[96  WlSCONBIXf,  158.] 

PROCESS— MALICIOUS  ABUSE  OF.— Process  mnst  have 
been  used  to  accomplish  some  unlawful  end,  or  to  compel  the  party 
against  whom  it  has  issued  to  do  some  collateral  thing  which  he 
could  not  legally  be  compelled  to  do,  in  order  to  support  an  action 
for  malicious  abuse  of  process. 

PROCESS— MALICIOUS  ABUSE  OP.— If  a  creditor,  know- 
ing that  his  debtor  is  able  and  will  pay  a  Judgment  note  on  de- 
mand, without  making  such  demand  enters  Judgment  on  the  note 
at  10  o'clock  at  night,  and  immediately  issues  execution  and  leyies 
it  by  forcibly  breaking  into  the  debtor's  store,  with  intent  to  in- 
jure his  business  and  credit,  the  creditor  is  not  liable  to  an  action 
for  malicious  abuse  of  process. 

BANKS  AND  BANKING— APPLICATION  OP  DEPOSIT 
ON  NOTE.— A  bank  holding  money  on  an  open  account  to  the  credit 
of  a  maker  of  a  note  held  by  it  is  not  compelled  to  apply  the  money 
thereon  before  bringing  suit 

Hoyt,  Odgen  &  Olwell,  for  the  appellants. 

J.  E.  Boehr,  for  the  respondents. 

160  WINSLOW,  J.    The  complaint  charges,  in  brief,  that  the 
defendants,  without  previous  demand,  entered  judgment  upon  a 
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judgment  note  at  10  o'clock  at  night,  and  inunediately  iBsued  ex- 
ecution thereon^  and  broke  into  the  plaintiffs'  store,  and  levied 
upon  their  stock  of  goods, with  the  malicious  intent  therebyto  in- 
jure and  destroy  the  plaintiff's  business  credit  and  reputation, 
and  that  the  plaintiffs,  on  being  informed  of  the  seizure,  immedi- 
ately paid  the  judgment  and  procured  release  of  the  levy.  Plain- 
ly, the  complaint  does  not  state  a  case  of  malicious  prosecution 
of  a  ciyil  action,  because  the  action  ended  favorably  to  the  pres- 
ent defendant,  thus  demonstrating  that  there  was  not  only  prob- 
able, but  perfect,  cause  for  bringing  it:  O'Brien  v.  Barry,  106 
Kass.  300;  8  Am.  Bep.  329.    * 

It  is  claimed,  however,  that  a  cause  of  action  is  stated  for  abuse 
of  process.    The  authorities  upon  the  question  of  what  will  con- 
stitute a  cause  of  action  for  abuse  of  process  are  ^^  certainly 
in  a  state  of  some  confusion,  and  frequently  this  action  seems 
to  have  been  confounded  with  actions  for  malicious  prosecution, 
although  they  are  essentially  different  actions.    The  leading  case 
on  the  subject,  perhaps,  is  the  case  of  Grainger  v.  Hill,  4  Bing. 
N.  C.  212.    Here  the  plaintiff  was  arrested  at  a  time  when  he 
could  not  procure  bail,  and  kept  under  arrest  until  he  surrendered 
a  ship's  register.    The  capias  was  a  valid  writ,  regularly  issued 
upon  a  good  cause  of  action,  but  it  was  used  to  effect  an  ulterior 
and  illegitimate  purpose;  and  for  that  use  there  was  held  to  be 
a  remedy  in  tort,  regardless  of  the  question  whether  the  original 
action  was  determined,  or  whether  it  was  founded  on  probable 
cause.  So,  where  an  execution  is  issued  upon  a  judgment  already 
paid,  or  for  an  excessive  amount,  and  goods  are  levied  upon,  a 
remedy  is  given.    In  these  and  similar  cases,  as  said  by  an  emi- 
nent text-writer,  "it  is  enough  that  the  process  was  willfully 
abused  to  accomplish  some  unlawful  purpose":  Cooley  on  Torts, 
2d  ed.,  220,  221.    This  is  probably  the  test,  namely,  whether  the 
process  has  been  used  to  accomplish  some  unlawful  end,  or  to 
compel  the  defendant  to  do  some  collateral  thing  which  he  could 
not  legally  be  compelled  to  do:  Johnson  v.  Reed,  136  Mass.  421. 

Applying  this  test  to  the  case  before  us,  we  do  not  discover 
any  cause  of  action  stated.  The  process  of  the  court  has  been 
used  to  collect  a  valid  debt,  and  in  precisely  the  manner  that 
the  plaintiffs  here  consented  to  its  use  by  the  judgment  note. 
By  this  instrument  the  plaintiffs  authorized  its  holder  to  enter 
judgment  and  issue  execution  at  any  time,  and  this  is  all  that  has 
been  done.  The  defendants  seem  to  have  acted  strictly  within 
their  right.  The  general  rule  is,  that  where  one  exercises  a  legal 
righi^  his  undisclosed  motives  are  immaterial:  Phelps  y.  Nowlen, 
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72  K  Y.  39;  28  Am.  Rep.  93;  Raycroft  v.  Tayntor,  68  Vt.  219;  54 
Am.  St.  Rep.  882.  We  see  no  reason  why  the  rule  should  not 
apply  here.  The  defendants  having  collected  their  debt  in  a  way 
which  they  were  ^®*  authorized  to  use,  we  cannot  punish  them 
for  their  secret  motives. 

The  plaintiffs  had  an  open  account  at  the  bank,  upon  which 
there  stood  eight  hundred  and  fifty  dollars  to  their  credit,  and 
they  claim  that  this  should  have  been  applied  upon  the  note. 
Whether  the  bank  had  a  right  to  make  such  an  application  with- 
out consent  may  be  doubtful,  but,  whether  it  could  do  so  or  not, 
we  see  no  reason  for  holding  that  it  was  obliged  to  do  bo. 

By  the  Court.  Order  reversed,  and  action  remanded  with  di- 
rections to  sustain  the  demurrer. 

MR.  JUSTICE  MARSHALL  dissented*  and  maintained  that  ma- 
licious abuse  of  process  Is  not  only  where  it  is  used  for  some  un- 
lawful object  within  its  scope,  but  also  that  the  "malicious  misuse 
of  process  may  take  place  where  no  object  but  its  proper  and  legiti- 
mate execution  is  contemplated.  Here  the  object  intended  was  the 
execution  of  the  Judgment.  Defendant  had  a  legal  right  to  collect  it, 
but  the  proceedings  to  that  end  were  unnecessarily  harsh  and  oppres- 
sive, and  with  bad  intent;  hence  the  actionable  injury":  Citing  In 
support  of  this  view  Rogers  v.  Brewster,  6  Johns,  125;  Juchter  v. 
Boehm,  67  Ga.  534;  Snydacker  v.  Brosse,  51  111.  357;  99  Am.  Dec.  551; 
Casey  v.  Hanrick,  69  Tex.  44;  Smith  v.  Weeks,  60  Wis.  94.    "The 
principle  governing  this  subject  may  be  stated  thus:  If  process 
to  collect  a  Judgment  be  executed  in  an  unnecessarily  harsh  and 
oppressive  manner,  with  a  malicious  purpose  to  injure  the  Judg- 
ment debtor,  such  conduct  constitutes  an  actionable  wrong.     In 
executing  such  a  process  the  officer  must  not  be  guilty  of  oppres- 
sion, or  make  use  of  greater  force  or  violence  than  the  thing  re- 
quires.   If  he  does,  he  is  guilty  of  an  abuse  of  process,  and  liable 
for  damages:  Alderson  on  Judicial  Writs,  sec.  179,  p.  514.    Apply- 
ing the  above-stated  principle  to  the  complaint  before  us,  the  order 
overruling  the  demurrer  to  the  complaint  was  obviously  right,  and 
should  be  sustained." 


PROCESS-MALICIOUS  ABUSE  OF— WHEN  ACTION  WILO 
LIE.— Abuse  of  process  is  the  malicious  perversion  of  a  regularly 
issued  process  to  accomplish  some  purpose,  whereby  a  result  not 
lawfully  nor  properly  attainable  under  it  is  secured:  Nix  v.  Good- 
hill.  95  Iowa,  282;  58  Am.  St  Rep.  434,  and  note;  Antcliffe  v.  June, 
81  Mich.  477;  21  Am.  St.  Rep.  533.  A  party  is  not  permitted  to  take 
out  a  writ  of  attachment,  knowing  it  to  be  invalid,  and  issued  upon 
an  affidavit  confessedly  defective,  and  attach  property  under  It 
not  subject  to  levy,  and  thus  gain  information  or  evidence  upon 
which  to  base  a  proper  writ  and  sustain  that  writ  by  such  means: 
Rosenthal  v.  Circuit  Judge,  98  Mich.  2U8;  39  Am.  St  Rep.  535. 
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BANKS— APPLICATION  OP  DEPOSIT  ON  NOTE.— While  a 
bank  which  Is  the  holder  of  a  note  and  has  on  deposit,  at  the  time 
of  maturity,  a  sum  to  the  credit  of  any  party  liable  to  It  on  the 
note  sufficient  to  pay  It,  and  not  previously  appropriated  by  the 
depositor  to  be  held  for  a  different  purpose,  may  apply  it  to  the 
payment  of  the  note,  yet  It  Is  not.  In  general,  bound  to  do  so:  First 
Nat.  Bank  v.  Peltz,  176  Pa.  St  613;  53  Am.  SL  Rep.  686^  and  note. 
But  it  may  be  bound  to  do  so  to  protect  Indorsers,  where  the  de- 
posit belongs  to  the  maker  of  the  note:  Mechanics'  etc.  Bank  ▼• 
Belts,  150  Pa.  St.  632;  30  Am.  St  Rep.  853,  and  note;  First  Nat 
Bank,  y.  Peltz,  176  Pa.  St  613;  63  Am.  St  Rep.  686. 
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[06  Wisconsin,  176.] 

GARNISHMBNT.-A  FOREIGN  INSURANCE  COMPANY 
cannot  be  garnished  In  a  state  where  It  does  business  through  an 
agent  by  a  resident  thereof  on  account  of  Its  indebtedness  to  a 
nonresident  defendant  arising  from  a  loss  occurring  In  another  state, 
especially  where  under  the  statute  such  defendant  cannot  maintain 
an  action  on  his  claim  within  the  state.  The  yoluntary  appearance 
of  such  defendant  In  the  main  action  does  not  confer  jurisdiction 
in  the  gaTnishment  proceeding. 

GA^RNISHMBNT  —  FOREIGN  CORPORATIONS.— A  NON- 
RESIDmNT  CREDITOR  cannot  have  his  property  In  a  debt  seized 
in  a  state  to  which  the  debtor  corporation  may  resort  merely  for 
the  purpose  of  doing  business  through  agents,  when  the  claim 
arises  on  a  contract  not  to  be  performed  within  the  state,  and  the 
debtor  does  not  reside  therein.  A  debt  has  no  situs  for  the  pur- 
pose of  garnishment  In  a  state  of  which  the  plaintiff,  the  defend- 
ant and  the  garnishee  are  all  nonresidents,  although  the  latter  Is 
a  foreign  corporation  which,  by  general  provisions  of  a  state  stat- 
ute, is  subject  to  garnishment  In  such  state. 

Turner^  Bloodgood  &  Kemper  and  J.  B.  Semper,  for  the 
appellant. 

Qnarles^  Spence  &  Quarles,  and  G.  Lines,  for  the  respondent 

*^«  CASSODAY,  0.  J.  It  appears  from  the  record,  and  ia 
in  effect  found  by  the  conrt,  that  February  4,  1893,  the  defend- 
ant, a  British  insurance  corporation  having  its  principal  ofSioe 
in  the  United  States  in  the  city  of  New  York,  issued  its  policy 
of  fire  insurance  to  the  principal  defendant,  Klingbeil,  then  re* 
siding  at  Alliance,  Nebraska,  upon  his  stock  of  general  mer- 
chandise located  and  situated  in  said  Alliance,  for  twelve 
hundred  dollars;  that  said  property  was  destroyed  by  fire 
July  3,  1893;  that  due  proof  of  loss  nnder  such  policy  was  made 
by  Klingbeil,  August  7,  1893;  that  September  30,  1893,  the  gar- 
nishee  papers  were  served  on  the  defendant  corporation's  agent 
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in  Milwaukee^  but  the  sheriff  returned  that  Ellingbeil  could  not 
be  found  in  that  county  nor  Wisconsin;  that  Klingbeil  appeared 
in  an  action  against  him  October  7,  1893;  that  October  ^^'^  28, 
1893,  judgment  was  entered  against  him  therein;  that  October 
14,  1893,  Klingbeil  assigned  his  claim  against  said  insurance 
company  under  the  policy  to  M.  E.  Smith  &  Co.,  Kilpatrick-Koch 
Dry  Goods  Company,  and  Groneweg  &  Schoentgen,  who  were 
interpleaded  herein;  that  thereafter  said  loss  was  adjusted,  and 
paid  by  said  garnishee  in  Nebraska  to  the  parties  interpleaded 
herein,  to  whom  the  whole  of  the  claims  of  said  Klingbeil  against 
the  garnishee  on  account  of  said  loss  had  been  so  assigned,  upon 
their  giving  the  garnishee  a  bond  of  indemnity;  that  the  gar- 
nishee is,  and  was  at  the  time  mentioned,  doing  business  in  the 
various  states  in  the  Union  as  a  fire  insurance  company,  and  in 
the  state  of  Nebraska  under  the  statutes  of  that  state;  that  the 
garnishee  answered,  setting  up  some  of  the  facts  stated,  and  deny- 
ing liability;  that  the  plaintiff  took  issue  with  such  answer;  that 
upon  the  trial  thereof  the  court  found  the  facts  stated,  and  as 
conclusions  of  law  the  court  found,  in  effect,  that  Kingbeil  could 
not  have  brought  or  maintained  any  action  against  said  garnished 
company  in  any  court  in  Wisconsin  on  the  said  cause  of  action  by 
the  service  of  process  upon  such  corporation  or  any  officer  or 
agent  thereof,  since  none  of  the  conditions  existed  upon  which 
such  service  is  authorized  by  the  laws  of  Wisconsin;  that  this 
garnishment  could  not  be  maintained;  that  the  garnishee  was 
entitled  to  judgment  herein  dismissing  the  said  garnishee  action, 
with  costs  and  disbursements  of  this  action,  to  be  taxed;  and  that 
judgment  was  thereupon  ordered  to  be  entered  accordingly. 
From  the  judgment  so  entered  thereon  £he  plaintiff  brings  this 
appeal. 

Under  the  statutes  of  this  state,  a  creditor  is  expressly  au- 
thorized to  proceed  by  garnishment  against  any  person  having 
''any  property  whatever,  real  or  personal,  in  his  possession  or 
under  his  control  belonging  to  such  creditor's  debtor'':  Sanborn 
and  Berryman's  Annotated  Statutes,  sec.  2752.  "The  words 
'personal  property'  include  money,  goods,  chattels,  things  in  ^^® 
action  and  evidences  of  debt":  Eev.  Stats.,  sec.  4972,  subd.  3. 

'Tractically,  garnishment  is  a  seizure  in  the  hands  of  the  gar- 
nishee by  notice  to  him,  creating  an  effectual  lien  upon  the 
garnished  property  to  satisfy  whatever  judgment  the  plaintiff 
may  recover  in  the  suit  in  which  it  is  issued":  Rood  on  Garnish- 
ment, sec.  1.  "So  the  service  of  prarnishee  papers  upon  the  gar- 
nishee operates  as  an  equitable  levy  upon  such  of  the  debtor's 
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piDperty  and  credits  aa  were  at  the  time  of  such  service  in  the 
hands  of  the  gamiahee":  Winner  v.  Hoyt,  68  Wis.  287;  Globe 
Milling  Co.  v.  Boynton,  87  Wis.  632;  Rood  on  Garnishment,  sec, 
192,  and  cases  there  cited.  ''Jurisdiction  in  such  cases  of  gar- 
nishmenty  where  the  defendant  in  the  principal  action  is  a  non- 
resident, has  been  upheld  mainly  upon  the  ground  that  such 
proceeding  is  substantially  in  rem  to  subject  specific  property  or 
credits  to  the  payment  of  a  specific  debt*':  Winner  v.  Hoyt,  68 
Wis.  286,  287.  ''Jurisdiction  is  the  authority  to  hear  and  deter- 
mine the  cause,  and  refers  to  the  power  of  the  court  over  the 
parties,  the  res  or  property  in  contest,  and  the  authority  of  the 
court  to  entertain  the  suit  or  proceeding,  and  render  the  judg- 
ment or  decree  which  it  assumes  to  mal^e.  In  garnishment  pro- 
ceedings all  the  statutory  prerequisites  to  conmiencement  of  suit 
are  jurisdictional  and  must  be  strictly  complied  with":  Bood  on 
Ganiidmient,  sec.  221.  This  court  has  gone  further,  and  held 
that,  CTen  after  jurisdiction  over  the  res  or  property  has  been 
acquired  by  the  service  of  garnishee  papers  upon  the  garnishee, 
yet  that  such  jurisdiction  may  be  divested  and  lost  by  failure  to 
comply  with  the  statute  as  to  service  upon  the  principal  defend- 
ant or  his  attorney:  Sanborn  and  Berryman's  Annotated  Statutes, 
sec.  2756;  Globe  Milling  Co.  v.  Boynton,  87  Wis.  632.  This  is  on 
the  theory,  often  adjudicated,  to  the  eflfect  that  "the  authority 
to  institute  and  prosecute  gan\ishee  proceedings  is  entirely  stat- 
utory, and,  unless  the  requirements  of  the  statutes  are  complied 
with,  the  proceedings  cannot  be  sustained":  McDonald  v.  Yin- 
ctte,  58  Wis.  ^'^  619.  "Property  outside  of  the  state  is  not  the 
subject  of  garnishment  under  our  statute":  Bates  v.  Chicago  etc. 
R.  R.  Co.,  60  Wis.  296;  50  Am.  Eep.  369;  Eenier  v.  Hurlbut,  81 
Wis.  30;  29  Am.  St.  Bep.  850. 

Thpre  is  no  pretense  that  the  garnishee's  agent  in  this  state 
upon  whom  the  garnishee  papers  were  served,  had  at  the  time 
in  his  possession  or  under  his  control  any  specific  property  or 
rights  of  property  belonging  to  Klingbeil.  The  extent  of  the 
claim  is  that  at  that  time  the  garnishee  was  indebted  to  Klingbeil 
— a  resident  of  Nebraska — on  a  policy  of  insurance  upon  prop- 
erty in  that  state  which  had  been  destroyed  by  fire,  and  hence 
that  such  indebtedness  was  attached  by  the  service  of  the  gar- 
nishee papers  upon  this  foreign  insurance  company's  agent  in 
Milwaukee.  The  plaintiff  in  this  action,  by  virtue  of  this  gar- 
nishment, stepped  into  Klingbeil's  shoes,  and  acquired  his  rights 
of  action,  but  he  had  no  better  right  to  maintain  this  action  in 
the  courts  of  this  state  than  Klingbeil  would  have  had:  Healey 
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V.  Butler,  66  Wis.  9,  16;  Rood  on  Gamishmeiit,  sec.  46.  Al- 
though the  plaintiff  was  at  the  time  a  resident  of  this  state,  yet^ 
for  the  purpose  of  maintaining  this  garnishee  action  against  this 
foreign  corporation,  he  must  be  regarded,  pro  hac  vice,  as  a  resi- 
dent of  Nebraska,  and  not  of  this  state.  But  Klingbeil  could  not 
have  maintained  an  action  in  any  of  the  courts  of  this  state 
against  the  garnishee  for  the  cause  of  action  stated,  for  the  rea- 
son that  our  statute  expressly  declares  that  ''such  service  can  be 
made  upon  a  foreign  corporation  only,  either  when  it  has  prop- 
erty within  the  state  or  the  cause  of  action  arose  therein,  or  the 
cause  of  action  exists  in  favor  of  a  resident  of  the  state'':  San- 
bom  and  Berryman's  Annotated  Statutes,  sec.  2637,  subd.  11; 
Commercial  Nat.  Bank  v.  Chicago  etc.  Ey.  Co.,  45  Wis.  172;  Myer 
V.  Liverpool  etc.  Ins.  Co.,  40  Md.  595.  This  brings  the  case  with- 
in the  ruling  of  this  court  in  Eenier  v.  Hurlbut,  81  Wis.  24,  29 
Am.  St.  Bep.  850,  except  that  the  principal  defendant  did  not 
appear  in  that  case. 

The  general  appearance  of  the  principal  defendant  in  the  *®® 
main  action  in  the  case  at  bar  did  not  cure  the  defect  in  the 
garnishment  proceedings:  Eood  on  Garnishment,  sec.  232;  Beau- 
pre  V.  Brigham,  79  Wis.  436.  It  has  been  held  by  a  federal  court 
of  high  authority  that:  "A  nonresident  creditor  cannot  have  his 
property  in  a  debt  seized  in  a  state  to  which  the  debtor  [corpo- 
ration] may  resort  merely  for  the  purpose  of  doing  business 
through  agents,  when  the  claim  afose  on  a  contract  not  to  be  per- 
formed within  the  state,  and  the  debtor  does  not  reside  there- 
in. A  debt  has  no  situs,  for  the  purpose  of  garnishment,  in  a 
state  of  which  the  plaintiff,  defendant,  and  garnishee  are  all  non- 
residents, although  the  garnishee  is  a  foreign  corporation  which, 
by  general  provisions  of  a  state  statute,  is  subject  to  garnishment 
in  the  state,  because  it  assumed  to  do  business  there":  Eeimers 
T.  Seatco  Mfg.  Co.,  70  Fed.  Eep.  573.  To  the  same  effect:*  Cale- 
donia Ins.  Co.  V.  Wenar  (Tex.  Civ.  App.,  Jan.  25,  1896),  34  S. 
W.  Eep.  385;  Central  Trust  Co.  v.  Chattanooga  etc.  Ey.  Co.,  68 
Fed.  Eep.  685;  Douglass  v.  Phenix  Ins.  Co.,  138  N.  T.  209;  34 
Am.  St.  Eep.  448. 

By  the  Court.  The  judgment  of  the  superior  court  of  Milwau* 
kee  county  is  affirmed. 

GARNISHMENT  —  JURISDICTION  —  CORPORATIONS.  —  A 
debt  may  be  garnished  In  any  state  In  which  process  of  gamisb- 
ment  may  be  served  on  the  debtor,  or  in  whioh  he  might  be  suad 
and  a  personal  Judgment  entered  against  him,  based  upon  service 
of  process  within  the  state.    The  effect  of  the  garnishment  is  not 


April,  1897.]  Mathwiq  v.  Mann.  47 

dependent  npon  residence  in  the  state  of  the  creditor  whose  debt 
Is  garnished,  nor  is  it  necessary  that  the  person  or  corporation  gar- 
DlsJied  be  a  resident  of  the  state,  if  he  or  it  is  within  the  state  at 
the  time  the  garnishment  process  is  served:  Lancashire  Ins.  Co.  v. 
Corbetts,  165  IlL  502;  56  Am.  St.  Rep.  275,  and  note.  Compare 
Kailroad  ▼.  BamhiU,  91  Tenn.  895;  30  Am.  St  Hep.  889;  German 
BanJt  V.  American  etc.  Ins.  Co.,  83  Iowa,  491;  32  Am.  St  Rep.  316. 

GARNISHMENT— SITUS  OP  DEBT— GARNISHMENT  IN  AN- 
OTHER  STATB.— It  has  been  held  that  garnishment  proceedings 
DiU8t  be  instituted  in  the  state  where  the  debt  is  payable  and  the 
property  is  to  be  delivered,  and  that  a  garnishment  in  one  state 
of  a  debt  due  and  payable  in  another  is  void:  American  etc.  Ins. 
Co.  ▼.  HetUer,  37  Neb.  849;  40  Am.  St  Rep.  622,  and  note;  Illinois 
etc.  R.  R.  Co.  V.  Smith,  70  Miss.  344;  35  Am.  St  Rep.  651.  On 
the  other  hand.  It  is  stated  that  wherever  a  creditor  may  maintain 
a  suit  to  recover  his  debt  it  may  be  there  attached  as  his  property: 
Wyeth  Hardware  etc.  Co.  v.  Lang,  127  Mo.  242;  48  Am.  St  Rep. 
620,  and  note;  that  although  the  situs  of  intangible  personalty  may 
be  at  the  domicile  of  the  creditor  for  the  purpose  of  taxatioa  or 
distribution,  yet  for  the  purpose  of  collecting  a  debt  it  is  ambula- 
tory,  accompanying  the  person  of  the  debtor,  and  may  be  attached 
wherever  he  may  be  found:  Neuf elder  v.  German- American  Ins.  Co., 
6  Wash.  836;  36  Am.  St  Rep.  166;  and  that  to  this  extent  the  laws 
of  a  state,  for  the  purposes  of  attachment  proceedings,  may  fix 
the  situs  of  a  debt  at  the  domicile  of  the  debtor:  Douglass  v.  Phoenix 
Ids.  Co.,  138  N.  Y.  200;  84  Am.  St  Bep.  448,  and  note. 


Mathwig  V.  Mann. 

[M  WncoHBXN,  218.] 

KBCHANIG'S  LIBNS.-BONA  FIDB  PURCHASERS.— A  me- 
chanic's lien  holder  is  not  a  purchaser  within  the  meaning  of  a  stat- 
ute providing  that  unrecorded  conveyances  shall  be  void  as  against 
subsequent  purchasers  in  good  faith  and  for  a  valuable  considera- 
tion whose  conveyances  are  first  duly  recorded. 

MECHANlCS'IvlENS— MORTGAGES— PRIORITY.— Although 
a  fi^atute  provides  that  a  mechanic's  lien  shall  have  priority  over  any 
lievi  originating  subsequently  to  the  commencement  of  the  con- 
struction of  the  building,  such  mechanic's  lien  is  not  superior  to  the 
Men  of  a  mortgage,  executed  prior  to,  but  recorded  after,  the  com- 
mencement of  such  construction. 

MECHANICS'  LIENS— MORTGAGES— PRIORITY.— If  mort- 
gages  are  both  executed  and  delivered,  and  the  money  which  they 
are  given  to  secure  is  advanced,  before  the  commencement  of  the 
construction  of  a  building  on  the  mortgaged  premises,  liens  for  labor 
and  material  used  in  such  building  are  subject  to  the  liens  of  the 
mortgages,  though  the  latter  are  not  recorded, 

Timlin  &  Glicksman,  for  the  appellant. 

N.  Pereles  &  Sons,  Piebing  &  Killilea,  J.  E.  EoeliP,  and  E.  P. 
J.  Goldsmith,  for  the  respondents. 

■**  CASSODAY,  C.  J.    This  action  was  commenced  ITovem- 
ber  11,  1893,  to  enforce  liens  for  labor  performed  and  materials 
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furnished  by  the  plaintiff  and  the  defendants — other  than  the  de- 
fendant Mann  and  the  church  corporation — ^in  the  aggregate 
amonnt  of  $3,747.05,  and  to  have  such  liens  adjudged  prior  and 
superior  to  the  mortgages  in  favor  of  the  defendant  Mann. 
Mann  answered,  and,  in  effect,  denied  that  his  mortgages  were 
subsequent  and  subordinate  to  such  other  liens,  and  claimed  that 
they  were  prior  and  superior  thereto. 

Upon  the  trial  before  J.  F.  Harper,  as  referee,  he  found,  as 
matters  of  fact,  in  effect,  that  the  defendant  Beth  Hamidrosch 
Haggodol  Congregation  was  at  all  the  times  mentioned  a  religiouB 
corporation,  and  on  and  prior  to  May  13,  1893,  was  the  owner 
in  fee  simple  of  the  lot  described,  being  less  than  an  acre,  subject 
to  an  existing  mortgage  thereon  of  $3,000;  that  at  that  time 
there  were  situated  on  said  premises  two  dwelling-houses  and  sev* 
eral  sheds  and  outbuildings;  that  for  the  purpose  of  building  a 
house  of  worship  thereon,  *^*  the  members  of  the  congregation^ 
at  a  meeting  called  for  that  purpose.  May  13,  1893,  by  a  resolu- 
tion adopted,  authorized  its  trustees  to  borrow  of  the  defendant 
David  S.  Mann,  for  the  purpose  of  building  its  proposed  temple, 
$12,000  for  the  term  of  five  years,  and  thereby  authorized  its 
president,  secretary,  and  trustees  to  execute,  sign,  and  deliver  to 
Mann,  in  behalf  of  the  corporation,  as  securities  for  the  payment 
of  said  $12,000  and  interest,  two  notes  and  two  mortgages  of 
$6,000  each;  that  May  17, 1893,  the  corporation,  by  its  president, 
secretary,  and  trustees,  in  pursuance  of  such  resolution,  made 
and  executed  its  two  promissory  notes,  each  bearing  date  on  that 
day,  in  and  by  which  the  corporation  promised  to  pay  to  the  or- 
der of  David  S.  Mann  the  sum  of  $6,000  five  years  after  date, 
with  interest  as  therein  stated;  that  May  17,  1893,  the  corpora- 
tion, by  the  same  officers,  in  pursuance  of  such  resolution,  signed 
and  executed,  each  under  its  corporate  seal,  two  mortgages,  each 
on  said  premises,  to  secure  said  notes,  respectively;  that  said  notes 
and  mortgages  so  executed,  signed,  witnessed,  and  acknowledged 
were,  at  Milwaukee,  May  17,  1893,  delivered  by  said  corporation 
to  said  Mann,  who  then  and  there  accepted  the  same,  and  said 
Mann  then  and  there,  in  consideration  of  the  same,  advanced, 
loaned,  and  passed  to  the  credit  of  said  corporation  the  whole  sum 
of  $12,000;  that  by  an  arrangement  by  and  between  the  corpo- 
ration and  one  Weil,  acting  as  agent  for  Mann,  it  was  agreed 
that  said  sum  of  $12,000  should  be  held  by  Weil  for  the  benefit 
of,  and  subject  to  the  order  of,  the  corporation,  and  should  be 
paid  out  upon  the  demand  of  the  corporation,  as  such  corpora- 
tion might  order;  that  upon  the  order  of  the  corporation  there 
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was  paid  out  of  said  $12,000  the  sxun  of  $3,010  to  the  holder  and 
owner  of  the  previously  existing  mortgage  on  said  premises,  in 
full  payment  of  the  principal  sum  thereof  and  interest  thereupon, 
and  said  previously  existing  mortgage  was  satisfied  and  canceled 
of  record;  that  the  corporation  employed  Keller  &  Son  **•  to 
remove  the  two  dwelling-houses  situated  on  the  premises,  and 
to  do  certain  work  of  remodeling,  repairing,  and  refitting  said 
dwelling-houses  when  they  should  be  so  removed,  and  that  such 
work  was  commenced  May  18,  1893,  and  not  before;  that  the 
corporation  engaged  the  plaintiff  and  the  several  other  defend- 
ants for  the  performance  of  certain  work  and  labor,  and  the  fur- 
nishing of  certain  materials,  in  and  about  the  erection  and  con- 
struction of  the  church  building  on  said  real  estate,  which  work 
and  labor  were  performed  and  which  materials  were  furnished 
as  therein  stated;  that  the  construction  and  erection  of  said 
church  building  was  commenced  May  19,  1893,  and  not  before, 
and  no  work  was  done  in  or  about  the  erection  or  construction 
of  said  church  building  upon  said  real  estate  before  May  19, 
1893;  that  all  of  said  sum  of  $12,000  was,  upon  the  order  of  the 
corporation,  paid  by  Weil  to  the  contractors,  laborers,  and  mate- 
rialmen for  work  and  labor  performed  and  materials  furnished 
in  and  about  the  removing,  remodeling,  and  repairing  of  said  two 
dwelling-houses  on  said  real  estate,  and  in  and  about  the  erection 
and  construction  of  said  church  building  on  said  real  estate,  ex- 
cept $258.65  and  the  sum  of  $3,010  so  paid  in  discharge  of  the 
previously  existing  mortgage  thereon;  that  said  two  mortgages 
were  each  duly  recorded  May  20, 1893;  that  Mann  is  still  the  law- 
ful holder  and  owner  of  said  notes  and  mortgages^  and  no  port 
thereof  has  been  paid,  except  the  interest  accruing  on  and  before 
May  17, 1895;  that  Keller  &  Son  had  a  lien  thereon  for  $1,847.42, 
commencing  May  18,  1893;  that  the  plaintiff  had  a  lien  thereon 
for  $437.94,  commencing  May  24,  1893;  that  the  defendant  Wil- 
liam Qrether  had  a  lien  thereon  for  $803.77,  commencing  May 
19, 1893;  that  the  defendants  Biersach  &  Niedermeyer  had  a  lien 
thereon  for  $354.52,  commencing  May  19,  1893;  that  the  de- 
fendant Charles  H.  Koehler  had  a  lien  thereon  for  $303.40,  com- 
mencing May  24,  1893. 

And  as  conclusions  of  law  the  referee  found  that  said  several 
*'^  liens  for  labor  and  materials  attached  May  18,  19,  and  24, 
1893,  as  found;  that  said  mortgages  became  and  constituted  a 
lien  upon  said  real  estate,  and  attached  thereto  as  such  lien.  May 
17, 1893,  and  became  at  such  time  a  lien  thereupon  to  the  amount 
ot  $12,000  and  the  interest  subsequently  accruing  thereon;  that 
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fuch  liens  of  said  mortgages  originated  from  the  time  of  their 
execution  and  deliyery.  May  17^  1893,  and  originated  and  took 
entire  effect  as  a  lien  upon  said  real  estate  before  the  commence- 
ment of  the  work  of  removing,  remodeling,  and  repairing  said 
dwelling-houses,  and  before  the  commencement,  erection,  or  con- 
struction of  said  church  building,  and  constituted  a  lien  upon 
said  real  estate  prior  and  superior  to  any  and  all  of  the  liens  for 
work  or  labor  done  or  materials  furnished,  adjudged  therein  to 
the  parties  to  this  action. 

The  trial  court  ordered  that  the  findings  of  fact  made  and  re- 
ported by  the  referee  be,  and  the  same  thereby  were,  confirmed 
and  adopted  as  the  findings  of  the  court  herein,  and  that  each 
and  all  of  the  exceptions  thereto  be  overruled;  but  the  court  dif- 
fered with  the  referee  only  in  the  conclusions  of  law  upon  the 
findings  of  fact  reported  by  him.  The  court  was  of  the  opinion 
that,  as  to  the  mechanic's  lien  claims,  the  lien  of  the  mortgages 
attached  to  the  real  estate  May  20,  1893,  when  the  mortgages 
were  recorded,  instead  of  attaching  thereto  at  the  day  of  their 
delivery,  and  modified  the  conclusions  of  the  referee  according- 
ly, and  ordered  that  such  mechanics'  liens  be  adjudged  prior  and 
superior  to  the  liens  of  said  mortgages;  and  that  in  all  other 
respects  said  conclusions  of  law  reported  by  said  referee  be,  and 
the  same  thereby  were,  confirmed.  Judgment  was  ordered  to  be 
entered  thereon  accordingly.  From  those  portions  of  the  judg- 
ment so  entered  thereon  which  are  adverse  to  the  defendant 
David  S.  Mann,  he  brings  this  appeal. 

There  is  no  question  but  that  the  mortgages  were  both  prop- 
erly executed  and  delivered  by  the  corporation  to  the  *^®  appel- 
lant Mann,  May  17,  1893.  They  were  conveyances,  within  the 
meaning  of  the  statutes,  and  had  the  effect  of  conveying  "the 
land  therein  described,  together  with  all  the  rights,  pri^eges, 
and  appurtenances  thereunto  belonging,  in  pledge  to  the  mort- 
gagee, his  heirs,  assigns,  and  legal  representatives,  for  the  pay- 
ment of  the  indebtedness  therein"  and  thereby  secured:  Rev. 
Stats.,  sees,  2203,  2209,  2242.  The  only  effect  of  such  failure  of 
Mann  to  record  his  mortgages  for  three  days  after  they  were  exe- 
cuted and  delivered  to  him  was  the  liability  of  having  the  same 
become  "void  as  against  any  subsequent  purchaser  in  good  faith, 
and  for  a  valuable  consideration,  of  the  same  real  estate,  or  any 
portion  thereof,  whose  conveyance"  should  first  be  duly  record- 
ed: Rev.  Stats.,  sec.  2241;  Manifestly,  none  of  the  parties  here 
claiming  liens  for  labor  performed  and  materials  furnished  are 
subsequent  purchasers  in  good  faith  and  for  a  valuable  considers 
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tioD,  within  tlie   meaning  of  fhis  statute:  Butler  t.  Bank  of 
Uazeppa,  94  Wis.  351.    The  statute  giving  the  liens  to  such  la- 
borers and  mateTialmen  is  very  plain,  and  cannot  well  he  mis- 
understood.    It  is  to  the  effect  that  such  lien  claimants  shall 
haye  a  lien  upon  such  building,  and  upon  the  interest  of  the 
owner  thereof  in  and  to  the  land  upon  which  the  same  is  situated, 
and  ^'such  lien  Bliall  be  prior  to  any  other  lien  which  originates 
snbeequent  to  tlie  commencement  of  the  construction'^  of  such 
building:    Sanborn  and  Berryman's  Annotated  Statutes,  sec. 
►  3314.    The  mortgages  in  question  were  both  executed  and  de- 
livered, and  the  money  for  the  repayment  of  which  they  were 
given  to  secure,  and  the  whole  thereof,  was  actually  advanced 
prior  to  the  commencement  of  the  construction  of  the  church 
building,  and  hence  the  liens  for  such  labor  and  materials  were 
necessarily  subject  to  the  liens  of  the  mortgages.    The  language 
of  the  statute  giving  such  liens  will  admit  of  no  other  construc- 
tion, and  the  authorities  on  the  subject  are  to  the  same  effect: 
Rees  V.  Ludington,  13  Wis.  276;   80  Am.  Dec.  741;  Jessup  v. 
Stone,  13  Wis.  466;  Wisconsin  Planing  Mill  Co.  v.  Schuda,  72 
*^*  Wis.  277.    A  learned  author  on  such  liens  says:  "Record- 
ing is  not  necessary  to  give  the  mortgage  priority  of  such  lien 
tinder  recording  acts  which  make  the  recording  necessary  only 
as  against  subsequent  purchasers  and  mortgagees.    Thus,  where 
a  mechanic's  lien  attaches  to  property  by  the  commencement  of 
work  upon  the  premises  after  the  execution  of  a  mortgage,  but 
before  the  recording  of  it,  the  mortgage  is  superior,  by  virtue 
of  the  prior  execution":  2  Jones  on  liens,  2d  ed.,  sec.  1460. 
This  language  is  applicable  to  our  statutes.    The  judgment,  un- 
der our  statute,  is  only  upon  "the  interest  of  the  owner  in  the 
premises  at  the  time  of  the  commencement  of  the  construction 
....  of  the  building'^;  Sanborn  and  Benyman's  Annotated 
Statutes,  sec.  3324. 

By  the  Court.  The  portions  of  the  judgment  of  the  circuit 
court  which  Mann  appeals  from  are  reversed,  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

MECHANICS*  LIENS  —  CONFLICT  WITH  UNRECORDED 
ENCUMBRANCES.— Mechanic's  Hen  holders  are  not  purchasers, 
and  must  at  their  peril,  take  notice  of  all  liens,  and  encumbrances, 
whether  recorded  or  not:  Nashua  Trust  Co.  v.  Edwards  Mfg.  Co., 
M  Iowa,  109;  61  Am.  St  Rep.  226,  and  note.  A  mechanic's  lien  be- 
gins when  the  work  is  commenced  or  the  materials  furnished:  Note 
to  Vilas  V.  McDonough  Mfj?.  Co.,  51  Am.  St.  Rep.  932;  and  is  para- 
mount to  the  lien  of  a  mortgage  executed  after  the  building  waa 
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commenced,  but  before  such  labor  or  material  was  furnished:  Hax- 
tun  etc.  Heater  Co.  y.  Gordon,  2  N.  Dak.  2AQ;  33  Am.  St  Rep.  776» 
and  note.  A  lien  or  mortgage  existing  at  '*the  inception"  of  a  me- 
chanic's lien  is  protected:  Oriental  Hotel  Ck>.  ▼.  Griffiths*  88  Tex. 
574;  53  Am.  St  Rep.  790.  Compare  Formers'  Bank  y.  Winslow,  8 
Minn.  8G;  74  Am.  Dec.  740. 
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WILLS— ATTESTING  WITNESS.— THE  WIPE  OP  AN  EXB- 
GUTOR  of  a  will  is  a  competent  attesting  witness  thereto. 

WILLS— MARRIAGE— REVOCATION  BY.— The  marriage  of 
a  woman  does  not  revoke  her  will,  if  ker  common-law  disabilities  in 
respect  to  the  disposition  of  her  property  have  been  removed  by 
statute. 

Gertrude  S.  Cole,  a  widow,  made  her  will,  devising  her  estate 
to  Alice  A.  Sully  and  Clary  A.  Sully.  She  appointed  G.  C.  Cole 
her  executor,  and  his  wife  signed  the  will  as  an  attesting  wit- 
ness. The  testatrix  afterward  married  one  Lyon,  and  thereafter 
died  without  issue.  Her  husband  contested  the  probate  of  the 
will.    Judgment  was  rendered  against  him,  and  he  appealed. 

P.  T.  Krez,  for  the  appellant. 

W.  C.  Cole  and  F.  Williams,  for  the  respondent. 

**^  MARSHALL,  J.  It  is  assigned  as  error  for  a  reversal  of 
the  judgment  that  the  trial  court  should  have  held  the  wife  of 
the  executor  not  a  competent  attesting  witness  and  the  will  void 
on  that  account.  The  executor  was  not  beneficially  interested  so 
as  to  affect  the  competency  of  the  wife  to  testify  either  by  com- 
mon law  or  by  statute:  See  Eedfield  on  Wills,  257,  259;  Mil- 
lay  V.  Wiley,  46  Me.  230;  Cassoday  on  Wills,  sees.  190,  192; 
Bettison  v.  Bromley,  12  East,  250.  She  was  competent  to  tes- 
tify to  the  facts  at  the  time  the  will  was  executed,  and  that  sat- 
isfies the  universal  test:  Cassoday  on  Wills,  sec.  177;  Schouler 
on  Wills,  sec.  351;  In  re  Holt's  Will,  56  Minn.  33;  45  Am.  St. 
Rep.  434.  The  question  is  one  that  has  been  so  long  settled  that 
no  extensive  discussion  of  the  subject  seems  to  be  warranted. 

It  is  further  assigned  as  error  that  the  court  should  have  de- 
cided that  the  subsequent  marriage  of  the  testatrix  revoked  the 
will  by  operation  of  law.  Section  2290  of  the  Revised  Statutes 
provides,  in  effect,  that  wills  may  be  revoked,  by  implication  of 
law,  by  subsequent  changes  in  the  condition  or  circumstances  of 
the  testator.    That  merely  preserves  the  common-law  rule  on  the 
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subject,  except  as  abrogated  by  implication  in  the  manner  here- 
after stated.  At  common  law^  the  marriage  of  a  woman  revoked 
her  will  previously  made,  but  such  rule  is  generally  (there  are 
exceptions)  held  to  have  been  changed  by  the  statutory  removal 
of  her  disabilities  in  respect  to  the  disposition  of  her  property: 
Noyes  v.  Southworth,  55  Mich.  173;  54  Am.  Eep.  359;  Roane  v. 
HoUingshead,  76  Md.  369;  35  Am.  St.  Bep.  438;  In  re  Hunt,  81^ 
Me.  275;  Morton  v.  Onion,  45  Vt.  152 — cited  ***  by  respondent^* 
counsel.  Also,  In  re  Tuller^s  Will,  79  III.  99;  22  Am.  Rep/, 
164;  Fellows  v.  Allen,  60  N.  H.  439;  49  Am.  Rep.  328;  Hoitt  v. 
Hoitt,  63  N.  H.  475;  56  Am.  Rep.  530.  Formerly,  the  marriage 
of  a  man  after  the  making  of  a  will,  and  the  birth  of  issue,  by 
operation  of  law  revoked  the  will.  The  inequality  between  the 
sexes  in  this  regard  grew  wholly  out  of  the  change  that  marriage 
worked  in  the  capacity  of  the  woman  to  dispose  of  her  property. 
Upon  that  being  removed  by  statute  in  this  and  many  other 
states,  the  inequality  in  the  rule,  as  a  necessary  and  natural  re- 
sult, ceased. 

Though  the  authorities  are  not  all  one  way,  they  greatly  pre- 
ponderate in  favor  of  the  views  above  expressed.  Moreover,  the 
subject  is  not  open  to  discussion  here,  the  point  having  been  de- 
cided in  Ward's  Will,  70  Wis.  251,  5  Am.  St.  Rep.  174,  where 
it  is  said,  in  effect,  that,  the  statutes  of  this  state  having  con- 
ferred upon  married  women  the  absolute  power  of  disposing  of 
their  property  by  last  will  and  testament  without  the  consent  of 
their  husbands  (Rev.  Stats.,  sees.  2277,  2281),  that  removed 
every  reason  upon  which  the  common-law  rule  of  revocation  by 
marriage  subsequent  to  the  making  of  will  was  based;  hence 
such  rule  was,  by  implication,  removed  by  the  same  statute.  To 
be  sure,  in  the  case. of  Ward's  will,  the  fact  was  that  the  testa- 
trix had  children  by  a  former  husband,  and  the  court  reserved 
the  question  of  whether,  in  the  absence  of  children,  the  common- 
law  rule  would  not  prevail,  inasmuch  as  the  husband  is,  under 
our  statutes,  heir  of  his  wife,  as  well  as  the  wife  of  the  husband; 
but  we  do  not  think  the  statute  in  relation  to  inheritance  makes 
any  difference.  The  inequality  formerly  existing  grew  out,  as 
stated,  of  the  inequality  in  the  capacity  of  the  sexes  to  dispose 
of  their  property  after  marriage.  That  has  been  removed  by  a 
change  in  the  capacity  of  the  wife;  hence  the  common-law  rule 
as  to  the  husband  remains,  and  that  of  the  wife  has  been  changed 
by  implication  to  conform  to  it. 

In  Encrland  and  many  of  the  states  this  whole  subject  is  now 
regulated  expressly  by  statute  to  the  effect  that  marriage  subse- 
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quent  to  the  execution  of  a  will  reyokes  it,  whether  ***  made  by 
a  man  or  a  woman.  Judicial  decisions  in  such  jurisdictions  fur- 
nish no  authority  here^  where  the  common  law  still  prevails^  ex- 
cept as  changed  by  implication  in  the  manner  heretofore  indi- 
cated. 

It  follows  from  the  foregoing  that  the  wife  of  the  executor 
was  competent  to  witness  the  execution  of  the  will^  and  that  the 
subsequent  marriage  of  the  testatrix  did  not  revoke  it,  and  that 
the  judgment  of  the  trial  court  should  be  afi&rmed. 

By  the  Court.    So  ordered. 

WILLS— ATTESTATION-COMPETENCY  OP  WITNESSES.— A 
wife  Is  not  a  competent  witness  to  a  wUl  containing  a  deylse  to  her 
husband:  Sullivan  y.  SuUivan,  106  Mass.  474;  8  Am.  Rep.  356;  Fisher 
V.  Spence,  150  111.  253;  41  Am.  St.  Rep.  360;  Contra,  In  re  Holt's  Will, 
56  Minn.  33;  45  Am.  St.  Rep.  434.  The  executor  named  in  a  wiU  is  a 
competent  attesting  witness  thereto,  where  he  has  no  beneficial  in- 
terest therein  other  than  the  commission  on  the  estate  allowed  by 
law  for  his  services:  Stewart  ▼.  Harriman,  56  N.  H.  25;  22  Am.  Eep. 
408;  Meyer  v.  Fogg,  7  Fla.  292;  68  Am.  Dec.  441. 

WILL  OF  UNMARRIED  WOMAN— EFFECT  OF  MARRIAGE.— 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills  has 
been  removed  by  statute,  and  if  her  marriage  operated  to  revoke  her 
pre-existing  will,  she  might,  by  republishing  It,  or  by  executing  a 
will  of  like  tenor,  avoid  the  effect  of  such  implied  revocation;  but  in 
most  of  the  states  this  removal  of  her  want  of  capacity  has  been 
determined  to  be,  in  effect,  the  removal  of  all  the  reasons  of  the 
common-law  rule,  and  therefore  to  make  the  rule  itself  obsolete,  and 
to  leave  her  antenuptial  will  in  full  force:  See  monographic  note  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  358;  Roane  v.  HoUingshead,  70 
Md.  869;  35  Am.  St.  Rep.  438.  and  note;  Matter  of  McLam^,  153 
N.  Y.  416;  60  Am.  St.  Rep.  664,  and  note. 
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LIBEL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  "the  citizens  of  Wisconsin  demonstrated 
yon  are  an  unscrupulous  liar,"  Is  libelous  per  se. 

LIBEI^.— THE  PUBLICATION  OF  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  Jointly 
or  separately,  at  the  election  of  the  plaintiff. 

LIBEL-TELEGRAM— PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  It  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof. 

J.  F.  Cole,  Quarles,  Spence  &  Quarles,  and  G.  lines,  for  the 
Appellant. 

Csie,  Sanborn,  Lamoreux  &  Park,  for  the  respondent. 
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^  CASSOBAT,  C.  J.     The  amended  complaint  alleged,  in 
«&ect,  \hat  at  the  times  mentioned  the  plaintiff  was  a  miniater 
oi  tlie  gospel  and  a  member  of   the  Lutheran  church,  and  in 
chAige  as  lectox  of  the  LAutheran  Church  Society  at  Amhent^ 
Wisconsin.    Tliat  November  5,  1894,  there  was  a  general  elec- 
tion in  Wisconsin.    That  November  7,  1894,  the  defendant  La- 
throp  wHlluIly  and  maliciously  composed,  wrote,  and  transmit- 
ted to  the  plaintiff  by  telegraph  over  the  lines  of  the  defendant 
the  Western  Union  Telegraph  Company,  a  foreign  corporation 
doing  business  in  this  state,  the  false,  libelous,  and  defamitory 
matter  concerning  the  plaintiff  following,  with  the  innuendoes 
omitted,  to  wit:  **Night  message.    The   Western  Union   Tele- 
graph Co.    Dated  Marshfield,  Wis.,  11-7-1894.    To  Eev.  I.  0, 
Munson:  The  citizens  of  Wisconsin  demonstrated  you  are  an  un- 
scrupulous liar.    A  Marshfield  Democrat.''    That  said  Lathrop 
then  and  there  willfully  and  maliciously  deliyered  the  said  false, 
libelous,  and  defamatory  matter,  so  composed  and  written,  to  the 
agent  of  the  defendant  company  then  and  there  in  charge  of  its 
ot&ce  at  Marshfield,  and  duly  authorized  to  receive  and  transmit 
the  same,  and  then  and  there  instructed  the  ^^^  said  agent  to 
transmit  the  message  by  telegraph  to  the  plaintiff  at  Amherst; 
and  thereupon  the  company  willfully  and  maliciously  transmitted 
the  same  to  the  plaintiff  at  Amherst,  and  delivered  the  same  to 
him  in  writing  at  Amherst.    That  the  agents  and  servants  of 
the  company  at  Marshfield  and  Amherst  saw,  read,  and  wrote  the 
said  message,  and  that,  in  the  manner  set  forth,  the  defendants 
willfully  and  maliciously  published  of  and  concerning  the  plain- 
tiff the  false,  libelous,  and  defamatory  matter  aforesaid,  to  his 
damage.    To  such  complaint  the  defendant  Lathrop  separately 
demurred  upon  the  ground  that  it  appeared  upon  the  face  thereof 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him.    Prom  the  order  overruling  such  demur- 
rer, the  defendant  Lathrop  brings  this  appeal. 

We  are  constrained  to  hold  that  the  message  was  libelous  per 
se:  Cranden  v.  Walden,  3  Lev.  17;  Australian  Newspaper  Co.  v. 
Bennett  [1894],  App.  Cas.  284;  Hake  v.  Brames,  96  Ind.  161; 
Bradley  v.  Cramer,  69  Wis.  311;  48  Am.  Bep.  611,  and  cases 
there  cited. 

It  is  contended  that  the  complaint  seeks  to  charge  the  two 
defendants  jointly  with  the  publication  of  the  libel,  and  that  it 
is  msufficient  for  that  purpose,  and  hence  that  the  demurrer 
ihould  have  been  sustained.  Certainly,  there  are  authorities 
fielding  that  a  telegraph  company  may  be  held  liable  for  send- 
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quent  to  the  execution  of  a  will  revokes  it,  whether  ***  made  by 
a  man  or  a  woman.  Judicial  decisions  in  such  jurisdictions  fur- 
nish no  authority  here^  where  the  common  law  still  prevails,  ex- 
cept as  changed  by  implication  in  the  manner  heretofore  indi- 
cated. 

It  follows  from  the  foregoing  that  the  wife  of  the  executor 
was  competent  to  witness  the  execution  of  the  will,  and  that  the 
subsequent  marriage  of  the  testatrix  did  not  revoke  it^  and  that 
the  judgment  of  the  trial  court  should  be  afi&rmed* 

By  the  Court.    So  ordered. 

WILLS— ATTESTATION— COMPETENCY  OP  WITNESSES.— A 
wife  is  not  a  competent  witness  to  a  will  containing  a  devise  to  her 
husband:  Sullivan  v.  Sullivan,  106  Mass.  474;  8  Am.  Rep.  356;  Fisher 
V.  Spence,  150  111.  253;  41  Am.  St.  Rep.  360;  Contra,  In  re  Holt's  Will, 
56  Minn.  33;  45  Am.  St.  Rep.  434.  The  executor  named  in  a  will  is  a 
competent  attesting  witness  thereto,  where  he  has  no  beneficial  in- 
terest therein  other  than  the  commission  on  the  estate  allowed  by 
law  for  his  services:  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Bcp. 
408;  Meyer  v.  Fogg,  7  Fla.  292;  68  Am.  Dec.  441. 

WILL  OF  UNMARRIED  WOMAN— EFFECT  OF  MARRIAGE.— 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills  has 
been  removed  by  statute,  and  if  her  marriage  operated  to  revoke  her 
pre-existing  will,  she  might,  by  republishing  it,  or  by  executing  a 
will  of  like  tenor,  avoid  the  effect  of  such  implied  revocation;  but  In 
most  of  the  states  this  removal  of  her  want  of  capacity  has  been 
determined  to  be,  in  effect,  the  removal  of  all  the  reasons  of  the 
common-law  rule,  and  therefore  to  make  the  rule  itself  obsolete,  and 
to  leave  her  antenuptial  will  in  full  force:  See  monographic  note  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  358;  Roane  v.  Hollingshead,  76 
Md.  869;  85  Am.  St  Rep.  438.  and  note;  Matter  of  McLam^»  153 
N.  Y.  416;  60  Am.  St.  Rep.  664,  and  note. 
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LIBEL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  "the  citizens  of  Wisconsin  demonstrated 
yon  are  an  unscrupulous  liar,"  is  libelous  per  se. 

LIBEI^.— THE  PUBLICATION  OF  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  Jointly 
or  separately,  at  the  election  of  the  plaintiff. 

LIBEL-TELEGRAM— PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  it  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof. 

J.  F.  Cole,  Quarles,  Spence  &  Quarles,  and  G.  lines,  for  Om 
Appellant. 

Gate,  Sanborn,  Lamoreux  &  Park,  for  the  respondent. 
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^^  CASSODAY,  C.  J.  The  amended  complaint  alleged,  in 
effect,  that  at  the  times  mentioned  the  plaintiff  was  a  minister 
of  the  gospel  and  a  member  of  the  Lutheran  church,  and  in 
charge  as  rector  of  the  Lutheran  Church  Society  at  Amherst^ 
Wisconsin.  That  November  5,  1894,  there  was  a  general  elec- 
tion in  Wisconsin.  That  November  7,  1894,  the  defendant  La- 
throp  willfully  and  maliciously  composed,  wrote,  and  transmit^ 
ted  to  the  plaintiff  by  telegraph  over  the  lines  of  the  defendant 
the  Western  Union  Telegraph  Company,  a  foreign  corporation 
doing  business  in  this  state,  the  false,  libelous,  and  defamatory 
matter  concerning  the  plaintiff  following,  with  the  innuendoes 
omitted,  to  wit:  '^ight  message.  The  Western  Union  Tele- 
graph Co.  Dated  Marshfield,  Wis.,  11-7-1894.  To  Eev.  I.  G. 
Munson:  The  citizens  of  Wisconsin  demonstrated  you  are  an  un- 
scrupulous liar.  A  Marshfield  Democrat.''  That  said  Lathrop 
then  and  there  willfully  and  maliciously  delivered  the  said  false, 
libelous,  and  defamatory  matter,  so  composed  and  written,  to  the 
agent  of  the  defendant  company  then  and  there  in  charge  of  its 
office  at  Marshfield,  and  duly  authorized  to  receive  and  transmit 
the  same,  and  then  and  there  instructed  the  ^^  said  agent  to 
transmit  the  message  by  telegraph  to  the  plaintiff  at  Amherst; 
and  thereupon  the  company  willfully  and  maliciously  transmitted 
the  same  to  the  plaintiff  at  Amherst,  and  delivered  the  same  to 
him  in  writing  at  Amherst.  That  the  agents  and  servants  of 
the  company  at  Marshfield  and  Amherst  saw^  read,  and  wrote  the 
said  message,  and  that,  in  the  manner  set  forth,  the  defendants 
willfully  and  maliciously  published  of  and  concerning  the  plain- 
tiff the  false,  libelous^  and  defamatory  matter  aforesaid,  to  his 
damage.  To  such  complaint  the  defendant  Lathrop  separately 
demurred  upon  the  ground  that  it  appeared  upon  the  face  thereof 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him.  From  the  order  overruling  such  demur- 
rer, the  defendant  Lathrop  brings  this  appeal. 

We  are  constrained  to  hold  that  the  message  was  libelous  per 
se:  Cranden  v.  Walden,  3  Lev.  17;  Australian  Newspaper  Co.  v. 
Bennett  [1894],  App.  Cas.  284;  Hake  v.  Brames,  96  Ind.  161; 
Bradley  v.  Cramer,  69  Wis.  311;  48  Am.  Bep.  611,  and  cases 
there  cited. 

It  is  contended  that  the  complaint  seeks  to  charge  the  two 
defendants  jointly  with  the  publication  of  the  Ubel,  and  that  it 
18  insufficient  for  that  purpose,  and  hence  that  the  demurrer 
ihould  have  been  sustained.  Certainly,  there  are  authorities 
JicJding  that  a  telegraph  company  may  be  held  liable  for  send- 
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quent  to  the  execution  of  a  will  revokes  it,  whether  ***  made  by 
a  man  or  a  woman.  Judicial  decisions  in  such  jurisdictions  fur- 
nish no  authority  here,  where  the  common  law  still  prevails,  ex- 
cept as  changed  by  implication  in  the  manner  heretofore  indi- 
cated. 

It  follows  from  the  foregoing  that  the  wife  of  the  executor 
was  competent  to  witness  the  execution  of  the  will,  and  that  the 
subsequent  marriage  of  the  testatrix  did  not  revoke  it,  and  that 
the  judgment  of  the  trial  court  should  be  affirmed* 

By  the  Court.    So  ordered. 

WILLS— ATTESTATION— COMPETENCY  OP  WITNESSES.— A 
wife  is  not  a  competent  witness  to  a  will  containing  a  devise  to  her 
husband:  Sullivan  v.  Sullivan,  106  Mass.  474;  8  Am.  Rep.  356;  Fisher 
V.  Spence,  150  111.  253;  41  Am.  St.  Rep.  360;  Contra,  In  re  Holt's  Will, 
56  Minn.  33;  45  Am.  St.  Rep.  434.  The  executor  named  in  a  will  is  a 
competent  attesting  witness  thereto,  where  he  has  no  beneficial  in- 
terest therein  other  than  the  commission  on  the  estate  allowed  by 
law  for  his  services:  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Bep. 
408;  Meyer  v.  Fogg,  7  Fla.  292;  68  Am.  Dec.  441. 

WILL  OF  UNMARRIED  WOMAN— EFFECT  OP  MARRIAGE.— 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills  has 
been  removed  by  statute,  and  if  her  marriage  operated  to  revoke  her 
pre-exjstlng  will,  she  might,  by  republishing  it,  or  by  executing  a 
will  of  like  tenor,  avoid  the  effect  of  such  implied  revocation;  but  in 
most  of  the  states  this  removal  of  her  want  of  capacity  has  been 
determined  to  be,  in  effect,  the  removal  of  all  the  reasons  of  the 
common-law  rule,  and  therefore  to  make  the  rule  Itself  obsolete,  and 
to  leave  her  antenuptial  will  In  full  force:  See  monographic  note  to 
Graham  v.  Biirch,  28  Am.  St.  Rep.  358;  Roane  v.  HolUngshead,  70 
Md.  369;  35  Am.  St.  Rep.  438.  and  note;  Matter  of  McLame^*  153 
N.  Y.  416;  60  Am.  St.  Rep.  664,  and  note. 
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[96  WISCONSIN,  886.] 

LIBEL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  ''the  citizens  of  Wisconsin  demonstrated 
yon  are  an  unscrupulous  liar,"  is  libelous  per  se. 

LIBEL.— THE  PUBLICATION  OP  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  Jointly 
or  separately,  at  the  election  of  the  plaintiff. 

LIBEI^TELEGRAM— PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  It  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof. 

J.  F.  Cole,  Quarles,  Spence  &  Qnarles,  and  G,  Lines^  for  the 
appellant. 

Cate^  Sanborn,  Lamoreux  &  Park,  for  the  respondent. 
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^  CASSODAY,  C.  J.    The  amended  complaint  alleged,  in 
effect,  that  at  the  times  mentioned  the  plaintiff  was  a  miniater 
of  the  gospel  and  a  member  of   the  Lutheran  church,  and  in 
charge  as  rector  of  the  Lutheran  Chnrch  Society  at  Amherst^ 
Wisconsin.     That  NoYember  5,  1894,  there  was  a  general  elec- 
tion in  Wisconsin*     That  November  7,  1894,  the  defendant  La- 
throp  willfnlly  and  malicionsly  composed,  wrote,  and  transmit- 
ted to  the  plaintiff  l^y  telegraph  over  the  lines  of  the  defendant 
the  Western  TJnion  Telegraph  Company,  a  foreign  corporation 
doing  business  in  this  state,  the  false,  Ubelous,  and  defamatory 
matter  concerning  the  plaintiff  following,  with  the  innuendoes 
omitted,  to  wit:  *^ight  message.    The  Western  Union   Tele- 
graph Co.     Dated  Marshfield,  Wis.,  11-7-1894.    To  Eev.  I.  G. 
Munson:  The  citizens  of  Wisconsin  demonstrated  you  are  an  un- 
eempulons  liar.    A  Marshfield  Democrat."    That  said  Lathrop 
then  and  there  willfully  and  maliciously  delivered  the  said  false, 
libelous,  and  defamatory  matter,  so  composed  and  written,  to  the 
agent  of  the  defendant  company  then  and  there  in  charge  of  its 
office  at  Marshfield,  and  duly  authorized  to  receive  and  transmit 
the  same,  and  then  and  there  instructed  the  ^^  said  agent  to 
transmit  the  message  by  telegraph  to  the  plaintiff  at  Amherst; 
and  thereupon  the  company  willfully  and  maliciously  transmitted 
the  same  to  the  plaintiff  at  Amherst,  and  delivered  the  same  to 
him  in  writing  at  Amherst.    That  the  agents  and  servants  of 
the  company  at  Marshfield  and  Amherst  saw,  read,  and  wrote  the 
said  message,  and  that,  in  the  manner  set  forth,  the  defendants 
willfully  and  maliciously  published  of  and  concerning  the  plain- 
tiff the  false,  libelous,  and  defamatory  matter  aforesaid,  to  his 
damage.    To  such  complaint  the  defendant  Lathrop  separately 
demurred  upon  the  ground  that  it  appeared  upon  the  face  thereof 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him.    From  the  order  overruling  such  demur- 
rer, the  defendant  Lathrop  brings  this  appeal. 

We  are  constrained  to  hold  that  the  message  was  libelous  per 
Be:  Cranden  v.  Walden,  3  Lev.  17;  Australian  Newspaper  Co.  v. 
Bennett  [1894],  App.  Cas.  284;  Hake  v.  Brames,  95  Ind.  161; 
Bradley  v.  Cramer,  59  Wis.  311;  48  Am.  Bep.  611,  and  cases 
there  cited. 

It  is  contended  that  the  complaint  seeks  to  charge  the  two 
defendants  jointly  with  the  publication  of  the  Ubel,  and  that  it 
is  insufficient  for  that  purpose,  and  hence  that  the  demurrer 
ihould  have  been  sustained.  Certainly,  there  are  authorities 
holding  that  a  telegraph  company  may  be  held  liable  for  send- 
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qnent  to  the  execution  of  a  will  revokes  it^  whether  ***  made  by 
a  man  or  a  woman.  Judicial  decisions  in  such  jurisdictions  fur- 
nish no  authority  here,  where  the  common  law  still  prevails,  ex- 
cept as  changed  by  implication  in  the  manner  heretofore  indi* 
cated. 

It  follows  from  the  foregoing  that  the  wife  of  the  executor 
was  competent  to  witness  the  execution  of  the  will,  and  that  the 
subsequent  marriage  of  the  testatrix  did  not  revoke  it,  and  that 
the  judgment  of  the  trial  court  should  be  affirmed* 

By  the  Court.    So  ordered. 

WILLS— ATTESTATION— COMPETENCY  OP  WITNESSES.— A 
wife  is  not  a  competent  witness  to  a  will  containing  a  devise  to  her 
husband:  SuUivan  v.  SuUivan,  106  Mass.  474;  8  Am.  Rep.  356;  Fisher 
V.  Spence,  160  111.  253;  41  Am.  St.  Rep.  360;  Contra,  In  re  Holt's  Will, 
56  Minn.  33;  45  Am.  St.  Rep.  434.  The  executor  named  in  a  will  is  a 
competent  attesting  witness  thereto,  where  he  has  no  beneficial  in- 
terest therein  other  than  the  commission  on  the  estate  allowed  by 
law  for  his  services:  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Bep. 
408;  Meyer  v.  Fogg,  7  Fla.  292;  68  Am.  Dec.  441. 

WILL  OF  UNMARRIED  WOMAN-EFFECT  OF  MARRIAGE.— 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills  has 
been  removed  by  statute,  and  if  her  marriage  operated  to  revoke  her 
pre-existing  will,  she  might,  by  republishing  It,  or  by  executing  a 
will  of  like  tenor,  avoid  the  effect  of  such  implied  revocation;  but  in 
most  of  the  states  this  removal  of  her  want  of  capacity  has  been 
determined  to  be,  in  effect,  the  removal  of  all  the  reasons  of  the 
common-law  rule,  and  therefore  to  make  the  rule  itself  obsolete,  and 
to  leave  her  antenuptial  will  in  full  force:  See  monographic  note  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  358;  Roane  v.  HoUlngshead,  76 
Md.  369;  85  Am.  St  Rep.  438.  and  note;  Matter  of  McLame^*  153 
N.  Y.  416;  60  Am.  St.  Rep.  664,  and  note. 
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[96  WiscoNsry,  886.] 

LIBEL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  "the  citizens  of  Wisconsin  demonstrated 
yon  are  an  unscrupulous  liar,"  is  libelous  per  se. 

LIBEL.— THE  PUBLICATION  OF  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  Jointly 
or  separately,  at  the  election  of  the  plaintiff. 

LIBEL^TELEGRAM— PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  it  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof. 

J.  F.  Cole,  Quarles,  Spence  &  Quarles,  and  G.  lines,  for  the 
appellant. 

Gate,  Sanborn,  Lamoreux  &  Park,  for  the  respondent. 
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'^  CASSODAY,  C.  J.  The  amended  complaint  alleged,  in 
effect,  that  at  the  times  mentioned  the  plaintiff  was  a  minister 
of  the  gospel  and  a  member  of  the  Lutheran  chnrch,  and  in 
charge  as  rector  of  the  Lutheran  Church  Society  at  Amherst^ 
Wisconsin.  That  November  5,  1894,  there  was  a  general  elec- 
tion in  liV^isconsin.  That  November  7,  1894,  the  defendant  La- 
throp  willfully  and  maliciously  composed,  wrote,  and  transmit- 
ted to  the  plaintiff  by  telegraph  over  the  lines  of  the  defendant 
the  Western  Union  Telegraph  Company,  a  foreign  corporation 
doing  business  in  this  state,  the  false,  libelous,  and  defamatory 
matter  concerning  the  plaintiff  following,  with  the  innuendoea 
omitted,  to  wit:  *^ight  message.  The  Western  Union  Tele- 
graph Co.  Dated  Marshfield,  Wis.,  11-7-1894.  To  Eev.  I.  G. 
Munson:  The  citizens  of  Wisconsin  demonstrated  you  are  an  un- 
scrupulous liar.  A  Marshfield  Democrat/'  That  said  Lathrop 
then  and  there  willfully  and  maliciously  delivered  the  said  false, 
libelous,  and  defamatory  matter,  so  composed  and  written,  to  the 
agent  of  the  defendant  company  then  and  there  in  charge  of  its 
otSce  at  Marshfield,  and  duly  authorized  to  receive  and  transmit 
the  same,  and  then  and  there  instructed  the  *®®  said  agent  to 
transmit  the  message  by  telegraph  to  the  plaintiff  at  Amherst; 
and  thereupon  the  company  willfully  and  maliciously  transmitted 
the  same  to  the  plaintiff  at  Amherst,  and  delivered  the  same  to 
him  in  writing  at  Amherst.  That  the  agents  and  servants  of 
the  company  at  Marshfield  and  Amherst  saw,  read,  and  wrote  the 
said  message,  and  that,  in  the  manner  set  forth,  the  defendants 
willfully  and  maliciously  published  of  and  concerning  the  plain- 
tiff the  false,  libelous,  and  defamatory  matter  aforesaid,  to  his 
damage.  To  such  complaint  the  defendant  Lathrop  separately 
demurred  upon  the  ground  that  it  appeared  upon  the  face  thereof 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him.  From  the  order  overruling  such  demur- 
rer, the  defendant  Lathrop  brings  this  appeal. 

We  are  constrained  to  hold  that  the  message  was  libelous  per 
Be:  Cranden  v.  Walden,  3  Lev.  17;  Australian  Newspaper  Co.  v. 
Bennett  [1894],  App.  Cas.  284;  Hake  v.  Brames,  96  Ind.  161; 
Bradley  v.  Cramer,  69  Wis.  311;  48  Am.  Bep.  611,  and  cases 
there  cited. 

It  is  contended  that  the  complaint  seeks  to  charge  the  two 
defendants  jointly  with  the  publication  of  the  hbel,  and  that  it 
is  insufficient  for  that  purpose,  and  hence  that  the  demurrer 
ihould  have  been  sustained.  Certainly,  there  are  authorities 
Jmlding  that  a  telegraph  company  may  be  held  liable  for  send- 
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quent  to  the  execution  of  a  will  revokes  it,  whether  ***  made  by 
a  man  or  a  woman.  Judicial  decisions  in  such  jurisdictions  fur- 
nish no  authority  here,  where  the  common  law  still  prevails,  ex- 
cept as  changed  by  implication  in  the  manner  heretofore  indi- 
cated. 

It  follows  from  the  foregoing  that  the  wife  of  the  executor 
was  competent  to  witness  the  execution  of  the  will,  and  that  the 
subsequent  marriage  of  the  testatrix  did  not  revoke  it,  and  that 
the  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court.    So  ordered. 

WILLS— ATTESTATION— COMPETENCY  OP  WITNESSES.— A 
wife  is  not  a  competent  witness  to  a  will  containing  a  devise  to  her 
husband:  SuUivan  v.  Sullivan,  106  Mass.  474;  8  Am.  Rep.  356;  Fisher 
V.  Spence,  150  111.  253;  41  Am.  St.  Rep.  860;  Contra,  In  re  Holt's  Will, 
66  Minn.  33;  45  Am.  St.  Rep.  434.  The  executor  named  in  a  wiU  is  a 
competent  attesting  witness  thereto,  where  he  has  no  beneficial  in- 
terest therein  other  than  the  commission  on  the  estate  allowed  by 
law  for  his  services:  Stewart  v.  Harriman,  56  N.  H.  25;  22  Am.  Eep. 
408;  Meyer  v.  Fogg,  7  Fla.  292;  68  Am.  Dec.  441. 

WILL  OF  UNMARRIED  WOMAN— EFFECT  OF  MARRIAGE.— 
In  many  of  the  states  a  woman's  want  of  capacity  to  make  wills  has 
been  removed  by  statute,  and  if  her  marriage  operated  to  revoke  her 
pre-existing  will,  she  might,  by  republishing  it,  or  by  executing  a 
will  of  like  tenor,  avoid  tlie  effect  of  such  implied  revocation;  but  in 
most  of  the  states  this  removal  of  her  want  of  capacity  has  been 
determined  to  be,  in  effect,  the  removal  of  all  the  reasons  of  the 
common-law  rule,  and  therefore  to  make  the  rule  itself  obsolete,  and 
to  leave  her  antenuptial  will  in  full  force:  See  monographic  note  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  358;  Roane  v.  Hollingshead,  76 
Md.  369;  35  Am.  St  Rep.  438.  and  note;  Matter  of  McLame^*  153 
N.  Y.  416;  60  Am.  St.  Rep.  664,  and  note. 
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[96  Wl8C0N8iy,  386.] 

LIBEL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  ''the  citizens  of  Wisconsin  demonstrated 
yon  are  an  unscrupulous  liar,"  is  libelous  per  se. 

LIBEL.— THE  PUBLICATION  OP  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  Jointly 
or  separately,  at  the  election  of  the  plaintiff. 

LIBELr-TELEORAM— PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  it  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof. 

J.  F.  Cole,  Quarles,  Spence  &  Quarles,  and  G.  Linea^  for  the 
appellant. 

Cate^  Sanborn,  Lamoreux  &  Park,  for  the  respondent. 
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*»''  CASSODAY,  C.  J.  The  amended  complaint  alleged,  in 
effect,  that  at  the  times  mentioned  the  plaintiff  was  a  minister 
of  the  gospel  and  a  member  of  the  Lutheran  ehnrch,  and  in 
charge  as  rector  of  the  Lutheran  Church  Society  at  Amherst^ 
Wisconsin.  That  November  5,  1894,  there  was  a  general  elec- 
tion in  Wisconsin.  That  November  7,  1894,  the  defendant  La- 
throp  willfully  and  maliciously  composed,  wrote,  and  transmit^ 
ted  to  the  plaintiff  by  telegraph  over  the  lines  of  the  defendant 
the  Western  Union  Telegraph  Company,  a  foreign  corporation 
doing  business  in  this  state,  the  false,  libelous,  and  defamatory 
matter  concerning  the  plaintiff  following,  with  the  innuendoes 
omitted,  to  wit:  'TSTight  message.  The  Western  Union  Tele- 
graph Co.  Dated  Marshfield,  Wis.,  11-7-1894.  To  Bev.  I.  G. 
Munson:  The  citizens  of  Wisconsin  demonstrated  you  are  an  un- 
scrupulous liar.  A  Marshfield  Democrat/'  That  said  Lathrop 
then  and  there  willfully  and  maliciously  delivered  the  said  false, 
libelous,  and  defamatory  matter,  so  composed  and  written,  to  the 
agent  of  the  defendant  company  then  and  there  in  charge  of  its 
oi&ce  at  Marshfield,  and  duly  authorized  to  receive  and  transmit 
the  same,  and  then  and  there  instructed  the  ^^  said  agent  to 
transmit  the  message  by  telegraph  to  the  plaintiff  at  Amherst; 
and  thereupon  the  company  willfully  and  maliciously  transmitted 
the  same  to  the  plaintiff  at  Amherst,  and  delivered  the  same  to 
him  in  writing  at  Amherst.  That  the  agents  and  servants  of 
the  company  at  Marshfield  and  Amherst  saw,  read,  and  wrote  the 
said  message,  and  that,  in  the  manner  set  forth,  the  defendants 
willfully  and  maliciously  published  of  and  concerning  the  plain- 
tiff the  false,  libelous,  and  defamatory  matter  aforesaid,  to  his 
damage.  To  such  complaint  the  defendant  Lathrop  separately 
demurred  upon  the  ground  that  it  appeared  upon  the  face  thereof 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  him.  From  the  order  overruling  such  demur- 
rer, the  defendant  Lathrop  brings  this  appeal. 

We  are  constrained  to  hold  that  the  message  was  libelous  per 
se:  Cranden  v.  Walden,  3  Lev.  17;  Australian  Newspaper  Co.  v. 
Bennett  [1894],  App.  Cas.  284;  Hake  v.  Brames,  96  Ind.  161; 
Bradley  v.  Cramer,  69  Wis.  311;  48  Am.  Bep.  611,  and  cases 
there  cited. 

It  is  contended  that  the  complaint  seeks  to  charge  the  two 
defendants  jointly  with  the  publication  of  the  Ubel,  and  that  it 
is  insufficient  for  that  purpose,  and  hence  that  the  demurrer 
ihould  have  been  sustained.  Certainly,  there  are  authorities 
holding  that  a  telegraph  company  may  be  held  liable  for  send- 
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ing  libelous  messages:  Whitfield  v.  South  Eastern  B.  Co.^  96  Ed^. 
Com.  L.  113;  El.  B.  &  E.  116;  Peterson  v.  Western  Union  Tel. 
Co.^  65  Minn.  18.  Howeyer  this  may  be^  it  is  well  settled  that 
the  publication  of  a  libel  may  be  the  joint  act  of  two  or  moro 
persons,  who  may,  in  such  a  case,  be  sued  either  jointly  or  sep- 
arately, at  the  election  of  the  plaintiff.  But  for  two  distinct  pub- 
lications of  the  same  libel,  one  by  A  separately,  the  other  by  B, 
two  actions  must  be  brought,  one  for  each  publication.  But  the 
plaintiff  is  not  obliged  to  join  as  a  defendant  every  person  who  \b 
liable.  He  may  sue  only  one  or  two,  and  the  *®®  liability  of  the 
others  will  be  no  defense  for  those  sued,  or  mitigate  the  dam- 
ages recoverable:  Newell  on  Defamation,  Slander,  and  Libel,  sec. 
42,  p.  382;  Odgers  on  Slander  and  Libel,  440,  441.  The  demur- 
rer raises  no  objection  to  the  complaint  on  the  ground  af  a  de- 
fect of  parties  defendant,  nor  upon  the  ground  that  several 
causes  of  action  are  improperly  united,  and  hence,  under  the  stat- 
ute, any  such  objection  must  be  deemed  to  have  been  waived: 
Bev.  Stats.,  sec.  2654.  It  is  therefore  immaterial,  under  the  au- 
thorities cited,  whether  the  complaint  charges  both  defendants 
with  jointly  publishing  the  libel.  The  real  question  is  whether 
it  states  a  cause  of  action  against  the  defendant  Lathrop. 

The  writing  of  the  message,  and  the  delivery  of  it  by  him  ta 
the  company  for  transmission,  as  mentioned,  was  a  publication 
of  the  same:  Wilson  v.  Noonan,  27  Wis.  598;  Muetze  v.  Tateur, 
77  Wis.  236;  20  Am.  St.  Eep.  115;  Loibl  v.  Breidenbach,  78  Wis. 
49.  In  the  first  of  these  cases  it  was  held  that  "one  who  writes 
an  article  ia  English,  and  employs  another  person  as  his  agent 
to  translate  it  into  German  and  publish  it,  will  be  liable  if  the 
German  article  so  published  is  libelous,  although  the  translation 
is  inaccurate.**  In  the  last  of  these  cases  it  was  held  that  "one 
who  negligently  signs  a  libelous  article  without  knowing  its  con- 
tents, and  delivers  it  to  the  person  who  wrote  it  without  any 
direction  restricting  the  use  to  be  made  of  it,  is  responsible  for 
the  publication  thereof  by  the  person  to  whom  it  is  so  deliv- 
ered, where  the  article  shows  on  its  face  that  it  is  intended  for 
publication**:  See,  also,  Bacon  v.  Michigan  Cent.  B.  B.  Co.,  55 
Mich.  224;  54  Am.  Bep.  372;  Peterson  v.  Western  Union  Tel.  Co., 
65  Minn.  18. 

It  follows  that  the  demurrer  was  properly  overruled. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 

LTBBTv— WHAT  IS.— Any  publication  injnrlous  to  the  social  char- 
acter of  another,  and  not  shown  to  be  true,  or  justifiably  made» 
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Is  actionable  as  a  false  and  malicious  libel:  Collins  ▼.  Dlspach  Pub. 
Co.,  152  Pa.  St  187;  34  Am.  St.  Rep.  636,  and  note.  It  is  sutncient 
if  the  language  tends  to  injure  the  reputation  of  the  party,  to  throw 
contumely,  or  to  reflect  shame  and  disgrace  upon  him,  or  to  hold  him 
up  as  an  object  of  scorn,  ridicule,  or  contempt:  Adams  v.  Lawson, 
17  Gratt.  250;  91  Am.  Dec.  456,  and  note;  Rice  y.  Simmons*  2  Harr. 
(Del.),  417;  31  Am.  Dec.  766»  and  note. 

LIBELr-JOINT  UABILITY  FOR.— An  action  for  libel  may  be 
maintained  against  two,  if  the  offense  be  a  joint  act  done  by  both: 
tfaiTis  Y.  Huntington,  2  Tyler,  129;  4  Am.  Dec.  728.  All  persons  are 
liable  who  engage  In  publishing  or  circulating  a  libel;  and  by  rea- 
son of  the  doctrine  of  the  several  liability  of  tort  feasors,  the  remedy 
must  be  pursued  against  one  or  more  of  those  guilty  of  the  wrong: 
Belo  Y.  Fuller,  84  Tex.  450;  31  Am.  St  Rep.  75,  and  note. 

I.IBEL-PUBLICATXON  OF— WHAT  CONSTITUTES.- To  con- 
Btitute  publication  of  a  libel,  the  contents  of  the  writing  need  not  be 
made  known  to  the  public  generally.  It  is  enough  if  they  be  made 
known  to  a  single  person:  Adams  y.  Lawson,  17  Gratt  250;  94  Am. 
Dec.  455,  and  note;  note  to  Alabama  etc.  Ry.  Co.  T.  Brooks,  30  Am. 
St  Rep.  533.  The  mischief  of  a  libel  consists  In  the  fact  that  it  is 
8c^n  by  third  persons:  Park  ▼•  Detroit  Free  Press  Co.*  72  Mich.  560; 
IG  Am.  St  Rep.  544. 


Wabehousb  and  Builders*  Supply  Co.  v.  Galvin. 

[06  WnooMsm,  528.] 

SHIPPING— IilEN  FOR  FREIGHT  —  JURISDICTION.- A 
shipowner,  as  a  common  carrier,  has  a  particular  and  specific  lien 
at  common  law  for  his  freight  upon  the  goods  carried,  which  he  may 
enforce  In  a  state  court 

SHIPPING— REPLEVIN— LIEN  FOR  FREIGHT  —  JURIS- 
DICTION.—Replevin  by  the  owner,  and  consignee  of  goods  shipped, 
by  water,  to  recover  possession  thereof  from  the  owner  of  the  ship 
who  claims  a  lien  thereon  growing  out  of  the  contract  of  carriage, 
is  an  action  to  enforce  a  common-law  remedy,  and  not  a  proceeding 
in  admiralty,  and  may  be  prosecuted  in  the  state  courts. 

CONTRACTS  OF  CARRIAGE-ENTIRETY.— A  contract  to 
carry  a  specific  number  of  barrels  of  salt  between  certain  points  for 
a  specific  amount  of  freight  per  barrel  is  an  entire  contract  If 
only  a  part  is  delivered  for  shipment,  the  carrier  is  entitled  to  a 
lien  thereon  at  the  place  of  delivery  for  the  entire  contract  price  of 
the  freight 

SHIPPING— LIEN  FOR  FREIGHT— ADMIRALTY  JURIS- 
DICTION.— If  a  shipper  fails  to  furnish  or  deliver  to  the  vessel  the 
full  amount  of  goods  which  he  has  contracted  to  furnish  or  deliver, 
the  Hen  of  the  vessel  upon  the  goods  so  furnished  or  delivered  is 
enforceable  In  admiralty,  whether  the  action  is  treated  as  one  to 
recover  freight  or  to  recover  damages  for  the  nonperformance  of  a 
contract 

SHIPPING— LIEN  ENFORCEABLE  IN  ADMIRALTY— JUR- 
ISDICTION.—If  a  shipowner  has  a  Hen  upon  goods  enforceable  in 
the  admiralty  courts,  the  owner  thereof  cannot  recover  them  by 
replevin  in  the  state  courts. 

H.  H.  Grace  and  H.  B.  Spencer,  for  the  appellants. 

P.  H.  Bemington^  for  the  respondent. 
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«^»^  CASSODAY,  C.  J.  It  is  claimed  that  the  trial  court  had 
no  jurisdiction  of  the  subject  matter  of  the  action.  This  is  put 
upon  the  ground  that  such  jurisdiction  is  vested  exclusively  in 
the  federal  courts  of  admiralty  and  maritime  jurisdiction:  TJ.  S. 
Const.,  art.  3,  sec.  2;  II.  S.  Eev.  Stats.,  sec.  563,  subd.  8.  In  sup- 
port of  such  contention  counsel  rely  upon  cases  holding  that 
upon  an  ordinary  contract  of  affreightment  the  lien  of  the  ship- 
per is  a  maritime  lien;  and  a  proceeding  in  rem  to  enforce  it  is 
within  the  exclusive  original  cognizance  of  the  district  courts  of 
the  United  States:  The  Belfast,  7  Wall.  624.  But  the  statute 
giving  to  federal  courts  such  exclusive  jurisdiction  '^of  all  causes 
of  admiralty  and  maritime  jurisdiction,**  expressly  saves  "to  suit- 
ors in  all  cases  the  right  of  common-law  remedy  where  the  com- 
mon law  is  competent  to  give  it**:  U.  S.  Eev.  Stats.,  sec.  663. 
The  same  clauses  are  contained  in  the  section  of  the  federal  stat- 
utes expressly  making  the  jurisdiction  vested  in  the  federal  courts 
in  certain  cases  "exclusive  of  the  courts  of  the  several  states**: 
U.  S.  Rev.  Stats.,  sec.  711,  subd.  3.  "The  distinguishing  and 
characteristic  feature**  of  a  suit  in  admiralty,  to  use  the  language 
of  Mr.  Justice  Field,  "is  that  the  vessel  or  thing  proceeded  against 
is  itself  seized  and  impleaded  as  a  defendant,  and  is  judged  and 
sentenced  accordingly.  It  is  this  dominion  of  the  suit  in  ad- 
miralty over  the  vessel  or  thing  itself  which  gives  to  the  title 
made  under  its  decree  validity  against  all  the  world.  By  the 
common-law  process,  whether  of  mesne  attachment  or  execution, 
property  is  reached  only  through  a  personal  ^^^  defendant,  and 
then  only  to  the  extent  of  his  title.  Under  a  sale,  therefore, 
upon  a  judgment  in  a  common-law  proceeding,  the  title  acquired 
can  never  be  better  than  that  possessed  by  the  personal  defend- 
ant. It  is  his  title,  and  not  the  property  itself,  which  is  sold**: 
The  Moses  Taylor,  4  Wall.  427. 

This  is  certainly  not  a  suit  in  admiralty.  On  the  contrary,  it 
is  an  ordinary  action  of  reple\dn,  brought  by  the  owner  and  con- 
signee of  the  goods  shipped  against  the  owners  of  the  boat  trans- 
porting the  same,  and  those  claiming  under  them,  to  recover 
possession  of  the  goods  shipped.  It  is  one  of  the  common-law 
remedies  saved  to  suitors,  so  far  as  the  common  law  is  competent 
to  give  such  remedy.  The  court,  therefore,  had  jurisdiction  of 
the  action,  and  could  retain  the  same,  so  far  as  to  determine  the 
questions  within  its  rightful  jurisdiction. 

The  defendants,  as  common  carriers,  had  a  particular  and  spe- 
cific lien  at  common  law  upon  the  goods  so  carried  for  their 
freight  in  carrying  the  same:  1  Jones  on  liens,  sees.  262,  263. 
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The  same  anihar  says:  '^Carriers  by  water  have  a  lien  as  well  as 
earners  by  land.  A  shipowner  has  a  lien  for  freight  upon  the 
goods  carried,  whether  the  vessels  be  chartered  or  be  general  ships 
carrying  goods  for  all  persons  for  hire.  The  master  is  not  bound 
to  deliver  possession  of  any  part  of  his  cargo  until  the  freight 
and  other  charges  due  in  respect  to  such  part  are  paid.  This 
lien  may  be  regarded  as  a  maritime  lien,  because  it  is  cognizable 
in  the  admiralty,  and  under  the  usages  of  commerce  arises  in- 
dependently of  the  agreement  of  the  parties.  The  shipowner 
may  retain  the  goods  until  the  freight  is  paid,  or  he  may  enforce 
it  by  a  proceeding  in  rem  in  the  admiralty  court;  but,  although 
the  lien  is  maritime  and  cognizable  in  the  admiralty,  it  stands 
upon  the  same  ground  with  the  common-law  lien  of  the  carrier 
on  land,  is  subject  to  the  same  principles,  except  as  regards  en- 
forcement, and  may,  therefore,  be  considered  '^^^  in  connection 
with  the  liens  of  carriers  by  land":  1  Jones  on  Liens,  sees.  270, 
271.  See,  also,  Hutchinson  on  Carriers,  sees.  476-479.  The 
court,  therefore,  had  jurisdiction  to  determine  the  amount  of 
such  lien  for  carriage  at  common  law,  and  whether  the  amount 
of  freight  tendered  by  the  plaintiff  was  sufficient  to  discharge 
the  same. 

True,  the  statutes  of  this  state  provide,  among  other  things,  in 
effect,  that  every  ship,  boat,  or  vessel  used  in  navigating  the 
waters  of  this  state  shall  be  liable  to  a  lien  thereon  (3)  for  all  de- 
mands or  damages  accruing  from  the  nonperformance  or  malper- 
formance  of  any  contract  of  affreightment,  or  any  contract  touch- 
ing the  transportation  of  property  entered  into  by  the  master, 
agent,  owner,  or  consignee  of  the  ship,  boat,  or  vessel  on  which 
such  contract  is  to  be  performed;  such  lien  "to  be  enforced  by 
proceedings  in  admiralty,''  or  in  the  cases  therein  mentioned  as 
therein  prescribed — ^that  is  to  say,  by  attachment:  Sanborn  and 
Berryman's  Annotated  Statutes,  sees.  3348,'  3351.  But  the  plain- 
tiff is  not  here  seeking  to  enforce  any  such  lien  against  the  boat, 
and  hence  the  statutes  give  no  support  to  this  action. 

The  question  recurs  whether  the  owners  of  the  vessel,  and 
those  acting  under  them,  had  the  right  to  retain  the  possession 
of  the  818  barrels  of  salt  so  carried  until  such  owners  had  been 
pai3,  not  only  ten  cents  a  barrel  for  each  of  the  818  barrels  so 
carried,  but  ilso  ten  cents  a  barrel  for  each  of  the  4,182  barrels 
which  the  plaintiff  failed  to  furnish  for  carriage  as  agreed.  "We 
are  constrained  to  hold  that  the  contract  to  carry  the  5,000  bar- 
rels of  salt  at  ten  cents  a  barrel,  was,  in  le^al  effect,  an  entire 
contract  to  carry  the  5,000  barrels  for  $500.    In  other  words. 
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the  contract  was  not  divisible.  This  principle  has  often  been 
applied  by  this  conrt  to  a  contract  to  work  for  a  year,  or  some 
other  definite  time,  at  so  much  per  month:  Jennings  v.  Lyons, 
39  Wis.  553;  20  Am.  Eep.  67;  Diefenback  v.  Stark,  66  Wis.  462; 
43  Am.  Eep.  719;  Koplitz  v.  Powell,  56  Wis.  671.  The  reasons 
for  the  rule  are  suflBiciently  stated  in  these  cases.  '^^  The  prin- 
ciples upon  which  the  rule  is  based  are  peculiarly  applicable  to 
a  contract  of  affreightment,  since  the  amount  of  the  goods 
shipped  is  necessarily  an  inducement  or  consideration  for  mak- 
ing the  contract.  Such  being  the  nature  of  the  contract,  it  is 
manifest  that  the  tender  of  freight  by  the  plaintiff  was  insuffi- 
cient, and  hence  that  the  plaintiff  is  not  entitled  to  recover  the 
possession  of  the  salt  in  this  action. 

But,  even  if  we  were  to  take  a  different  view  of  the  contract^ 
still  we  are  inclined  to  hold  that  the  plaintiff  could  not  recover 
in  this  action.  In  this  country  it  is  firmly  established  in  admir* 
alty  law  that  the  vessel  and  the  cargo  have  reciprocal  rights 
against  each  other,  and  reciprocal  liens  to  enforce  the  rights  of 
each  against  the  other:  Parsons  on  Shipping  and  Admiralty, 
171.  Upon  this  principle  it  has  been  held  by  federal  courts  in 
this  country,  in  effect,  that,  where  a  shipper  fails  to  furnish  or  to 
deliver  to  the  vessel  the  full  amount  of  goods  which  he  had  con- 
tracted to  furnish  or  deliver,  the  lien  of  the  vessel  upon  the  goods 
so  furnished  or  delivered  would  be  enforced  in  admiralty,  whether 
the  action  be  treated  as  one  to  recover  freight  or  to  recover 
damages  for  the  nonperformance  of  a  contract:  In  re  948 
Pieces  of  Lumber,  7  Ben.  389;  Fox  v.  Holt,  4  Ben.  278;  The 
Eliza's  Cargo,  1  Low.  83;  Clarke  v.  Crabtree,  2  Curt.  87;  The 
B.  J.  Willard,  8  Week.  Not.  Cas.  47;  Giles  v.  The  Cynthia,  1 
Pet.  Adm.  203,  and  note;  Watts  v.  Camors,  115  II.  S.  353;  The 
Gazelle  and  Cargo,  128  U.  S.  474.  This  principle  includes  de- 
murrage. This  lien  of  the  vessel  upon  the  cargo  justified  the 
owners  of  the  vessel,  and  those  acting  under  them,  in  retaining 
possession  of  the  goods  actually  carried  until  such  lien  was  sat- 
isfied or  legally  discharged;  and  it  was  incompetent  for  the  state 
court  to  prevent  the  vessel  from  enforcing  such  lien  in  ad- 
miralty, or  to  deprive  the  owners  of  the  vessel  of  such  possession 
BO  long  as  such  lien  continued:  Stewart  v.  Potomac  Ferry  Co., 
12  Fed.  Eep.  296.  Counsel  for  the  plaintiff  has  cited  English 
***  cases  holding  a  different  rule,  but  we  feel  bound  by  the  de- 
cisions of  our  federal  courts  in  admiralty  cases. 

By  the  Court.    The  judgment  of  the  superior  court  of  Doug- 
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las  coirnly  is  reversed,  and  the  cause  is  remanded  with  direction 
to  dismiss  the  complaint. 

SHIPPING—LIEN  FOR  FREIGHT.— The  master  of  a  Teasel  has 
a  general  lien  on  his  cargo  for  freight  and  charges:  Everett  v.  Cof- 
fin, 6  Wend.  603;  22  Am.  Dec.  551;  and  is  not  bound  to  part  with  any 
of  the  goods  until  the  entire  freight  is  paid:  Frothingham  v.  Jenlcins, 
1  CaL  42;  52  Am.  Dec.  286^  and  note.  A  bill  of  lading  is  complied 
with  by  delivering  two  thousand  two  hundred  and  seventeen  bushels 
of  corn,  if  no  more  is  shipped,  where  it  recites  the  shipment  of,  and 
an  agreement  to  deliver  two  thousand  two  hundred  and  eighty-two 
bushels,  more  or  less,  and  the  master  is  entitled  to  freight  on  the 
number  of  bushels  actually  delivered:  Kelly  v.  Bowker,  11  Gray,  428; 
71  Am.  Dec.  725;  see  monographic  note  to  Chandler  v.  Sprague,  88 
Am.  Dec.  413,  414. 

SHIPPING— ADMIRALTY  JURISDICTION  OF  STATE  COURTS. 
The  admiralty  and  maritime  jurisdiction  of  the  United  States  in  rem 
is  exclusively  in  the  United  States  courts,  and  there  is  no  concurrent 
jurisdiction  In  rem  in  admiralty  cases  between  the  courts  of  the 
United  States  and  of  the  several  states.  Such  concurrent  Jurisdiction, 
however,  does  exist  in  the  case  of  common-law  remedies  such  as 
debt,  assumpsit,  case,  trespass,  trover  and  the  like,  which  are  not 
proceedings  in  rem  or  against  a  vessel  itself,  for  courts  of  common 
law  do  not  proceed  in  rem:  See  monographic  note  to  Keating  v. 
Spink,  62  Am.  Dec.  242-244;  Case  v.  Woolley,  6  Dana,  17;  82  Am. 
Dec.  54;  Thompson  v.  Morton,  2  Ohio  St  26;  59  Am.  Dec.  ^8.  Where 
admiralty  Jurisdiction  of  the  United  states  courts  attaches,  it  un- 
doubtedly excludes  the  jurisdiction  of  the  state  courts:  Gindele  y« 
Gorrigan,  129  IlL  582;  16  Am.  St  Rep.  292,  and  note 
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INSURANCB— ACCIDENT— INTENTIONAL  INJURY.— If  a 
policy  of  accident  insurance  provides  that  the  insurer  shall  not  be 
liable  for  ''Intentional  injury  inflicted  by  the  insured  or  any  other 
person,"  there  can  be  no  recovery  when  injury  to  the  insured  is 
intentional  as  to  the  person  inflicting  it,  though  accidental  as  to 
the  insured,  in  that  he  does  not  expect  or  anticipate  it 

INSURANCE— ACCIDENT— EVIDENCE.— If  a  policy  of  acci- 
dent insurance  provides  that  the  insurer  shall  not  be  liable  for  in- 
jury  Intentionally  inflicted  by  the  insured  or  any  other  person,  the 
insured  cannot  recover  if  the  evidence  of  intentional  injury  pre- 
ponderates against  the  presumption  of  accident 

INSURANCE— ACCIDENT  —  EVIDENCE  —  INTENTIONAL 
INJURY.— Under  an  accident  insurance  policy  providing  that  the  in- 
surer shall  not  be  liable  for  intentional  injury  inflicted  by  the  insured 
or  any  other  person,  evidence  that  the  insured  was  killed  by  a  pistol 
shot  on  a  dark,  stormy  night  while  at  work  with  a  companion  in  a 
lighted  shed,  that  the  shot  which  killed  him  was  followed  by  two 
others,  each  of  which  inflicted  a  mortal  wound,  and  that  one  of  the 
shots  was  flred  so  near  him  as  to  discolor  his  clothing  with  powder, 
!s  snflicient  to  establish  the  fact  that  he  was  intentionally  murdered 
by  one  who  knew  him,  and  no  recovery  can  be  had  under  the  policy 
in  such  case. 
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H.  W.  Chynoweth,  for  the  appellant 

L.  H.  Mead,  for  the  respondent. 

*»»  PINNEY,  J.    The  contract  npon  which  the  action  is 
founded  is,  that  the  insurance  provided  by  it  "does  not  cover 
accident  or  death  resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  .  .  •  .  intentional  injuries,  inflicted  by  the  insured 
or  any  other  person/*    In  view  of  the  facts  in  evidence  and 
about  which   there  is  really  no   dispute,  the   question  is  ^^^ 
whether  the  legal  presumption  invoked  by  the  plaintiff,  that  the 
injuries  the  deceased  received  were  accidental  or  unintentional, 
is  not  wholly  repelled  or  overborne  by  the  evidence.    The  pre- 
sumption in  question  properly  applies  where  there  is  no  evidence 
to  show  the  circumstances  and  manner  in  which  the  injuries  were 
inflicted.     The  defendant  is  not  liable  if    the   injuries  which 
caused  the  death  of  the  insured  were  intentionally  inflicted  by 
himself  or  any  other  person.    While  this  is  a  defense,  and  the 
burden  of  proof  is  ordinarily  upon  the  defendant,  yet,  if  it  ap- 
pears upon  plaintiff's  evidence,  or  upon  the  entire  case,  that 
such  injuries  were  intentionally  inflicted,  the  legal  presumption 
ifl  overthrown.    The  defense  may  be  established  by  facts  and 
circumstances,  and  the  inferences  properly  to  be  drawn  from 
them,  sufiicient  to  satisfy  the  jury  of  the  truth  of  the  defense 
with  reasonable  certainty.    It  is  beyond  question  or  dispute  that 
the  insured  came  to  his  death  by  external  and  violent  means. 
The  legal  presumption  is,  that  his  death  was  not  caused  by  his 
own  suicidal  act.     The  evidence  clearly  shows  that  the  external 
and  violent  means  of  his  death  proceeded  from  some  person  un- 
known.    The  inquiry  is  as  to  the  question  whether  the  shooting 
that  caused  his  death  was  accidental  or  intentional  and  with  the 
design  of  effecting  his  death;  and  this  question  is  to  be  deter- 
mined from  the  facts  proved,  the  manner  of  his  death,  and  all 
the  attending  circumstances.     If  the  killing  was  accidental  as 
to  the  insured  in  tHat  he  anticipated  or  expected  no  injury,  but 
was  intentional  as  to  his  assassin,  then,  according  to  the  plain 
language  of  the  provision  of  the  policy,  there  can  be  no  recov- 
ery: Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S.  661-667;  Mal- 
lory  V.  Travelers'  Ins.  Co.,  47  N.  Y.52;  7  Am.  Rep.  410.     The 
case  of  Button  v.  American  etc.  Assn.,  92  Wis.  83,  53  Am.  St. 
Eep.  900,  was  upon  a  provision  materially  differing  from  the  one 
in  question,  and  this  case  is,  therefore,  not  in  point.    It  is  nec- 
essary only  that  the  evidence  of  intentional  killing  preponderate 
against  the  presumption  of  ^"^^  accident:  Cronkhite  v.  Trav- 
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dera*  Ins.  Co.,  75  Wis.  119;  1?  Am.  St.  Eep.  184;  Johns  v.  Norfli- 
westem  etc.  Assn.,  90  Wis.  335;  Bachmeyer  y.  Mutual  etc  Assn., 
87  Wis.  337,  338. 

The  plaintifiPs  counsel  relies  upon  Hutchciaft  v.  Travelers' 
Ins.  Co.,  87  Ky.  300,  12  Am.  St.  Eep.  484,  in  which  it  was  held 
that  one  assassinated  comes  to  his  death  by  accidental  means; 
but  in  that  case  there  was  not,  as  there  is  in  this,  a  provision  to 
the  effect  that  the  policy  of  insurance  did  "not  cover  accident 
or  death  resulting  wholly  or  partly,  directly  or  indirectly,  from 
•  •  .  .  intentional  injuries  inflicted  by  the  insured  or  any  other 
person,"  and  it  is  not  in  point.  Nor  is  American  Ace.  Co.  v. 
Carson,  99  Ky.  441,  59  Am.  St.  Bep.  473,  which  did  not  contain 
the  same  or  a  similar  provision.  The  same  is  true  of  Insurance 
Co.  V.  Bennett,  90  Tenn.  256;  25  Am.  St.  Eep.  685. 

The  killing  was  clearly  the  result  of  intelligent  human  agency. 
Was  it  accidental  or  intentional?  The  assured  went,  at  6  o'clock 
in  the  afternoon,  from  his  supper  table,  to  his  employment  as  a 
coal  heaver  in  the  coalshed,  where  he  was  to  spend  the  night  with 
his  companion  in  hoisting  coal.  The  night  was  a  very  dark 
one.  It  thundered  and  lightened  and  rained,  particularly  at  the 
time  he  received  the  fatal  shots.  They  worked  continuously  un- 
til about  11  o'clock,  with  their  backs  toward  the  railway  track 
upon  which  the  coalshed  opened,  with  two  lighted  lamps  near 
them,  and  with  the  upright  hoist  between  them,  operated  by 
cranks,  one  working  on  either  side.  When  they  had  partly 
raised  a  bucket  of  coal,  and,  so  far  as  it  appears,  when  they  were 
utterly  unaware  of  the  presence  of  any  human  being,  they  were 
startled  by  a  pistol  shot,  which  sent  a  bullet  crashing  through 
the  brain  of  the  insured,  and  he  fell  dead  where  he  had  stood; 
and  two  other  shots,  either  of  which  would  have  proved  fatal, 
were  fired  in  rapid  succession  into  vital  parts  of  his  body.  His 
companion,  Dominique,  instantly  fled  and  ran  about  a  block  to 
the  station.  He  had  seen  no  one  about  there  during  the  even- 
ing, and  had  heard  no  one,  and  there  '^^^  is  nothing  to  show  that 
the  assured  had,  or  that  he  uttered  any  word  or  exclamation. 
He  was  presently  found  dead  where  he  fell,  and  the  evidence 
tends  to  show  that  one  of  the  shots  was  fired  with  the  weapon  so 
near  his  body  as  to  discolor  his  clothing  with  the  burning  pow- 
der. The  shots  could  have  proceeded  only  from  the  open  side 
of  the  shed  next  to  the  railway  track,  and  it  was  lighted  with 
two  lamps  as  stated.  The  hour  and  the  night  was  one  in  which 
honest  men  are  not  likely  to  be  abroad  with  firearms.  The  time, 
place,  and  circumstances  were  suited  to  criminal  purposes.    It 
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seems  impossible  for  persons  of  reasonable  intelligence  to  be  de> 
ceived^  in  the  presence  of  these  pregnant  facts  pointing  unmis- 
takably to  only  one  conclusion.  If  it  were  possible  to  conclude 
that  the  first  shot  was  fired  accidentally,  what  are  we  to  think  in 
respect  to  that  question,  when  it  was  instantly  followed  by  two 
other  shots,  evidently  aimed  at  vital  portions  of  the  body  of  the 
insured,  and  which  took  effect,  inflicting  fatal  wounds?  How 
many  shots  are  we  to  believe  were  accidentally  thus  fired  in 
rapid  succession  upon  and  into  vital  parts  of  the  body  of  the  in- 
sured, and  under  circumstances  so  favorable  for  assassination, 
at  a  time  when  firearms  would  be  mainly  in  requisition  or  use  for 
criminal  purposes? 

It  is  contended,  however,  that  there  is  no  evidence  that  the 
assassin,  at  the  time  he  inflicted  the  wounds,  intended  to  inflict 
them  on  the  body  of  the  insured — that  is  to  say,  that  there  is  no 
evidence  to  show  that  he  knew,  at  the  time  he  inflicted  them, 
that  he  was  inflicting  them  upon  the  body  of  Butero,  the  in- 
sured; and  that,  in  the  absence  of  such  proof,  the  killing  must  be 
regarded  as  accidental,  and  covered  by  the  provisions  of  the  pol- 
icy. The  case  of  Utter  v.  Travelers'  Ins.  Co.,  65  Mich.  545,  8 
Am.  St.  Eep.  913,  is  confidently  relied  on.  In  that  case  the  pro- 
vision of  the  policy  was  that  the  insurance  "shoidd  not  be  held 
to  extend  ....  to  any  case  of  death  or  personal  injury,  unless 
the  claimant  under  this  policy  *^*  shall  establish,  by  direct  and 
positive  proof,  that  said  death  or  personal  injury  was  caused  by 
external  violence  and  accidental  means,  and  was  not  the  result 
of  design,  either  on  the  part  of  the  insured  or  of  any  other  per- 
son.'^  In  that  case,  the  testimony  was  conflicting  as  to  the  cir- 
cumstances of  the  killing;  that  of  the  plaintiff  tending  to  show 
that  the  officer  knew  the  insured,  and  demanded  his  surrender  as 
a  deserter,  and  shot  him  in  self-defense,  while  that  of  the  de- 
fendant tended  to  show  that  the  shooting  was  reckless,  and  that 
the  officer  did  not  know  the  deceased,  nor  that  he  had  shot  him, 
until  after  the  killing.  It  was  held  that  the  case  should  have 
been  submitted  to  the  jury,  and  that  the  design  mentioned  in 
the  policy  must  be  considered  as  a  design  to  kill  the  insured,  and, 
if  such  design  did  not  exist  when  he  fired  the  shot,  or  if  he  did 
not  know  that  the  man  he  was  shooting  at  was  the  insured,  then 
the  plaintiff  might  recover  on  the  policy. 

The  present  case  is  clearly  distinguishable.  Here  there  is  evi- 
dence sufficient  to  show  that  the  assassin  intended  to  shoot 
Butero,  the  insured,  and  that  when  shooting  he  knew  that  he 
was  shooting  him^  and  intended  to  kill  him.    It  is  true  that  no 
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witness  has  testified  to  this  efect  In  so  many  words,  but  this  is 
the  just  and  proper  result  of  the  facts  and  circiunBtances  given 
in  evidence  and  in  respect  to  which  there  is  no  conflict  or  dis- 
pnte.    It  cannot  be  expected  that  the  assassin  would  expressly 
declare  his  recognition  of  his  victim,  either  immediately  before 
or  at  the  time  of  firing  repeated  fatal  shots  in  and  upon  his  body. 
All  this  is  ordinarily  to  be  left  to  inference,  from  a  variety  of 
facts  and  circumstances  proved  before  the  jury.    Here  the  assas- 
sin went  to  the  place,  at  the  late  hour  of  11  o'clock  at  night, 
when  a  violent  storm  was  prevailing,  where  Butero  worked  with 
his  companion,  approaching  him  from  behind,  when  there  were 
two  lights  burning  near  him.    He  did  not  direct  his  fire  against 
Dominique,  but  at  once  selected  his  victim,  '^^  and  sent  a  bul- 
let through  his  head  from  which  he  fell  dead,  and  he  followed  it 
by  two  other  shots,  evidently  aimed  with  murderous  intent,  in- 
flicting wounds  either  of  which  would  have  been  fatal,  and  at  a 
time  when  the  evidence  tends  to  show  that  he  stood  near  enough 
to  his  victim  to  quite  touch  him  with  his  extended  hand.    Had 
the  flrst  shot  been  fired  through  accident,  and  not  intentionally, 
it  is  not  reasonable  to  suppose  it  would  have  been  followed  at 
once  by  others.    Is  it  not  a  just  and  reasonable  conclusion  that 
the  assassin  recognized,  and  had  no  doubt  of  the  identity  of,  his 
victim,  and  followed  the  first  shot  by  two  others  to  certainly 
execute  his  deadly  purpose?    There  is  no  evidence,  fact,  or  cir- 
cumstance tending  to  show,  or  even  suggest,  that  the  death  of 
Butero,  the  insured,  was  accidental,  within  the  meaning  of  the 
policy.    The  facts  admit,  we  think,  of  but  one  conclusion.    Bes 
ipsa  loquitur. 

We  think  that  the  evidence  was  sufficient  to  show  with  reason- 
able certainty  that  Butero  was  murdered,  and  that  his  murderer 
knew  his  victim  when  he  fired  the  fatal  shot,  and  that  he  fired 
it  with  intent  to  kill  him.  The  court  erred,  in  our  judgment^ 
in  refusing  to  set  aside  the  verdict  and  grant  a  new  triaL 

By  the  Court  The  judgment  of  the  dieuit  court  is  revexsed, 
and  the  cause  remanded  for  a  new  triaL 


INSURANOB>-AOOIDENT— INTENTIONAL  INJURY  INFLICT- 
ED UPON  INSURED  BY  ANOTHER.— Death  from  the  direct 
violence  of  a  third  party  may  be  an  accident  within  the  meaning  of 
a  policy  insuring  the  life  of  the  deceased:  Lovelace  v.  Travelers' 
Protective  Assn.,  126  Mo.  104;  47  Am.  St.  Rep.  688,  and  note;  Insur- 
ance Co.  V.  Bennett,  90  Tenn.  256;  26  Am.  St.  Rep.  685,  and  note; 
Union  OasoaJty  Go.  v.  Harroll,  08  Tenn.  501;  60  Am.  St  Rep.  873. 
Where  the  policy  in  question  excepted  the  insurer  from  liability 
for  intentional  injuries,  the  word  "intentional"  was  held  to  refer  to 
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acts  of  the  Insured  alone,  and  not  to  coyer  an  injury  Intentionally  in- 
flicted upon  the  insured  by  another:  Button  v.  American  Mut.  Ace 
Assn.,  92  Wis.  83;  53  Am.  St  Rep.  900.  Where  the  exception  in  a 
policy  expressly  covers  injuries  intentionally  inflicted  by  a  third  per- 
son, as  appears  in  the  principal  case,  it  is  diHicult  to  see  how  such 
an  injury  can  be  held  as  not  coming  within  the  exception:  Hutch- 
craft  T.  Travelers'  Ins.  Go.,  87  Ky.  300;  12  Am.  St.  Rep.  484;  note 
to  Paul  T.  Travelers*  Ins.  Co.,  8  Am.  St.  Rep.  766.  The  words  al- 
low no  other  Interpretation  than  that  given  in  the  principal  case: 
Button  V.  American  Mut  Ace.  Assn.,  92  Wis.  83;  53  Am.  St  Rep.  900;, 
though  in  American  Ace.  Go.  v.  Garson,  99  Ky.  441,  59  Am.  St.  Repw 
473,  the  court,  straining  the  rule  that  doubtful  conditions  of  for- 
feiture in  insurance  policies  should  be  resolved  in  the  manner  most 
favorable  to  the  insured,  held  such  an  exception  to  refer  only  to  non- 
fatal injuries  intentionally  inflicted  by  the  insured  or  any  other  per- 
son, and  allowed  a  recovery  where  the  insured  was  fatally  injured 
by  the  intentional  act  of  a  third  person. 


Reinhard  v.  Rbinhard. 

[96  WISCONSIN,  665.] 

DIVORCE— CRUEL  AND  INHUMAN  TREATMENT.— Evi- 
dence that  husband  and  wife  have  lived  in  the  same  house,  and  eaten 
at  the  same  table  food  prepared  by  her,  without  his  spealcing  to  her 
except  in  anger,  for  three  months  at  a  time,  is  sufficient  to  establish 
cruel  and  inhuman  treatment  on  his  part  and  to  Justify  the  court  in 
granting  her  a  divorce. 

DIVORCE-CRUEL  AND  INHUMAN  TREATMENT.— Per- 
sonal  violence,  whether  actual  or  threatened,  or  even  gross  and 
abusive  language,  is  not  absolutely  essential  to  constitute  cruel  and 
iifhuman  treatment  warranting  the  granting  of  a  divorce  to  the  in- 
jured party. 

MARRIAGE  AND  DIVORCE— FINAL  DIVISION  OF  PROP- 
ERTY.—The  conclusion  of  the  court  in  divorce  proceedings  to  make 
a  final  division  of  the  property  of  a  husband  upon  proper  proof 
Is  subject  to  change  and  modification  prior  to  the  entry  of  Judg- 
ment and  is  not  a  final  division  within  the  meaning  of  a  statute 
providing  that  when  the  estate  of  the  husband  is  finally  divided  in 
such  case,  no  other  provision  can  thereafter  be  made  for  the  wife. 

C.  W.  Briggs,  for  the  appellant 
W.  J.  Turner,  for  the  respondent 

»»«  CASSODAY,  C.  J.  This  is  an  action  for  divorce,  on  the 
ground  of  cruel  and  inhuman  treatment,  otherwise  than  by  per- 
sonal violence.  The  answer  consists  of  admissions,  denials,  and 
counter-allegations,  and,  among  other  things,  that  the  plaintiff 
had  fallen  in  love  with  some  other  person. 

At  the  close  of  the  trial,  the  court  found,  as  matters  of  fact, 
in  effect,  that  both  parties  were  residents  of  Milwaukee,  and  had 
been  since  1890;  that  they  were  married  July  28^  1880;  that  there 
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no  issue  of  sach  marriage;  fhat  tlie  allegations  in  plaintilPs 
amended  complaint  as  to  cruel  and   mlinTnan  treatment  were 
proTcn  and  tru^;  that  the  defendant  was  guilty  of  the  cruel  and 
TnTinirnni  treatment  charged  in  the  complaint,  practiced  other- 
wise than  hy  personal  violence;  that  the  property  of  the  defend- 
ant was  so  situated  that  it  was  to  the  b^  interests  of  the  par- 
ties  that  there  shonld  be  a  final  division  of  the  defendants  estate 
between  the  plaintiff  and  the  defendant;  that  the  court  was  not 
then  snfSciently  advised  by  proofs  as  to  the  value  of  the  defend- 
ant's estate  or  the  division  thereof  which   onght  to  be  made. 
Among  the  allegations  of  the  complaint  so  found  to  be  true  ar^ 
those  to  the  effect  that,  for  a  very  long  time  before  the  commence- 
ment of  the  action,  the  defendant  treated  the  plaintiff  in  a  cruel 
and  heartless  manner,  and  with  ntter  indifference  and  neglect; 
that  about  six  year^  before,  in  a  fit  "'^  of  anger,  he  struck  her; 
that  in  June,  1895,  he  raised  his  hand  in  a  threatening  manner, 
£s  if  to  strike  her,  and  said  that,  if  she  had  not  then  cause  for 
divorce,  he  would  give  her  cause,  and  drove  her  out  of  the  house; 
that  he  was  of  a  sullen  and  morose  disposition,  and  for  three 
months  prior  to  May,  1894,  refused  to  speak  or  communicate 
with  her,  but  ignored  her  entirely;  that  the  plaintiff,  having  saved 
a  little  money,  and  believing  that  separation  for  a  short  time 
might  restore  affection,  went  to  Germany,  and  remained  there 
from  May  to  September,  1894;  that  upon  her  return,  he,  for 
about  four  weeks,  treated  her  kindly,  and  then  again  commenced 
to  treat  her  with  indifference  and  to  ignore  her  entirely,  and  re- 
fused to. speak  to  her  or  communicate  with  her,  and  did  not 
speak  to  her  until  May,  1895,  although  the  plaintiff  and  defend- 
ant lived  in  the  same  house  and  ate  at  the  -same  table,  the  plain- 
tiff preparing  the  morning  meal,  the  others  being  taken  at  a 
boaiding  house;  that  such  treatment  was  so  notorious  that  it 
iras  observed  by  others,  and  caused  the  plaintiff  great  sorrow, 
shame,  and  disgrace,  and  at  one  time  so  depressed  her  that  she 
attempted  to  commit  suicide;  that,  by  reason  of  such  treatment, 
plaintiff  had  lost  affection,  regard,  respect,  and  esteem  for  the 
defendant,  and  could  nb  longer  remain  in  the  same  house  with 
him;  that  the  plaintiff's  health  had  been  ruined  by  such  treat- 
meut. 

And,  as  conclusions  of  law,  the  court  found,  in  effect,  that 
the  plaintiff  was  entitled  to  judgment  of  divorce,  and  ordered 
the  same  accordingly,  and  thereupon  referred  the  case  to  a  court 
conmiissioner,  to  take  proofs  of  the  value  of  the  defendant's  es- 
tate and  report  the  same  to  the  courts  with  his  recommendation 
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as  to  the  diyision  proper  to  be  made  between  the  parties^  and 
that,  upon  the  coming  in  of  the  report,  a  further  decree  would  be 
entered  making  division  of  said  property,  as  to  the  court  it  might 
seem  just  and  proper.  Upon  such  report  being  made  and  hear- 
ing had,  the  court  modified  the  same  and  its  findings,  so  as  to 
allow  the  plaintiff  to  have  ^^^  and  recover  from  the  defendant 
alimony,  instead  of  a  division  of  the  estate.  The  report  was 
otherwise  confirmed.  The  court  found  that  fifty  dollars  per 
month  was  a  fair  and  reasonable  sum  for  the  defendant  to  pay 
the  plaintiff  as  permanent  alimony,  to  commence  October  22, 
1896;  and  that  the  defendant  be  required  to  secure  the  payment 
thereof  by  bond,  with  sureties  to  be  approved  by  the  court,  con- 
ditioned for  the  payment  thereof  on  the  first  day  of  each  and 
every  month;  and  that  the  defendant  pay  to  the  attorneys  of  the 
plaintiff  three  hundred  and  fifty  dollars  as  attomey^s  fees,  in  ad- 
dition to  the  attorney's  fees  to  be  taxed  in  the  action,  and  ordered 
jud^rment  accordingly;  and  from  judgment  so  entered  the  defend- 
ant brings  this  appeal. 

The  evidence  as  to  cruel  and  inhuman  treatment  is  not  as  pro- 
nounced and  tangible  as  would  naturally  be  expected  in  such  a 
case,  but,  after  careful  consideration,  we  are  constrained  to  hold 
that  the  findings  of  the  trial  court  in  that  respect  are  sustained 
by  the  evidence.  Marriage  implies  companionship,  and  is  sup- 
posed to  be  based  upon  mutual  regard  and  affection.  For  a  hus- 
band and  wife  to  live  and  sleep  in  the  same  house,  and  eat  at  the 
same  table  food  prepared  by  the  wife,  without  the  husband  speak- 
ing to  the  wife,  except  in  anger,  for  a  period  of  three  months  at 
a  time,  must  have  been,  at  least,  very  disagreeable,  if  not  un- 
bearable. That  such  was  the  fact  does  not  seem  to  be  very  seri- 
ously disputed.  It  certainly  evinced  abnormal  affections,  per- 
sistent wantonness,  and  deliberate  perversity.  The  effect  of 
such  conduct  upon  a  nervous,  sensitive  woman  can  better  be 
imagined  than  described,  and  may  have  seriously  impaired  the 
plaintiff's  health,  as  found  by  the  court.  This  court  has  repeat- 
edly held  that  personal  violence,  whether  actual  or  threatened, 
or  even  gross  and  abusive  language,  is  not  absolutely  essential  to 
constitute  cruel  and  inhuman  treatment:  Freeman  v.  Freeman, 
31  Wis.  235;  Crichton  v.  Crichton,  73  Wis.  59;  Wachhok  v. 
Wachholz,  75  Wis.  377;  ««»  Hacker  v.  Hacker,  90  Wis.  326. 
\  We  cannot  hold  that  the  divorce  was  improperly  granted. 

It  is  true,  as  contended,  that  when  the  husband's  estate,  in 
such  a  case,  is  finally  divided,  no  other  provision  can  thereafter 
be  made  for  the  wife:  Sev.   Stats.,  sees.  2364,  2369.    But  no 
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gncli  final  division  was  over  made  in  the  case  at  bar.  The  mere 
conclusion  to  so  finally  divide  was  subject  to  such  change  and 
modification  as  the  trial  court  might  make^  prior  to  the  time  of 
the  entry  of  the  judgment  thereon.  We  have  concluded,  how- 
ever, to  reduce  the  permanent  alimony  from  fifty  dollars  per 
month  to  twenty-five  dollars  per  month. 

By  the  Court.  That  part  of  the  judgment  of  the  circuit  court 
60  allowing  fifty  dollars  per  month  is  reversed  and  modified  so 
as  only  to  allow  twenty-five  dollars  per  month,  but  the  judgment 
in  all  other  respects  is  affirmed;  the  taxable  costs  of  this  court  to 
be  paid  by  the  defendant. 

MARRIAGE  AND  DIVORCE— DECREE  DIVIDING  HUS- 
BAND'S PROPERTY— WHEN  FINAL.— A  judgment  Is  not  final  un- 
less It  is  complete  and  definite  in  Its  nature,  and  a  valid  and  subsist- 
ing obligation:  Dow  v.  Blake,  148  111.  76;  39  Am.  St  Rep.  156.  and 
note;  monographic  note  to  Williams  v.  Field,  60  Am.  Dec.  427.  A 
judgment  is  final  when  it  allows  a  gross  sum  to  a  wife  in  a  divorce 
suit,  as  a  final  distribution  of  the  husband's  estate  between  the 
parties:  Dow.  v.  Blake,  148  111.  76;  39  Am.  St.  Rep.  156;  but  where, 
in  an  action  for  divorce  the  bonds  of  matrimony  are  ordered  dis- 
solved, but  the  court  reserved  its  decision  on  the  questions  of  the 
division  of  the  common  property,  and  the  custody  of  the  child,  the 
judgment  is  not  final:  See  monographic  note  to  Williams  v.  Field* 
00  Am.  Dec.  43& 

Onielty  as  a  Oround  for  DlTorosJ* 

Cruelty,  within  the  meaning  of  the  divorce  law,  may  be  defined 
to  be  any  conduct  of  one  of  the  married  parties  which  furnishes  rea- 
sonable apprehension  that  the  continuance  of  the  cohabitation  will 
be  attended  with  bodily  harm  to  the  other.  When  actual  violence  has 
been  exercised  by  one  married  person  toward  the  other.  It  is  well  set- 
tled that  such  violence,  to  authorize  a  divorce,  must  be  attended 
with  danger  to  life,  limby  or  health,  or  be  such  as  to  cause  reasonable 
apprehension  of  future  danger.  To  this  eflFect  the  authorities  are  nu- 
merous and  uniform,  as  the  following  citations  will  show:  Morris  v. 
Morris.  14  Cal.  76:  73  Am  Dec.  615,  and  extended  note  619-631;  Poor 
V,  Poor,  8  N.  H.  3U7;  29  Am.  Pec.  664.  and  note  674.  679;  Latham  v. 
Latham,  30  Gratt  307;  Myers  v.  Myers,  83  Va.  806;  Perry  v.  Perry, 
2  Paige,  501;  Carlisle  v.  Carlisle,  99  Iowa,  247;  Mayler  v.  Mayler, 
11  Ala.  620;  Hughes  v.  Hughes,  19  Ala.  307;  King  v.  King,  28  Ala. 
815;  Thomberry  v.  Thorn  berry,  2  J.  J.  Marsh.  322;  Waldron  v.  Wal- 
dron,  85  Cal.  251;  Shaw  v.  Shaw,  17  Conn.  190;  Williams  v.  Williams, 
23  Fla.  324;  Odom  v.  Odom,  36  Ga.  286;  Caruthers  v.  Caruthers,  13 
Iowa.  266;  Cole  v.  Cole.  23  Iowa,  433;  Giibertson  v.  Gilbertson,  78 
Iowa,  755;  Potter  r.  Potter,  75  Iowa,  211;  Bailey  v.  Bailey,  97  Mass. 
UTS;  Close  v.  Close,  24  N.  J.  Eq.  338;  25  N.  J.  Eq.  526;  Kenley  v. 

'*'  REFERENCB  TO  MOh'OGBAFHiC  V0TE8. 

Crtieltv  as  ground  for  divorce:  29  Am.  I>ec.  674-697;  73  Am.  Dec.  619-681;  40  Am. 
Sep.  4(Ml-4b& 
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E(*d1cj,  2  How.  (Miss.)  751;  Ford  y.  Ford,  104  Mass.  IdS;  Hnghes 
y.  Hughes,  44  Ala.  6d8;  Beall  y.  Beall,  80  Ky.  675;  Nogees  y.  Nogees» 
7  Tex.  638;  58  Am.  Dec.  78;  Jones  y.  Jones,  62  N.  H.  463;  Ratts  ▼• 
Batts,  11  111.  App.  366;  Ruckman  y.  Ruckman,  68  How.  Pr.  278. 

A  late  definition  is  that  cruelty,  whether  inflicted  by  personal  yio- 
lence,  or  by  Ill-treatment  operating  primarily  upon  the  mind,  is  lim- 
ited to  suc*h  treatment  and  conduct  as  produce  bodily  harm  or  ill- 
health,  or  furnish  reasonable  apprehension  that  further  cohabitatioii 
would  endanger  the  life  or  physical  health  of  the  complaining  party: 
AValdron  v.  Waldron,  85  Cal.  251. 

Cruel  and  barbarous  treatment  by  one  party  rendering  the  con- 
dition of  the  complaining  party  intolerable  or  his  or  her  life  bur- 
densome is  a  ground  for  divorce,  although  such  treatment  may  not 
have  endangered  life:  Barnsdall  y.  Bamsdall,  171  Pa.  St.  626. 

To  entitle  one  of  the  parties  to  divorce  on  the  ground  of  cmelty, 
the  acts  complained  of  must  be  of  such  a  nature  as  to  Justify  a 
belief  that  the  continuance  of  cohabitation  will  be  dangerous  to  life 
and  health:  Vanduzer  y.  Vanduzer,  70  Iowa,  614.  Gruel  and  inhu- 
man treatment,  authorizing  a  divorce,  or  which  will  permit  the  in- 
jured party  to  say  that  further  cohabitation  will  be  unsafe  or  im- 
proper, must  be  actual  personal  violence,  committed  with  danger 
to  life,  limb,  or  health,  or  there  must  be  a  reasonable  apprehension 
of  personal  violence,  arising  from  menaces  or  threats  creating  a 
reasonable  fear  of  bodily  harm.  Mere  austerity  of  temper,  petu- 
lance of  manners,  rudeness  of  language,  or  even  occasional  sallies 
of  passion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty:  De  Meli  v.  De  Mell,  67  How.  Pr.  20;  Waldron  y.  Wal- 
dron, 85  Gal.  251;  Poor  v.  Poor,  8  N.  H.  807;  29  Am.  Dec  664;  Ken- 
ley  V.  Kenley,  2  How.  (Miss.)  751. 

It  is  generally  held  that  cruelty,  as  a  foundation  for  divorce, 
must  be  unmerited  and  unprovoked:  Poor  v.  Poor,  8  N.  H.  807;  29 
Am.  Dec.  664;  and  In  some  jurisdictions,  although  they  are  In  the 
small  minority,  it  is  maintained  that  there  must  be  acts  of  personal 
and  actual  violence  to  justify  the  granting  of  a  divorce  on  the 
ground  of  cruelty.  Thus  in  Moyler  y.  Moyler,  11  Ala.  620,  it  was 
held  that  to  constitute  legal  cruelty  authorizing  a  divorce,  there  must 
be  actual  violence  committed,  attended  with  danger  to  life,  limb. 
sor  health,  or  there  must  be  a  reasonable  apprehension  of  such  vio- 
lence. To  the  same  elfect  are  Hughes  v.  Hughes,  19  Ala.  807;  Glose 
y.  Glose,  24  N.  J.  £q.  338;  25  N.  J.  Bq.  626;  Ford  v.  Ford,  104  Mass. 
198;  Hughes  v.  Hughes,  44  AU.  698;  Jones  v.  Jones,  66  Pa.  St.  494; 
Fizette  v.  Fizette,  146  111.  328. 

The  cases  which  maintain  this  rule  also  assert  that  vulgar,  ob- 
scene, and  harsh  language,  with  epithets  suited  to  deeply  wound 
the  feelings  and  excite  the  passions,  but  not  accompanied  with  any 
act  or  menace  indicating  violence  to  the  person,  does  not  constitute 
legal  cruelty:  Shaw  v.  Shaw.  17  Gonn.  189;  Glose  v.  Glose,  24  N.  J.  Bq. 
838;  Ruckman  y.  Ruckman,  68  How.  Pr.  278;  Folmar  y.  Folmar, 

60  Ala.  Si. 

What  acts  of  a  spouse  constitute  cmelty  authorizing  a  divorce 
cannot  be  described  with  precision,  and  each  case  must  be  deter- 
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mined  according  to  Its  own  pecnllar  circumstances,  bar  the  ooort  or 
Jury,  always  keeping  in  view  the  intelligence,  apparent  refinement, 
and  delicacy  of  sentiment  of  the  complaining  party:  Fleming  y. 
Fleming,  95  GaL  430;  29  Am.  St  Bep.  124;  WilUams  t.  WiUiams.  23 
Fla.  324;  Jones  t.  Jones,  62  N.  H.  463. 

In  an  action  for  divorce  for  treatment  injuring  health  and  endan- 
gering reason,  the  question  whether  a  husband  or  wife  has  been 
tresited  by  the  other  so  as  to  seriously  injure  health  or  endanger 
reason  is  one  of  pure  fact  It  cannot  be  declared  as  a  matter  of 
law  that  any  particular  "treatment"  may  not  have  that  effect: 
Bobinson  ▼.  Bobinson,  G6  N.  H.  600;  49  Am.  St  Bep.  632.  Cruelty, 
where  it  does  not  affect  life,  limb,  or  health,  is  frequently  a  relatlye 
term,  whose  meaning  must  be  determined  by  the  particular  circum- 
stances of  each  case.  Between  persons  of  education,  refinement 
and  delicacy,  the  slightest  blow  in  anger  might  be  cruelty,  while 
between  persons  of  a  different  character  and  walk  in  life,  it  might 
not  mar  to  any  great  extent  their  conjugal  relations  nor  materially 
interfere  with  their  happiness:  David  v.  David,  27  Ala.  222. 

Instances  of  Cruelty  by  Actual  Tiolenoe.— Where  a  husband  has  been 
guilty,  or  there  is  reasonable  ground  to  apprehend  that  he  will 
be  guilty,  of  any  actual  violence  which  will  endanger  the  safety  or 
health  of  his  wife,  or  where  he  has  Infilcted  upon  her  any  physical 
injury,  accompanied  by  such  persistent  exhibition  of  Ill-feeling  and 
opprobrious  epithets  as  will  endanger  her  health,  or  render  her  life 
one  of  such  extreme  discomfort  and  wretchedness  as  to  incapacitate 
her  to  discharge  the  duties  of  a  wife,  he  is  guilty  of  cruelty  en- 
tiUIng  her  to  a  divorce:  Close  v.  Close,  25  N.  J.  Eq.  526.    But  a 
divorce  will  not  be  granted  for  cruelty,  if  it  appears  that  the  com- 
plaining party  has  willfully  provoked  the  violence  or  misconduct 
complained  of,  unless  such  violence  greatly  exceeds  the  provoca- 
tion: Beed  v.  Beed,  4  Nev.  395;  Knight  v.  Knight  81  Iowa,  451; 
Poor  V.  Poor,  8  N.  H.  307;  29  Am.  Dec.  664;  Skinner  v.  Skinner, 
6  Wis.  449;  Von  Glahn  v.  Yon  Glahn,  46  111.  134;  Johnson  v.  John* 
son,  14  Gal.  460;  Lalande  v.  Jore,  5  La.  Ann.  32;  Hitchins  v.  Hitch- 
ins,  140  111.  326;  Masterman  v.  Masterman,  58  Kan.  748;  Owen 
V.  Owens,  90  Iowa,  365. 

Where  a  wife  applies  to  her  husband  opprobrious  names,  and 
throws  a  fryingpan  at  him  and  a  dishcloth  in  his  face  under  provoca- 
tion, she  is  not  guilty  of  inhuman  treatment:  Peavey  v.  Peavey,  76 
Iowa,  443.  Slight  acts  of  violence  by  a  wife  toward  her  husband 
are  not  cruelty  unless  he  is  able  to  show  that  he  is  unable  to  pro- 
tect himself  by  proper  exercise  of  his  marital  powers:  Auraud 
V.  Auraud,  157  IlL  321;  Hitchins  v.  Hitchins,  140  111.  326.  But  vie- 
lent  and  outrageous  conduct  on  the  part  of  a  wife,  toward  her 
husband,  rendering  the  proper  discharge  of  the  duties  of  married 
life  impossible,  is  cruelty  on  her  part:  Lynch  v.  Lynch,  33  Md.  328. 
Thus,  where  a  wife  breaks  the  glass  doors  of  her  husband's  store, 
strikes  him,  and  interferes  with  his  customers,  breaks  dishes  and 
throw  them  downstairs,  throws  hot  water  on  the  hired  girl,  and 
when  her  stepsons  complain  of  their  dinner,  throws  slop  on  the 
table,  she  is  guilty  of  legal  cruelty:  Hellbron  v.  Heilbron,  158  Pa. 
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St.  297;  38  Am.  St.  Rep.  845.  Violence  committed  during  a  quarrel. 
In  which  a  husband  suffers  as  much  as  his  wife.  Is  not  such  cruelty 
as  win  Justify  a  divorce  against  him:  Soper  v.  Soper,  29  Mich.  305. 
Irritability  of  temper  on  the  part  of  a  husband,  producing  ungov- 
ernable passion,  and  occasionally  ending  In  acts  of  personal  vio- 
lence rendering  cohabitation  unsafe,  Is  a  peril  from  which  his  wife 
Is  entitled  to  protection,  although  she  may  not  be  wholly  blame- 
less. When  the  passions  of  a  husband  are  shown  to  be  so  much 
beyond  his  own  control  that  It  Is  inconsistent  with  the  personal 
safety  of  his  wife  to  continue  In  his  society,  it  Is  Immaterial  from 
what  provocaton  such  violence  may  have  originated:  King  v.  King» 
28  Ala.  315.  While  a  wife  will  not  be  granted  a  divorce  on  the 
alleged  cruel  treatment  and  excessively  vicious  conduct  of  her  hus- 
band when  she  has  been  guilty  of  equally  cruel  treatment  toward 
him,  yet  no  abusive  or  reproachful  words  of  a  wife  justifies  her 
husband  in  assaulting  and  beating  her.  Hence  the  latter  conduct 
is  cruelty,  no  matter  what  the  aggravation:  Hawkins  v.  Hawldns, 
65  Md.  104.  If  the  husband,  on  more  than  one  occasion,  inflicts  vio- 
lence upon  the  person  of  his  wife,  so  that  the  marks  thereof  re- 
main, he  Is  guilty  of  cruelty  authorizing  divorce,  which  is  not  ex- 
cused by  the  fact  that  she  has  a  bad  temper  and  scolds  him:  Eiden- 
muUer  v.  EidenmuUer,  87  Gal.  864.  Although  the  wife  has  been 
peevish,  quarrelsome,  and  needlessly  meddlesome  In  her  husband's 
business  and  other  aflFalrs,  and  has  provoked  much  of  the  abuse 
heaped  upon  her  by  her  husband,  yet  such  conduct  is  no  excuse 
for  the  husband  in  repeatedly  beating  and  abusing  her,  and  his 
conduct  In  such  case  is  cruel  and  inhuman  treatment:  Schlchtl  v. 
Schlchtl,  88  Iowa,  210. 

Threats  by  a  husband  to  chastise  his  wife,  boasts  of  having  done 
80,  bruises  found  upon  her  person  inflicted  by  him,  an  oflFer  by 
her  to  return  and  live  with  him  if  he  would  agree  not  to  whip  her, 
and  a  declination  on  his  part,  are  the  infliction  of  such  Indignities 
to  her  as  to  render  her  condition  intolerable,  her  life  burdensome, 
and  to  entitle  her  to  a  divorce:  Taylor  v.  Taylor,  76  N.  C.  433. 

Actual  personal  violence, though  not  very  great,  nor  such  as.  stand- 
ing alone,  would  warrant  a  divorce,  if  accompanied  by  Inhuman, 
coarse,  and  brutal  treatment  toward  a  wife,  entitle  her  to  a  divorce: 
Thomas  v.  Thomas,  20  N.  J.  Eq.  97.  Violence  and  Ill-treatment 
of  a  child  by  the  father.  Intended  to  cause  the  mother  grief,  and 
i-esulting  In  aggravating  her  Illness,  and  accompanied  with  of- 
fensive and  unreasonable  epithets,  calculated  to  degrade  her, 
are  cause  for  divorce:  Dunlap  y.  Dunlap,  49  La.  Ann.  1696. 
Striking  a  wife  In  the  face^  choking  her,  and  pulling  her  hair 
by  her  husband  support  a  charge  of  cruelty:  Turner  v.  Tur- 
ner, 44  Ala.  437.  Blows  of  any  nature  inflicted  on  a  wife  by  her 
husband  injuring  her  health  or  her  body  are  cruelty:  Armant  v. 
Armant,  4  La.  Ann.  137.  But  mere  blows  do  not  constitute  cruelty 
If  they  do  not  inflict  Injury  or  give  rise  to  apprehension  of  danger 
to  life,  limb,  or  health,  and  cause  but  slight  unhapplness:  Nogees 
y.  Nogees,  7  Tex.  538;  58  Am.  Dec.  78.  If  the  conduct  of  a  husband 
toward  his  wife  is  habitually  cold,  Indllferent,  rude,  harsh,  vulgar. 


June,  1897.]  Rkimhard  v.  Reinhabd  73 

obscene,  and  profane,  and  Bhe  is  seen  shortiy  after  being  with  him, 
in  tears,  with  bruises  on  the  face,  ilps  and  side  of  a  serious  char- 
acter, and  he  admits  that  such  bruises  were  administered  by  him, 
but  claims  that  they  were  given  in  play  and  not  in  anger,  he  is 
guilty  of  legal  cruelty  Justifying  a  divorce:  Goodrich  y.  Goodrich, 
44  Ala.  670.  If  a  husband  beats  and  kicks  his  wife  without  provo- 
cation while  she  is  nursing  her  infant,  and  afterward  threatens  to 
reiieat  the  assault  and  chases  her  out  of  his  house  with  a  switch. 
Threatening  to  split  her  open,  and  keeps  up  such  a  course  of  con- 
duct through  a  series  of  years,  she  Is  entitled  to  a  divorce  on  the 
ground  of  his  cruelty:  Myers  y.  Myers,  83  Ya.  806.  Coarse  and 
abusive  language  and  epithets  often  repeated  by  a  husband  to  his 
wife,  coupled  with  personal  violence  and  bodily  harm  inflicted  by 
him  upon  her,  with  threats  of  taking  her  life,  amount  to  extreme 
cruelty  on  his  part:  Freeman  y.  Freeman,  81  Wis.  235. 

Violence  Committed  During  Intoxication  is  not  excused  by  reason  of 
the  drunkenness,  and  if  continued  constitutes  cruelty.  Thus,  if  a 
husband  was  habitually  Intoxicated,  and  when  drunk  was  quar- 
relsome, turbulent,  and  dangerous;  used  profane  language  toward 
bis  wife,  threatened  to  inflict  personal  violence  upon  her;  endeav- 
ored to  execute  his  threats  by  chasing  her  through  the  house  and 
yard  attempting  to  strike  her  with  a  chair,  and  on  one  occasion 
inflicting  personal  violence  upon  her,  he  is  guilty  of  legal  cruelty 
sufficient  to  entitle  her  to  a  divorce:  Hughes  y.  Hughes,  19  Ala. 
307.  To  the  same  effect:  Allen  v.  Allen,  31  Mo.  479;  Grichton  v. 
Crichton,  73  Wis.  59;  Wachholz  y.  Wachholz,  75  Wis.  377;  Lee  y. 
Lee,  3  Wash.  236. 

Although  a  wife  is  not  of  the  most  refined  character,  and  not 
always  truly  ladylike  in  her  behavior,  and  at  times  when  in  anger 
Is  guilty  of  profanity,  and  has  not  remonstrated  with  her  husband 
as  she  ought  or  rebuked  him  for  using  liquor  to  excess,  yet  this 
Is  no  excuse  for  his  violence  toward  her,  and  abuse  of  her  during 
his  drunken  moods,  which  are  habitual,  such  treatment  by  him  is 
cruelty:  Berryman  v.  Berryman,  59  Mich.  605.  And  if  a  drunken 
husband  curses  his  wife  and  drives  her  from  their  house,  aud 
by  demonstrations  of  violence  causes  her  to  leave  the  bedside 
of  a  dying  child  and  seek  safety  and  protection  several  miles  dis- 
tant, she  is  entitled  to  a  divorce  on  the  ground  of  his  cruelty:  Scog- 
gins  v.  ScoggluR,  85  N.  C.  347.  Where  a  husband's  long-contin- 
ued cruel  treatment  of  his  wife,  caused  by  his  voluntary  and  habit- 
ual intoxication,  is  such  as  to  render  her  existence  miserable,  and 
to  actually  endanger  her  life,  such  treatment  is  extreme  cruelty 
on  his  part:  McVickar  v.  McVickar,  46  N.  J.  Eq.  490;  19  Am.  St. 
Rep.  422.  A  divorce  for  cruel  and  Inhuman  treatment,  and  per- 
sonal indignities  rendering  life  burdensome,  should  be  granted  when 
It  la  shown  that  the  husband  was  frequently  intoxicated  and  was 
quarrelsome  and  violent,  at  one  time  kicking  out  a  door-panel,  and 
at  another,  while  violently  cursing  his  wife,  shooting  off  a  pistol 
several  times,  and  that  he  was  in  the  habit,  without  provocation. 
of  using  vile  and  offensive  language  to  her.  Such  treatment  is 
cruelty  on  his  part:  Ryan  y.  Ryan,  30  Or.  226.    The  law  seems  to 
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deal  less  harshly  with  women,  for  It  has  been  held  that  ontbreaks 
of  passion  and  violence  on  the  part  of  an  intoxicated  wife  do  not 
constitute  such  cruel  treatment  as  will  justify  a  divorce:  Shutt  t. 
Shutt,  71  Md.  193;  17  Am.  St  Bep.  519. 

Sinifle  Act  of  Violence.-— CouvXa  are  generally  loathe  to  consider 
one  act  of  violence  by  one  of  the  married  parties  toward  the  other 
as  constituting  such  cruelty  as  will  Justify  a  decree  for  divorce. 
A  large  number  of  cases  hold  that  one  act  of  force  or  violence  by 
one  spouse,  preceded  or  followed  by  deliberate  Insult  or  abuse,  even 
though  committed  wantonly  and  without  provx>cation,  is  not  suf- 
ficient to  constitute  extreme  cruelty:  Fritz  v.  Fritz,  138  111.  436;  32 
Am.  St.  Rep.  156;  Vignos  v.  Vignos,  15  IlL  186;  De  La  Hay  v.  De 
La  Hay,  21  Ul.  252;  Embree  v.  Embree,  53  111.  394;  Shoredlche  v. 
Shorediche,  115  111.  102;  Hoshall  v.  Hoshall,  51  Md.  72;  34  Am.  Rep. 
298;  Hardle  v.  Hardle.  162  Pa.  St.  227;  Cutler  v.  Cutler.  2  BrewsL 
611;  Youngs  v.  Youngs,  130  111.  230;  17  Am.  St  Rep.  313;  Flnley 
V.  Finley,  9  Dana,  52;  33  Am.  Dec.  528;  Joyner  v.  Joyner,  6  Jones 
Eq.  322;  82  Am.  Dec.  421.  A  mere  act  of  violence  where  there  is  no 
apprehension  of  its  repetition,  and  which  is  the  result  of  rashness 
rather  than  malignity,  does  not  furnish  ground  for  divorce  on  the 
ground  of  cruelty:  Reed  v.  Reed,  4  Nev.  395. 

A  single  act  of  cruelty  or  indignity,  or  of  coarse  and  ungallant 
conduct  on  the  part  of  a  husband,  although  such  act  amounts  to  a 
technical  assault,  does  not  constitute  sufficient  ground  for  a  divorce 
at  the  suit  of  his  wife:  Nye's  Appeal,  126  Pa.  St  341;  12  Am.  St 
Rep.  873.  The  Ulw  does  not  permit  a  divorce  for  any  single  act  of 
violence  or  abuse,  however  vulgar,  rude,  harsh,  or  unchivalrous, 
but  it  requires  proof  of  such  a  course  of  conduct  or  continued  ill- 
treatment  as  renders  the  complainant's  condition  intolerable  and  life 
burdensome:  Richards  v.  Richards,  37  Pa.  St.  225.  Mere  angry  or 
abusive  words,  menaces,  or  indignities  do  not  constitute  cruelty. 
There  must  be  extreme  and  repeated  cruelty,  which  must  consist 
in  physical  violence,  and  a  single  act  of  violence  does  not  of  itself 
constitute  ground  for  divorce.  There  must  be  acts  or  threats  which 
may  raise  a  reasonable  apprehension  of  bodily  harm:  Fizette  v. 
Fizette,  146  111.  328.     • 

It  is  proper,  In  deciding  whether  one  act  of  cruelty  on  the  part  of 
a  husband  toward  his  wife  is  sufficient  to  entitle  her  to  a  divorce,' 
to  take  into  consideration  the  age,  habits,  and  mode  of  life  of  the 
parties:  Lauber  v.  Mast,  15  La.  Ann.  593;  Huilker  v.  Huilker,  64 
Tex.  1. 

Although  a  single  act  of  violence,  standing  alone.  Is  not  sufficient 
ground  for  divorce,  the  question  to  be  determined  is,  whether  the 
act  was  committed  under  such  circumstances  as  to  furnish  reason- 
able apprehension  that  the  continuance  of  the  cohabitation  will 
be  attended  with  further  personal  injury:  Cook  v.  Cook,  11  N.  J. 
Eq.  195.  Under  some  circumstances,  and  when  such  apprehension 
has  ground  for  its  existence,  a  single  whipping  or  beating  of  a  wife 
by  her  husband,  although  she  provokes  the  assault,  is  extreme  cru- 
elty: Albert  v.  Albert,  5  Mont  577;  51  Am.  Rep.  86;  Beyer  v.  Beyer, 
50  Wis.  254;  36  Am.  Rep.  848;  Poor  v.  Poor,  8  N.  H.  307;  29  Am.  Dea 
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€64.  A  hnslMind  who^  after  workiDg  hlB  pregnant  wife  In  the  field, 
and  requiring  her  to  do  as  much  wortc  as  himself,  violently  seizes 
her,  and  cnrsing  her,  drives  her  and  her  baby  away  from  home,  Is 
guilty  of  legal  cruelty  entitling  her  to  a  divorce,  although  no  other 
act  of  violence  is  shown:  Hullker  v.  Huilker,  01  Tez.  1.  While  a  single 
act  of  violence  by  one  spouse  toward  the  other  is  s^dom  ground 
for  divorce  on  the  ground  of  cruelty,  two  such  acts  always  furnish 
ground  for  divorce,  whether  they  are  inflicted  within  a  short  or 
long  period  of  time,  especially  when  they  are  of  such  a  nature 
as  to  give  ground  for  the  inference  thai  they  may  be  repeated  and 
render  life,  limb,  or  health  precarious  and  dangerous:  Campbell  v. 
CampbeU,  27  IlL  App.  309;  Sharp  v.  Sharp,  IG  IlL  App.  S48;  Fam- 
ham  V.  Famham,  73  IlL  407;  Sharp  v.  Sharp,  116  IlL  500.  Two 
assaults  by  a  husband  upon  his  wife,  although  of  not  a  very  ag- 
gravated nature,  followed  by  violent  and  abusive  language  and  in- 
decent epithets,  and  conduct  terrifying  to  her  and  their  children, 
is  cruelty  for  which  she  may  have  a  divorce:  Day  v.  Day,  56  N.  BL 
316;  Famham  v.  Famham,  78  111.  497. 

Cmelfy  Without  Tiolenoe.— The  great  majority  of  the  cases  hold  that 
actual  violence  on  the  part  of  one  spouse  toward  the  other  is  not 
necessary  to  constitute  legal  cruelty.  Any  conduct  on  the  part  of 
one  which  furnishes  reasonable  apprehension  that  the  continuance 
of  the  cohabitation  would  be  attended  with  bodily  harm  to  the 
other  is  cruelty  authorizing  divorce:  Smedley  v.  Smedley,  30  Ala. 
714;  Freeman  v.  Freeman,  31  Wis.  235;  Morris  v.  Morris,  14  GaL 
76;  73  Am.  Dec.  615;  Sylvis  v.  Sylvis,  11  Colo.  319;  Graecen  v.  Grae- 
cen,  2  N.  J.  £q.  459;  Black  v.  Black,  80  N.  J.  Eq.  215.  An  attempt 
to  injure  the  person  of  a  wife  is  not  necessary  to  constitute  inhu- 
man treatment  authorizing  a  divorce.  Acts  which  endanger  her 
life  by  destroying  her  health  and  peace  of  mind  constitute  legal 
cruelty:  Garuthers  v.  Garuthers,  13  Iowa,  266;  Beebe  v.  Beebe,  10 
Iowa,  133;  Cole  v.  Cole,  23  Iowa,  433.  There  may  be  extreme  cruelty 
without  the  slightest  violence.  If  it  appears  probable  that  the  life 
of  one  of  the  parties  will  be  rendered  miserable  by  any  character 
of  misconduct  on  the  part  of  the  other,  although  no  personal  vio- 
lence is  apprehended,  a  divorce  should  be  decreed:  Reed  v.  Reed, 
4  Nev.  39&.  There  may  be  cases  in  which  a  husband,  without 
violence,  actual  or  threatened,  may  make  the  marriage  state  im- 
possible to  be  endured.  There  may  be  angry  words,  coarse  and 
abusive  language,  humiliating  insults,  and  annoyances  in  all  the 
forms  that  malice  can  suggest,  which  may  as  effectually  endanger 
life  or  health  as  personal  violence,  and  which  must  afford  ground 
for  divorce  on  the  plea  of  cruelty;  but  that  which  merely  wounds 
the  feelings,  without  being  accompanied  by  bodily  injury  or  actual 
menace,  is  not  legal  cruelty:  Latham  v.  Latham,  80  Gratt  807; 
Myers  v.  Myers,  83  Ya.  806.  Profane,  obscene,  and  insulting  lan- 
guage habitually  indulged  toward  a  person  of  sensitive  nature  and 
refined  feelings  may  amount  to  legal  cruelty:  Briggs  v.  Briggs^  20 
Mich.  34.  But  this  generally  would  be  more  readily  recognized 
when  used  by  the  husband  to  the  wife,  than  when  by  the  wife  to 
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the  hnsband:  Bennett  y.  Bennett,  24  Mich.  482;  Goodmaii  y.  Qood- 
man,  26  Mich.  417. 

Mental  anguish,  wonnded  feelings,  constantly  aggravated  by  re- 
peated insults  and  neglect,  are  as  bad  as  actual  bruises  of  the  per- 
son, and  that  which  produces  the  one  is  not  more  cruel  than  that 
which  produces  the  other:  Glass  t.  Wynn,  76  Ga,  819.  Cruelty  may 
be  extreme  without  blows,  and  arises  where  the  life  of  the  com- 
plainant has  been  menaced,  and  where  there  has  been  harsh  treat- 
ment and  neglect  tending  to  show  that  cohabitation  will  be  at- 
tended with  danger  to  health:  Harratt  y.  Harratt,  7  N.  H.  196; 
26  Am.  Dec.  730;  Rosenfeld  y.  Rosenfeld,  21  Colo.  16.  Abuse,  with- 
out personal  violence,  which  causes  mental  suflFeilng  and  thus  pro- 
duces ill-health,  rendering  cohabitation  physically  unsafe,  is  legal 
cruelty  and  ground  for  divorce:  Jones  v.  Jones,  62  N.  H.  463;  Marks 
V.  Marks,  62  Minn.  212;  Sylvis  v.  Sylvls,  11  Colo.  319. 

Under  a  statute  authoirizing  divorce  for  treatment  injuring  health 
or  endangering  reason,  any  conduct  by  one  of  the  spouses  aflFect- 
Ing  the  other  physically  or  mentally  Is  cruel  treatment,  without 
regard  to  the  intent  of  such  behavior:  Robinson  v.  Robinson,  66  N. 
H.  600;  49  Am.  St.  Rep.  662.  Indignities  offered  by  a  husband  to 
the  person  of  his  wife,  such  as  to  render  her  condition  Intolerable 
and  life  burdensome,  and  thereby  force  her  to  withdraw  from  his 
house  and  home,  constitute  cruel  and  barbarous  treatment,  though 
they  do  not  endanger  her  life:  Melvin  v.  Meltrin,  130  Pa.  St  6.  The 
indignities  to  the  person  mentioned  in  the  statute  as  the  cause  for 
divorce  need  not  consist  of  personal  violence.  They  may  be  un- 
merited reproach,  rudeness,  contempt,  studied  neglect,  open  Insult, 
and  many  other  things  habitually  and  systematically  pursued  ren- 
dering life  intolerable.  Nor  is  it  necessary  that  the  complaining 
party  be  entirely  blameless:  Haley  v.  Haley,  44  Ark.  429. 

The  following  rule  accurately  states  the  law  as  it  exists  at  the 
present  time:  '*At  the  common  law,  to  authorize  a  court  to  proceed 
to  a  separation  on  the  grounds  of  cruelty,  there  must  have  been 
either  actual  violence  committed,  which  endangered  life,  limb,  or 
health,  or  there  must  have  been  a  reasonable  apprehension  of  such 
violence.  The  element  of  mental  suffering,  distress,  or  Injury,  un- 
accompanied by  violence  or  an  apprehension  of  violence,  was  en- 
tirely excluded.  The  doctrine  is  now  established  that,  without  phy- 
sical violence,  acts  or  conduct  which,  operating  upon  the  mind,  and 
through  the  mind  upon  the  physical  system,  produce  bodily  hurt, 
may  constitute  cause  for  divorce."  Such  conduct  operating  through 
the  mental  faculties  must  produce  injury  to  the  physical  system  or 
bodily  hurt  in  fact,  or  at  least  give  rise  to  a  reas(Hiable  apprehen- 
sion of  such  result  It  must  operate  upon  the  husband  or  wife 
while  living  in  the  marriage  relation  in  the  proper  discharge  of 
the  duties  of  that  relation  and  without  fault  on  the. part  of  the 
party  complaining.  Such  conduct  must  render  cohabitation  intol- 
erable, and  destroy  the  concord,  harmony,  and  affections  of  the 
parties  for  each  other,  and  render  unsafe  the  actual  existence  of 
the  marital  relations:  Beach  v.  Beach,  4  Oklahoma, 359.  A  systematic 
and  long-continued  course  of  ill-treatment .  without  violence,  may 


June,  1897.]  Beinhard  v.  Reinhard.  77 

constltnte  cruelty.  Thus,  Ill-treatment  by  a  husband,  long-contin« 
ued,  and  consisting  of  continual  scolding  and  fault-flnding,  the  use 
of  unkind  language*  and  of  many  other  little  acts,  If  studied  and 
malicious,  and  the  wife  is  sensitive,  may  be  cruel  and  inhuman 
treatment,  if  it  has  a  serious  effect  upon  her  health,  or  causes  her 
great  mental  suffering,  but  to  be  ground  for  divorce  the  effect  on 
her  must  be  of  a  serious  character:  Marks  v.  Marks,  56  Minn.  464; 
45  Am.  St.  Rep.  466;  Marks  v.  Marks,  62  Minn.  212;  Jelineau  v. 
Jelineau,  2  Desaus.  45;  Kinsey  v.  Kinsey,  90  Ya.  16;  Sheffield  v. 
Sheffield,  3  Tex.  79;  Thomas  v.  Thomas,  2  Gold.  123.  Persist- 
ently harsh,  cruel,  abusive,  and  inhuman  treatment  is  legal 
cruelty  for  which  a  divorce  may  be  granted,  especially  when  such 
conduct  is  occasionally  characterized  by  acts  of  personal  violence: 
Johns  y.  Johns,  57  Miss.  530;  Payne  y.  Payne,  4  Humph.  499;  Sack- 
rider  y.  Sackrider,  60  Iowa,  397;  Douglass  y.  Douglass,  81  Iowa,  258; 
Kinsey  v.  Kinsey,  90  Ya.  16.  Any  continued  ill-treatment  by  a 
husband,  calculated  to  affect  the  mind  of  his  wife,  so  as  to  en- 
danger her  health,  or  which  involves  by  natural  consequences  a 
permanently  injurious  and  prejudicial  effect  on  her  health,  perilous 
to  life,  is  sufficient  to  constitute  cruel  and  inhuman  treatment: 
Aitchison  y.  Aitchison,  99  Iowa,  93.  A  husband  who,  since  the 
commencement  of  his  married  life,  has  continually  been  in  the  habit 
of  grossly  abusing  his  wife  during  her  pregnancy,  and  of  applying 
to  her  and  to  members  of  her  family  and  relatives  vile,  profane, 
and  obscene  language,  is  guilty  of  cruel  and  inhuman  treatment: 
Wolffe  v.  Wolffe,  102  Oal.  433-436.  The  studied  and  continued  ap- 
plication of  offensive  and  unendurable  epithets  by  a  husband  to  his 
wife,  which  are  calculated  to  degrade  her,  and  are  used  in  the 
presence  of  the  members  of  her  family,  is  cause  for  divorce:  Dunlap 
V.  Dunlap,  49  La.  Ann.  169G.  A  neglectful,  ill-tempered,  and  drunken 
husband,  who  subjects  his  wife  to  a  course  of  most  abusive  treat- 
ment, and  repeatedly  threatens  to  kiU  her,  and  manifests  a  pur- 
pose to  execute  his  threats,  is  guilty  of  cruelty  and  indignities  to 
the  wife  entitling  her  to  divorce:  Mason  y.  Mason,  131  Pa.  St  161. 
It  Is  extreme  cruelty  for  a  husband  to  wantonly  neglect  his  wife 
in  her  critical  Illness  and  to  address  her  at  such  times  in  harah 
and  brutal  language:  Hoyt  v.  Hoyt,  56  Mich.  50.  If  a  wife,  against 
her  husband's  objection,  goes  to  her  parents'  home  to  be  confined,i 
and  her  husband,  who  at  first  refuses,  but  finally  goes  to  see  her 
subsequent  to  her  confinement,  informs  her  that  If  she  does  not  re- 
turn before  the  next  week  he  will  "advertise"  her  desertion,  charges 
her  with  incest  with  her  father,  and  claims  that  her  child  is  by  her 
father,  and  upon  her  failure  to  so  return,  does  ''advertise"  her  as 
deserting  him.  Is  guilty  of  extreme  cruelty  warranting  a  divorce: 
Palmer  y.  Palmer,  45  Mich,  150;  40  Am.  Rep.  461.  It  is  extreme 
cruelty  to  expel  a  wife  and  young  stepdaughter  and  make  their 
separation  a  condition  of  taking  back  the  wife:  Friend  y.  Friend, 
53  Mich.  543;  51  Am.  Bep.  IGl.  When  a  husband,  though  able, 
neglects  to  care  for  and  support  his  wife,  bestows  opprobrious  ep- 
ithets upon  her,  subjects  her  to  personal  indignities,  and  allows  his 
sons  to  ill-treat  her  in  his  presence  without  rebuke,  he  is  guilty 
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of  cmelty,  although  she  is  not  wholly  blameless:  Hacker  y.  Hackee, 
90  Wis.  325.  Where  a  husband,  during  ten  months  of  the  first  year 
of  his  married  life,  is  in  the  habit  of  cursing  his  wife,  using  yile 
and  indecent  names  toward  her  in  the  presence  of  her  children, 
flogging  one  of  them,  frequently  threatening  to  driye  them  away, 
and  finally  driylng  his  wife  from  the  house,  telling  her  that  he 
could  liye  with  her  no  longer,  he  is  guilty  of  cruel  treatment  war- 
ranting her  in  obtaining  a  dlyorce:  Whitacre  y.  Whitacre,  04  Mich. 
282. 

A  husband  who  forces  his  wife  to  do  more  work  than  she  is  ca- 
pable of  performing  in  her  state  of  delicate  health,  thus  compelling 
her  to  leave  him,  is  guilty  of  extreme  cruelty:  De  Zwaan  y.  De 
Zwaan,  91  Mich.  279. 

The  practice  of  Christian  Science  as  a  doctor,  by  a  wife,  who 
belieyes  It  to  be  her  duty,  is  cruelty  as  against  a  husband  who  is 
abnormally  sensitive:  Robinson  v.  Robinson,  68  N.  H.  000;  49  Am. 
St  Rep.  632. 

A  husband  who,  disregarding  his  wife's  protests,  continues  to 
keep  at  the  family  domicile  other  persons  for  whose  support  he 
is  not  liable,  and  who  habitually  treat  her  with  disrespect,  apply 
coarse  and  degrading  epithets  to  her,  and  so  conduct  themselves  to- 
ward her  as  to  Justify  a  reasonable  apprehension  of  danger  to  her 
person  from  their  violence,  while  she  is  entirely  blameless,  must  be 
held  to  have  adopted  such  conduct  of  the  third  parties  mentioned 
as  his  own,  which  renders  him  guilty  of  cruel  and  inhuman  treat- 
ment. Justifying  a  divorce  for  the  wife:  Hall  v.  Hall,  9  Or.  452. 

Divorce  on  the  ground  of  extreme  cruelty  will  be  denied  where 
there  is  no  actual  bodily  violence,  unless  the  treatment,  abuse, 
neglect,  or  bad  conduct  is  such  as  impairs  the  health,  or  renders 
cohabitation  intolerable  or  unsafe,  or  unless  there  are  threats  of 
ill'treatment  of  such  fiagrant  kind  as  to  cause  reasonable  and  abid- 
ing apprehension  of  bodily  violence,  so  as  to  render  it  Impracti- 
cable to  discharge  marital  duties.  Habitual  indulgence  of  a  violent 
and  ungovernable  temper  is  not  ground  for  divorce,  unless  such 
indulgence  has  the  effect  of  rendering  the  life  of  the  complainant 
oppressive  and  an  intolerable  burden,  and  makes  it  impracticable 
to  discharge  marital  duties.  Occasional  outbursts  of  passion,  petu- 
lance, readiness  to  anger,  frequent  and  unreasonable  complaints 
made  in  a  loud  voiced,  boisterous  manner,  and  well  calculated  to 
render  the  relations  'between  the  parties  unpleasant  and  disagree- 
able and  unhappy,  do  not  furnish  grounds  for  divorce,  unless  they 
really  affect  the  health  of  the  complaining  party:  Palmer  v.  Palmer, 
26  Fla.  215.  It  has  often  been  held  that  mere  rudeness  of  manners 
or  language,  petulance,  austerity  of  temper,  occasional  sallies  of 
passion,  or  any  conduct  which  simply  wounds  the  sensibilities  or 
feelings,  and  causes  grief  and  domestic  unhappiness,  if  not  accom- 
panied by  persona^  violence  or  threats  thereof,  do  not  const! tu to 
legal  cruelty  warranting  divorce:  Gleason  v.  Gleason,  16  Neb. 
15;  Maben  v.  Maben,  72  Iowa,  658;  Wood  v.  Wood,  80  Ala. 
254;  Poor  v.  Poor,  8  N.  H.  307;  29  Am.  Dec.  664;  Turbitt  v.  Tur- 
bitt,  21  111.  438;  Miude  v.  Minde,  65  Mich.  633;  Whaley  v.  Wha- 
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kTi  68  Iowa,  G47;    Bnnis   t.   Bhmis,   92   Iowa,   107;  Waldron   t. 
Waldron,  8C^  GaL   251-257.     A  continual  snccesslon  of  petty  an- 
Doyances,  complaints,    fanlt-fLnding,   and    disparagement    of    his 
eonunon  sense,  taste,  and   Judgment   do   not   constitute   extreme 
cruelty  to  a  husband  authorizing  him  to  obtain  a  divorce:  Johnson 
T.  Johnson,  49  Mich.  639.    And  this  is  true  although  the  conduct  of 
the  wife  Injuriously  affects  the  husband's  health,  where  such  con- 
duct is  not  Intended  to  inflict  harm:  Freeborn  y.  Freeborn,  168 
Mass.  50.    Unkind  treatment,  threats  of  personal  violence,  abusive 
bngnage  and  opprobrious  epithets,  without  personal  violence,  or 
faijury  to  the   health  of  the  complainant,  do  not  constitute  such 
cmelty  as  authorizes  a  divorce:  Vignos  v.  Vignos,  15  111.  186;  Shell 
V.  Shell,  2  Sneed,  716;  Hill  v.  Hill,  2  Blasa.  150.    Abusive  language 
by  a  husband,  accompai^ed  by  his  act  of  placing  his  hand  on  his 
wife^B  shoulder  and  requesting  her  to  leave  the  room,  is  not  legal 
cmdty:  Donald  t.  Donald,  21  Fla.  571.    And  the  fact  that  a  hus- 
liand  has  been  imprudent,  unreasonable,  or  Jealous,  without  any 
malignant  desire  to  annoy  or  harass  his  wife^  is  not  necessarily 
cruelty:  Boon  t.  Boon,  12  Or.  437. 

BtcesMve  Intercawrse,  or  Refusal  of  Intercourse,— Groaa  abuse  of 
marital  rights  in  requiring  the  complaining  sposse  to  submit  to 
excessive  sexual  intercourse,  resulting  in  injury  or  suffering,  or 
when  It  may  give  rise  to  a  reasonable  apprehension  that  such  a 
result  will  follow,  may  constitute  legal  cruelty  and  Justify  the  com- 
plaining party  in  obtaining  a  divorce:  Moores  v.  Moores,  16  N.  J. 
Gq.  275,  279;  Melvin  v.  Melvin,  58  N.  H.  569;  42  Am.  Rep.  605; 
Grant  v.  Grant,  53  Minn.  181.  Excessive  sexual  intercourse  de- 
manded and  persisted  In  by  a  husband  in  a  rash,  rough,  and  unrea- 
sonable manner,  when  he  knows  that  the  condition  of  his  wife  is 
such  that  it  will  Inflict  suffering  and  injury  upon  her,  and  that 
she  cannot  properly  and  safely  accede  to  his  wishes,  renders  him 
guilty  of  such  intolerable  cruelty  as  entitles  her  to  a  divorce:  May- 
hew  V.  Mayhew,  61  Conn.  233;  29  Am.  St  Rep.  195.  And  this  is 
especially  true  if  from  any  reason  she  is  in  ill-health  or  in  a  del- 
•  icate  condition  mentally  or  physically:  English  r.  English,  27  N.  J. 

Bq.  579;  Walsh  v.  Walsh,  61  Mich,  554.  It  has  been  held,  however, 
that  the  compulsory  participation  by  a  wife  in  excessive  sexual 
faitercourse  does  not  amount  to  cruelty,  unless  the  persistence  of  the 
husband  is  against  her  will,  he  knowing  that  her  bodily  health  will 
suffer  therefrom:  Yonngs  v.  Youngs,  33  111.  App.  223;  affirmed  on 
other  grounds,  130  111.  230;  17  Am.  St.  Rep.  313.  The  mere  refusal  of 
a  husband  to  have  sexual  intercourse  with  his  wife  is  not  cruel  or 
Inhuman  treatment,  provided  that  no  mental  or  bodily  injury  and  no 
impairment  of  her  health  results  from  such  refusal:  Scboessow  v. 
Schoessow,  83  Wis.  553.  And  the  utter  denial  of  a  wife  to  have 
sexual  intercourse  with  her  husband  is  not  cruel  or  abuslTe  treat- 
ment entitling  the  husband  to  a  divorce:  Gowles  v.  Cowles,  112 
Mass.  296.  Where  a  husband  conveys  to  his  wife  his  homestead 
and  homestead  furniture,  constituting  the  bulk  of  his  property,  after 
which  she  refuses  to  cohabit  with  him,  though  allowing  him  to 
keep  a  room  In  the  house,  but  finally  driving  him  therefrom,  she  is 
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guilty  of  extreme  cruelty  which  entitles  him  to  a  divorce:  Menzer 
T.  Menzer,  83  Mich.  319;  21  Am.  St  Rep.  006. 

Charges  of  Adultery  or  Unchastity.—lhe  rule  is  well  settled  that 
If  either  a  husband  or  a  wife  falsely  accuses  the  other  of  adultery, 
such  accusation  is  cruel  and  inhuman  treatment  within  the  meaning 
of  the  divorce  laws:  Smith  v.  Smith,  8  Or.  100.  Under  the  rule 
that  to  obtain  a  divorce  on  the  ground  of  inhuman  treatment  there 
need  be  no  act  of  violence,  such  charges  of  infidelity,  made  mali- 
ciously and  without  probable  cause,  are  sufficient  to  sustain  the 
action,  the  only  requirement  being  that  such  charges  must  be  made 
falsely  and  maliciously:  Kennedy  v.  Kennedy,  60  How.  Pr.  151. 
Thus  it  has  been  maintained  in  numerous  cases  that  one  or  many 
malicious  and  groundless  charges  of  adultery,  made  by  a  husband 
against  his  wife,  may  constitute  cruel  and  inhuman  treatment 
within  the  meaning  of  the  divorce  law:  Wagner  v.  Wagner,  36  Minn. 
239;  Powelson  v.  Powelson,  22  Cal.  358;  Carpenter  v.  Carpenter, 
30  Kan.  712;  46  Am.  Rep.  108;  Palmer  v.  Palmer,  45  Mich.  150; 
40  Am.  Rep.  461;  Lee  v.  Lee,  3  Wash.  236;  Coble  v.  Coble,  2  Jones 
Eq.  392;  Pinkard  v.  Pinkard,  14  Tex.  356;  65  Am.  Dec.  129;  Graft 
V.  Graft,  76  Ind.  136;  McMahan  v.  McMahan,  9  Or.  525;  Williams  v. 
Williams,  67  Tex.  198;  Jones  v.  Jones,  60  Tex.  451;  Eggerth  v.  Eg- 
gerth,  15  Or.  626;  Herberger  v.  Herberger,  16  Or.  327;  Bahn  v. 
Bahn,  62  Tex.  518;  50  Am.  Rep.  539;  Kennedy  v.  Kennedy,  73  N. 
Y.  369;  Clinton  v.  Clinton,  60  Mo.  App.  296;  Holyoke  v.  Holyoke, 
78  Me.  404;  Wheeler  r.  Wheeler,  53  Iowa,  511;  36  Am.  Rep.  240; 
Lyle  V.  Lyle,  86  Tenn.  372;  Cooper  v.  Cooper,  78  Mich.  316;  Mason 
V.  Mason  131  Pa.  St.  161;  Doolittle  v.  Doolittle,  78  Iowa,  691.  Ex- 
treme and  protracted  suffering  may  be  produced  primarily  operating 
upon  the  mind  alone  by  false  charges  of  adultery  maliciously  made 
by  a  husband  against  his  wife,  and  the  injury  to  health  thus 
caused,  rendering  the  continuance  of  the  marriage  relation  burden- 
some and  intolerable,  constitutes  extreme  cruelty:  Ward  v.  Ward, 
103  111.  477;  Powelson  v.  Powelson,  22  Cal.  358.  It  is  not  necessary 
that  such  false  charges  should  be  uttered  in  public  to  constitute 
them  cruelty.  It  is  sufficient  if  they  are  addressed  to  the  other 
spouse  in  the  presence  of  a  third  person,  or  spoken  to  other  persons 
in  the  absence  of  the  party  affected  thereby:  Cass  v.  Cass,  34 
La.  Ann.  611;  Jones  v.  Jones,  60  Tex.  451;  Crow  v.  Crow,  29  Or. 
392;  Graft  v.  Graft,  76  Ind.  136. 

It  is  cruelty  for  a  husband  to  falsely  accuse  his  wife  of  being 
infected  with  a  venereal  disease:  McMahan  v.  McMahan,  9  Or.  525; 
or  to  persist  in  charging  her  with  incest  without  cause  and  contin- 
ually keeping  a  watch  upon  her:  Smith  v.  Smith.  40  N.  J.  Eq.  666. 
And  it  is  extreme  cruelty  to  a  wife  for  her  husband  to  persistently 
and  openly  consort  with,  and  express  his  preference  for,  loose  and 
lewd  females:  McClung  v.  McClung,  40  Mich.  493;  Holmes  v.Holme8» 
50  La.  Ann.  000;  Penningroth  v.  Penningroth,  72  Mo.  App.  329. 

It  is  extreme  cruelty  warranting  a  divorce  for  a  wife  publicly 
and  falsely  to  accuse  her  husband  of  adultery:  Kelly  v.  Kelly,  18 
Nev.  49;  51  Am.  Rep.  733.  But  for  the  mere  charge  of  adultery 
made  by  a  wife  against  her  husband,  though  repeated  and  ground- 
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lees,  to  constltate  extreme  or  legal  cruelty  It  must  be  clearly  shown 
that  the  making  of  such  charge  has  cansed,  or  may  produce,  mental 
flufferlns  or  anguish  beyond  the  (urdinary  effect  likely  to  be  pro- 
duced, and  resulting  in  Injury  to  his  health.  Otherwise  the  divorce 
must  be  denied:  McAlister  t.  McAllster,  71  Tex.  695.  The  same 
court  which  maintains  this  rule  has,  however,  repeatedly  held  that 
a  single  deliberate  act  of  the  husband  in  falsely  and  publicly  charg- 
ing his  wife  with  being  a  prostitute  or  with  adultery  or  unchaatity 
may  be  cause  for  granting  her  a  divorce:  Jones  v.  Jones,  60  Tex. 
467;  Bahn  t.  Bahn,  62  Tex.  518;  50  Am.  Bep.  539.  It  Is  extreme 
cruelty  Justifying  divorce  for  a  wife  to  send  anonymous  letters 
to  her  husband's  clerk  and  to  the  newspapers,  falsely  charging 
her  husband  with  criminal  Intimacy  with  such  clerk's  wife:  Car- 
penter Y.  Carpenter,  80  Kan.  712;  46  Am.  Rep.  108.  The  same 
result  follows  when  a  wife  causelessly  humiliates  her  husband, 
and  endangers  his  means  of  subsistence  by  habitually,  persistently, 
and  publicly  accusing  him  of  infamous  conduct  in  violation  of  his 
marriage  obligations,  and  by  applying  vile  and  opprobrious  epithets 
to  him  and  dogging  him  and  setting  others  to  spy  out  his  move- 
ments, until,  by  inordinate  and  indecent  exhibitions  of  Jealousy  and 
Mie  criminal  indulgence  of  unworthy  and  unfounded  suspicions,  she 
has  practically  destroyed  the  decencies  and  purposes  of  the  mar- 
riage relation:  Whitmore  v.  Whitmore,  49  Mich.  417. 

Privity  of  a  wife  with  a  conspiracy  to  induce  her  husband  to 
commit  adultery  or  to  place  himself  in  equivocal  relations  with  a 
woman  not  his  wife,  so  as  to  bring  an  action  for  divorce  upon  the 
evidence  so  obtained,  constitutes  cruelty  sufficient  to  sustain  his 
action  for  divorce:  Uhlmann  v.  Uhlmann,  17  Abb.  N.  C  236. 

To  support  a  charge  of  extreme  cruelty  in  an  action  for  divorce 
when  words  alone  are  relied  upon  as  constituting  such  cruelty,  it 
must  appear  that  the  words  were  uttered  without  Justifiable  cause 
and  for  the  purpose  of  inflicting  pain.  When  they  are  uttered 
merely  as  a  complaint  against  apparent  misconduct,  as  the  result 
of  natural  feelings  excited  by  misconduct,  they  are  Insutficient  to 
coastitute  legal  cruelty:  Masterman  v.  Masterman,  58  Kan.  748. 
While  the  use  of  language  by  a  husband  Imputing  unchastity  to 
his  wife  may,  under  certain  circumstances,  amount  to  legal  cruelty 
for  which  a  divorce  may  be  granted,  yet  when  such  language  is 
used  under  circumstances  which  clearly  Justify  the  truth  of  the 
charge,  and  are  brought  about  by  the  apparent  conduct  of  a  guilty 
wife,  it  is  not  cruelty  Justifying  divorce:  Coulthard  v.  Coulthard, 
91  Iowa,  742.  Thus  if,  in  an  action  by  a  wife  for  divorce  against 
her  husband  on  the  ground  of  his  cruelty  In  publicly  accusing 
her  of  unchastity  and  infidelity,  it  appears  that  his  conduct  and 
charges  were  stimulated  by  Jealousy  and  by  her  apparent  miscon- 
duct with  other  men,  such  charges  will  not  amount  to  cruelty,  es- 
pecially when  it  Is  not  shown  that  her  life  or  health  has  been  en- 
dangered or  Impaired  by  such  conduct  on  his  part:  Evans  v.  Evans. 
82  Iowa,  462;  Blurock  v.  Blurock,  4  Wash.  495;  McKee  T.  McKee^ 
77  Iowa,  404;  Gllbertson  v.  Gilbertson,  78  Iowa,  76Qi. 
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When  tlie  crnelty  complained  of  consists  of  accusations  of  Infl- 
delity  or  otber  ylolations  of  marital  relations  made  by  a  wife  i^^nst 
her  husband,  thon^rh  they  may  not  hare  been  tme,  yet  if  they 
were  not  made  maliciously  or  through  hatred  or  spite,  but  in 
good  faith,  with  reasonable  cause  for  believing  them  true,  and 
for  the  purpose  of  inducing  her  husband  to  abandon  his  sup- 
posed course  of  wrongdoing  and  to  return  to  a  proper  observation 
of  his  marital  relations,  they  do  not  constitute  cruelty  Justi- 
fying divorce:  Beach  v.  Beach,  4  Oklahoma,  859;  Ashton  v^ 
Ashton,  48  La.  Ann.  1194;  Penningroth  v.  Pennlngroth,  72  Mo. 
App.  829.  It  is  decided  in  Beach  v.  Beach,  4  Oklahoma,  859,  that 
charges  of  adultery,  or  unchastlty  to  constitute  legal  cruelty,  must 
operate  upon  the  husband  or  wife  while  living  as  husband  and 
wife  and  prior  to  their  separation,  and  we  think  this  is  the  better 
rule,  although  it  is  denied  in  Smith  v.  Smith,  8  Or.  100. 

The  Communication  of  Venereal  Disease  by  a  husband  to  his  wife 
or  by  a  wife  to  her  husband  is  extreme  cruelty  warranting  a 
divorce  for  the  injured  and  innocent  party,  provided  such  disease 
is  knowingly  and  willfully  communicated:  Anonymous,  17  Abb.  N* 
O.  231;  Canfield  v.  Canfield,  84  Mich.  519;  Cook  v.  Cook,  SSTN.  J.  Eq. 
475;  Morehouse  v.  Morehouse,  70  Conn.  420.  Thus,  where  a  husband* 
who  has  had  the  same  venereal  disease  twice  before  marriage,  and 
soon  after  marriage  consorts  with  a  lewd  woman  while  his  physical 
condition  is  such  as  to  render  it  extremely  probable  that  he  was 
thus  again  affected,  and  upon  having  intercourse  with  his  wife 
he  communicates  such  venereal  disease  to  her,  he  is  guilty  of 
extreme  cruelty:  Cook  v.  Cook,  32  N.  J.  Eq.  475.  And  if  a  husband,, 
who  is  aware  that  he  has  an  Infectious  venereal  disease,  solicits  and 
has  sexual  intercourse  with  his  wife,  who  is  ignorant  of  his  condl* 
tion,  and  who  thereby  contracts  the  disease  and  suffers  from  it  for 
months,  until  he,  still  having  such  disease,  solicits  such  intercourse 
and  is  refused,  and  then  attempts  to  have  intercourse  by  force,  where- 
upon she  becomes  seriously  and  dangerously  ill,  he  is  guilty  of 
intolerable  cruelty  warranting  a  divorce:  Morehouse  t.  Morehouse, 
70  Conn.  420. 

Violence  by  Insane  Spouse  not  Cruelty.— Cruel,  violent,  or  Inhuman 
treatment  of  a  wife  by  her  husband  or  of  a  husband  by  his  wife 
while  insane,  and  as  a  result  of  such  insanity,  does  not  entitle  the 
party  thereby  made  to  suffer  to  a  divorce  on  the  ground  of  cruelty: 
Tiffany  v.  Tiffany,  84  Iowa,  122;  Wertz  v.  Wertz,  43  Iowa,  534; 
Youngs  V.  Youngs,  130  111.  230;  17  Am.  St  Bep.  813;  Cohn  v.  Cohn, 

85  Gal.  108. 

Miscellaneous. —Advlierj  by  one  of  the  parties  to  a  marriage,  while 
It  may  constitute  extreme  cruelty  in  a  popular  sense,  does  not  in 
a  legal  sense  constitute  such  cruelty:  Haskell  v.  Haskell,  54  OaL 
262;  Cline  v.  CUne,  10  Or.  474;  Miller  v.  Miller,  78  N.  a  102.  The 
fact  that  a  wife  has  seen  her  husband  have  carnal  knowledge  of 
a  cow  is  such  cruel  and  inhuman  treatment  on  his  part,  endanger- 
ing her  life  and  health,  as  to  Justify  the  wife  in  obtaining  a  di- 
vorce on  the  ground  of  cruelty:  Prather  r*  Prather,  99  Iowa,  393. 

The  habitual  use  of  opiates,  rendering  the  user  callous,  reckless, 

i 
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imtrnthful,  and  stupid,  caosin?  physical  prostration,  and  destroy- 
ing i|}l  the  objects  of  the  marital  relation,  while  causing  the  other 
spouse's  condition  to  be  Intolerable,  is  such  an  indignity  as  to  con- 
stitute cruelty  and  Justify  divorce  on  that  ground:  Dawson  t.  Daw- 
son, 23  Mo.  App.  169. 


Guetzkow  Bbothebs  Company  v.  Bbeesb. 

[96  WI8COK8IN,  691«] 

DURESS  OF  GOODS.— A  lessee  who,  In  compliance  with  the 
terms  of  his  lease,  has  taken  out  Insurance  policies,  covering  the  les- 
sor's interests  in  the  property,  as  well  as  his  own,  and  who  is  In  a 
position  where  he  must  obtain  Insurance  money  at  once  to  enable 
him  to  go  on  with  his  business  and  fulfill  outstanding  contracts  or 
suffer  great  loss,  and  who  pays  to  the  lessor  under  protest  a  sum 
which  he  does  not  owe.  to  induce  such  lessor  to  join  In  executing 
proofs  of  loss  and  in  Indorsing  drafts  without  which  the  lessee  can- 
not obtain  his  insurance  money,  the  policy  being  payable  to  both 
of  t^e  parties  as  their  interests  shall  appear,  may  recover  the  amount 
so  paid  on  the  ground  that  it  was  paid  under  duress. 

CONTRACTS.—AN  AGREEMENT  TO  INSURE  machinery 
and  buildings  on  the  leased  premises  for  a  certain  sum,  payable  to 
the  lessor  as  his  interest  shall  appear,  is  satisfied  by  procuring  In- 
surance on  the  buildings  and  machinery  for  more  than  the  sum  re- 
quired, although  the  machinery  belongs  to  the  lessee,  the  lessor  hav- 
ing a  Hen  thereon  for  unpaid  rent.  In  case  of  loss  to  the  building, 
the  lessor  can  recover  only  the  amount  for  which  It  is  insured, 
though  that  is  less  than  Its  full  value. 

Winkler^  Flanders,  Smith,  Bottum  &  Yilas  and  H.  EL  Gibson, 
for  the  appellants. 

N.  S.  Murphey,  for  the  respondent. 

«"'  WINSLOW,  J.  We  entertain  no  doubt  that  under  the 
facts  found  by  the  circuit  court  there  was  a  case  of  duress  of  '*®® 
goods.  The  case  was  this:  The  plaintiff  could  not  obtain  the 
insuTance  money  due  it  unless  the  defendants  joined  in  execut- 
ing the  proofs  of  loss  and  in  indorsing  the  drafts.  The  defend- 
ants refused  to  do  these  things  unless  the  plaintiff  would  pay 
them  $666.74,  which  it  did  not  owe.  The  plaintiff  was  in  a  po- 
sition where  it  must  obtain  its  insurance  money  at  once  in  order 
to  go  on  with  its  business  and  fulfill  valuable  outstanding  con- 
tracts, or  it  would  suffer  great  loss.  Under  these  circumstances, 
it  submitted  under  protest  to  the  unjust  demand  in  order  to  ob- 
tain its  own  money  from  the  insurance  company.  This  makes  a 
case  of  legal  duress  of  goods:  Vyne  v.  Glenn,  41  Mich.  112;  Cor- 
kle  V.  Maxwell,  3  Blatchf.  413;  Scholey  v.  Mumford,  60  N.  Y. 
498;  Cobb  v.  Charter,  32  Conn.  358;  87  Am.  Dec.  178. 
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The  question  is^  therefore^  whether  the  findings  of  fact  are 
sustained  by  the  evidence.  We  have  carefully  read  tha  evi- 
dence^ and  are  satisfied  that  as  to  the  greater  part  of  the 
facts  found  the  evidence  is  amply  sufficient  to  sustain  the 
findings.  Among  these  facts  so  sustained  by  the  evidence  are 
the  following:  That  the  plaintiff's  losses  by  the  fire  were  over 
$14,000;  that  the  plaintiff  was  unable  to  obtain  the.  money 
from  the  insurance  companies  without  the  signature  of  the 
defendants  to  the  proofs  and  checks;  that  the  defendants  re- 
fused to  sign  until  the  plaintiff  had  contracted  to  pay  $666.74 
out  of  the  insurance  moneys  to  the  defendants;  that  the*  plaintiff 
would  have  suffered  great  hardship  and  injury  in  its  business  if 
it  had  been  deprived  of  its  insurance  moneys  for  any  considerable 
time;  and  that  the  plaintiff  actually  paid  the  sum  of  $506.74  upon 
said  forced  agreement.  The  only  other  fact  remaining  neces- 
sary to  be  found  in  order  to  establish  a  good  case  is  the  fact 
that  the  claim  of  the  defendants  against  the  plaintiff  for  $666.74 
was  an  unjust  and  unfounded  claim.  This  is,  of  course,  a  vital 
fact,  and  if  it  did  not  exist — i.  e.,  if  the  claim  waB  in  fact  a  valid 
one — ^the  action  certainly  will  not  lie,  because  it  is  of  the  gist  of 
the  action  that  the  money  extorted  be  upon  a  groundless  claiuL 

*^®*  It  is  vigorously  claimed  that  the  evidence  shows  the  claim 
of  the  defendants  to  receive  $4,000  for  the  building  was  a  valid 
one.  This  contention  is  based  upon  the  agreement  to  insure 
contained  in  the  lease,  which,  the  defendants  claim,  has  not  been 
carried  out.  This  agreement  was,  in  effect,  that  the  plaintiff 
woidd  keep  the  buildings  and  machinery  insured  for  not  less 
than  $6,200,  payable,  in  case  of  loss,  to  defendants,  as  their  in- 
terest may  appear.  No  amount  is  specified  which  should  be  put 
upon  any  one  building  or  upon  the  machinery.  That  was  ap- 
parently left  to  the  judgment  of  the  plaintiff.  Now,  was  this 
agreement  fulfilled?  If  it  was,  then  the  defendants  had  no  just 
claim  for  any  more  than  the  amount  for  which  the  building  de- 
stroyed was  insured.  The  evidence  shows  that  all  the  policies 
were  joint  policies,  and  there  seems  no  doubt  but  that  this  fact 
was  known  to  the  defendants.  They  were  payable  to  the  plain- 
tiff and  to  the  defendants  as  their  interest  might  appear.  There 
was  undisputedly  $3,333.26  of  the  insurance  upon  the  main 
building  which  was  destroyed,  $833.50  upon  the  engine  and 
boiler  house,  and  $3,333.26  upon  the  engine  and  boiler  and  con- 
nections; thus  making  about  $7,500  in  gross  upon  the  buildings 
and  engine  and  boiler.  This  sum  was  in  fact  all  payable  to  the 
defendants  if  their  interest  in  the  two  buildings  and  the  engine 
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and  boiler  amounted  to  that  sum.  It  will  be  remembered  that, 
though  the  plaintiff  furnished  the  engine  and  boiler,  the  lease, 
vhich  was  executed  by  both  parties  under  seal,  provided  for  a  lien 
in  favor  of  the  defendants  upon  the  boiler  and  engine  for  all  un- 
paid rent,  so  that  the  defendants  might,  in  fact,  have  a  large 
interest  by  way  of  lien  upon  that  part  of  the  machinery.  It  ap- 
pears by  the  evidence  that  at  the  time  of  this  fire  there  was  nearly 
$1,900  of  unpaid  rent.  Under  the  lien  provision  of  the  lease, 
this  sum  seems  to  have  been  a  lien  upon  the  engine  and  boiler, 
and,  had  they  been  destroyed,  the  defendants  would  have  been 
proteGte4  to  that  amount  in  addition  to  the  protection  afforded  by 
the  insurance  ^^  on  the  buildings.  Certain  it  is  that  at  the 
time  of  this  fire  there  was  $7,500  in  gross  of  insurance  upon  the 
defendants'  two  buildings  and  upon  the  engine  and  boiler,  which 
was  payable  to  the  defendants  as  their  interest  might  appear, 
and  tkis,  we  think,  satisfies  the  agreement  to  insure  contained  in 
the  lease.  The  result  is,  that  the  defendants  had  no  valid  claim 
for  any  of  the  insurance  moneys  save  the  amount  for  which  the 
building  was  insured,  namely,  $3,333.26,  and  the  judgment  must 
be  affiimed* 

By  the  Court    Judgment  affirmed. 

DURESS— RECOVERY  OP  MONEY  PAID  UNDER.--Money  paid 
to  one  not  entitled  thereto,  under  such  duress  as  gives  It  the  char- 
acter of  a  compulsory  payment,  may  be  recovered  back:  Note  to 
Cribbs  v.  Sowie,  24  Am.  St  Rep.  173.  To  consUtute  duress,  it  is 
snfficient  If  the  will  be  constrained  by  the  unlawful  presentation 
of  a  choice  between  comparative  evils;  as  Inconvenience  and  loss  by 
the  detention  of  the  property,  or  payment  of  an  exorbitant  demand: 
Alston  T.  Durant,  2  Strob.  257;  49  Am.  Dec.  590;  Adams  T.  Schiffer. 
11  Colo.  15;  7  Am.  St.  Rep.  202.  See  monographic  note  to  Hatter  v. 
Greenlee,  26  Am.  Dec.  374-378,  as  to  what  constitutes  duress;  Joan- 
iiin  r.  OgllYie,  49  Minn.  564;  32  Am.  St  Sep.  581,  and  note. 
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CJORPORATIONS— FILING  ARTICLES.-/rhe  mere  recording 
of  the  articles  of  Incorporation  of  a  corporation  with  the  certificate 
of  the  election  of  ofDcers,  without  the  intention  or  fact  of  the  papers 
themselves  remaining  in  the  office,  is  not  a  sufficient  filing  to  com- 
plete the  organization  of  the  corporation  or  vest  it  with  corporate 
powers. 

CORPORATIONS  —  DEFECTIVE  ORGANIZATION  —  INDI- 
VIDUAL  LIABILITY.— If  an  attempt  to  organize  a  corporation  falls 
by  omission  of  some  substantial  step  or  proceeding  required  by 
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statute,  Its  members  or  stockholders  are  liable  as  partners  for  Its 
acts  and  contracts. 

CORPORATIONS  ~  DEFECTIVE  ORGANIZATION  —  001^ 
LATERAL  ATTACK.— The  filing  of  articles  of  incorporation  re- 
quired by  statute  is  a  condition  precedent  to  the  vesting  of  cor- 
porate powers.  Until  this  condition  is  complied  with,  the  corpora- 
tion cannot  act  under  cc^or  of  legal  right.  It  is  not  a  corporation 
de  facto,  and  its  right  to  act  as  a  corporation  is  subject  to  collateral 
attack. 

CORPORATION  S— DEFECTIVE  ORGANIZATION— INDI- 
VIDUAL LIABILITY.— The  filing  of  articles  of  incorporaUon  re- 
quired by  statute  is  a  condition  precedent  to  the  vesting  of  corporate 
powers.  Until  this  condition  is  complied  with  the  association  is  not 
a  corporation  de  facto,  although  it  has  carried  on  business  under 
supposed  authority  to  act  as  a  body  corporate  in  entire  food  faith. 
In  such  case,  the  members  or  stockholders  are  individually  liable 
for  its  debts  and  contracts^ 

G.  P.  Eossman,  for  the  appellants. 

W.  H.  Packard  and  A.  W.  McLeod^  for  the  respondent 

•^  NEWMAN,  J.  There  are  two  questions  raised  on  this 
appeal:  1.  Was  the  mere  recording  of  the  articles  of  incorpora- 
tion, with  the  certificate  of  the  election  of  officers,  without  the 
intention  or  fact  of  the  papers  themselves  remaining  in  the  of- 
fice, a  sufficient  compliance  with  the  statute,  so  that  the  organi- 
zation of  the  corporation  became  complete,  as  npon  a  ®**  proper 
filing  of  the  papers  themselves?  and  2.  If  the  recording  was 
not  sufficient  for  that  purpose,  are  the  defendants  liahle  to  the 
plaintiff  only  as  a  de  facto  corporation,  or  are  they  liable  as  co- 
partners? 

1.  The  statute  (Rev.  Stats.,  sec.  1460)  provides  that,  upon  the 
filing  of  *'a  certificate  of  organization,  ....  with  a  copy  of  the 
constitution,'*  in  the  office  of  the  register  of  deeds  of  the  county, 
"such  society  shall  have  all  the  powers  of  a  corporation  necessary 
to  promote  the  ohjects  thereof.*'  It  cannot  he  doubted  that  the 
filing  of  the  proper  papers  in  the  proper  office  is  made,  by  the 
statute,  a  condition  precedent  to  the  vesting  of  corporate  powers. 
The  court  may  not  be  able  to  clearly  define  the  respect  wherein 
the  mere  recording  and  removal  of  the  papers  from  the  office  fails 
to  serve  the  full  purpose  which  the  legislature  intended  to  ac- 
complish by  the  filing  of  them.  The  legislature,  no  doubt,  had 
good  and  sufficient  reasons  for  its  choice  of  means  to  promote  its 
purpose.  For  the  court  it  is  not  a  question  of  equivalents.  A 
literal  filing  of  the  papers  is  necessary  because  it  is  so  written 
in  the  law.  The  term  "filing"  and  the  verb  "to  file,**  as  related 
to  this  subject,  include  the  idea  that  the  paper  is  to  remain  in  its 
proper  order  on  file  in  the  office.    A  paper  is  said  to  be  filed 
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when  it  is  delivered  to  the  proper  officer^  and  by  him  received, 
to  be  kept  on  file:  Bonvier's  Law  Dictionary.  The  statute  is 
plain  and  easy  of  observance.  Valuable  rights  and  exemption 
from  personal  liability  are  to  be  secured  by  its  observance.  It 
is  no  undue  severity  to  require  its  strict  observance.  The  de- 
fendants had  not  observed  it,  and  had  not  secured  corporate 
powers. 

2.  Had  the  defendants  secured  immunity  from  individual  lia- 
bility?  No  doubt,  as  a  general  rule,  where  an  attempt  to  organize 
a  corporation  fails  by  omission  of  some  substantial  step  or  pro- 
ceeding required  by  the  statute,  its  members  or  stockholders  are 
liable  as  partners  for  its  acts  and  contracts:  Beach  on  Private 
Corporations,  sees.  16,  162;  1  Thompson  on  Corporations,  sees. 
239, 416,  ®**  417.  But  the  defendants'  contention  is,  that  they 
are  not  within  this  rule,  because  they  are  at  least  de  facto  a  cor- 
poration, and  their  right  to  be  a  corporation  cannot  be  inquired 
into  in  a  collateral  action,  but  only  in  a  direct  action  for  that 
purpose  by  the  state.  The  infirmity  of  the  defendants'  conten- 
tion  IS  in  the  assumption  that  they  are  de  facto  a  corporation. 
In  order  to  secure  this  immunity  from  inquiry  into  its  right  to 
be  a  corporation  in  a  collateral  action,  its  action,  as  a  corporation, 
must  be  under  a  color,  at  least,  of  right.  It  is  immaterial  that 
they  have  carried  on  business  under  the  supposed  authority  to 
act  as  a  body  corporate,  in  entire  good  faith.  If  they  had  not 
color  of  legfid  right,  they  have  obtained  no  inmiunity  from  indi- 
vidual liability  for  the  debts  of  the  supposed  corporation.  Until 
the  articles  of  incorporation  are  filed  in  the  office  of  the  register 
of  deeds  of  the  county,  there  is  no  color  of  legal  right  to  act  as 
a  corporation.  The  filing  of  such  paper  is  a  condition  precedent 
to  the  right  to  so  act.  So  long  as  an  act,  required  as  a  condition 
precedent,  remains  undone,  no  immunity  from  individual  lia- 
bility is  secured:  1  Thompson  on  Corporations,  sees.  226,  508. 

The  defendants  are  not  a  corporation  either  de  jure  or  de 
facto,  but  are  liable  for  the  plaintifiPs  claim  as  partners.  It  was 
not  necessary  to  prove  a  copartnership  by  evidence.  That  was 
established  by  implication  of  law.  Nor  was  it  necessary  to  prove 
that  the  debt  was  unpaid.  There  was  no  presumption  that  it 
had  been  paid  to  be  rebutted.  The  judgment  of  the  circuit  court 
is  right,  and  must  be  affirmed. 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirmed. 

MB.  JUSTICE  MARSHALL,  dissenting,  sold  that:  "With  the  de- 
dslon  that  the  defendants  faUed  to  comply  with  all  the  conditiODS 
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precedent  to  the  corporate  existence  of  the  association  I  concur,  but 
from  the  decision  that  because  of  such  failure  such  association  was 
not  a  cori>oration  de  facto  I  respectfully  dissent.  Hence  dissent 
from  the  conclusion  reached  that  the  defendants  are  personally  liable 
to  plaintifT,  and  that  the  Judgment  should  be  affirmed,  but,  on  the 

contrai*y»  hold  that  it  should  be  reversed If  we  hold  with 

Missouri,  Arlsansas,  and  some  other  states,  that  unless  all  the  steps 
necessary  to  the  creation  of  the  corporation  have  been  taken  thei'e 
is  no  corporate  existence,  and  that  the  members  of  the  association 
are  personally  liable,  we,  in  effect,  say  that  it  is  not  sufficient  to 
enable  such  members  to  escape  personal  liability  to  show  that  their 
organization  is  a  corporation  de  facto;  that  nothing  short  of  a  cor- 
poration de  Jure  will  do.    But  if  we  adopt  the  growing  doctrine,  sup- 
ported, as  I  shall  show,  by  the  overwhelming  weight  of  authority 
in  this  country,  that  if  a  person  contracts  with  a  de  facto  corpora- 
tion, the  members  of  the  latter  and  such  person  believing,  in  good 
faith,  in  its  legal  existence,  such  members  cannot  be  held  personally 
liable,  then  we  concede,  necessarily,  that  it  is  not  essential  to  free- 
dom from  such  liability  that  all  the  statutory  requisites  to  the  ex- 
istence of  a  corporation  be  complied  with,  because,  when  that  Is 
done,  the  organization,  obviously,  is  not  a  corporation  de  facto  only; 
it  is  a  corporation  de  Jure.    This  is  too  plain  to  admit  of  serious  dis- 
cussion.   A  few  authorities  of  the  multitude  that  exist  on  the  ques- 
tion under  discussion  will  be  referred  to."    He  then  proceeded  to 
show  that  the  opinion  of  the  majority  of  the  Judges  was  wholly 
Irreconcilable  with  Cochran  v.  Arnold,  58  Pa.  St.  399;  Hamilton  y. 
C.  M.  &  P.  R.  Co.,  144  Pa,  St  84;  Spahr  v.  Farmers*  Bank,  94  Pa. 
St.  429;  GUckert  v.  Hacke,  159  Pa.  St.  303;  Planters'  etc.  Bank  ▼. 
Padgett,  69  Ga.  159;  Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Rep. 
197;  Stafford  Nat.  Bank  v.  Palmer,  47  Conn.  443;  Eaton  r.  Walker, 
76  Jklich.  579;  Merchants'  etc.  Bank  v.  Stone,  38  Mich.  779;  Haas  v. 
Bank  of  Commerce,  41  Neb.  757;  17  Am.  &  Eng.  Ency.  of  Law,  8G6; 
4  Thompson  on  Corporations,  sec.  5275;  Morawetz  on  Private  Cor- 
porations, 1st  ed.,  sees.  141,  142;  Angell  and  Ames  on  Corporations, 
sec.  635;  Cook  on  Stock  and  Stockholders,  sec.  637.    Further  proceed- 
ing he  said:  "After  carefully  examining  such  authorities  and  the 
reasoning  on  which  the  doctrine  discussed  is  based,  I  am  unable  to 
understand  how  any  other  conclusion  can  be  reached  than  that  a 
decision  cannot  be  made  that  plaintiff  In  this  case  can  attack  the  ex- 
istence of  the  agricultural  association  as  a  corporation,  If  It  were 
such  de  facto,  without  holding  in  direct  conflict  with  the  decision  in 
John  V.  Farwell  Co.  t.  Wolf,  96  Wis.  10;  ante^  p.  22,  which  is  sup- 
ported by  the  highest  authorities  in  this  country,  and  which  the 
court  certainly  would  not  wish  to  question.    True,  there  are  some 
authorities  still  holding  to  the  ancient  doctrine  that  anyone  can 
challenge  the  existence  of  a  corporation  or  the  legality  of  Its  acts, 
but  the  trend  of  modem  authority  Is  to  fence  In,  within  constantly 
narrowing  limits,  the  cases  where  private  persons  can  attack  either 
the  existence  of  a  corporation  or  the  legality  of  its  exercise  of  pow- 
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en;  and,  in  the  humble  opinion  of  the  writer,  the  theory  that  a  prl« 
rate  person  can  so  attack  a  corporation  will 'disappear  altogether 
In  the  near  futnre,  either  by  the  courts  that  adhere  to  the  ancient 
doctrine  voluntarily  changing  their  rule  on  the  subject,  or  by  its 
being  changed  by  statute."  The  Judge  next  considered  the  question 
whether  the  association  had,  notwithstanding  the  defects  in  its  or- 
ganization, become  a  corporation  de  facto,  and  maintained  that  this 
question  must  be  answered  In  the  affirmative:  Citing  Evenson  v. 
EUingson,  67  Wis.  634;  Methodist  etc.  Church  v.  Pickett,  19  N.  Y. 
482;  United  States  Bank  v.  Steams,  15  Wend.  314;  Trustees  of  Ver- 
non Soc.  V.  Hills,  6  Cow.  23;  16  Am.  Dec.  429;  Brouwer  v.  Appleby, 
1  Sand.  168;  Vanneman  v.  Young,  52  N.  J.  L.  408;  Georgia  etc.  By. 
Co.  V.  Mercantile  etc.  Co.,  94  Ga.  309;  47  Am.  St  Rep.  153.  "The  very 
meaning  of  the  term  'de  facto'  indicates  that  nothing  more  is  neces- 
sary to  the  existence  of  a  de  facto  corporation  than  the  exercise  of 
corporate  powers  in  good  faith.  Corporation  de  facto— that  is,  a  cor- 
poration from  the  fact  that  it  is  acting  as  such  under  color  of  right 
In  good  faith.  The  existence  of  the  law,  and  some  attempt  to  comply 
with  it,  are  essential,  because  without  them  there  can  be  no  as- 
sumption of  the  right  to  corporate  existence  in  good  faith.  Persons 
cannot  be  said  to  honestly  claim  the  right  to  corporate  existence,  in 
the  absence  of  any  law  authorizing  the  organization,  or  in  the  ab- 
sence of  some  honest  attempt  to  comply  with  such  law,  if  one  ex- 
ists. The  law  and  such  attempt,  or  user  of  the  franchise,  whatever 
mistakes  may  be  made  In  so  doing— such  as  the  filing  of  articles  of 
organisation  when  they  are  required  to  be  recorded,  or  the  recording 
of  articles  when  they  are  required  to  be  filed,  or  the  filing  of  such  ar- 
ticles in  the  wrong  office,  or  any  other  of  the  numerous  mistakes 
that  might  be  made— make  a  corporation  good  everywhere,  in  all 
courts  and  places,  till  successfully  challenged  by  the  state.  There 
is  hardly  any  end  of  authority,  all  in  harmony  on  this  subject,  but 
we  content  ourselves  by  referring  to  the  following  additional  cases: 
Haas  ▼.  Bank  of  Commerce,  41  Neb.  754;  East  Norway  Lake  etc. 
Church  T.  Frolslle,  37  Minn.  447;  Snlder's  Sons'  Co.  v.  Troy,  91  Ala. 
224;  24  Am.  St.  Rep.  887;  Stout  v.  Zulick,  48  N.  J.  L.  601;  McCarthy 
V.  Lavasche,  89  111.  270;  31  Am.  Rep.  83;  Hudson  v.  Green  Hill  Semi- 
nary Corp.,  113  111.  618;  St  Louis  v.  Shields,  62  Mo.  247;  Central  etc. 
Assn.  V.  Alabama  etc.  Ins.  Co.,  70  Ala.  120;  Palmer  v.  Lawrence.  3 
Sand.  161;  North  v.  State  ex  rel.  Pate,  107  Ind.  356.  From  the  fore- 
going, I  am  warranted  in  asserting  that,  by  well-settled  principles  of 
law,  the  agricultural  association  with  whom  plaintiff  contracted  was 
a  de  facto  corporation." 

CORPORATIONS  DB  FACTO- WHEN  EXIST— LIABILITY  OF 
MEMBERS.— Corporations  de  facto  exist  when  there  is  a  law  au- 
thorizing such  corporation,  and  when  the  company  has  made  an 
effort,  though  irregular  and  imperfect,  to  organize  under  the  law, 
tfnd  Is  transacting  business  in  a  corporate  name.  The  stockholder? 
in  such  a  corporation  cannot  bo  held  liable  as  partners,  but  an  as- 
sociation of  persons  cannot  exist  as  a  corporation  de  facto  unless 
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they  can  legally  become  a  corporation  de  Jure:  Duke  t.  Taylor,  87 
Fla.  64;  53  Am.  St.. Rep.  232,  and  note.  Where  there  cannot  be  a 
corporation  de  Jure  there  can  be  no  corporation  de  facto:  Bradley  v. 
Reppell,  133  Mo.  545;  54  Am.  St  Rep.  G85,  and  note.  Though  per- 
sons do  business  as  a  de  facto  corporation,  they  may  be  held  liable 
as  individuals:  Williams  y.  Hewitt,  47  La.  Ann.  1076;  49  Am.  St. 
Rep.  394,  and  note.  A  company  intended  to  be  a  corporation,  but 
which  has  failed  to  comply  with  the  statute  requiring  it  to  file  its 
certificate  of  incorporation  with  the  secretary  of  state,  and  to  pay  a 
fee  therefor,  is  neither  a  de  Jure  nor  a  de  facto  corporation,  bat 
simply  a  voluntary  association  of  individuals  in  the  nature  of  a 
copartnership:  Jones  v.  Aspen  Hardware  Co.,  21  Ck>lo.  263;  52  Am. 
St.  Rep.  220;  monographic  note  to  Rutherford  v.  Hill,  29  Am.  St. 
Rep.  602,  603.  Compare  monographic  note  to  People  y.  Montecito 
Water  Co.,  33  Am.  St  Rep.  186. 

CORPORATIONS— DEFEOTtS  IN  ORGANIZATION— COLLAT- 
ERAL  ATTACK.— The  validity  of  articles  of  incorporation  cannot 
be  inquired  into  incidentally  and  collaterally:  Pott  v.  Schmucker,  84 
Md.  535;  57  Am.  St  Rep.  415,  and  note;  Boyd  v.  Redd,  120  N.  C  335; 
58  Am.  St  Rep.  792.  It  Is  a 'general  rule  that  the  right  of  a  cor- 
poration de  facto  to  do  business  and  to  exercise  corporate  functions 
Is  never  open  to  inquiry  in  a  collateral  suit:  See  monographic  note 
to  People  V.  Montecito  Water  Co.,  33  Am.  St  Rep.  181.  It  would 
seem  upon  principle  that  the  nature  or  character  of  the  Informality 
or  defect  is  immaterial,  provided,  notwithstanding  Its  existence,  it  is 
apparent  that  there  was  an  attempt  in  good  faith  to  create  a  corpo- 
ration, and  that  in  lilie  good  faith  there  has  been  an  assumption 
and  exercise  of  corporate  functions:  See  monographic  note  to  People 
T.  Montecito  Water  Co.,  33  Am.  St  Rep.  183. 


State  v.  Cieouit  Court. 

[97  WiBCOMinr,  1.7 

COURTS,  CONTEMPT  OF— DISPARAGING  REMARKS  RD- 
BPECTING  THE  JUDC^E.- One  publishing  of  a  Judge,  who  is  a 
candidate  for  re-election,  a  charge  that  he  has  been  corrupt  and  In* 
tentionally  partial  in  certain  cases,  which,  however,  have  been 
finally  determined,  may  be  guilty  of  libel  of  the  Judge,  but  not  of 
contempt  of  court  though  such  publication  occurs  while  the  Judge 
Is  presiding  In  court  in  the  discharge  of  his  duties,  and  Jurors  and 
litigants  are  in  attendance  thereon. 

A  CRIMINAL  CONTEMPT  IS  ANT  ACT  DONE  TO  OB- 
STRUCT THE  COURSE  of  Justice  or  to  prejudice  the  trial  of  any 
action  or  proceeding  then  pending  in  court. 

COURTS— CONTEMPT.— The  power  of  courts  of  superior 
Jurisdiction  to  punish  contempt  is  inherent  and  arises  by  implica- 
tion from  the  creation  of  the  courts.  This  power  may  be  regulated, 
and  the  manner  of  its  exercise  prescribed,  by  statute,  but  it  cannot 
be  taken  entirely  away,  nor  can  its  sufficiency  be  so  impaired  or 
abridged  as  to  leave  the  court  without  the  power  to  compel  the  due 
respect  and  obedience  essential  to  preserve  its  character  as  a  Judi- 
cial tribunal. 

COURTS,  CONTEMPT  OF.— Newspaper  comments  on  the  ac- 
tion of  a  Judge  in  cases  finally  decided  prior  to  their  publication 
cannot  be  considered  criminal  contempts. 

COURTS,  CONTEMPT  OF— FALSE  PUBLICATION.— 
Though  a  statute  declares  that  a  contempt  of  court  may  be  commit- 
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ted  by  the  publication  of  a  false  or  grossly  inaccurate  report  or 
copy  of  Its  proceedings,  a  commitment  for  contempt  cannot  be  sus- 
tained when  founded  upon  a  charge  that  the  accused  published  of 
the  Judge  then  presiding  In  court  that  his  decisions.  In  certain  castes 
before  then  finally  determined,  had  been  Influenced  by  partiality  and 
corrupt  motiyeB,  If  such  charge  does  not  further  state  that  the  ref- 
erence thus  made  to  the  proceedings  of  the  court  was  in  some  re- 
spect false  or  Inaccurate. 

CONTEMPT  OF  COURT  ALLEGED  TO  HAVE  BEEN  COM- 
MITTED IN  ANSWERING  AN  ORDER  TO  SHOW  CAUSE.— If 
mailers  charged  against  one  accused  of  contempt  of  court  are  noc 
punishable  as  such,  because  they  did  not  occur  In  the  presence  of  the 
court,  the  filing  of  an  attidavlt  In  response  to  an  order  to  show 
cause  averring  the  truth  of  the  publication  complained  of  cannot  be 
punishable  as  such,  because  they  did  not  occur  in  the  presence  of  the 
court. 

CONTEMPT  OP  COURT— PROHIBITION  AS  A  REMEDY.— 
If  the  matters  charged  do  not  constitute  a  contempt  of  court,  and 
it  appears  that  immediate  imprisonment  is  threatened,  a  writ  of 
prohibition  affords  an  adequate  remedy.  The  accused  is  not  obliged 
to  wait  until  sentenced  or  Imprisoned  and  to  seeli  reli^  by  habeas 
corpus,  writ  of  error,  or  certiorari. 

Prohibition  seeldiig  to  prevent  the  further  prosecution  in  the 
circuit  court  of  Ean  Claire  county  against  Ashbaugh  and  Doo- 
little  of  a  charge  of  having  committed  a  criminal  contempt  of 
court.  The  charge  upon  which  the  prosecution  was  founded 
was  that^  in  March,  1897,  and  while  the  circuit  court  was  in 
session,  and  the  Honorable  W.  F.  Bailey,  judge  thereof,  was  pre- 
sidingy  he  was  also  a  candidate  for  his  re-election;  that  Doolittle 
was  a  lawyer  practicing  in  the  court,  and  Ashbaugh  was  the  ed- 
itor of  a  newspaper,  and  both  were  opposed  to  the  re-election  of 
Judge  Bailey,  and  one  wrote,  and  the  other  published,  a  news- 
paper article  charging  the  judge  with  extravagance  and  also  with 
haying  been  partial  and  unfair  in  respect  to  his  official  conduct 
in  the  trial  of  causes,  and  with  being  influenced  by  corrupt  mo- 
tives.  The  causes  thus  alluded  to  had  all  been  heard  and  finally 
determined  prior  to  the  publication  in  question.  On  April  2, 
1897,  an  order  to  show  cause  why  they  diould  not  be  punished 
for  contempt  was  issued  against  and  served  upon  Ashbaugh  and 
DooUttle,  who  applied  for  a  change  of  venue.  This  was  denied. 
They  thereupon  filed  an  affidavit,  alleging  the  truth  of  the  pub- 
lication. Thereafter  the  judge  announced  that  Ke  would  ad- 
judge Ashbaugh  and  Doolittle  guilty  of  contempt  in  the  imme- 
diate presence  of  the  court  in  having  filed  their  i^davit  alleging 
the  truth  of  the  publication  in  question. 

A.  L.  Sanborn,  John  M.  Olin,  and  L.  A.  Doolittle,  for  the 
relators. 

H.  H.  Hayden  and  T.  F.  Frawley,  for  the  respondents. 


92  State  v.  Circuit  Court.  [Wiscoiisin^ 

®  WINSLOW,  J.  The  importance  of  the  qnestions  arisiiig  in 
this  case,  and  the  imperative  necessity  of  a  wise  and  just  deci- 
sion, can  hardly  he  overestimated.  These  questioDS  involve  ^ 
not  only  the  right  of  a  court  to  enforce  due  respect  for  its  author- 
ity,  and  punish  acts  which  tend  to  diminish  such  proper  respect 
and  interfere  with  the  performance  of  its  important  public  du- 
ties, but  they  involve  as  well  the  preservation  of  personal  liberty 
as  against  summary  imprisonment,  the  right  of  free  speech,  the 
freedom  of  the  press^  and  the  proper  limit  which  tdaj  be  placed 
upon  the  discussion  of  the  fitness  of  candidates  for  public  office. 
Fully  realizing,  as  we  believe,  the  gravity  of  these  questions,  we 
have  given  the  case  the  fullest  and  most  careful  consideration 
within  our  power,  in  order  that  no  false  fftep,  involving  at  once 
consequences  disastrous  and  far  reaching,  might  be  taken.  The 
questions  involved  upon  which  all  minor  questions  depend  are 
but  two  in  number:  1.  Did  the  publications  in  question  consti- 
tute a  criminal  contempt  of  court?  and  2.  Is  the  writ  of  prohi- 
bition the  proper  remedy? 

1.  Did  the  publications  constitute  a  criminal  contempt  of 
court?  In  considering  this  question  it  has  not  been  deemed  nec- 
essary to  reproduee  the  articles  in  this  opLnion.  It  is  sufficient 
to  say  of  them  that,  among  other  things,  they  charged  Judge 
Bailey  with  having  been  intentionally  partial  and  corrupt  in  the 
trial  of  certain  causes  in  his  court  If  the  charges  were  true, 
the  unfitness  of  Judge  Bailey  for  his  office  was  certain.  That 
they  were  intemperate  in  tone,  and  well  calculated  to  exasperate 
their  subject,  may  be  at  once  admitted.  It  seems  probable  also 
that  from  their  very  intemperance  they  were  rather  calculated  to 
injure  the  cause  which  they  were  designed  to  help  than  otherwise. 
These  questions  are,  however,  foreign  to  the  present  inquiry; 
the  question  being,  not  whether  Judge  Bailey  as  an  individual 
was  grossly  slandered,  but  whether  a  criminal  contempt  of  court 
was  committed. 

A  criminal  contempt  at  common  law  may  be  generally  de- 
fined as  any  act  which  tends  either  to  obstruct  the  course  of  jus- 
tice or  to  prejudice  the  trial  in  any  action  or  proceeding  ®  then 
pending  in  court.  The  power  of  courts  of  superior  jurisdiction 
created  by  the  constitution  to  punish  such  acts  is  necessarily  in- 
herent in  such  a  court,  and  arises  by  implication  from  the  very 
act  of  creating  the  court.  A  court  without  this  power  would  be 
at  beet  a  mere  debating  society,  and  not  a  court.  These  prin- 
ciples have  been  recognized  in  all  courts  from  time  immemorial: 
In  re  Rosenberg,  90  Wis.  581,  588;  Ex  parte  Bobinson,  19  WalL 
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505;  Bapalje  on  Contempt^  sec.  1.    Doubtless,  tliia  power  may 
be  regulated,  and  the  manner  of  its  exercise  prescribed,  by  stat- 
ute, but  certainly  it  cannot  be  entirely  taken  away,  nor  can  its 
efficiency  be  so  impaired  or  abridged  as  to  leave  the  court  with- 
out power  to  compel  the  due  respect  and  obedience  which  is  es- 
sential to  preserve  its  character  as  a  judicial  tribunal.    The  de- 
cisions on  this  point  are  well  nigh  unanimous.    See  authorities 
collated  in  note  to  Percival  v.  State,  60  Am.  St.  Bep.  568-572. 
It  is^  and  must  be,  a  power  arbitrary  in  its  nature,  and  summary 
in  its  execution.    It  is,  perhaps^  nearest  akin  to  despotic  power 
of  any  power  existing  under  our  form  of  government.    Such 
being  its  nature,  due  regard  for  the  liberty  of  the  citizen  imper- 
atively requires  thait  its  limits  be  carefully  guarded,  so  that  tiiey 
be  not  overstepped.    It  is  important  that  it  exist  in  full  vigor; 
it  is  equally  important  that  it  be  not  abused.    The  greater  the 
power,  the  greater  the  care  reqtured  in  its  exercise.    Being  a 
power  which  arises  and  is  based  upon  necessity,  it  must  be  meas- 
ured and  limited  by  the  necessity  which  calls  it  into  existence. 
The  ultimate  question,  then,  is,  Is  it  necessary  to  the  due  admin- 
istration of  justice  by  a  court  that  the  publication  of  such  an 
article  as  the  one  before  us  be  punished  as  a. criminal  contempt? 
Before  discussing  the  authorities  upon  this  question,  it  will  be 
well  to  state  the  exact  facts  which  were  charged  in  the  petition 
of  Messrs.  Hayden  and  Frawley  in  the  circuit  court.    It  was 
alleged  that  the  articles  were  written  by  Doolittle,  and  by  his  re- 
quest published  by  Ashbaugh;  that  court  was  ®  in  session,  with 
a  full  panel  of  jurors,  trying  jury  cases,  and  that  the  articles  were 
by  the  defendants  generally  circulated  in  the  city  of  Eau  Claire, 
and  were  distributed  to  various  persons  residing  in  this  state, 
and  were  by  them  distributed  and  delivered  to  the  oflBcers  "of 
said  court,  and  to  persons  summoned  as  jurors  in  said  court," 
and  "were  read  by  the  officers  and  jurors  so  in  attendance  in  said 
court.'*    The  articles  themselves  referred  to  no  cases  pending  or 
on  trial,  but  contained  only  strictures  upon  the  general  charac- 
ter of  the  judge^  and  his  acts  in  former  cases  which  had  been 
concluded.    The  fact  should  also  be  remembered  that  a  judicial 
election  was  impending,  and  that  the  judge  was  a  candidate  for 
re-election. 

It  is  evident  that,  if  any  contempt  was  committed,  it  was  what 
18  known  as  constructive  contempt,  as  distinguished  from 
direct  contempt:  Bapalje  on  Contempt,  sec.  22.  Numerous 
cases  are  cited  which  are  claimed  to  support  the  conten- 
tion that  such  publications  constitute  constructive  contempt 
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of  court.  Examination  of  these  cases^  howeTer^  reyeals  the 
fact  that  the  great  majority  of  them  simply  hold  that  publi- 
cations of  this  nature^  which  refer  to  an  action  or  proceeding 
then  pending  and  imdecided,  constitute  contempt.  Such  cases 
are  In  re  Sturoc,  48  N.  H.  428;  97  Am.  Dec.  626;  State  y.  Frew, 
^4  W.  Va.  416;  49  Am.  Bep.  257;  People  t.  Wilson,  64  Dl.  195; 
16  Am.  Eep.  528;  Territory  y.  Murray,  7  Mont  251;  In  re 
'Cheeseman,  49  N.  J.  L.  115;  60  Am.  Rep.  596;  Cooper  v.  People, 
13  Colo.  337;  State  y.  Judge,  45  La.  Ann.  1250;  40  Am.  St.  Eep. 
282*  The  principle  on  which  these  cases  are  placed  is,  that  such 
-publications  haye  a  natural  tendency  to  prejudice  the  course  of 
justiee  in  the  particular  cause  then  pending,  and  hence  consti- 
tute eonstmctiye  contempt.  It  is  unnecessary  in  the  present 
ctdSBy  nor  would  it  be  proper,  to  affirm  or  deny  the  correctness  of 
these  decisions.  Such  a  case  is  not  now  before  us.  The  publi* 
cations  complained  of  here  referred  to  no  pending  litigation^ 
*^  nor  is  it  charged  that  they  were  circulated  or  brought  into  the 
immediate  presence  of  the  court. 

Passing  from  this  class  of  cases,  we  come  to  the  cases  which 
involve  the  consideration  of  adverse  or  libelous  newspaper  com- 
ments upon  the  acts  of  a  court  in  actions  already  past  and 
ended,  and  here  we  find  much  contrariety  of  opinion,  not  to  say 
confusion,  in  the  utterances  of  courts  and  text-writers.  Cases 
may  be  found  holding  directly  that  such  publications  constitute 
constructive  contempts,  and  may  be  punished  as  such:  State  t. 
Morrill,  16  Ark.  384;  Commonwealth  y.  Dandridg^  2  Va.  Cas. 
409;  In  re  Chadwick,  109  Mich.  588.  The  reasoning  upon  which 
such  decisions  rest  is,  that  such  publications  tend  to  diminish 
the  respect  due  to  the  court  in  the  trial  of  future  causes,  and 
thus  impair  its  usefulness.  This  doctrine  is  certainly  extreme. 
Carried  to  its  ultimate  conclusion,  it  woud  call  for  the  punish^ 
ment  of  any  adverse  criticism  on  the  official  conduct  of  a  sitting 
judge,  and  absolutely  prevent  all  public  or  private  discussion 
of  court  proceedings.  All  such  discussion,  if  unfavorable  to  the 
ability  or  honesty  of  a  judge,  must  tend,  in  some  small  degree 
at  least,  to  undermine  public  confidence  in  the  court  in  the 
future.  On  the  other  hand,  many  well-considered  cases  may  be 
found  in  which  it  is  distinctly  held  that  such  publications  do 
not  v>nsrtitute  contempt,  and  cannot  be  punished  as  such.  Some 
of  these  cases  go  upon  the  ground  that,  even  if  such  publica- 
tions were  punishable  as  constructive  contempts  at  common  law, 
still  that  it  was  competent  for  the  legislature  to  limit  such 
power  by  statute,  and  that  such  power  has  been  limited  by 
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statates  sabstantially  similar  to  our  own:  Bey.  Stats.,  sec.  2565. 
Some  of  the  cases,  however,  distinctly  hold  that  nnder  our  form 
of  government  such  publications  do  not  constitute  contempt, 
and  that  to  punish  them  as  such  would  be  a  serious  invasion  of 
the  great  constitutional  guaranties  of  freedom  of  speech  and  of 
the  press.  The  following  decisions  ^^  are  cited  as  enunciating  one 
or  both  of  these  principles:  Stuart  y.  People,  4  HI.  395;  Storey 
V.  People,  79  111.  45;  22  Am.  Bep.  158;  State  y.  Dunham,  6  Iowa, 
245;  State  v.  Anderson,  40  Iowa,  207;  Cheadle  y.  State,  110  Ind. 
301;  59  Am.  Eep.  199;  In  re  Robinson,  117  N.  C.  533;  53  Am. 
St.  Bep.  596;  State  y.  Sweetland,  8  S.  Dak.  503;  Perciyal  y. 
State,  45  Neb.  741;  50  Am.  St.  Rep.  568. 

In  our  own  state,  the  question  has  neyer  been  discussed  in 
any  opinion.  It  is  a  fact,  howeyer,  that  a  case  arose  and  was 
decided  upon  the  merits  early  in  the  history  of  this  court,  while 
Chief  Juatice  Whiton  was  on  the  bench,  inyolying  this  yery 
question,  although  for  some  reason  no  opinion  was  eyer  filed. 
The  original  records  are  still  preserved  in  the  clerk's  office,  and 
they  disclose  the  following  facts:  In  October,  1854,  Messrs. 
Brown  and  Calkins  published  a  newspaper  in  Madison,  and  dur- 
ing the  October  term  of  the  circuit  court  for  Dane  county  pub- 
lished an  article  charging  corruption  and  malice  upon  the  grand 
jury  and  the  presiding  judge  of  the  court  in  the  finding  of  an 
iadictment  against  the  school  land  commissioners.  Proceedings 
were  instituted  in  the  circuit  court  as  for  criminal  contempt^ 
and,  after  hearing,  the  court  adjudged  that  a  contempt  had  been 
committed,  and  adjudged  that  a  fine  be  imposed  upon  both  de- 
fendants. The  cause  was  remoyed  to  this  court  upon  writ  of 
error,  was  afterward  argued,  and  the  judgment  was  wholly  re- 
versed on  the  twenty-first  day  of  May,  1858.  Upon  the  outside 
of  the  record  appears  the  notation,  '^Stuart  t.  People,  ^  Scam. 
402,''  and  in  the  yolume  of  court  minutes  aippears  the  notation, 
''Opinion  by  the  chief  justice."  Although  no  opinion  was  ever 
in  fact  filed,  there  seems  to  be  no  escape  from  the  condition 
that  this  court  at  that  time  held  that  the  publication  before  it 
did  not  constitute  a  contempt.  No  other  ground  appears  upon 
which  the  judgment  could  have  been  reyersed  upon  the  merits. 

But^  whateyer  may  be  thought  of  the  case  just  mentioned  or 
of  its  weight  as  authority,  we  are  well  persuaded  that  ^^  news- 
paper comments  on  cases  finally  decided  prior  to  the  publica- 
tkm  cannot  be  considered  criminal  contempt^  and  our  reasons 
for  that  conclusion  vrill  be  briefly  stated. 

Important  as  it  is  that  courts  should  perform  their  grave 
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public  duties  unimpeded  and  unprejudiced  by  illegitimate  in- 
fluences, there  are  other  rights  guaranteed  to  all  citizens  by  our 
constitutiom  and  form  of  government^  either  expressly  or  im- 
pliedly, which  are  fully  as  important,  and  which  must  be  guard- 
ed with  an  equally  jealous  care.  These  rights  are  the  right  of 
free  speech  and  of  free  publication  of  the  citizen's  sentiments 
''on  all  subjects'*:  U.  S.  Const.,  amend,  art.  1;  Wis.  Const.,  art. 
1,  sec.  3;  the  right  of  trial  by  jury:  Wis.  Const.,  axt.  1,  sees.  6, 
7;  also  the  right  to  freely  discuss  the  merits  and  qualifications 
of  a  candidate  for  public  office,  being  responsible  for  the  abuse 
of  such  right  in  a  proper  action  at  law.  In  the  present  case 
it  is  of  the  utmost  importance  to  bear  in  mind  that  Judge 
Bailey  was  a  candidate  before  the  people  for  re-election.  Had 
he  been  a  candidate  for  any  other  office,  it  would  not  be 
contended  by  anyone  that  the  publications  in  question  would 
afford  ground  for  any  other  legal  action  than  an  action  for  libel 
in  the  regular  course  of  the  law;  but  the  claim  is,  that  because 
he  was  a  judge,  and  was  holding  court  at  that  time,  such  unfa- 
vorable criticism  of  his  past  actions  may  be  summarily  punished 
by  the  judge  himself  as  for  contempt.  Truly,  it  must  be  a 
grievous  and  weighty  necessity  which  will  justify  so  arbitrary  a 
proceeding,  whereby  a  candidate  for  office  becomes  the  accuser, 
judge,  and  jury,  and  may  within  a  few  hours  summarily  punish 
his  critic  by  imprisonment.  The  result  of  such  a  doctrine  is, 
that  all  unfavorable  criticism  of  a  sitting  judge's  past  official 
action  can  be  at  once  stopped  by  the  judge  himself,  or,  if  not 
stopped,  can  be  punished  by  immediate  imprisonment.  If 
there  be  any  more  effectual  way  to  gag  the  press,  and  subvert 
freedom  of  speech,  we  do  not  know  where  to  find  it.  Undor 
such  a  rule,  the  merits  of  a  sitting  **  judge  may  be  rehearsed, 
but  as  to  his  demerits  there  must  be  profound  silence.  In  our 
judgment,  no  such  divinity  as  this  "doth  hedge  about**  a  judge; 
certainly  not  when  he  is  a  candidate  for  public  office. 

Recurring  to  the  question  with  which  the  discussion  opened, 
namely.  Is  it  necessary  that  a  court  should  possess  tjiis  power? 
we  feel  bound  to  hold  that,  considering  the  guaranteed  rights 
of  the  citizen  just  referred  to,  no  such  power  as  this  is  necessary 
for  the  due  administration  of  justice.  It  may  be  freely  admitted 
that  under  the  common  law  as  administered  in  England  the  mere 
writing  contemptuously  of  a  superior  court  or  judge  has  been 
declared  a  constructive  contempt:  4  Blackstone's  Commentaries, 
285.  We,  however,  adopted  no  part  of  the  common  law  which 
was  inconsistent  with  our  constitution  (Wis.  Const.,  art.  14,  sec. 
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13),  and  it  seems  clear  to  us  that  bo  extreme  a  power  is  inconsigt- 
ent  with,  and  would  materially  impair,  the  eonHtitutional  hghia 
of  free  speech  and  free  press. 

But  it  is  claimed  that  the  publication  constituted  a  crim- 
inal contempt,  within  the  provisions  of  our  statute.  Section 
2565  of  the  Bevised  Statutes,  defines  criminal  contempts,  and  di- 
yidee  them  infto  seven  classes.  Of  these  classes  only  the  first 
and  the  sixth  have  any  possible  bearing  upon  the  case.  These 
classes  are:  ^'1.  Disorderly,  contemptuous,  or  insolent  be- 
havior committed  during  its  sittings,  in  its  immediate  view  and 
presence,  and  directly  tending  to  interrupt  its  proceedings,  or  to 
impair  the  respect  due  its  authority."  '*6.  The  publication  of  a 
false,  or  grossly  inaccurate,  report  or  copy  of  its  proceedings;  but 
no  court  can  punish  as  a  contempt  the  publication  of  true,  full, 
and  fair  reports  of  any  trial,  argument,  proceedings,  or  decisions 
had  in  such  court.'^  Certainly,  the  publication  in  question  does 
not  fall  within  the  first  subdivision.  Acts  punishable  under  this 
provision  must  have  been  in  the  immediate  view  and  presence  of 
the  court,  and  it  was  not  charged  in  the  complaint  of  Messrs. 
Hayden  and  Frawley  **  that  any  such  act  had  been  committed. 
It  was  not  even  alleged  that  the  publication  had  been  circulated 
in  the  courtroom.  Nor  does  the  sixth  subdivision  apply,  be- 
cause it  was  not  charged  that  the  references  to  the  proceedings 
in  court  were  in  any  respect  false  or  inaccurate.  It  may  well  be 
doubted  whether  the  publication  itself  could  be  well  called  in 
any  proper  sense  a  "report  or  copjr"  of  the  proceedings  of  the 
court,  but,  conceding  that  it  could  be  so  called,  the  charge  of 
contempt  must  certainly  allege  that  the  report  is  "false  or 
grossly  inaccurate*'  in  order  to  make  a  case  of  contempt.  This  is 
jurisdictional.  If  it  be  not  alleged,  no  contempt  is  stsibei.  Our 
conclusion  is,  that  the  attempt  to  punish  the  publication  in  ques- 
tion as  for  contempt  wus  in  excess  of  the  jurisdiotion  of  the  cir- 
cuit court. 

But  another  claim  was  made  by  the  counsel  who  so  ably 
represented  Judge  Bailey  in  this  court,  which  requires  some  at- 
tention. It  appears  by  the  return  that  immediately  upon  the  ser- 
vice of  the  alternative  writ  upon  him,  Judge  Bailey  announced 
that  we  would  proceed  no  further  with  the  pending  proceedings, 
and  that  they  were  stayed.  After  making  this  announoement, 
however,  the  judge  at  once  stated  that  a  new  contempt  had  been 
committed  by  Ashbaugh  and  Doolittle  in  the  immediate  pres- 
ence of  the  court  by  the  filing  of  their  sworn  return  or  affidavit 
in  response  to  tL^  original  order  to  show  cause  stating  that  the 
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charges  in  the  newspaper  articles  were  true;  that  this  contempt 
was  independent  of  the  alleged  contempt  by  publication,  and 
was  not  included  within  the  inhibition  of  the  writ,  and  that 
he  would  at  once  punish  them  for  this  contempt.  There- 
upon the  judge  proceeded  at  once  to  adjudge  them  guilty 
of  this  new  contempt,  and  sentenced  them  to  imprisonment 
therefor.  We  are  unable  to  agree  with  this  contention.  If,  as 
we  have  held,  the  original  publication  was  not  contempt,  and  the 
attempt  to  punish  it  as  such  was  in  excess  of  the  jurisdiction  of 
the  court,  then  certainly  the  defendants  had  *^  a  right,  when 
summoned  into  court,  to  allege  its  truth.  They  were  forced,  if 
they  were  in  any  degree  honorable  men  and  not  mere  slanderers, 
to  allege  the  truth  of  the  publication.  Any  other  course  would 
demonstrate  their  pusillanimity.  It  cannot  be  endured  that  a 
court,  by  unauthorized  summary  proceedings,  should  wring  from 
a  man  such  a  declaration,  and  then  abandon  the  original  proceed- 
ings, and  punish  this  forced  declaration  as  contempt. 

2.  The  question  remains  whether  the  writ  of  prohibition  is 
the  proper  remedy.  This  writ  issues  only  to  restrain  a  court  in 
the  exercise  of  judicial  functions  outside  or  beyond  its  jurisdic- 
tion, and  when  there  is  no  other  adequate  remedy:  State  v. 
Evans,  88  Wis.  255;  Quimbo  Appo  v.  People,  20  N.  Y.  631.  Hav- 
ing held  that  the  attempt  to  punish  the  publication  in  question 
as  contempt  was  in  excess  of  the  jurisdiction  of  the  circuit  court, 
no  reason  is  seen  why  the  writ  is  not  an  apt  and  proper  remedy, 
unless,  indeed,  there  be  other  adequate  remedies.  We  do  not 
think  that  in  a  case  like  the  present,  where  immediate  imprison- 
ment was  threatened  and  about  to  be  inflicted,  either  writ  of  er- 
ror or  habeas  corpus  can  be  said  to  be  an  adequate  remedy.  In 
either  case  the  trial  must  have  been  concluded  and  sentence  im- 
posed before  the  writ  could  issue,  and  in  the  case  of  habeas  cor- 
pus the  imprisonmnt  must  have  actually  begun.  There  certainly 
is  grave  doubts  whether  certiorari  would  lie  in  any  event:  Chit- 
tenden V.  State,  41  Wis.  285.  In  view  of  these  considerations  it 
seems  certain  that  neither  of  the  last-named  writs  would  afford 
an  adequate  remedy,  even  conceding  that  they  would  be  applic- 
able. Prohibition  has  been  used  in  other  jurisdictions  in  simi- 
lar cases:  Regina  v.  Lefroy,  8  L.  R.  Q.  B.  134;  4  Moak  Eng. 
Rep.  250;  People  v.  County  Judge,  27  Cal.  151;  Williams,  v. 
Dwuielle,  61  Cal.  442;  People  v.  Carrington,  5  Utah,  631. 

During  the  preparation  of  this  opinion,  the  writer  has  been 
furnished  with  a  pamphlet  discussion  of  the  law  of  contempts,  *• 
prepared  by  Judge  Bailey.    Although  arriving  at  different  con- 
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dosioiis  from  thoee  reached  by  us.  Judge  Bailey's  discussion  of 
the  question  bears  tlie  marks  of  his  well-known  legal  ability  and 
industry,  and  it  is  but  fair  to  say  that  it  has  been  of  much  as- 
sistance in  finding  and  considering  authorities  upon  the  interest- 
ing questions  involved  ill  this  case. 

The  judgment  in  this  case  having  already  been  entered  and 
execuited,  no  mandate  is  necessary. 

CONTEMPT  OF  COURT— INHERENT  POWER  OP  COURT  TO 
PUNISH.— Po'wrers  necessary  to  the  orderly  and  efficient  exercise  of 
Jurisdiction  are  Inlierent.  They  do  not  depend  upon  express  con- 
stitutional grant,  nor  in  any  sense  npon  the  legislative  will:  Hale 
T.  State,  55  Ohio  St.  210;  60  Am.  St.  Rep.  601,  and  nota  The  In- 
herent power  of  courts  to  punish  summarily  for  contempt  any  act 
committed  in  tlieir  presence,  or  so  near  their  sittings  as  to  disturb 
their  proceedings,  or  that  is  calculated  to  disturb  their  business  or 
impair  their  usetulness,  or  bring  them  into  disrespect  or  contempt, 
cannot  be  talc  en  a^i^ay  by  legislation:  In  re  Robinson,  117  N.  C. 
ri33;  53  Am.  St.  Rep.  596,  and  note;  monographic  note  to  Perclval  v. 
State,  50  Am.  St.  Rep.  573. 

CONTEMPT  OK  COURT— NEWSPAPER  PUBLICATIONS.— 
There  are  two  classes  of  alleged  contempts  of  court  by  newspaper 
and  similar  publications;  those  in  which  it  is  claimed  that  the  object 
of  the  publication  was  to  aflTect  the  decision  of  a  pending  cause, 
and  those  which  have  for  their  apparent  purpose  the  bringing  of 
eonrts  or  the  Judges  or  other  officers  constituting  an  essential  part 
thereof,  into  discredit  Both  these  classes  are  discussed  in  the 
monographic  note  to  Perciral  y.  State,  50  Am.  St.  Rep.  572-585. 

PROHIBITION^— WHEN  IT  LIES.— A  writ  of  prohibition  may 
issue,  though  there  is  a  remedy  by  appeal,  if  that  remedy  is  not 
adequate:  ELavemeyer  t.  Superior  Court  S^  Cai.  327;  18  Am.  St  Rep. 
102.  The  unlawful  assumption  of  Jurisdiction,  either  of  the  entire 
cause  or  8ul>Ject  matter  or  of  something  collateral  or  incidental 
thereto,  is  the  criterion  by  which  to  determine  whether  prohibition  Is 
the  proper  remedy:  See  monographic  note  to  State  ▼•  Commissioners 
of  Road8»  12  Am.  Dec.  607. 
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COLORED   PERSON—REFUSAL    OT    A    WAITER    IN    A 
RESTAURANT   TO    SERVE— LIABILITY    OP    MASTER— Under 
the  statutes  of  Wisconsin,  declaring  all  persons  to  be  entitled  to  tlio 
full  and  equal  enjoyment  of  the  accommodations  and  privileges  of 
inns,    restaurants,  saloons,  eating-bouses,  and  other  places  of  ac- 
commodation and  amusement  and  that  every  person  violating  such 
statute  shall  be  liable  to  the  person  aggrieved  in  a  sum  specified 
as  damages,  with  costs,  the  keeper  of   a   restaurant   wherein    the 
waiters  refused  to  serve  a  colored  man  with  food  is  liable  to  him, 
tliough  the  action  of  the  waiters  was  not  sanctioned  nor  ratified  by 
their  employer. 

MAS'J'ER  AND  SERVANT.— A  master  is  liable  for  the  willful 
and  TiTungfuI  act  of  his  servant  directly  within  the  scope  of  his  em- 
ployment though  not  sanctioned  nor  ratified  by  the  master. 
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0.  W.  Hazelton^  for  the  appellanL 
Austin  &  Fehr,  for  the  respondents. 

*2*  CASSODAY,  C.  J.  The  complaint  alleges,  in  effect^  that 
on  and  prior  to  October  30,  1895,  the  defendants  were  conduct- 
ing ^^  a  public  eating-house  and  saloon  in  Milwaukee;  that  on 
that  day  the  plaintiff  and  another  entered  said  eating-house  for 
the  purpose  of  being  served,  and  seated  themselves  at  one  of  the 
tables  provided  for  patrons,  and  waited  some  forty  minutes  for 
some  one  to  take  their  order;  that,  on  inquiry,  they  were  in- 
formed by  the  defendants  that  their  order  was  not  taken  because 
the  plaintiff  was  a  colored  man,  whereupon  they  left,  and  went 
elsewhere  for  supper;  that,  by  such  failure  and  refusal  to  take 
the  plaintiff's  order,  the  defendants  wrongfully  and  unjustly 
denied  to  the  plaintiff  the  equal  enjoyment  and  privilege  of  their 
said  eating-house,  without  valid  reason  or  excuse,  and  by  an  un- 
just and  illegal  discrimination,  based  wholly  on  color,  to  his 
damage  in  the  sum  five  hundred  dollars. 

The  answer  in  effect  admits  that  the  defendants  conducted 
such  saloon  and  restaurant  at  the  time  mentioned;  that  they 
had  many  hundreds  of  patrons  and  many  employ6s>  and  could 
not  give  personal  attention  to  all  their  guests;  that  the  plaintiff, 
a  colored  man,  and  his  friend,  a  white  man,  were  served  with 
breakfast  at  their  restauranit  on  the  morning  of  that  day;  that 
about  supper  time  they  returned,  and,  after  remaining  in  the 
restaurant  a  short  time,  the  plaintiff  complained  to  the  defend- 
ants that  he  had  not  been  seirved;  that  the  defendants  there- 
upon requested  one  of  their  waiters  to  serve  the  plaintiff,  but 
that  he  refused  to  do  so,  although  demanded  of  him  by  the 
defendants;  that  thereupon  the  plaintiff  left  the  restaurant;  that 
as  soon  as  they  could  secure  other  help,  they  discharged  said 
waiter;  that  the  defendants  had  not  been  prosecuted  for  a  mis- 
demeimor,  under  chapter  223  of  the  Laws  of  1895;  that  they  de- 
nied that  they  aided,  incited,  or  countenanced  said  waiter  in 
such  refusal,  or  that  they  or  either  of  them  refused  the  plaintiff 
service  in  their  restaurant. 

At  the  dose  of  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  defendants,  and,  from  the  judgment  entered  thereon,  the 
plaintiff  brings  this  appeal. 

^*®  It  is  undisputed  that  the  saloon  and  restaurant  mentioned 
was  a  public  eating-house;  that  the  waiters  of  the  defendants 
therein  were  all  white;  that  the  plaintiff  was  black  colored;  and 
that  the  refusal  to  wait  upon  him  was  solely  by  reason  of  his 
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color.  The  statute  of  this  state  provides,  in  effect:  'Thail;  all 
peraons  within  this  state  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodations,  advaaitagefl.,  focilities,  and 
privileges  of  inns,  restaurants,  saloons,  .  •  .  •  eating-houses, 
....  and  all  other  places:  of 'puMcaccommodattion  or  amuse- 
ment, subject  only  to  the  ccnditioiisrand  JittdlatioBs  ^ablished 
by  law  and  applicable  alike  to  all  persons  of  eV€ff  vaJbe  asid ; 
color^:  Laws  1895,  c.  223,  sec.  1.  *'That  any  person  who  shall  / 
violate  the  foregoing  section  or  any  part  thereof,  by  denying  to 
any  person,  except  for  reasons  by  law  applicable  alike  to  all  per- 
sons, the  full  enjoyment  of  any  of  the  accommodations,  advan- 
tages, facilities,  or  privileges  enumerated  in  said  section,  or  by 
aiding  or  inciting  such  denial,  •  •  •  •  shall,  for  every  such  of- 
fense, be  liable  to  the  person  aggrieved  thereby  in  a  sum  not  less 
than  five  dollars,  as  damages,  with  costs,  to  be  recovered  in  any 
court  of  competent  jurisdiction  in  the  county  where  said  offense 
was  committed'':  Laws  1895,  c.  223,  sec.  2. 

The  trial  court  refused  to  direct  a  verdict  for  the  plaintiff, 
and  also  refused  to  instruct  the  jury  that  the  plaintiff  was  en- 
titled to  a  verdict  for  at  least  the  minimum  sum  mentioned  in 
the  law,  and  charged  the  jury,  among  other  things^  to  the  effect 
that  it  was  undisputed  that  one  of  the  waiters  refused  to  serve 
the  plaintiff;  that  such  action  of  the  wait^  was  inexcusable  un- 
der the  circumstances,  and  in  violation  of  the  law,  and,  if  the 
evidence  satisfied  them  that  such  act  of  the  waiter  was  ratified 
by  the  defendants,  then  the  defendants  would  be  liable  to  the 
plaintiff  for  damages.  And  the  trial  court  further  charged  the 
jury  that  "if  you  find,  however,  that  the  defendants  did  not  rat- 
ify such  action  of  their  servant,  and  that  the  defendants  did 
what  they  could  reasonably  be  expected  to  do  under  the  cir- 
ctmistances  to  ^^  enforce  their  orders  to  such  servant,  or,  by 
not  so  doing,  did  not  intend  to,  and  did  not,  aid  their  waiter  in 
carrying  out  his  said  purpose,  then  your  verdict  will  be  for  the 
defendants." 

These  portions  of  the  charge,  as  well  as  others,  are  based  upon 
the  theory  that  the  defendants  were  not  liable  in  damages  for 
such  wrongful  and  unlawful  acts  of  thir  servants,  unless  they 
either  ratified  the  same,  or  aided  or  incited  or  encouraged  their 
servants  in  such  nonperformance  of  duty.  Such  theory  was  in 
direct  confiict  with  a  well-settled  rule  of  law  constantly  being 
applied  by  this  and  other  courts,  to  the  effect  that  "a  master  is 
liable  for  a  wrong  done  by  his  servant,  whether  through  negli- 
gence or  the  malice  of  the  latter,  in  the  course  of  an  employ- 
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W.  J.  Turner,  for  the  appellants. 

Mock,  Biley,  Wittig  &  Schinz,  for  the  respondentSb    • 

**"*  WINSLOW,  J.  Two  principal  conientions  are  made  by 
the  intervener  upon  which  the  order  setting  anide  the  plainti&' 
judgment  is  sought  to  be  justified:  1.  That  the  judgment  note 
did  not  authorize  the  entry  of  judgment  thereon  in  Wisconsin, 
but  only  in  Illinois;  and  2.  That  the  including  of  ten  per  cent 
attorney's  fees  in  the  warrant  rendered  it  fraudulent  and  void 
as  to  creditors. 

1.  It  is  well  established  that  "the  authority  to  confess  a  judg- 
ment without  process  must  be  clear  and  explicit,  and  must  be 
strictly  pursued":  Manufacturers'  etc.  Bank  y.  St.  John,  5  Hill, 
497.  We  think,  however,  that  it  would  be  a  very  great  surprise 
to  the  profession  to  learn  that  a  general  power  of  attorney  pur- 
porting to  authorize  the  entry  of  judgment  in  any  court  of  rec- 
ord does  not  in  fact  authorize  the  entry  of  judgment  in  any  state 
save  the  state  in  which  the  note  is  given.  Suoh,  certainly,  has 
not  been  the  prevailing  idea  as  to  the  law  on  this  subject,  as  is 
well  proven  by  the  numerous  instances  of  the  entry  of  such  judg- 
ments, without  objection,  in  the  courts  of  this  staAe,  upon  war- 
rants similar  to  the  one  in  suit  executed  in  otiher  states.  The 
judgment  note  is  now  in  wide  use,  and  is  recognized  as  a  very 
convenient  and  valuable  security  in  the  business  world.  The 
business  relations  between  the  various  states  are  very  close,  and 
growing  closer  every  year;  and  if  it  be  true  that  a  judgment  note 
in  general  terms,  taken  in  one  state,  cannot  be  used  in  another, 
then,  certainly,  its  usefulness  will  be  very  ***  seriously  impaired. 
Two  decisions  only,  so  far  as  we  know,  justify  this  contention, 
viz.,  Carlin  v.  Taylor,  7  Lea,  666,  and  Davis  v.  Packer,  8  Ohio 
C.  C.  107. 

In  the  Tennessee  case,  it  was  held  that  a  warrant  authorizing 
any  attorney  in  the  United  States  or  elsewhere  to  confess  judg- 
mnt  was  void  for  "comprehensive  uncertainty.^*  The  Ohio  case 
holds  that  a  general  power  of  attorney  executed  in  Illinois  au- 
thorizing the  entry  of  judgment  in  any  court  of  record  does  not 
authorize  the  entry  of  judgment  in  an  Ohio  court.  We  are  not 
satisfied  with  the  reasoning  in  either  of  these  cases.  We  are  un- 
able to  see  any  reason  why  a  debtor  may  not  gite  a.  general  war- 
rant of  attorney  to  his  creditor  authorizing  the  entry  of  judg- 
ment in  "any  court*'  that  the  creditor  may  choose,  and  why  sudi 
power  should  be  held  void  as  comprehensively  uncertain  is  not 
clear.    The  very  fact  that  judgment  may  be  entered  in  one  state 
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aa  well  aa  another  gives  added  value  to  the  Becurity,  and  was 
doubtless  intended  so  to  do.  Certainly,  when  the  warrant  au- 
thorizes the  entry  of  judgment  in  "any  court  of  record/^  the 
authority  given  is  clear  and  explicit  enough  to  satisfy  the  most 
fastidious.  The  power  is  very  broad  and  sweeping,  but  it  is  at 
the  same  time  clear  and  explicit. 

The  case  of  Manufacturers'  etc.  Bank  v.  St.  John,  5  Hill,  497, 
was  also  cited  as  sustaining  the  proposition  that  no  judgment 
could  be  entered  <mi  this  warrant  in  Wisconsin.  This  case  sim- 
ply decided  that  when  a  warrant  showed  on  its  face  that  it  was 
only  intended  to  be  used  in  Pennsylvania,  it  could  not  be  exe- 
cuted in  New  York.  This  doctrine  is  entirely  reasonable.  If 
a  power  of  attorney  drawn  in  general  terms  contain  also  pro- 
visions plainly  showing  the  intuition  to  limit  the  execution  to 
one  state,  it  would  certainly  seem  proper  to  construe  the  general 
words  as  being  limited  by  the  special  provisions:  Freeman  on 
Judgments,  sec.  545.  We  find  in  the  warrant  before  us  no  sat- 
isfactory indication  of  an  intention  to  limit  its  operation  to  the 
state  of  Illinois.  The  waiver  of  the  benefits  of  *^^  the  Illinois 
exemption  laws  can  hardly  be  construed  as  such  a  limitation. 
The  circumstances  under  which  the  note  before  us  was  executed 
would  very  clearly  rebut  any  such  intention.  It  was  executed 
by  merchants  who  were  residents  of  and  doing  business  in  Wis- 
consin, and  who  were  simply  in  Chicago  for  the  purpose  of  buy- 
ing goods.  An  intention  to  limit  the  operation  of  the  warrant 
to  tiie  staite  of  Illinois  would  not  be  reasonable  or  probable.  We 
conclude  that  the  warrant  authorized  the  entry  of  judgment  in 
Wisconsin. 

2.  Did  the  including  of  ten  per  cent  attorney's  fees  in  the 
warrant  and  judgment  render  both  void  as  to  creditors?  This 
question  must  also  be  answered  in  the  negative.  Such  stipula- 
tions, when  reasonable  in  amount,  have  been  held  valid  by  this 
court:  Vipond  v.  Townsend,  88  Wis.  285;  First  Nat.  Bank  v. 
Laisen,  60  Wis.  206;  50  Am.  Eep.  365.  It  is  true  that  it  is 
also  held  in  the  case  last  cited  that  such  a  stipulation  is  not 
conclusive  as  to  amount,  but  that  a  reasonable  amount  must  be 
fixed  by  the  court  or  jury  on  the  trial.  The  question  here,  how- 
ever, is  whether  the  judgment  will  be  set  aside  simply  because 
the  attorney's  fee  was  not  assessed  by  a  court  or  jury.  Upon 
familiar  principles,  it  will  not  be  set  aside  unless  it  be  shown 
to  be  unreasonable  or  inequitable,  as  well  as  irregular.  We  see 
no  evidence  of  actual  fraudulent  intent  here,  and  we  do  not  un- 
derstand that  the  trial  court  found  actual  fraud,  but  simply  that 
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the  including  of  the  attorney's  fee  was  a  gratuity  given  by  an 
insolvent  debtor  to  a  creditor,  which  rendered  the  whole  security 
void  as  a  matter  of  law.  In  this  conclusioQ  we  cannot  agree. 
An  insolvent  debtor  may  give  a  valid  judgment  note  to  his  cred- 
itor if  the  transaction  be  free  from  fraud,  subject,  however,  to 
the  provisions  of  law  relating  to  the  setting  aside  of  such  trans- 
actions when  they  take  place  within  sixty  days  prior  to  the  execu- 
tion of  a  voluntary  assignment:  Sanborn  and  Berryman's  An- 
notated Statutes,  sec.  1693  a.  If  a  valid  judgment  note  can  be 
given,  certainly  it  may  include  the  provisions  which  such  notes 
usually  contain,  **•  and  the  provision  for  an  attorney's  fee  is 
one  of  those  provisions.  If  it  were  shown  that  the  attorney's 
fee  was  unreasonably  large,  or  was  a  mere  cloak  for  a  fraudulent 
transfer  of  property  without  consideration,  the  question  would 
be  different. 

No  other  questions  are  presented  which  are  important  enough 
to  require  discussion. 

By  the  Court.    Order  reversed,  and   action  remanded  with 
directions  to  deny  the  motion. 


JUDGMENTS  BY  CONFESSION.— A  WARRANT  OP  ATTOR- 
NEY purporting  to  give  authority  to  confess  judgments  in  courts 
beyond,  as  well  as  within  the  limits  of  the  state  where  it  is  exe- 
cuted, is  not  void.  It  confers  authority  to  confess  judgment  in  that 
state,  whatever  be  its  effect  elsewhere:  First  Nat.  Bank  v.  Gar- 
land, 109  Mich.  515:  63  Am.  St  Rep.  597,  and  note.  See  Spence  t. 
Bmerine,  46  Ohio  St.  433;  15  Am.  St  Rep.  634. 

JUDGMENTS  BY  CONFESSION— WARRANT  OF  ATTORNEY 
—ATTORNEY'S  FEES.— Stipulations  by  which  a  debtor  agrees  to 
pay  fees  of  his  creditor's  attorney  in  case  the  latter  is  compelled  to 
resort  to  legal  proceedings  to  collect  his  debt  is  an  agreement  which 
Is  not  only  eminently  just  but  which  rests  upon  a  good  and  valu- 
ble  consideration:  Weigley  ▼.  Matson,  125  IlL  64;  8  Am.  St.  Eep. 
835. 
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[97  WI8C0NBIH,  166.] 

OY  PRE8.— The  doctrine  of  cy  pres  as  It  existed  In  Eng- 
land and  has  been  applied  in  some  of  the  states  of  the  American 
Union,  whereby  trust  provisions  are  administered  and  executed 
as  near  to  the  presumed  intention  of  the  founder  as  may  be,  is 
not  recognized  as  a  part  of  the  Judicial  power  in  the  state  of  Wis- 
consin. 

TRUSTS,  TO  BE  CHARITABLE,  must  be  of  such  a  dear 
and  definite  nature  that  a  court  of  equity  may  deal  with  them 
in  the  exercise  of  its  ordinary  functions  and  render  them  affective. 

CHARITABLE  TRUSTS— FATAL  UNCERTAINTY  IN.— A 
bequest  of  a  sum  of  money  to  the  bishop  of  F.,  to  be  used  by 
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him  for  the  benefit  and  behoof  of  the  Protestant  Episcopi^  Church 
of  F.,  BDch  church  not  being  a  corporate  body  or  legal  entity 
capable  of  taking  the  fund,  but  consisting  of  several  churches  or 
organizations,  is  void  for  uncertainty.  The  court  cannot  deter- 
mine as  to  which  of  the  churches  or  what  members  thefeof  shall 
participate  in  the  testator's  bounty. 

CHAUITABLE  TRUSTS— UNCERTAINTY.— A  bequest  of 
property  to  be  used  by  a  Roman  Catholic  bishop  of  the  diocese  of 
G.,  for  the  benefit  and  behoof  of  the  Roman  Catholic  church,  is  void 
for  uncertainty. 

CONVERSION  OP  REALTY  INTO  PERSONALTY.— A 
power  of  sale,  however  peremptory  in  form,  does  not  opeir* 
ate  as  a  conversion  in  the  aid  of  any  particular  purpose  of  the 
testator,  where  the  plan  or  purpose  fails  by  reason  of  illegality, 
lapse,  or  other  cause.  *In  such  a  case,  the  property  retains  its  ori- 
ginal character  and  goes  to  the  heir  or  next  of  ]£in  as  real  or 
personal  estate,  as  the  case  may  be. 

TRUST  FOR  MASSES.— A  bequest  of  a  sum  of  money  to 
the  Roman  Catholic  bishop  of  the  diocese  of  G.,  to  be  used  by 
him  for  masses  for  the  repose  of  the  souls  of  designated  persons 
in  the  several  sums  in  the  will  specified,  is  void  for  want  of  bene- 
ficiaries who  may  come  into  equity  and  enforce  its  performance. 

A  TRUST  NOT  CAPABLE  OP  ENFORCEMENT  BY  A 
COURT  cannot  be  sustained  on  the  ground  that  the  trustee  has 
accepted  it  and  will  carry  it  out  according  to  what  he  understands 
to  be  the  wishes  of  the  donor. 

TRUSTS— WHEN  NOT  SUSTAINABLE.— To  constitute  a 
valid  testamentary  trust  there  must  be  a  definite  beneficiary,  either 
named  or  capable  of  being  ascertained  within  the 'rules  of  law  ap- 
plicable to  such  cases.  The  absence  of  a  definite  beneficiary  is,  as 
a  general  rule,  a  fatal  objection  to  any  attempt  to  create  a  valid 
trust. 

TRUST— REQUEST  FOR  MASSES.  WHEN  CREATES.— A 
bequest  of  a  sum  specified  to  a  Roman  Catholic  bishop  of  the  dio- 
cese of  G.,  to  be  used  and  applied  for  masses  for  the  repose  of  the 
soul  of  the  testator  and  the  souls  of  other  deceased  persons  desig- 
nated In  the  will,  is  not  a  bequest  to  the  bishop  to  have  and  enjoy 
as  he  may  deem  best,  but  is  an  attempt  to  create  a  trust. 

Suit  by  the  heirs  at  law  of  Owen  McHugh,  deceased^  against 
his  executor^  Patrick  McCole^  and  against  the  bishop  of  the 
Boman  Catholic  diocese  of  Green  Bay,  Bridget  Carney,  John 
O'Ronrke,  and  Frank  McGrath,  as  trustees  of  St.  Augustine's 
Roman  Catholic  Church  at  Chilton,  C.  C.  Grafton,  bishop  of  the 
Protestant  Episcopal  Church  of  Fond  du  Lac,  and  the  Catholic 
Orphan  Asylum  of  Green  Bay,  Wisconsin,  for  the  construction 
of  the  will  of  Owen  McHugh,  deceased,  and  particularly  with 
reference  to  the  bequests  and  devises  of  paragraphs  4  and  7  there- 
of, and  to  obtain  an  adjudication  whether  the  provisions  of  such 
paragraphs  were  void.  By  the  fourth  provision  of  his  will  the 
testator  bequeathed  to  the  Protestant  Episcopal  bishop  of  Fond 
du  Lac  three  hundred  dollars^  *'to  be  used  by  him  for  the  benefit 
and  behoof  of  the  Protestant  Episcopal  Church  of  said  diocese 
of  Fond  du  Lac,  Wisconsin/'    By  the  seventh  clause  of  the  will 
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there  was  given  to  the  Boman  Catholic  bishop  of  the  diocese  of 
Green  Bay,  Wisconsin,  the  sum  specified  therein,  '^to  be  used 
and  applied  as  follows:  for  masses  for  the  repose  of  my  soul, 
two  thousand  dollars;  for  masses  for  the  repose  of  the  soul  of 
my  deceased  wife,  Mary  McHugh,  the  sum  of  one  thousand  dol- 
lars; for  the  repose  of  the  soul  of  my  deceased  son,  John  Mc- 
Hugh, five  hundred  dollars;  for  the  repose  of  the  soul  of  my 
deceased  daughter,  Katie  McHugh,  the  sum  of  one  hundred 
dollars;  for  masses  for  the  repose  of  the  souls  of  my  father  and 
mother,  Owen  and  Hannah  McHugh,  fifty  dollars;  for  the  So- 
man Catholic  Orphan  Asylum  at  Green  Bay,  Wisconsin,  the  sum 
of  five  hundred  dollars/'  The  testator,  by  the  seventh  clause 
of  the  will,  bequeathed  and  devised  the  balance  of  his  estate  ^Ho 
the  Boman  Catholic  bishop  of  Green  Bay,  Wisconsin,  to  be  by 
him  used  for  the  benefit  and  behoof  of  the  Boman  Catholic 
Church/'  The  trial  court  denied  the  validity  of  that  part  of  the 
will  making  bequests  of  money  to  be  used  for  masses,  and  also 
the  bequest  contained  in  clauses  4  and  7  of  the  wilL 

J.  E.  McMullen  and  L.  J.  Nash,  for  the  plaintifiEs. 

Wigman  &  Martin,  for  the  defendants. 

ira  PINNEY,  J.  The  record  does  not  disclose  how  much 
of  the  testator's  estate  consisted  of  realty,  or  how  much  of  per- 
sonal property.  It  may  be  fairly  assumed  from  the  seventh 
or  residuary  clauses  of  the  will,  disposing  of  "all  the  rest,  resi- 
due, and  remainder  of  the  testator's  estate,  real  or  personal," 
to  the  Boman  CathoUc  bishop  of  Green  Bay,  Wisconsin,  "to  be 
by  him  used  for  the  benefit  and  behoof  of  the  Boman  Catholic 
Church,"  that  the  testator  owned  both  real  and  personal  estate, 
and  that  it  was  understood  that  there  might  be  a  residue  or  re- 
mainder of  either  real  or  personal  estate  not  required  for  the 
payment  of  the  legacies  specified  in  the  will.  The  will  contem- 
plates, as  to  the  legacies  therein  named,  that  it  should  be  exe- 
cuted in  personalty  exclusively,  and  that  any  residue  of  real  es- 
tate which  it  might  not  be  necessary  to  sell  in  order  to  pay  said 
legacies  should  pass  under  the  residuary  clause  in  the  will.  It 
was  plainly  the  intent  of  the  testator  that,  for  the  purpose  of  sat- 
isfying said  legacies,  his  executor  should  convert,  if  need  be,  all 
his  real  estate  into  money.  If  the  said  provisions  of  the  will 
are  valid,  the  doctrine  of  equitable  conversion  would  apply  fo 
the  extent  tliat  the  provisions  of  said  will  may  be  valid;  and  the 
court  would  deal  with  the  estate  as  personalty:  Dodge  v.  Wil» 
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liams,  46  Wis.  97;  Webster  v.  Morris,  66  Wis.  399;  57  Am.  Rep. 
27S.  It  will  be  seen  upon  an  examination  of  the  record  that 
if  a  residue  of  realty  remained  unsold,  the  sale  of  which  was 
not  necessary  for  the  payment  of  such  bequests,  the  validity  of 
1^  the  will  as  a  devise  of  such  realty  will  be  determined  by 
prindples  involved  in  the  determination  of  the  validity  of  the 
bequests  above  stated.  All  the  contested  provisions  of  the  will 
are  essentially  trust  provisions,  and  appear  to  be  void  for  uncer- 
tainty and  wholly  incapable  of  being  executed  by  a  court  of 
equiiy  by  virtue  of  its  judicial  jurisdiction  over  private  trusts. 
Unless  tiiey  can  be  so  executed,  they  must  necessarily  fail;  for 
it  is  settled  that  the  doctrine  of  cy  pres — as  it  existed  in  Eng- 
land and  as  it  has  been  applied  in  some  of  the  states  of  the  Am- 
erican Union,  whereby  trust  provisions  are  administered  and  ex- 
ecuted as  near  to  the  presumed  intention  of  the  donor  or  founder 
as  may  be — ^is  not  recognized  or  acted  upon  by  the  courts  of  this 
state  as  a  part  of  the  judicial  power  of  the  state.  The  doctrine 
rests  upon  a  prerogative  or  sovereign  power,  is  not  strictly  ju- 
dicial in  its  nature,  and  consequently  the  courts  of  the  state 
cannot  exercise  it:  Will  of  Fuller,  75  Wis.  435;  Heiss  v.  Mur- 
phey,  40  Wis.  276;  Ruth  v.  Oberbrunner,  40  Wis.  238. 

We  are  of  opinion  that  the  trust  provisions  in  question  are 
void  for  uncertainty,  in  that  no  certain  and  competent  bene- 
ficiaries are  named  who  may  come  into  a  court  and  claim  and 
establish  their  right  to  the  fund  and  to  the  execution  of  the 
trusts  of  the  will;  and  no  method  has  been  prescribed  or  pointed 
out  for  the  administration  of  the  several  funds  or  their  appli- 
cation to  the  purposes  of  the  supposed  trusts.  The  teste-tor 
has  not  fully  defined  his  trust  purposes,  but  has  left  them  so  in- 
definite that  it  is  impossible  for  the  court,  in  the  exercise  of  its 
judicial  functions,  to  administer  them  after  the  manner  of  pri- 
vate trusts,  without  in  substance  making  a  new  will  for  the  tes- 
tator, or  at  least  new  and  eflfective  provisions  to  carry  his  sup- 
posed intentions  into  eflfect:  Will  of  Fuller,  75  Wis.  435.  In 
order  that  these  trusts  shall  be  sustained  they  must  be  of  such  a 
clear  and  definite  nature  that  the  court  can. deal  with  them  in 
the  exercise  of  its  ordinary  judicial  functions,  and  render  them 
effective:  Webster  ^'^^  v.  Morris,  66  Wis.  366;  57  Am.  Sep.  278; 
Heiss  ▼.  Murphey,  40  Wis.  276:  Estate  of  Iloffen,  70  Wis.  522. 
The  position  that  the  disputed  trust  provisions  of  this  will  are 
hopelessly  indefinite  and  uncertain,  for  the  reasons  stated,  is 
supported  by  very  many  recent  and  well-considered  cases,  and  by 
arguments  which  we  are  compelled  to  regard  as  unanswerable. 
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It  was  conceded  by  tbe  learned  counsel  for  the  party  seeking  to 
maintain  these  seyeml  disputed  provisions  thaffc^  regarded  as 
truErtSj  they  must  necessarily  fadl.  That  they  are  trust  provis- 
ionSy  imposing  active  duties  upon  the  trustee^  does  not^  we 
thinky  upon  a  consideraton  of  their  terms^  admit  of  doubt  or 
question. 

1.  The  bequest  of  three  hundred  dollars  to  the  bishop  of  Fond 
du  Lac,  Wisconsin,  is  "to  be  used  by  him  for  the  benefit  and 
behoof  of  the  Protestant  Episcopal  Church  of  Pond  du  Lee, 
Wisconsin/'  The  Protestant  Episcopal  Church  of  the  diocese 
of  Fond  du  Lac  is  not,  so  far  as  we  are  advised,  a  body  corporate 
or  legal  entity,  capable  in  law  of  taking,  claiming,  or  asserting 
any  right  in  court  to  this  fund,  and  could  not,  as  against  the 
personal  representatives  and  distributees  of  the  testator  or  donor, 
apply  for  and  have  it  paid  over.  It  consists,  as  we  understand, 
of  several  churches  or  organizatons,  and  there  has  been  no  selec- 
tion, or  provision  for  any,  as  to  which  of  said  churches,  or  what 
members  of  either  of  them,  are  to  take  or  to  participate  in  the 
donor's  bounty,  or  to  what  extent,  nor  has  there  been  authority 
conferred  on  anyone  to  make  such  selection.  In  the  absence 
of  such  provision,  the  ^ourt  will  be  powerless  to  make  any  such 
selection  without  any  plan  or  scheme,  cy  presi,  for  the  distribu- 
tion of  the  funds. 

2.  The  seventh  or  residuary  clause  of  the  will  is  of  like  char- 
acter and  subject  to  similar  infirmities.  The  properi;y  to  be 
affected  by  this  provision  is  ''to  be  used'*  by  the  Roman  Cath- 
olic bishop  of  the  diocese  of  Green  Bay,  "for  the  benefit  and 
behoof  of  the  Eoman  Catholic  Church."  What  church  or  body 
is  thus  designated  or  intended?  Is  it  the  Roman  *^*  Catholic 
Church  in  any  particular  city,  state,  or  diocese?  Certainly  no 
such  church  is  specified.  Or  does  this  designation  include  the 
Roman  Catholic  Church  throughout  the  entire  world?  The 
difficulty — ^indeed,  the  utter  impossibility — of  dealing  with  and 
executing  this  provision  as  a  valid  trust  is,  we  think,  obvious  and 
insuperable;  and,  within  the  authorities,  this  dause  of  the  will 
must  be  regarded,  for  these  reasons,  as  void  and  inopemtive  for 
any  purpose,  and  utterly  ineffective  to  pass  any  interest  or  es- 
tate whatever  to  the  bishop  of  the  Roman  Catholic  Church  of 
the  diocese  of  Green  Bay.  Manifestly,  he  could  not  take  or 
derive  thereunder  any  trust  estate  or  interest  which  ft  court  of 
equity  could  execute,  protect,  or  enforce,  for  want  of  certain, 
competent,  and  definite  beneficiaries  of  the  trust.  It  is  evident 
that  no  one  of  these  trust  provisions  affecting  the  testator's  real 
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estate  can  be  ffostained  under  the  statute  in  relation  to  uses  and 
trusts.     No  one  of  them  is  for  any  one  of  the  purposes  specified 
in  section  2081  of  the  Berised  Statutes^  for  which  express  trusts 
in  real  esta^te  may  be  created;  and  neither  of  them  is  so  framed 
that  it  can  be  sustained  as  being  "for  the  beneficial  interests  of 
any  person  or  persons,  when  such  trust  is  fully  expressed  anJ 
clearly  defined  upon  the  face  of  the  instrument  creating  it." 
Whatever  residue,  therefore,  of  real  estate  may  remain  after  sat- 
isfying the  valid  bequests  of  the  will,  is  undisposed  of  by  it, 
and  must  go  to  the  heirs  at  law  of  the  testator.    Failing  the  be- 
quests in  the  fifth  and  seyenth  clauses  in  the  will,  the  purpose  of 
the  conversion  of  real  estate  into  personalty  ceases,  except  as  to 
the  valid  bequests.    The  case  in  this  respect  falls  within  the 
general  principle  that  a  power  of  sale,  however  peremptory  in 
form,  does  not  operate  as  a  conversion  in  aid  of  a  particular  pur- 
pose of  the  testator  where  the  testator^s  plan  or  purpose  fails  by 
reason  of  illegality,  lapse,  or  other  cause.    In  such  event,  an 
intention  to  convert  realty  into  personalty  will  not  be  implied, 
and  the  property  retains  its  original  character,  and  goes  to  ^'^ 
the  heir  or  next  of  kin  as  real  or  personal  estate,  as  the  case  may 
be:  Read  v.  Williams,  125  N.  Y.  571;  21  Am.  St.  Rep.  748. 

ITie  bequest  for  the  Catholic  Orphan  Asylum  at  Green  Bay, 
Wisconsin,  an  incorporated  body,  was  sustained,  and  is  not  in 
question  on  these  appeals.  That  part  of  the  judgment  ad- 
judging the  bequest  in  the  sixth  clause  of  the  will  of  five  hun- 
dred dollars  to  the  trustees  of  the  Roman  Catholic  Church  at 
Chilton,  Calumet  county,  towit,  St.  Augustine  Church  (to  be 
used  for  the  benefit  of  said  church,  and  in  repairing  the  same), 
void,  does  not  appear  to  have  been  appealed  from,  and  its  valid- 
ity is  not  now  in  question. 

The  trust  provision  in  the  fifth  paragraph  of  the  will,  be- 
queathing three  thousand  six  hundred  and  fifty  dollars,  to  be 
used  and  applied  for  masses  as  therein  specified,  is  also  void,  for 
the  reason  that  there  is  no  beneficiary  or  beneficiaries  of  the  trust 
who  may  come  into  equity  and  enforce  performance.  It  is  evi- 
dent that  such  a  trust  is  not  capable  of  execution,  and  no  court 
could  take  cognizance  of  any  question  in  respect  to  it  for  want 
of  a  competent  party  to  raise  and  litigate  any  question  of  abuse 
or  perversion  of  the  trust.  Although  the  tesrtator  has  used  lan- 
guage ordinarily  used  for  the  declaration  of  a  trust,  it  is  aro^ed 
that  the  court  cannot  impute  to  him  the  intention  of  creating  a 
trust  simply  for  the  sake  of  subsequently  condemning  it.  It  is 
iie  duty  of  the  court  to  declare  the  construction  and  meaning 
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of  this  clause  of  the  will,  and  then  to  determine  whether  it  is 
in  conformity  with  the  law.  Where  the  language  is  plain  and 
unambiguous,  we  are  not  permitted  to  wrest  it  from  its  natr 
ural  import,  in  order  to  save  a  provision  from  condemnation: 
Cottman  v.  Grace,  112  N.  Y.  309.  The  court  is  stall  bound  to 
give  judgment  upon  the  essential  character  of  the  instrument,  ac- 
cording to  its  true  legal  effect  and  meaning.  In  Ford  v.  Ford,  70 
Wis.  21,5  Am.  St.  Rep.  117,  a  trust  was  held  to  exist  under  the 
provisions  of  a  will  as  a  matter  of  construction,  and  yet  the  court 
declared  it  void  as  to  a  part  of  the  property  affected  by  it.  It  is  a 
well-settled  rule  that,  where  "''  a  trust  fails  for  indefiniteness  or 
uncertainty,  the  representatives  or  distributees  of  the  donor  will 
prevail  over  the  claimant  under  the  trust:  Levy  v.  Levy,  33  N. 
Y.  107;  HoUand  v.  Alcock,  108  N.  Y.  313;  2  Am.  St.  Rep.  420. 
In  the  case  last  cited,  the  will  of  G.  bequeathed  his  residuary 
estate,  which  consisted  exclusively  of  personalty,  to  his  execu- 
tors, in  trust  for  the  purposes  expressed  therein,  as  follows:  '*To 
be  applied  by  them  for  the  purpose  of  having  prayers  offered  in 
a  Roman  Catholic  church,  to  be  by  them  selected,  for  the  repose 
of  my  soul  and  the  souls  of  my  family,  and  also  the  souls  of  all 
others  who  may  be  in  purgatory."  It  was  held  that  the  trust 
80  attempted  to  be  created  was  invalid;  and  that,  as  to  such 
residuary  estate,  the  testator  died  intestate,  and  the  next  of  kin 
of  the  testator  were  entitled  thereto,  as  there  was  no  beneficiary 
in  existence,  or  to  come  into  existence,  who  was  interested  in  or 
who  could  demand  the  execution  of  the  trust 

In  Holland  v.  Alcock,  108  N.  Y.  313,  2  Am.  St.  Rep.  420,  it 
was  said:  "When  a  trust  is  attempted  to  be  created  without 
any  beneficdary  entitled  to  demand  its  enforcement,  the  trustee 
would,  if  the  trust  property  were  in  his  possession,  have  tihe 
power  to  hold  it  to  his  own  use,  without  accountability  to  any- 
one, and  contrary  to  the  intention  of  the  donor,  but  for  the  prin- 
ciple that  in  such  a  case  a  resultiug  trust  attaches  in  favor  of 
whoever  would,  but  for  the  alleged  trust,  be  equitahly  entitled  to 
the  property.  This  equitable  title  cannot,  on  any  sound  prin- 
ciple, be  made  to  depend  upon  the  exerxjise  by  the  trustee  of  an 
election  whether  he  will  or  will  not  execute  the  alleged  trust. 
In  such  a  case  there  is  no  trust,  in  the  sense  in  which  the  term 
is  used  in  jurisprudence.  There  is  simply  an  honorary  and 
imperfect  obligation  to  carry  out  the  wishes  of  the  donor,  which 
the  alleged  trustee  cannot  be  compelled  to  perform,  and  which 
he  has  no  right  to  perform,  according  to  the  wishes  of  those 
legally  or  equitably  entitled  to  the  property,  or  who  have  sue- 


Aug.  1897.]  McHuGH  v.  McColb.  113 

ceeded  to  the  title  ^^^  of  the  original  donor.  The  existence 
of  a  yalid  trust  capable  of  enforcement  is  consequently  essential 
to  enable  one  claiming  to  hold  as  trustee  to  withhold  the  prop- 
erty from  the  legal  representatiyes  of  the  alleged  donor.  A 
merely  nominal  trust,  in  the  performance  of  which  no  ascertain- 
able person  has  any  interest  and  which  is  to  be  performed  or 
not  as  the  person  to  whom  the  money  is  given  thinks  fit,  has 
never  been  held  to  be  sufficient  for  that  purpose."  In  Levy  v. 
Levy,  33  N.  Y.  107,  Wright,  J.,  said  that,  "if  there  is  a  single 
postulate  of  the  common  law  established  by  an  unbroken  line 
of  decisions,  it  is  that  a  trust  without  a  certain  beneficiary  who 
can  claim  its  enforcement  is  void'':  Prichard  v.  Thompson,  95 
N.  Y.  76;  47  Am.  Eep.  9.  And  in  Fosdick  v.  Hempstead,  125 
N-  Y.  589,  it  was  held  that,  to  constitute  a  valid  testamentary 
trust,  there  must  be  a  defined  beneficiary  either  named  or  capa- 
ble of  being  ascertained,  within  the  rules  of  law  applicable  in 
such  cases.  The  beneficiaries  under  these  disputed  trust  pro- 
visions are  neither  named  nor  capable  of  being  ascertained, 
within  the  rules  of  law  applicable  to  such  cases. 

The  elaborate  decision  in  the  case  of  Holland  v.  Alcock^  108 
N.  Y.  312,  2  Am.  St.  Rep.  420,  would  seem  to  be  decisive  of  the 
trust  for  masses;  nor  is  it  supported  by  the  case  of  Power  v.  Cas- 
sidy,  79  N.  Y.  602,  35  Am.  Rep.  550,  as  explained  in  People  v. 
Powers,  147  K  Y.  104.  In  Holland  v.  Alcock,  108  N.  Y.  313, 
2  Am.  St.  Rep.  420,  it  was  contended  that  the  disposition  in 
question  contained  all  the  elements  of  a  valid  trust  of  personal 
property;  that  there  were  definite  and  competent  trustees;  that 
the  purpose  of  the  trust  was  lawful,  and  it  was  sufficiently  de- 
fined to  be  capable  of  being  enforced  by  a  court  of  equity,  as 
the  court  could  decree  the  payment  of  the  legacies  for  the  pur- 
poses directed  by  the  will.  But  to  this  contention  the  court 
responded  that,  if  all  this  should  be  conceded,  there  is  still 
one  more  important  element  lacking.  There  is  no  beneficiary 
in  existence,  or  to  come  into  existence,  who  is  interested  in  or 
*^  can  demand  the  execution  of  the  trust  No  defined  or  as- 
certainable living  person  has,  or  ever  can  have,  any  temporal 
interest  in  its  performance;  nor  is  any  incorporated  church 
designated,  so  as  to  entitle  it  to  claim  any  portion  of  the  fund. 
The  absence  of  a  defined  beneficiary  is,  as  a  general  rule,  a  fatal 
objection  to  any  attempt  to  create  a  valid  trust.  In  Read  v. 
Williams,  125  N.  Y.  560,  21  Am.  St.  Rep.  748,  the  bequest  was 
to  such  charitable  institutions  and'  in  such  proportions  as  the 
executors,  by  and  with  the  advice  of  the  testatrix's  friend.  Rev. 
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John  Hall,  D.  D.,  should  choose  and  designate.  After  the 
death  of  the  testatrix,  the  executors,  with  the  advice  and  ap- 
proval of  Dr.  Hall,  made  a  written  designation  of  certain  in- 
corporated charitable  institutions;  but  it  was  held,  under  the 
language  used,  a  charitable  institution  was  not  capble  of  tak- 
ing, and  that  it  was  not  such  a  trust  as  could  be  carried  into 
execution  by  the  court;  and  it  was  therefore  held  void.  In 
Fosdick  V.  Hempstead,  125  K  Y.  589,  the  bequest  was  to  the 
town,  to  keep  as  a  fund  for  the  support  of  the  poor  of  the  town; 
and  it  was  held  that  the  bequest  was  indefinite  and  invalid,  for 
the  want  of  an  ascertained  beneficiary,  the  "poor  of  the  town" 
being  too  general;  and  it  was  said  tiiat,  applying  the  rule  to 
these  cases,  it  appears  that  the  conclusion  is  inevitable  that  the 
trust  attempted  to  be  created  is  unenforceable,  for  the  reason 
of  a  failure  to  designate  the  beneficiary  or  to  designate  or  de- 
scribe a  class  or  kind  of  beneficiary,  to  whom  distribution  is 
practicable,  or  that  could  with  reasonable  certainty  be  identi- 
fied and  ascertained.  These  considerations  and  authorities  sus- 
tain as  well  the  proposition  that  the  residuary  clause  of  the 
will  relied  on  is  clearly  invalid  and  inoperative. 

3.  In  support  of  the  cross-appeal  of  the  executor  from  so 
much  of  the  judgment  as  declares  that  part  of  the  fifth  para- 
graph of  the  will  bequeathing  three  thousand  six  hundred  and 
fifty  dollars,  to  be  used  and  applied  for  masses  as  therein  speci- 
fied, void  for  indefinitenesa  and  uncertainty,  it  was  contended 
that  this  provision  was  not  in  ^®^  fact  valid  as  a  trust,  but 
that  it  was  a  valid  bequest  of  that  sum  personally  to  the  bishop 
of  the  diocese,  and  that  there  was  no  limitation  of  this  be- 
quest in  his  hands;  that  it  was  his  to  use  and  enjoy  as  he  chose; 
that  he  might  bum  it  up  the  moment  received,  and  his  do- 
ing so  would  not  impair  in  any  degree  his  ability  to  execute 
the  testator's  wish;  that  it  was  not  named  as  a  consideration 
for  the  masses;  and  that  the  bishop  could  as  well  perform  the 
aervice  without  as  with  it.  It  was  also  contended  **that  this 
gift  was  absolute  to  the  church/'  We  know  of  no  legal  reason 
why  any  person  of  the  Catholic  faith,  believing  in  the  efficacy 
of  masses,  may  not  make  a  direct  gift  or  bequest  to  any  bishop 
or  priest  of  any  sum  out  of  his  property  or  estate  for  masses 
for  the  repose  of  his  soul  or  the  souls  of  others,  as  he  may  choose. 
Such  gift  or  bequests,  when  made  in  clear,  direct  and  legal 
form  should  be  upheld;  and  they  are  not  to  be  considered  as 
impeachable  or  invalid,  under  the  rule  that  prevailed  in  Eng- 
land, by  which  they  were  there  held  void,  as  gifts  to  super- 
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stitious  iLies.  No  such  rule  or  principle  obtains  here.  Had 
the  testator  made  a  plain,  direct  bequest  of  the  sum  in  quesr 
tion  to  Bishop  Messmer,  or  to  any  bishop  or  priest,  for  masses 
for  the  repose  of  the  souls  of  the  persons  named  in  his  will  in 
that  behalf,  it  would  certainly  be  our  duty  to  declare  it  valid, 
and  give  full  effect  to  it  It  is  a  matter  of  regret  when  a  will 
or  other  disposition  of  property  is  so  framed  that  effect  cannot 
be  legally  given  to  what  may  well  be  supposed  to  have  been 
the  intention  of  the  testator  or  donor;  but  the  law,  for  wise  and 
just  reasons  of  public  policy,  has  established  rules  and  has  made 
provisions  in  these  respects  that  may  not  be  disregarded.  The 
true  interests  of  society  are  best  subserved  in  all  such  cases  by 
faithfully  following  the  law  made  to  regulate  and  protect  the 
interests  of  all  alike;  and  it  is  the  duty  of  courts  in  all  such 
cases  to  adhere  to  it,  and  uphold  its  salutary  provisions  and  prin- 
ciples. 

As  has  already  been  said,  we  are  clearly  of  the  opinion  *** 
that  the  fifth  clause  of  the  will  is  essentially  a  trust  provision. 
There  is  no  foundation  in  the  language  used  for  the  contention 
that  this  clause  operates  as  a  bequest  in  favor  of  any  church 
or  person.  We  are  to  give  full  force  and  effect  to  the  language 
of  the  testator,  and  this,  in  the  strongest  and  clearest  terms,  ex- 
cludes the  contention  of  the  counsel  for  the  bishop.  It  does  not 
give  or  bequeath  to  S.  G.  Messmer,  in  his  personal  right  or  in- 
dividual capacity,  any  sum  whatever  for  masses  or  other  pur- 
pose. The  position  of  the  parties  and  the  relations  between 
them  seem  to  repel  any  such  intention  to  bestow  the  sum  named 
as  a  personal  bequest.  The  express  language  of  the  will  is,  that 
it  is  given  "to  be  used  and  applied  as  follows:  For  masses  for  the 
repose  of,'*  et  cetera.  This  language  is  the  proper  and  appro- 
priate language  quite  universally  used  to  create  trust  provisions 
of  an  active  character  in  wills  and  other  instruments.  It  ex- 
eludes  the  idea  of  personal  interest  on  the  part  of  the  donee 
of  the  fund,  or  any  authority  to  make  a  personal  use  and  appli- 
cation of  it.  It  would  be  a  most  unwarranted  construction,  we 
think,  to  place  upon  this  provision,  to  hold  that  language  im- 
posing a  mere  matter  of  duty — ^to  use  and  apply  a  fund  for  a 
particiilar  purpose — ^should  operate  by  way  of  gift  to  the  person 
upon  whom  the  instrument  imposed  the  duty.  The  bequest  is 
not  to  any  church,  nor  to  Bishop  Messmer.  It  was  not  designed 
to  include  him  personally,  because  it  could  not  be  known  that 
upon  the  occurrence  of  the  death  of  the  testator,  by  which  the 
will  would  become  operative,  he  would  be  bishop,  so  as  to  an- 
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ffwer  the  description  in  the  will.  A  similar  contention — ^whether 
a  trust  provision^  invalid  as  such^  might  be  considered  a  direct 
bequest — was  decided  in  Festorazzi  y.  St.  Joseph  Soman  Cath- 
olic Church,  104  Ala.  327,  63  Am.  St.  Eep.  48,  in  the  note  to 
which  the  cases  bearing  upon  this  question  appear  to  have  been 
fully  collected.  The  clauses  of  the  will  there  in  question  were 
substantially  the  same  as  in  the  case  at  bar:  ^T.  give  and  *®® 
bequeath  to  the  Roman  Catholic  Cathedral  in  the  city  of  Mobile 
the  simi  of  three  thousand  dollars,  the  same  to  be  used  in  solemn 
masses  for  the  repose  of  my  soul";  and  *T[  give  and  bequeath  to 
the  Roman  Catholic  Church  of  St.  Joseph  in  the  city  of  Mobile 
the  sum  of  two  thousand  dollars,  also  to  be  used  in  solemn  masses 
for  the  repose  of  my  soul."  And  it  was  held  that  the  provisions 
could  not  be  considered  a  direct  bequest  to  the  church  for  its 
general  use,  and  that  the  form  of  the  bequest  repelled  the  idea 
that  a  gift  to  the  church  for  its  general  use  was  intended.  The 
court  said:  "The  bequest  is  to  the  church,  'to  be  used  in  solemn 
masses  for  the  repose  of  my  soul.'  Similar  bequests  have  been 
many  times  before  the  courts  in  England  and  this  country,  and 
in  all  the  cases,  so  far  as  our  research  extends,  they  were  treated 
as  having  the  form  and  nature  of  the  declaration  of  a  use  or 
trust,  and  not  as  direct  gifts  to,  and  for  the  general  uses  of, 
the  church.  An  application  of  the  fund  to  other  uses  than 
securing  masses  to  be  said  for  the  repose  of  the  donor's  soul 
would  contravene  the  intent  and  purpose  of  the  testator";  that 
the  authorities,  whether  English  or  American,  are  potent  to 
show  that  they  partake  of  the  nature  of  trusts,  and  cannot  be 
treated  as  gifts  to  the  churches  themselves.  And  it  was  said 
that  the  trust  was  not  valid  as  a  private  trust,  for  the  want  of  a 
living  beneficiary;  that  a  trust  in  form,  of  which  no  one  could 
enjoy  or  enforce  the  use,  is  no  trust,  and  that  argument  was  un- 
necessary to  show  that  there  was  no  imaginable  being  possessing 
power  to  enforce  the  use  declared  in  the  bequest;  that  the  ex- 
ecutor could  not,  because  he  succeeds  only  to  the  right  of  the 
testator;  and  if  the  church  should  receive  this  bequest,  and  ap- 
ply it  to  paying  its  debts  or  supporting  its  priests,  the  purpose 
would  be  clearly  violated.  But  what  living  person  is  authorized 
to  call  the  trustee  to  account  for  the  misuse  of  the  fimd?  If 
a  trust  for  a  specific  purpose  fails  by  the  failure  of  the  purpose, 
the  property  reverts  to  the  donor  or  his  heirs;  and  if  the  gift  is 
made  upon  a  trust  ^**^  insufficiently  or  ineffectually  declared, 
as  if  it  is  too  indefinite,  vague,  and  uncertain  to  be  carried  into 
effect,  the  gift  will  revert  to  the  settler,  his  heirs  or  representa- 
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tivea.  And  it  seems  to  be  well  settled  that,  where  a  gift  is  made 
upon  trusts  that  are  void  in  whole  or  in  part  for  illegality^  a 
trust  will  resnlt  to  the  donor,  his  heirs  or  legal  representatives, 
if  the  property  is  not  otherwise  disposed  of;  and  the  donee  will 
take  in  trust  for  the  donor  or  his  heirs  or  representatives.  The 
case  of  Rhymer's  Appeal,  93  Pa.  St .  142-14:5,  39  Am.  Eep.  736, 
is  an  authority  to  show  that  the  provision  in  question  was  a 
trust  provision,  and  not  a  bequest  by  which  the  parties  named 
were  intended  to  take  beneficially.  We  hold  that  the  disputed 
trust  provisions  of  the  will  of  the  testator  are  void  trusts,  and 
are  not  valid  personal  bequests. 

It  follows  from  these  views  that  so  much  of  the  judgment  ap- 
pealed from  by  the  plaintifib  as  adjudges  that  the  deceased,  Owen 
McHugh,  disposed  of  three  hundred  dollars  of  his  estate  to  the 
defendant  C.  C.  Grafton,  Protestant  Episcopal  bishop  of  Fond 
dn  Lac,  and  so  much  thereof  as  orders  and  adjudges  that  the  rest, 
residue,  and  remainder  of  the  estate  of  said  deceased  be  assigned 
to  S.  G.  Messmer,  Boman  Catholic  bishop  of  Green  Bay,  for  the 
benefit  and  behoof  of  the  Soman  Catholic  Church  of  said  dio- 
cese, be  reversed;  and  that  so  much  of  the  judgment  appealed 
from  by  Patrick  McCole,  executor  of  the  deceased,  as  declares 
that  part  of  the  fifth  paragraph  of  the  will  of  the  testator  be- 
queathing three  thousand  six  hundred  and  fifty  dollars  to  be 
used  for  masses  as  therein  specified  void  for  indefiniteness  and 
uncertainty,  be  affirmed.  The  costs  of  the  respective  parties, 
to  be  allowed  and  adjusted  by  the  judge  of  the  county  court, 
are  to  be  paid  out  of  the  estate  of  the  testator. 

By  the  Court    It  is  ordered  accordingly. 


TRUSTS— DOCTRINE  OP  OY  PRES.— As  applied  by  the  chan- 
ceUor  of  England,  the  doctrine  of  cy  pres  is  not,  to  its  full  ex- 
tent, a  Judicial  doctrine,  and  so  far  as  it  is  nltra  Judicial  it  cannot 
be  recognized  by  courts  of  equity  here:  Curling  v.  Curling,  8  Dana, 
38;  33  Am.  Dec.  475,  and  note.  It  does  not  prevail  in  New  York: 
TUden  v.  Green,  130  N.  Y.  29;  27  Am.  St.  Rep.  487;  nor  in  Tennes- 
see: Johnson  y.  Johnson,  02  Tenn.  559;  36  Am.  St  Rep.  104,  and 
note.  See  Teele  v.  Bishop  of  Derry,  168  Mass.  341;  60  Am.  St.  Rep. 
401,  and  note. 

CHARITABLE  TRUSTS— WHAT  ARB-WHEN  FATAL  FOR 
UNCERTAINTY.— The  legal  meaning  of  a  charity  is  a  gift  for  a 
public  use:  See  monographic  note  to  Hoeffer  ▼.  Clogan,  63  Am. 
St.  Rep.  249,  as  to  what  are  charitable  uses  or  trusts.  A  charity 
may  be  void  because  there  is  no  one  who  can  demand  of  the 
trustees  the  benefit  of  the  trust  as  a  beneficiary  of  it:  Johnson  t. 
Johnson.  92  Tenn.  559;  36  Am.  St.  Rep.  104,  and  note.  A  charity 
may  be  void  for  uncertainty  of  amount  given,  of  object,  or  of  donee. 
i^>ee  monojrraphlc  note  to  Bridges  v.  Pleasants,  44  Am.  Dec.  98.  and 
monographic  note  to  Flfield  v.  Van  Wyci^  64  Am.  St  Rep.  756,  771. 
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Whether  an  unincorporated  society  Is  a  sufficiently  definite  or  cer- 
tain donee  is  a  question  much  controverted.  See  monographic  note 
to  Bridges  v.  Pleasants,  44  Am.  Dec.  101. 

EQUITABLE  CONVERSION  OF  REALTY  INTO  PBBSONALTY 
—FAILURE  OF  TURPO SB.— Where  the  purpose  of  a  directed  con- 
version of  realty  into  personalty  fails  because  of  the  illegality  of  the 
disposition  attempted  to  be  made  of  the  converted  proper!/,  or  for 
any  other  cause,  such  conversion  does  not  take  place.  See  mono- 
graphic note  to  P'ord  v.  Ford,  5  Am.  St  Rep.  146,  147. 

Of  BeaueatB  for  Masaes.* 

Questions  relating  to  charitable  trusts  have  received  considerable 
attention  in  two  recent  notes  in  our  series.  To  avoid  repeating 
herein  the  results  of  former  research  into  matters  collateral  to  the 
subject  of  this  note,  we  shall  confine  our  attention  to  the  cases 
wherein  bequests  or  devises  similar  to  that  in  the  principal  case 
have  come  before  the  courts,  and  refer  to  former  notes  for  matter 
contained  therein  and  helpful  to  a  consideration  of  the  matter  di- 
rectly in  hand.  The  principal  case  is  one  of  a  comparatively  small 
number  of  cases  which  have  arisen  in  this  country  concerning  the 
validity  of  bequests  for  masses.  Indeed,  if  we  Include  all  simi- 
lar cases  in  the  English,  Irish,  and  Canadian  reports,  the  number 
is  still  small.  Yet  their  treatment  of  the  question  is  far  from  uni- 
form. It  may  be  stated  generally  that  in  our  own  country  such  be- 
quests if  held  invalid  are  so  held,  not  because  of  illegality  of  pur- 
pose, but  on  account  of  a  mistaken  choice  of  means  to  accomplish 
their  purpose.  American  law  as  to  charitable  uses  and  trusts  is 
statutory  in  part,  and  In  part  based  upon  the  common  law  of  Eng- 
land. The  relative  importance  of  these  constituent  elements  varies 
in  different  states,  and  to  this  variance  is  due  much  of  the  apparent 
confilct  of  the  cases  hereafter  considered:  See  monographic  note  to 
Hoeffer  v.  Clogan,  63  Am.  St.  Rep.  252-256. 

Svperatitiaua  Uses.— In  England  a  bequest  or  gift  of  property  for 
the  purpose  of  having  masses  said  for  the  repose  of  the  donor's 
soul  Is  held  void  as  being  for  a  superstitious  use:  Weet  v.  Shuttle- 
worth,  2  Mylne  &  K.  684;  In  re  BlundelPs  Trusts,  30  Beav.  360; 
Heath  v.  Chapman,  2  Drew,  417;  Attorney  General  v.  Fishmonger*s 
Co.,  2  Beav.  151.  The  English  doctrine  of  superstitious  uses  orig- 
inated in  the  reigns  of  Henry  VIII  and  Edward  VI,  when  statutes 
were  enacted  to  prevent  the  devoting  of  property  to  what  were 
termed  "superstitious  uses."  These  statutes  were  passed  before 
the  fourth  year  of  James  I.  Under  the  statute,  1  Edward  VI,  gifts 
or  devises  of  the  class  in  question  were  held  invalid  as  being  for 
6ui>erstitious  uses.  Therefore,  since  the  common  law  as  it  existed 
prior  to  the  fourth  year  of  James  and  the  statutes  of  England  then 
existing  were  adopted  by  the  colonies,  it  has  been  insisted  that 
these  English  statutes  are  binding  upon  our  courts.  It  is  ac- 
knowledged in  Harrison  v.  Brophy  (Kan.  1898)  that  ••unless  these 

*  REFERENCES  TO  MONOGRAPHIC  NOTBi. 

Religions  use^i:  89  Am.  Rep.  738-711. 

Charitable  uses  or  trustn:  63  Am.  St.  Rep.  248-209. 

Ol  the  certainty  and  unity  required  in  charitable  trusts:  64  Am  St  Bep.  756-773* 
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statutes  have  been  abrogated  or  modified  by  constitutional  or  stat- 
utory law,  judicial  decisions,  and  the  conditions  and  wants  of  the 
people,  they  are  of  binding  force  in  this  state."  It  has  been  doubted 
whether  the  statute  of  1  Edward  VI  justified  the  courts,  otherwise 
than  by  analogy.  In  holding  bequests  similar  to  that  in  the  principal 
case,  invalid:  Harrison  v.  Brophy  (Kan.  Sup.  Ct,  Jan.,  1898).  See 
Pickering  Statutes  at  Large,  5,  271,  272,  277.  In  Ireland,  such  be- 
quests have  been  upheld  as  not  being  invalid  at  the  common  law: 
Read  v.  Hodgens,  7  I.  R.  Eq.  17;  Commissioners  v.  Walsh,  7  I. 
R.  Eq.  24;  and  in  Canada  they  have  been  held  **free  from  any  taint 
of  illegality":  Elmsley  v.  Madden,  18  Grant  U.  G.  386. 

/ft  the  United  Stat€8,^It  we  were  to  grant  that  the  statutes  inter- 
dicting superstitious  uses  were  a  part  of  the  law  which  we  inherited 
from  England,  we  might,  by  examining  their  terms,  and  the  condi- 
tions then  existing  in  Englan^,  find  excuse  for  sustaining  the  be- 
quests in  question  in  our  own  country.  However,  such  a  course  is 
unnecessary.  The  doctrine  of  superstitious  uses  has  not  been 
adopted  by  our  courts.  It  is  directly  opposed  to  the  spirit  of  our 
institutions.  "Under  our  political  institutions  which  maintain  and 
enforce  absolute  separation  of  church  and  state,  and  the  utmost 
freedom  of  religious  thought  and  action,"  there  is  no  place  for  such 
doctrine:  Festorazzi  v.  St.  Joseph's  Catholic  Church,  104  Ala.  S27; 
63  Am.  St  Rep.  48;  Moran  v.  Moran,  104  Iowa,  216;  post,  p.  443; 
Methodist  Church  v.  Remington,  1  Watts,  219.  The  general  view  of 
the  authorities  is,  that  the  validity  of  such  bequests  is  assured  by 
the  provisions  of  the  federal  and  state  constitutions  relating  to  free- 
dom of  conscience  and  religious  belief:  Kerrigan  v.  ll^bb  (N.  J.  Eq., 
1898).  "That  religious  intolerance  which  infused  itself  through  par- 
liamentary enactments  and  judicial  sentences,  and  which  procured 
the  law  to  anathematize  different  creeds  as  'superstition'  and  'her- 
esy,' according  as  Catholic  or  Protestant  gained  governmental  as- 
cendancy, was,  more  than  anything  else,  what  our  ancestors  fied 
from.  It  would  be  strange.  Indeed,  had  they  carried  to  this  coun- 
try, and  established  here  the  very  laws  of  religious  persecution  from 
which  they  sought  to  escape":  Harrison  v.  Brophy  (Kan.  1898).  See 
Rhymer's  Appeal,  93  Fa.  St.  142;  39  Am.  Rep.  736;  Hoeffer  v.  Clo- 
gan.  171  111.  462;  63  Am.  St.  Rep.  241;  Holland  v.  Alcock,  108  N.  Y. 
312;  2  Am.  St.  Rep.  420. 

Having  no  standard  of  orthodoxy  in  this  country  we  are  often 
without  a  criterion  to  determine  what  Is  superstitious  and  what 
religious.  The  nature  and  general  purpose  of  masses  are  generally 
understood.  Belief  in  the  efficacy  of  masses  Is  an  essential  x>art  of 
the  Roman  Catholic  idea  of  purgatory,  which  latter  Is  an  especial 
tenet  of  the  faith.  Such  being  the  case,  and  there  being  no  positive 
rule  of  law  to  the  contrary,  bequests  for  masses  cannot  be  attacked 
as  superstitious:  Hoeffer  v.  Clogan,  171  111.  462;  63  Am.  St.  Rep. 
241;  Matter  of  Hagenmeyer's  Will,  12  Abb.  N.  C.  432.  In  passing 
upon  such  bequests,  the  soundness  of  the  Idea  of  purgatory  is  not 
In  issue.  Masses  may  or  may  not  effect  their  purpose,  "but  the  law 
has  no  care  for  contrariety  of  faith  as  to  spiritual  things":  Harri- 
son T.  Brophy  (Kan.,  1898);  and  persons  professing  the  Roman  Cath- 
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oUc  faith  are  entitled  In  law  to  the  same  respect  and  protection  in 
the  religious  observances  thereof  that  other  denominations  are  ac- 
corded: Holland  v.  Alcock,  108  N.  Y.  312;  2  Am;  St  Rep.  420;  Sher- 
man V.  Baker  (R.  I.,  1898);  Rhymer's  Appeal,  93  Pa.  St.  142;  30  Am. 
Rep.  736;  In  re  Schouler,  134  Mass.  426;  Kerrigan  y.  Tabb  (N.  J.  B., 
1898). 

Thus  it  appears  that  bequests  or  devises  for  masses  are  not  in- 
fected with  invalidity  of  purpose.  It  is  when  we  inquire  as  to  the 
proper  method  of  attaining  their  purpose  that  we  find  the  cases 
somewhat  at  variance.  One  class  of  cases  holds  that  they  are  good 
as  charitable  trusts,  being  for  religious  services.  Another  class 
holds  that  they  are  private  trusts,  which  are  void  because  there  Is 
no  living  beneficiary  to  enforce  the  trust.  A  third  class  holds  that 
they  are  good  as  outright  gifts  for  a  specified  legal  object:  Sherman 
V.  Baker  (R.  I.  1898). 

Charitable  Trusts  for  Religious  Purposes.—ln  In  re  Schouler,  134 
Mass.  426,  the  bequest  was  directly  to  a  Catholic  priest,  who  was 
authorized  to  withdraw  the  contents  of  the  testatrix'  bank-book, 
and  to  use  the  same  to  defray  burial  and  funeral  expenses  of  the 
testatrix,  "and  the  residue  for  charitable  purposes,  masses,  et 
cetera."  It  was  held  that  the  bequest  created  a  valid  public  charity, 
and  that,  the  nominated  trustee  having  died  without  qualifying,  the 
court  would  appoint  a  person  to  execute  the  trust.  In  Rhymer's  Ap- 
peal, 93  Pa.  St.  142.  39  Am.  Rep.  736,  a  similar  bequest  was  ad- 
Judged  to  be  to  a  religious  use  and  void  under  a  statute  prohibit- 
ing such  bequests.  "It  cannot  be  doubted,"  said  the  court,  •*that 
in  obeying  the  injunction  of  the  testator  and  offering  masses  for 
the  benefit  and  repose  of  his  soul,  the  officiating  priest  would  be 
performing  a  religious  service."  Similarly,  in  Kerrigan  v.  Tabb 
(N.  J.  Eq.,  1898),  a  legacy  to  a  priest  to  be  expended  for  masses 
for  the  repose  of  the  testatrix'  soul  was  held  fjo  be  to  a  religious 
use  and  valid  under  the  constitution,  and,  the  trustee  named  bv 
the  testatrix  having  died  before  her,  a  new  trustee  was  appointed 
to  carry  out  the  trust.  Where  a  bequest  was  directly  to  trustees 
to  invest  for  the  benefit  of  a  designated  Catholic  church,  wherein 
masses  should  be  said  yearly  for  the  benefit  of  a  testator's  soul, 
it  was  held  valid  for  a  charitable  use:  Seda  v.  Huble,  75  Iowa, 
429,  9  Am.  St.  Rep.  495.  the  mention  of  masses  being  held  a  mere 
request  The  doctrine  of  charitable  uses  has  been  declared  to  be 
a  part  of  the  law  of  Illinois,  and  a  bequest  to  a  designated  church 
for  masses  for  the  repose  of  the  souls  of  persons  named  was  upheld 
as  creating  a  valid  charitable  trust.  "A  bequest  for  such  special 
purpose  merely  adds  a  particular  remembrance  to  the  mass,"  said 
the  court,  "and  does  not.  In  our  opinion,  change  the  character  of 
the  religious  service  and  render  it  a  mere  private  benefit.  While 
the  testator  may  have  a  belief  that  it  will  benefit  his  soul,  or  the 
souls  of  others  doing  penance  for  their  sins,  it  is  also  a  benefit  to 
all  others  who  may  attend  or  participate  in  it":  Hoeffer  v.  Clogan, 
171  111.  462,  63  Am.  St.  Rep.  241,  wherein  the  authorities  are  col- 
lected and  exhaustively  discussed* 


Aug.  1897.]  McHuaH  v.  McCole.  121 

Trtated  as  Private  TrusU.—ln  the  principal  case,  the  beqnest  was 
held  to  create  a  trast.  Invalid,  because  tliere  was  no  definite  bene- 
ficiary named  who  conld  come  into  court  and  enforce  the  perform- 
ance of  the  trustee's  duties  under  the  trust.  To  the  same  effect 
la  Festoraxsi  v.  St  Joseph's  Catholic  Church,  104  Ala.  827,  53  Am. 
8t  Rep.  48^  where  the  court  said:  "It  is  not  valid  as  a  private  trust 
for  the  want  of  a  living  beneficiary.  A  trust  in  form,  with  none 
to  enjoy  or  enforce  the  use,  is  no  trust**  In  Holland  v.  Alcock,  108 
N.  Y.  312,  2  Am.  St.  Rep.  420,  this  same  conclusion  was  reached 
after  elaborate  discussion,  and  the  testator  held  intestate  as  to  his 
residuary  estate,  which  he  had  bequeathed  to  trustees,  to  be  ap- 
plied in  having  prayers  offered  for  "the  repose  of  my  soul  and  the 
bodIb  of  my  family,  and  also  the  souls  of  all  others  who  may  be 
In  purgatory."  This  objection  to  sustaining  such  bequests  as  pri- 
vate trusts  has  not  always  been  considered  insuperable.  "Given 
a  legal  bequest  not  personal  to  the  legatee  or  to  his  use,  and  it  is 
hard  to  see  why  it  should  not  be  enforced  as  a  trust.  The  answer 
that  there  is  no  one  in  interest  to  have  a  standing  in  court  is  met 
by  the  rejoinder  that  an  heir  at  law  of  the  testator  has  a  sufficient 
interest  to  see  that  the  will  is  carried  out":  Sherman  v.  Baker  (R.  I. 
1896.  "A  bequest  for  the  erection  of  a  public  statue  or  monument 
to  a  distinguished  person  is  a  good  charitable  bequest,  and  yet 
such  person,  if  deceased,  could  not  enforce  Its  execution,  but  the 
courts  could  and  would  do  it":  Hoeffer  v.  Clogan,  171  111.  462;  63  Am. 
8t  Rep.  241.  In  Moran  v.  Moran,  104  Iowa,  216,  post  p.  443,  it 
was  held  that  a  bequest  to  the  pastor  of  a  designated  church,  for 
masses,  while  not  a  charity,  created  a  valid  private  trust.  The 
court  criticises  Festorazzi  v.  St.  Joseph's  Catholic  Church,  104  Ala. 
327,  53  Am.  St  Rep.  48,  and  says:  "We  have  said  that  this  bequest, 
if  the  priest  should  accept  the  money,  is  a  private  trust;  and  we 
think  It  possesses  the  essential  elements  of  such  a  trust,  as  much 
aa  It  would  if  the  object  were  the  erection  of  a  monument  or  the 
doing  of  any  other  act  intended  alone  to  perpetuate  the  memory 
or  name  of  the  testator.  But  even  if  there  is  a  technical  departure 
because  of  no  living  beneficiary,  still  the  bequest  is  valid":  See,  also. 
Hatter  of  Hagenmeyer's  Will,  12  Abb.  N.  C.  432;  O'Conner  v.  Glf- 
ford,  117  N.  Y.  281. 

Treated  as  Direct  Gifts  for  a  Legal  Purpose.— Although  refusing  to 
uphold  the  bequest  for  masses  In  the  principal  case,  the  court  ad- 
mitted that  "had  the  testator  made  a  plain,  direct  bequest  of  the 
sum  in  question  to  Bishop  Messmer,  or  to  any  bishop  or  priest,  for 
masses  for  the  repose  of  the  souls  of  the  persons  named  in  his  will 
in  that  behalf,  it  would  certainly  be  our  duty  to  declare  it  valid  and 
give  full  effect  to  it"  Here,  it  appears  from  the  cases,  we  have 
an  effective  method  for  executing  such  bequests,,  though  the  word- 
ing of  the  will  is  exceedingly  important.  Thus  in  Festorazzi  v.  St 
Joseph's  Catholic  Church,  104  Ala.  327,  53  Am.  Sit  Rep.  48,  the 
beqnest  was  of  money  "to  be  used  in  solemn  masses  for  the  repose 
of  my  soul."  The  money  was  given  and  bequeathed  to  the  church 
for  that  purpose,  but  the  court  refused  to  sustain  the  bequest  as  be- 
ing directly  to  the  church  for  its  general  purposes.    In  Harrison 
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y.  Brophy  (Kan.  1898),  a  residuary  sum  was  bequeathed  in  the  fol- 
lowing language:  "I  give  and  bequeath  to  Rev.  James  Collins,  for 
mass  for  his  grandfather's  and  grandmother's  souL"  This  was  con- 
strued to  be  a  direct  gift  to  the  donee,  and  sustained  as  such.  The 
objection  to  its  validity  upon  the  ground  of  uncertainty  as  to  the 
beneficiaries  was  thus  obviated. 

The  wordings  of  the  two  bequests  Just  quoted  scarcely  give  us 
any  reason  for  the  difference  in  the  holdings  of  the  two  cases,  ex- 
cept to  indicate  the  necessity  of  clear  and  unmistakable  terms  show- 
ing an  intention  to  make  a  direct  gift  The  distinction  drawn  be- 
tween the  bequests  is  recognized  by  the  court  in  Holland  v.  Alcock, 
108  N.  Y.  312;  2  Am.  St.  Rep.  420.  In  Sherman  v.  Baker  (R.  I.  1898). 
a  bequest  to  the  parish  priest  of  St.  Patrick's  church  at  Valley  Falls 
"to  say  masses  for  me"  was  held  valid  as  an  outright  gift  for  a 
specified  legal  object,  though  it  did  not  contain  all  the  elements  of 
a  valid  trust.  This  distinction  is  approved  also  in  Hoeffer  v.  Glo- 
gan,  171  111.  462;  63  Am.  St  Rep.  241;  and  while  the  validity  of  such 
bequests  has  not  been  passed  upon  in  all  the  states,  and  the  reported 
cases  are  not  in  harmony,  it  appears  that  of  all  the  methods  that 
one  may  adopt  to  effect  a  valid  bequest  for  masses  for  the  repose 
of  his  soul,  the  last  method  discussed,  namely,  a  direct  gift  to  a 
designated  person  with  a  proper  request  attached  to  it.  Is  least 
open  to  objection. 


Hazelton  V.  Douglas. 

[97  Wisconsin,  2H.] 

GUARDIAN  AND  WARD— BOND  WHERE  THERE  IS  NO 
ORDER  OF  APPOINTMENT.— A  bond  given  by  a  person  as  the 
guardian  of  a  minor,  by  which  he  obtains  possession  of  the  prop- 
erty of  his  supposed  ward,  is  valid  and  enforceable,  though  it  ap- 
pears that  no  formal  order  was  ever  made  appointing  him  such 
guardian. 

(GARNISHMENT— SUBROGATION  BY  REASON  OP.— One 
who  obtains  Judgment  against  a  ward  and  garnishes  his  guardian 
becomes  subrogated  to  the  claims  of  the  ward  against  the  guardian 
to  the  amount  of  such  Judgment. 

PARTIES.— IN  A  SUIT  FOUNDED  UPON  a  garnishment,  it 
is  not  necessary  to  make  either  the  Judgment  debtor  or  his  debtor 
parties,  where  the  object  of  the  suit  is  to  reach  property  or  moneys 
transferred  to  the  defendant  therein  by  the  Judgment  debtor. 

Action  against  Douglas  as  principal^  and  Sice  and  Mitchell  as 
sureties  upon  a  guardian^s  bond.  The  bond  in  question  was 
executed  by  the  principal  as  the  guardian  of  Marion  V.  Dudley, 
and  thereupon  he  obtained  possession  of  her  real  estate,  but  it 
afterward  appeared  that  no  valid  order  had  been  made  appoint- 
ing him  as  guardian.  The  plaintiff,  Hazelton,  recovered  judg- 
ment against  the  ward  after  her  coming  of  age,  and  afterward 
recovered  judgment  against  Douglas  as  garnishee.    Douglas  re- 
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fused  to  pay,  and  prior  to  the  commenceinent  of  the  suit  trans- 
ferred part  of  the  trust  property,  more  than  suf5cient  to  pay 
the  plaintiff's  claun,  to  the  defendants.  Rice  and  Mitchell,  who 
were  his  sureties.  The  complaint  was  demurred  to  on  the  ground 
that  there  was  a  defect  of  parties  in  not  joining  Douglas  as  a 
party  plaintiff,  and  in  omitting  Mrs.  Dudley  as  a  partr^  defend- 
ant   The  demurrer  was  overruled,  and  the  defendants  appealed. 

Carney,  Clasen  ft  Welsh,  for  the  appellants. 

G.  W.  Hazelton  and  W.  J.  McElroy,  for  the  respondent 

»*^  WINSLOW,  J.  The  complaint  shows  that  Douglas  never 
was  the  legal  guardian  of  Mrs.  Dudley,  although  a  formal  order 
had  been  made  appointing  him.  It  was  supposed,  however, 
that  he  was  her  guardian,  and  he  gave  his  bond,  with  the  de- 
fendants as  his  sureties,  and  by  means  thereof  obtained  posses- 
sion of  twenty  thousand  dollars'  worth  of  property*  The  bond 
was  given  voluntarily.  It  contravened  no  statute.  It  was  not 
even  repugnant  to  the  policy  of  the  law.  It  induced  the  de- 
livery to  the  principal  of  the  supposed  ward's  entire  fortune. 
It  was,  within  the  rule  of  a  vast  number  of  authorities,  a  good 
voluntary  bond  in  the  hands  of  Mrs.  Dudley.  To  hold  other- 
wise would  be  to  do  rank  injustice:  1  Brandt  on  Suretyship  and 
Guaranty,  sees.  22,  23;  Lewis  v.  Stout,  22  Wis.  234;  Klauber  v. 
Charlton,  46  Wis.  600j  United  States  v.  Tingey,  5  Pet  115. 

By  virtue  of  the  judgment  obtained  by  the  plaintiff  against 
Mrs.  Dudley  and  the  garnishment  of  Mr.  Douglas  the  plaintiff 
has  undoubtedly  become  subrogated  to  the  rights  of  Mrs.  Dud- 
ley to  the  amount  of  his  judgment.  Such  subrogation  operates 
precisely  as  an  assignment  by  Mrs.  Dudley  to  him  of  so  much 
of  her  claim  against  Douglas.  It  follows  that  a  good  cause 
of  action  is  stated. 

It  is  manifest  that  there  is  no  defect  of  parties  plaintiff  or 
defendant 

By  the  Court    Ordered  affirmed, 

GUARDIAN  AND  WARD— ACTION  UPON  GUARDIAN'S 
BOND— ESTOPPEL.— A  recital  In  a  guardian's  bond  of  the  fact 
that  he  Is  such  j^ardlan  Is  binding  both  upon  himself  and  his  surety 
in  an  action  on  the  bond:  Fridf?e  v.  State,  3  Gill  &  J.  103;  20  Am.  Dec. 
403.  The  sureties  are  estopped  by  the  recitals  in  the  bond  to  deny 
the  validity  of  the  guardian's  appointment,  where  he,  by  virtue  of 
bis  quallflcatlon  as  guardian,  had  taken  possession  of  his  ward's 
estate  and  exercised  control  over  It  for  many  years:  Hauensteln  v. 
Gillespie,  73  Miss.  742;  55  Am.  St.  Rep.  569,  and  note. 


12i  Mey£b  v.  Babth.  [Wisconfin, 


Meyeb  V.  Barth. 

[97  WuooNUN,  86^.  J 

JUDGMENT  AGAINST  PRINGIPAIi-BPFBCT  OP  AS 
AGAINST  SURETIES.— Sureties  upon  a  probate  bond  are,  In  tbe 
absence  of  fraud  or  collusion,  concluded  by  the  decree  of  a  proper 
court  rendered  upon  an  accounting  of  tlielr  principaL 

PRACTICE.— THE  OBJECTION  THAT  THE  PLAINTIFF 
HAS  NOT  LEGAL  CAPACITY  to  sue,  if  not  taken  by  answer  or 
demurrer,  Is  waived. 

Action  commenced  against  the  sureties  upon  a  bond  of  a  trus- 
tee of  a  testamentary  trust.  The  trustee  was  removed  at  the 
instance  of  his  sureties^  and  thereafter  filed  an  account  of  his 
trusteeship^  which  was  settled  by  a  decree  of  the  proper  courts 
but  it  was  insisted  that  such  decree  was  not  conclusive  upon  the 
sureties.    Judgment  for  the  plaintiff;  defendants  appealed. 

Timlin  &  Glicksman  and  Julius  F.  Eoehr,  for  the  appellants. 

0.  T.  Williams  &  Coleman^  and  Rogers  &  Mann^  for  the  re- 
spondent. 

^^  WINSLOW,  J.  Whatever  may  be  the  rule  in  other 
jurisdictions^  this  court  has  definitely  adopted  the  rule  that 
sureties  upon  a  probate  bond  are,  in  the  absence  of  fraud  or 
collusion,  concluded  by  the  decree  of  the  proper  court,  rendered 
upon  an  accounting  by  their  principal,  as  to  the  amount  of 
the  principal's  liability;  and  this  is  the  rule  even  though  the 
sureties  be  not  parties  to  the  accounting;  Shepard  v.  Pebbles, 
38  Wis.  373;  Holden  v.  Curry,  85  Wis.  504;  Schoenleber  v. 
Burkhart,  94  Wis.  575.  The  same  rule  prevails  in  many 
courts:  Heard  v.  Lodge,  20  Pick.  53;  32  Am.  Dec.  197;  Stovall 
V.  Banks,  10  Wall.  583;  Irwin  v.  Backus,  25  Cal.  214;  85  Am. 
Dec.  125;  Smith  v.  Smithson,  48  Ark.  261;  Martin  v.  Tally, 
72  Ala.  23;  Housh  v.  People,  66  111.  178.  It  is  not  alleged  in  the 
present  case  that  there  was  any  fraud  or  collusion  in  Koetting^s 
accounting  before  the  county  court.  Therefore,  when,  upon 
that  accounting,  the  county  court  adjudged  that  on  the  third 
day  of  March,  1896,  there  was  due  from  Koetting  to  the  es- 
tate of  liurinda  Shepardson  fifty-nine  thousand  five  hundred 
and  fifty-seven  dollars  and  eighty-one  cents,  the  question  as  to 
the  amount  of  Koetting^s  liability  as  trustee  was  conclusively 
settled,  both  as  to  Koetting  and  as  to  the  sureties  upon  his 
bond.  We  do  not  need  therefore,  to  examine  or  discuss  a 
number  of  questions  which  are  discussed  by  counsel  relating 
to  the  amount  of  Koetting^s  default.     Those  questions  were 
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dosed  by  the  **^  decree  rendered  upon  the  acconnting,  and 
cannot  be  opened  in  this  action.  This  was  the  conclusion 
reached  hj  the  superior  court,  and  it  thereupon  rendered  judg- 
ment for  the  plaintiff  for  the  amount  of  the  deficiency  found 
by  the  coimty  court,  with  interest  from  the  date  of  that  judg- 
ment, and  this  was  manifestly  right. 

A  point  was  made  that  the  action  should  have  been  prose- 
cuted by  the  county  judge,  under  the  Eevised  Statues,  section 
4014,  subdivision  4,  and  section  4015.  We  do  not  regard  the 
point  as  of  merit.  The  funds  must,  when  recovered,  go  into 
the  hands  of  Meyer,  to  hold  as  trustee;  and  he  is,  in  his  repre- 
sentative capacil^,  the  real  party  in  interest.  Conceding  the 
point  to  have  been  technically  well  taken,  no  objection  was  made 
by  answer  or  demurrer,  the  point  being  raised  by  objection  on 
the  trial  for  the  first  time.  It  is,  in  effect,  an  objection  that 
the  trofitee  has  not  legal  capacity  to  sue;  and  this  must  be  taken 
by  demurrer  or  answer,  or  it  is  waived.  It  is,  in  principle,  much 
like  the  case  of  Webber  v.  Ward,  94  Wis.  605. 

By  the  Court.    Judgment  afi&rmed* 

JUDGMENT— CONCLUSIVENESS  —  PRINCIPAL  AND  SURE- 
TY.—Judgments  and  decrees  bind  parties  and  privies  only,  and 
privity  exists  only  where  there  is  identity  of  interest:  Winston  v. 
Westfeldt,  22  Ala,  760;  58  Am.  Dec.  278.  The  sureties  of  an  admin- 
istrator are  in  privity  with  him:  State  v.  Coste,  36  Mo.  437;  88  Am. 
Dec.  148,  and  note.  Adjudgment  against  a  guardian  was  held  con- 
clusive upon  his  sureties  in  Douglass  v.  Ferris,  138  N.  Y.  192;  34  Am. 
St.  Rep.  435t  and  note.  But  a  Judgment  against  a  person  indemni- 
fied 1ft  conclusive  in  a  salt  against  his  indemnitor  only  as  to  the  facts 
thereby  established:  St  Joseph  v.  Union  By.  Co.,  116  Mo.  636;  38 
Am.  8t.  Rep.  626,  and  note.  See  monographic  note  to  Charles  v. 
Hoekins,  83  Am.  Dec.  880-390. 

PLEADING— DEFECT  OP  PARTIES- WA I VEB  OP  OBJEC- 
TION.—Defect  or  misjoinder  of  parties  appearing  upon  the  face 
of  the  complaint  is  a  ground  of  demurrer,  and  when  not  appearing 
on  the  face  of  the  complaint,  objection  thereto  may  be  taken  b^f 
answer.  If  no  such  objection  be  taken  either  by  answer  or  de« 
murrer,  It  is  waived:  Great  West.  Mln.  Co.  v.  Woodmas  etc.  Mln. 
COb,  12  Colo.  46;  18  Am.  St.  Bep.  204,  and  note. 
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(97  WiaooHBIN,  866.] 

UNDBB  A  BUILDING  CONTBACT  providing  that  work  is 
to  be  done  or  materials  furnished  to  the  entire  satisfaction  of  the 
architect  and  also  to  the  satisfaction  of  the  owner,  no  recovery  can 
be  had  If  the  owner  is  not  satisfied,  though  the  architect  is,  unless 
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the  dissatlsfactioii  of  the  owner  is  shown  to  be  capxidons  and  an- 
reasonable. 

BUILDING  CONTRACTS —If  a  builder  accepts  payment  of 
a  contract  with  the  understanding  that  no  further  payment  shall  be 
made  unless  he  has  made  satisfactory  certain  plastering  objected 
to,  he  cannot  maintain  any  action  unless  he  complies  with  the 
understanding  by  making  such  plastering  satisfactory. 

A.  J.  Eimermaim^  for  the  appellant. 

Sylvester,  Scheiber  &  Orth,  for  the  respondents. 

^^  PINNEY,  J.  1.  The  evidence  clearly  sustains  the  find- 
ings of  the  circTiit  court.  The  only  question  worthy  of  particu- 
lar consideration  is  whether  the  plaintiff  was  entitled  to  recover 
one  hundred  and  twenty-five  dollars,  the  unpaid  portion  of  the 
contract  price  which  was  to  be  paid  to  the  plaintiff  for  per- 
forming the  contract,  and  what  effect  should  be  given  to  that 
part  of  the  contract  which  provides  "that  the  work  done  and  ma- 
terials furnished  shall  be  to  the  entire  satisfaction  of  Fred.  Oraf^ 
who  is  hereby  declared  to  be  the  superintendent  of  the  building, 
and  to  the  satisfaction  of  the  owner,"  and  the  certificate  of  the 
architect  that  the  contractor  was  entitled"  to  specified  payments 
"subject  to  owner's  approval."  It  is  contended  on  the  part  of 
the  defendant  that  by  the  contract  such  approval  on  his  part 
was  a  condition  precedent  to  recovery  for  work  done  under  it, 
as  well  as  the  certificate  of  the  architect.  We  know  of  no  rea- 
son why  the  parties  might  not  lawfully  make  the  contract  in 
this  respect  as  they  did  in  the  present  case,  or  why  it  should  not 
be  enforced  as  made.  In  Hudson  on  Building  Contracts,  second 
edition,  274,  it  is  said:  "Work  is  sometimes  agreed  to  be  done 
to  the  approval  of  the  engineer  and  the  employer,  and  some- 
times to  the  approval  of  the  engineer  only.  In  the  former 
case,  the  engineer  may  disapprove  or  approve  unreasonably,  and 
his  approval  would  be  a  condition  precedent  to  payment.  The 
only  benefit  to  a  building  owner  of  such  a  condition  is,  that  if 
the  architect  approves  unreasonably,  to  the  detriment  of  the 
building  owner,  the  building  owner  might  still  disapprove,  but 
only  reasonably;  and  it  would  seem  unreasonable  for  him  to  dis- 
approve (fraud  or  collusion  apart)  when  his  architect  has  ap- 
proved, inasmuch  as  by  the  selection  of  the  architect  he  has  fixed 
the  standard  by  which  ***  the  work  is  to  be  tested.  The  builder 
could  bring  an  action  (in  the  event  of  the  employer's  disap- 
proval), and  it  would  be  a  question  for  the  jury  whether  the  work 
was  reasonably  in  accordance  with  the  contract."  The  evidence 
disclosed  abundant  cause  for  the  owner's  refusal  to  withhold  his 
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approTal  of  fhe  work.  The  plaintiS  insists  that  the  certificate 
01  the  architect  is  concliisiye,  and  that  it  is  not  a  condition  pre- 
cedent to  a  recoTcry  of  the  nnpaid  portion  of  the  contract  price 
that  the  work  had  been  done  ^^to  the  satisfaction  of  the  owner.'' 
We  do  not  see  any  gronnd  npon  which  the  court  can  refuse  to 
give  full  force  and  effect  to  this  proyision  of  the  contract  as 
tne  parties  have  written  it.  If  the  contractor  fairly  obtains  the 
certificate  of  the  architect,  the  building  owner  cannot  unfairly 
aiid  capriciously  withhold  his  approval  or  satisfaction  with  the 
vork,  50  as  to  defeat  a  recovery  for  proper  performance. 

2.  With  respect  to  the  one  hundred  and  twenty-five  dollars 
claimed  by  the  plaintiff,  he  substantially  entered  into  a  new 
agreement  by  signing  the  indorsement  on  the  last  certificate,  to 
the  effect  that  the  amount  of  that  certificate  (two  hundred  dol- 
lars), which  was  paid  to  him,  was  received  '^on  the  express  un- 
derstanding that  the  defective  plastering  will  be  made  perfectly 
satisfactory  before  any  further  payment  is  made.'*  We  are  un- 
able to  see  any  ground  upon  which  the  plaintiff,  in  view  of  the 
circumstances,  can  recover  the  one  hundred  and  twenty-five  dol- 
lars claimed,  and  it  follows  that  the  judgment  of  the  circuit 
court  must  be  affirmed. 

By  the  Court.  The  judgment  of  the  circuit  court  for  Mil- 
waukee county  is  affirmed. 

CONTRACTS  —  PBRPORMANOB  TO  SATISFACTION  OP 
PARTY.— A  contract  to  do  work  upon  property  to  the  entire  satis- 
faction of  its  owner,  and  in  the  best  workmanlike  manner,  is  satis- 
fied by  doing  such  work  in  a  good  and  workmanlike  manner.  The 
owher  cannot  avoid  payment  by  arbitrarily  and  unreasonably  say- 
ing that  he  is  not  satisfied:  Doll  v.  Noble^  116  N.  T.  230;  15  Am.  St. 
Rep.  508.  The  satisfactoriness  of  the  completed  work  is  to  be  de- 
termined by  the  mind  of  a  reasonable  man,  and  not  by  the  private 
taste  or  liking  of  the  owner:  Hawkins  v.  Graham^  148  Mass.  2S1; 
14  Am.  St  Rep.  422,  and  note. 


Madison  v.  Mayers. 

(97  WlBCOWBIN,  8W.] 

BTRBBTS— ACTUAL  LOCATION  OP,  CONTROLS.— In  the 
absence  of  original  monuments  which  can  be  ascertained,  the  loca- 
tlMi  and  occupancy  of  a  street  as  indicated  by  old  buildings  and 
fences,  and  by  its  use  for  many  years,  must  control  as  a  practical 
locatloii  of  the  street,  and  is  a  practical  construction  of  the  plat 
Ihereof.  The  lands  included  in  the  street  as  thus  used  must  be  re- 
garded BB  dedicated  to  the  public  use. 
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STKEETS— PARTIAL  OCCUPANCY  AND  USB  OF.— The 
fact  that  a  street  was  never  worked  or  fitted  for  travel  clear  to  the 
south  line  thereof  does  not  prevent  the  municipality  from  working 
and  fitting  it  for  travel  up  to  such  line  whenever  it  may  choose. 

STREETS.— MERE  NONUSER  of  a  part  of  a  street  cannot 
operate  as  a  surrender  or  abandonment  of  any  part  of  it  for  the  pur- 
pose of  a  public  street. 

STREETS— MUNICIPAL  CORPORATIONS,  RIGHT  TO  IN. 
A  city  has  a  right  to  maintain  a  suit  to  prevent  an  abutting  prop- 
erty owner  from  removing  stone,  earth,  and  other  materials  from 
within  the  limits  of  a  street  and  from  Impairing  an  embankment 
situated  therein,  or  from  making  it  more  difiicult  or  expensive  to 
fit  the  whole  width  of  the  street  for  travel. 

STREETS.— A  TOWN  PLAT  IS  NOT  CONCLUSIVE  that 
there  is  a  strip  of  land,  as  there  represented,  between  a  street,  and 
the  shore  of  a  lake.  The  dimensions  of  the  several  lots  as  they  ap- 
pear on  the  plat  must  yield  to  the  actual  condition  of  things  as  they 
exist,  and  be  determined  by  the  practical  location  and  construction 
of  the  plat  upon  the  ground. 

MUNICIPAL  COkPORATIONS— RIGHT  TO  FORBID  THE 
FILLING  IN  OF  A  LAKE.— Though  a  city  has  been  given  power  to 
enact  ordinances  for  the  benefit  of  trade,  commerce,  and  health, 
and  to  provide  for  the  abatement  and  removal  of  nuisances,  it  is  not 
thereby  authorized  to  restrain  the  filling  in  of  a  lake  not  constituting 
any  part  of  the  public  street. 

RIPARIAN  PROPRIETORS— RIGHT  TO  CONSTRUCT 
WHARVES  AND  PIERS.— Owners  of  land  in  a  city  between  a  street 
and  the  shore  of  a  lake  have  the  right  to  construct  in  front  of  their 
respective  V  lots,  in  shoal  water,  proper  wharves,  piers,  and  booms 
in  aid  of  navigation,  without  obstructing  it,  far  enough  to  reach 
water  navigable  for  such  boats  as  are  in  use  or  appropriate  to  the 
lake. 

MUNICIPAL  CORPORATIONS-PUBLIC  NUISANCES  OR 
PURPRESTURES.— A  municipal  corporation,  within  whose  Umite 
is  a  lake,  has  no  more  right  to  remove,  or  to  compel  the  removal  of, 
a  purpresture  or  public  nuisance  therein  than  has  a  private  indi- 
vidual. Its  removal  can  be  compelled  only  by  some  proceeding  in- 
stituted by  the  state. 

John  A.  Aylward,  city  attorney,  and  R.  M.  Bashford,  for  the 
appellant. 

Erdall  &  Swansen  and  W.  B.  Bagley,  for  the  respondent. 

^^  CASSODAY,  C.  J.  The  complaUit  alleges,  in  effect,  that 
Spaight  street,  between  Patterson  and  Livingston  slreets, 
^^  was  regularly  laid  out,  platted,  and  recorded,  and  is  sixty- 
six  feet  wide,  and  was  and  is  traveled,  and  runs  along  the  south 
side  of  block  149.  The  several  answers  allege  that  the  street 
was  established  and  dedicated  under  and  by  virtue  of  the  Doty 
plat,  duly  executed  and  recorded  May  7,  1837;  that  November 
27,  1868,  the  common  council  of  the  city  widened  the  street  by 
extending  the  northerly  boundary  thereof,  opposite  lots  4,  5, 
6,  7,  and  8  in  block  150,  into  block  149,  as  therein  stated;  that 
December  4,  1868,  the  common  council  vacated  the  portion  of 
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the  street  therein  described^  along  a  part  of  the  south  side  of 
block  149;  and  that  the  several  lots  in  block  150  were  platted 
by  that  same  Doty  plat    Thus,  it  was  expressly  claimed  by  all 
the  parties  to  this  action  that  the  section  of  Spaight  street  in 
question  was  originally  established  by  a  recorded  plat  or  plats, 
and  that  the  same  ran  along  the  south  line  of  block  149,  or  be- 
tween blocks  149  and  150,  as  designated  on  such  plat  or  plats. 
The  court  found  that  it  was  a  public  street,  "and  extends  be- 
tween blocks  149  and  150,"  but  that  it  was  such  only  by  virtue 
of  being  used,  worked,  and  traveled    for   many   years.     The 
court  then  found  that  the  true  location  of  that  street,  accord- 
ing to  the  various  plats,  was  a  number  of  feet  north   of  the 
present  north  line  of  the  street.    Since  the  present  north  line 
of  the  street  is  some  eight  feet  in  the  narrowest  place,  and  some 
thirty-two  feet  in  the  widest  place,  north  of  the  original  south 
line  of  block  149,  it  is  obvious  that  the  court  thus  found  that 
"the  true  location'*  of  that  section  of  the  street  was  not  be- 
tween blocks  149  and  150,  as  previously  found,  and  as  claimed 
by  all  parties,  but  "a  number  of   feet  north   of   the   present 
north  line'*  of  the  street  (that  is  to  say,  across  some   of   the 
lots  in  block  149,  or  entirely  north  of  that  block).    Counsel  was 
asked  on  the  argument  how  many  feet  north  of  the  present 
north  line  of  the  street  the  trial  court,  by  such  finding,  had 
in  mind  as  the  true  location  of  the  street,  according  to  the  va- 
rious plats,  and  his  answer  was,  "About  two   hundred   feet.'* 
Such  ^^^  finding  seems  to  be  based  upon  the  testimony  of  one 
of  the  surveyors  to  the  effect  that  he  had  recently  measured  the 
distance  on  Patterson  street  from  the  shore  line  of  Third  Lake 
to  the  shore  line  of  Fourth  Lake,  and  found  it  to  be  four  thou- 
sand and  forty-four  feet;  that  such  distance,  as  indicated  by  the 
Pritchette  plat  of  1839,  as  near  as  he  could  ascertain  it,  was 
three  thousand  seven  hundred  and  sixty-two  feet  (that  is  to 
say,  two  hundred  and  eighty-two  feet  less  than  the  true  dis- 
tance); and  that,  not  with  reference  to  where  it  is  laid  out,  but, 
according  to  that  plat,  the  true   location    of    Spaight   street 
was  approximately  something  over  two  himdred  feet  north  from 
where  it  is  at  present 

Of  course,  if  the  true  location  of  the  street,  according  to 
the  plat,  would  be  two  himdred  feet  north  of  where  it  now  is, 
then  the  true  location  of  block  149,  according  to  the  plat,  would 
be  still  further  north  of  such  true  location,  and  that  would 
necessarily  place  block  150  where  block  149  is  now.  That 
would  necessarily,  according  to  the  plat,  disarrange,  not  only 
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the  balance  of  Spaight  street,  but  other  streets  in  the  vicinity, 
and  besides  would  be  likely  to  unsettle  numerous  titles.     The 
city  engineer  testified  to  the  eflfect  that  there  were  no  original 
monuments,  either  natural  or  made,  in  the  city,  except  one  in 
the  capitol  park,  and  that  he  thought  no  one  had  ever  been 
able  to  find  that;  that  there  was  no  plat  which  covered  the 
entire  city  which  would  agree  with  the  land  as  laid  out  over 
the  entire  city;  that  he  used  a  map  made  by  McCabe,  city 
surveyor,  June  16,  1868,  of  the  street  and  block  149  in  ques- 
tion, attached  to  the  petition  for  widening  the  street;  that  that 
map  agreed  with  the  Pritchette  plat,  recorded  in  the  register's 
office  in  1839;  that  there  was  a  discrepancy  between  the  two 
Doty  plats  and  the  Pritchette  plat,  as  to  the  location  of  the 
street  in  question,  varying  from  nothing  to  twenty-odd  feet; 
that  such  discrepancy  was  owing  to  the  fact  that  the  Pritchette 
plat  put  the  west  end  of  the  section  of  the  street  in  question 
further  south,  and  the  east  end  of  such  section  furiiher  north, 
than  either  of  the  *^  Doty  plats;  that  he  assumed  that  the 
Pritchette  plat  was  evidence  that  the  original  land  had  been 
staked  out  in  accordance  therewith;  that  in  making  the  map 
in  evidence,  of  the  premises  in  question,  he  resorted  to  old 
fences,  old  buildings,  and  the  streets,  as  laid  out  and  used  for 
many  years,  as  indicating  the  lines    evidently   established   by 
former  surveys  in  the  city;  that  the  Pritchette  plat  gives  no 
dimensions,  but  that  after  he  discovered  that  the  McCabe  plat 
practically  agreed  with  it,  and  that  that  did  give  dimensions, 
he  took  those  dimensions  as  being  the  true  dimensions  as  origi- 
nally staked  out  in  block  149;  that  he  assumed  that  the  streets 
and  blocks,  as  laid  out,  had  approximately  been  accurately  laid 
out  by  former  surveyors;  that  the  surveys  he  made  in  that  part 
of  the  city  correspond  with  those  made  by  Captain  Nader  and 
Professor  Conover;  that  as  his  starting  point  in  locating  block 
149,  he  took  the  stake  located  by  Captain  Nader,  after  verify- 
ing the  same  to  see  that  it  was  correct;  that  that  gave  him  the 
south  line  of  Jenifer  and  the  west  line  of  Patterson  streets, 
and  the  corner  of  block  149;  that  assuming  that  those  two  streets 
were  accurately  laid  out,  then  block  149  would  correspond  with 
the  Pritchette  plat,  with  the  exception    of    the   widening   of 
Spaight  street  menfioned;  that  the  plat  indicates  that  all  regu- 
lar lots  are  sixty-six  feet  wide,  and  all  streets  sixty-six    feet 
wide,  but,  as  a  matter  of  fact,  some  of  the  lots  run  over  more 
or  less;  that,  if  such  actual  distances  were  to  control,  houses 
would  soon  be  in  the  streets,  and  streets  in  the  lots,  and  so. 
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in  making  the  snrv^,  lie  tried  to  ascertain  from,  the  streets,  as 
laid  out  and  the  fences  and  buildings,  as  they  were  located, 
where  the  street  actually  was  on  the  ground,  as  laid  out  on  the 
plat     Such  eyidence  as  to  the  practical  location  of  the  sec- 
tion of  Spaight  street  in  question,  as  actually  laid  out  under 
the  plats^  does  not  seem  to  be  overcome  by  any  thing  in  the 
record — certainly  not  by   the   mere   fact  that  the  actual  dis- 
tance between  the  respective  shores  of  the  two  lakes  on  the 
**•  line  of  Patterson  street  is  two  hundred  and  eighty-two  feet 
greater  than  it  would  appear  to  be  by  the  Pritchette  plat.      ' 
The  question  recurs  whether,  under  the  evidence  and  the 
admissions  in  the  pleadings,  the  trial  court  was  justified  in 
holding  that  such  section  of  Spaight  street  was   never   dedi- 
cated to  the  public  as  a  street  by  any  of  such  plats,  and  that 
it  was  never  laid  out,  located,  or  established  as  such  at  the 
point  or  points  fixed  by  such  plats,  but   was  a   public   street 
only  by  virtue  of  having  been  used,  worked,  and  traveled  as 
a  street  for  many  years.    It  is  sixty  years  since  the  Doty  plat 
was  recorded,  and  fifty-eight  years  since  the  Pritchette  plat 
was  recorded,  and  twenty-nine  years  since  the  McCabe  map  was 
made.     Those  two  plats,  as  to  the  premises  in  question,  differ 
from  each  other  as  indicated,  yet  such  difference  is  too  slight 
to  prevent  a  practical  location  of  the  street  under  the  Pritchette 
plat.    It  appears  that  Spaight,  Livingston,  Patterson^  and  Jeni- 
fer streets  have  each  and  all  been  actually  located,  opened,  and 
traveled  for  a  period  of  forty  years  or  more,  that  block  149  is 
between  those  streets,  and  that  during  that  time  lots  in  that 
block  and  other  blocks  in  the  vicinity  have  been  occupied  by  per- 
sons residing  thereon.    In  the  absence  of  any  original  monu- 
ments which  can  be  ascertained,  as  indicated,  such  locations 
and  occupancy,  and  the  lines  and  comers  of  such  streets  and 
blocks  thereby  established,  as  indicated  by  old  fences,  old  build- 
ings, and  the  streets  as  so  laid  out  and  used  for  many  years, 
and  stakes  and  monuments  established  by  former  surveyors, 
were  competent  evidence,  as  tending  to  prove — and  in  our  opin- 
ion do  clearly  prove — ^that  the  section  of    Spaight   street    in 
question  was  more  than  forty  years  ago  actually  located  and 
laid  out  under  and  pursuant  to  the  Pritchette  plat,  and  hence 
the  same  was  a  practical  construction  of  that  portion  of  that 
plat.    Numerous  authorities  might  be  cited  in  support  of  that 
proposition:  Marsh  v.  Mitchell,  25  Wis.  706;  Nys  v.  Biemeret, 
44  Wis.  104;  Hacine  v.  J.  I.  Case  Plow  Co.,  56  ***  Wis.  539; 
State  V.  Schwin,  65  Wis.  207;  Miner  v.  Brader,  65  Wis.  537; 


132  Madison  v.  Mayers.  [Wisconsin, 

Hrouska  v.  Janke,  66  Wis.  252;  Koenigs  v.  Jung,  73  Wis.  178; 
Eacine  y.  Emerson,  85  Wis.  80;  39  Am.  St.  Rep.  819;  Eiley  v. 
Griffin,  16  Ga.  144;  60  Am.  Dec.  726.  Thus,  in  one  of  the 
cases  cited  it  was  held  that:  "In  ascertaining  the  true  location 
of  the  streets,  lots,  and  blocks  in  a  city,  according  to  the  plat 
and  survey  thereof,  regard  is  to  be  had:  1.  To  the  natural 
monuments  referred  to  therein;  and  2.  To  the  artificial  monu- 
ments placed  by  the  surveyor  to  mark  lines  or  boundaries,  be- 
fore resorting  to  the  courses  and  distances  marked  on  the  plat 
or  survey.  If  no  monuments  are  mentioned  or  in  existence, 
evidence  of  long-continued  occupation,  though  beyond  the 
given  distance,  is  admissible.  If  the  description  is  ambiguous 
or  doubtful,  parol  evidence  of  the  practical  construction  given 
by  the  parties  by  acts  of  occupation,  or  recognition  of  monuments 
or  boundaries,  is  admissible."  Courts  have  gone  still  further,  and 
held,  in  effect,  that  a  competent  surveyor,  may  as  a  witness  in 
a  proper  case  and  under  proper  circumstances,  give  his  opinion 
as  to  whether  certain  piles  of  stone  and  certain  mark  or  marks 
on  trees  were  made  by  a  surveyor,  and  indicated  a  boundary 
line:  Davis  y.  Mason,  4  Pick.  156;  Knox  v.  Clark,  123  Mass. 
216;  Brantly  v.  Swift,  24  Ala.  390;  Clegg  v.  Fields,  7  Jones, 
37;  75  Am.  Dec.  '450.  Certainly,  a  mere  discrepancy  in  dis- 
tance is  not  to  overcome  such  practical  location  of  the  street 
under  and  in  pursuance  of  the  plat. 

We  must  hold,  upon  the  evidence  in  the  record  as  well  as 
the  pleadings,  that  the  section  of  Spaight  street  in  question 
was  so  laid  out  and  opened  under  and  in  pursuance  of  the 
Pritchette  plat,  and  that  the  recording  of  that  plat  was  a  dedi- 
cation of  such  street  to  the  public,  and  that  such  dedication 
covered  and  included  the  whole  width  of  that  street  as  indicated 
on  that  plat. 

2.  The  mere  fact  that  the  eastern  portion  of  that  section 
of  the  street  was  widened  by  extending  the  same  north  into 
*^  block  149,  as  mentioned,  and  that  the  western  portion 
thereof  was  narrowed  by  vacating  a  piece  on  the  north  side 
of  the  street  as  mentioned,  in  no  way  changed  the  south  line 
of  the  street,  as  located  under  that  plat. 

3.  Nor  does  the  fact  that  that  section  of  the  street  was 
never  worked  or  fitted  for  travel  clear  to  the  south  line  thereof, 
nor  at  all  south  of  the  iron  railing  or  fence  mentioned  in  the 
pleadings  and  findings,  prevent  the  city  from  working  and  fit- 
ting the  same  for  travel  clear  to  the  south  line  thereof  as  lo- 
cated under  the  Pritchette  plat,  whenever  it  may  choose  to 
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do  80.  It  is  well  settled  that  no  mere  nonnser  of  that  side  of 
the  street  for  the  time  mentioned  can  operate  as  a  surrender 
or  abandonment  of  the  same  for  the  purposes  of  a  public  street: 
BeUly  V.  Bacine,  61  Wis.  626;  State  v.  Leaver,  62  Wis.  387; 
Childs  V.  Nelson,  69  Wis.  125;  Maire  v.  Kruse,  85  Wis.  302; 
Nicolai  y.  Davis,  91  Wis.  370.  In  this  last  case,  it  was  held 
that  'the  mere  fact  that  the  plaintiff  had  t(ft  many  years  en- 
croached upon  the  road,  by  putting  a  portion  of  his  fences  in 
the  road  and  otherwise,  did  not  bar  the  town  from  the  legalj 
right  of  having  the  road  at  any  time  opened  to  its  full  width  as 
originally  surveyed  and  laid  out/'  It  follows  from  what  has 
been  said  that  the  space  between  the  iron  railing  or  fence  and 
the  south  line  of  the  street,  as  so  located  under  the  plat,  was 
at  the  time  of  the  commencement  of  this  action,  and  is  now, 
a  part  of  Spaight  street,  and  may  be  worked  and  fitted  for 
public  use  as  a  part  of  the  street  whenever  the  city  may  choose 
to  do  so. 

4.  The  several  defendants,  as  abutting  lotowners,  except 
Kerns,  justified  what  they  had  done,  respectively,  in  respect 
to  removing  stone,  earth,  and  other  materials  from  within  the 
limits  of  the  street  as  so  laid  out,  by  claiming  that  they  sever- 
ally owned  the  land  clear  up  to  the  iron  railing  or  fence,  and 
that  the  street  did  not  extend  south  of  that  railing  or  fence, 
and  the  findings  of  the  court  are  in  harmony  with  such  claim. 
From  what  has  been  said,  it  is  obvious  ^^^  that  such  ruling 
was  erroneous.  The  question  recurs  whether  the  city  has  such 
an  interest  in  that  branch  of  the  relief  demanded  as  to  main- 
tain this  action.  The  right  of  the  city  in  the  space  between 
the  iron  railing  or  fence  and  such  south  line  of  the  street  as 
so  located  being  as  stated,  it  follows,  under  the  repeated  de- 
cisions of  this  court,  that  the  cily  has  such  an  interest  therein 
that  it  may  maintain  this  action  so  far  as  to  restrain  the  re- 
spective defendants,  as  abutting  lotowners,  from  so  removing 
stone,  earth,  and  other  materials  from  within  the  limits  of 
such  street  or  from  impairing  the  embankment  of  the  street 
as  it  now  exists,  or  making  it  more  expensive  and  difficult  to 
fit  the  whole  width  of  the  street  for  travel.  To  that  extent  the 
injunction  should  have  been  made  perpetual.  In  support  of 
this  proposition  it  is  only  necessary  to  cite  the  following  cases: 
Waukesha  Hygeia  Mineral  Spring  Co.  v.  Waukesha,  83  Wis. 
475;  Neshkoro  v.  Nest,  85  Wis.  126;  Eau  Claire  v.  Matzke,  86 
Wis.  291;  39  Am.  St.  Rep.  900. 
5.  Counsel  contend,  in  effect,  that  block  150  on  the  plat  is 
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itself  a  momunent,  and  that,  according  to  that  plat,  there  ap- 
pears to  have  been  a  strip  of  land  between  the  section  of  Spaighfc 
street  in  question  and  the  lake  shore,  for  the  whole  distance, 
which  is  divided  up  into  lots  numbered  from  1  to  9,  inclusive, 
and  hence  that  the  plat  should  be  so  construed  and  modified 
as  in  some  way  to  satisfy  such  calls  of  land  for  such  lots.    But 
the  fact  remains  that  the  whole  of  block  150  is  south  of  Spaight 
street  on  the  plat,  and  hence  is  necessarily  south  of  it,  as  actu- 
ally located  under  and  in  pursuance   of  the   plat.    In   other 
words,  the  location  of  the  streets,  as  mentioned,  necessarily  lo- 
cated that  block.    Certainly,  the  several  owners  of  land  between 
that  street,  as  so  located,  and  the  lake  shore,  have  all  the  rights 
of  abutting  owners  upon  the  street,  and  also  all  the  rights  of 
riparian  owners  on  the  shore  of  the  lake.    But  if  there  is  any 
defendant  who  owns  no  land  between  the  street,  as  so  located, 
and  the  shore  of  the  lake,  then  we  are  unable  to  perceive  upon 
what  theory  *^*  he  could  properly  be  regarded  as  an  abutting 
owner  or  riparian  owner.    A  mere  mistake  as  to  the  quantity  or 
shape  of  the  land  in  the  block,  or  as  to  whether  the  shore  of 
the  lake  at  some  particular  point  was  within  the  limits  of  the 
street,  cannot  be  allowed  to  frustrate  the  plat,  as  such  mistake 
comes  within  the  well-recognized  maxim,  Falsa  demonstratio 
non  nocet:  Sherwood  v.  Sherwood,  45  Wis.  364;  30  Am.  Rep. 
757;  Paine  v.  Benton,  32  Wis.  496;  Dupont  v.  Davis,  30  Wis. 
175;  Kennedy  v.  Knight,  21  Wis.  347;  94  Am.  Dec.  643.    The 
dimensions  of  the  several  lots  in  the  block,  as  they  appear  upon 
the  plat,  must,  hke  oth:^r  courses  and  distances,  yield  to  the 
actual  condition  of  things  as  they  existed,  and  be  determined 
by  the  practical  construction  and  location  of  the  plat  upon  the 
grounds. 

6.  There  is  another  branch  of  this  case.  The  complaint  al- 
leges, in  eflfect,  that  the  city  has  jurisdiction  over  the  entire 
surface  of  the  lake,  that  the  defendants  have  placed  stones, 
earth,  and  other  materials  in  the  waters  of  the  lake,  not  only 
within  the  limits  of  the  street,  but  outside  of,  and  beyond  the 
limits  of,  the  street,  even  to  the  distance  of  sixty  or  seventy 
feet  from  the  south  line  of  that  street,  and  prays  an  injunction 
to  restrain  the  defendants  from  so  filling  in  the  lake.  The 
several  answers  allege,  and  the  court  found,  in  effect,  that  such 
jurisdiction  of  the  city  over  the  lake  was  for  limited  and  special 
purposes  only,  but  not  for  any  of  the  purposes  set  forth  in  the 
complaint.  So  far  as  the  right  of  the  city  to  work  and  pre- 
pare the  street  for  travel  for  the  whole   width   thereof,  even 
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where  the  sbore  of  the  lake  may  be  within  the  limits  of  the 
street^  enough  has  already  been  said.  But  the  question  recurs 
as  to  whether  the  city  may  properly^  in  this  action^  restrain  the 
defendants  from  so  filling  in  the  lake  outside  and  beyond  the 
limits  of  the  street 

The  proYisions  of  the  charter,  cited  in  the  brief  of  counsel, 
give  the  city  power  to  enact  ordinances  for  the  benefit  of  trade, 
commerce,  and  health,  and  to  provide  for  the  abatement  ^^^ 
and  removal  of  nuisances  thereunder,  and  "generally  to  take  such 
other  measures  for  the  public  health  as  shall  be  deemed  proper/' 
Such  police  regulations  may  well  be  conceded,  but  they  do  not 
authorize  the  dty  to  restrain  the  filling  in  of  the  lake  in  ques- 
tion, outside  of  the  limits  of  the  street.  Under  the  repeated 
decisions  of  this  court,  there  can  be  no  question  but  that  the 
title  to  the  bed  of  the  lake  was  and  is  in  the  state.  But  such 
of  the  defendants  as  own  lots  between  the  shore  of  the  lake 
and  the  south  line  of  the  street  have  the  rights  of  riparian 
owners  on  the  shore  of  the  lake.  Such  rights  include  the  right 
of  each  to  construct  in  front  of  his  land,  in  shoal  water,  proper 
wharves,  piers,  and  booms  in  aid  of  navigation,  without  ob- 
structing it,  far  enough  to  reach  water  actually  navigable  for 
such  boats  as  are  in  use  or  appropriate  to  the  lake:  Cohn  v. 
Wausau  Boom  Co.,  47  Wis.  322;  J.  S.  Keator  Lumber  Co.  v. 
St.  Croix  Boom  Corp.,  72  Wis.  82;  7  Am.  St.  Rep.  837;  N'orth- 
ern  Pine  Land  Co.  v.  Bigelow,  84  Wis.  163, 164;  Priewe  v.  Wis- 
consin State  etc.  Imp.  Co.,  93  Wis.  547,  and  cases  there  cited. 
Such  right,  however,  is  a  private  right,  and  is  subordinate  to 
the  public  right  to  navigate  the  lake,  and  may  be  regulated  or 
prohibited  by  law:  Id.  Obviously,  the  city  has  no  proprietary 
or  corporate  interest  in  the  lake,  nor  the  shore  of  the  lake,  ou^ 
side  of  the  limits  of  the  street.  Nor  does  it  appear  that  the 
acts  complained  of  are  such  as  to  affect  the  health  of  anyone. 
We  are  clearly  of  the  opinion  that  the  city  has  no  such  inter- 
est or  right  in  the  lake  or  the  waters  thereof,  outside  of  the 
limits  of  the  street,  as  to  enjoin  the  defendants  from  the  acts 
complained  of:  Milwaukee  v.  Milwaukee  etc.  R.  R.  Co.,  7  Wis. 
85;  Sheboygan  v.  Sheboygan  etc.  Ry.  Co.,  21  Wis.  667;  Ra- 
cine V.  Crotsenberg,  61  Wis.  481;  50  Ain.  Rep.  149;  Janesville 
V.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123.  In  such  a 
case,  the  right  of  the  city  to  remove  such  a  purpresture  or  pub- 
lic nuisance  is  no  greater  than  that  of  an  individual,  and  this 
court  has  expressly  held  that  an  individual  could  not  remove 
the  same:  Larson  v.  Furlong,  50  Wis.  681.    In  England,  such 
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purprestnre  **•  or  public  nuisance  was  removable  or  abatable 
only  by  suit  of  the  crown,  having  superintendence  and  control 
over  public  rights,  at  the  instance  of  the  attorney  general: 
Gould  on  WateiB,  sees.  21,  167.  In  this  country  such  right  of 
action  is  in  the  state:  Gould  on  Waters,  sees.  93,  168.  Thus^ 
in  People  v.  Vanderbilt,  28  N.  Y.  396,  84  Am.  Dec.  351,  it 
was  held  that  "the  remedy  to  prevent  the  erection  of  a  purprest- 
nre and  nuisance  in  a  bay  or  navigable  river  is  by  injunction 
at  the  suit  of  the  attorney  general":  See,  also,  People  v.  David- 
son, 30  Gal.  379.  We  must  hold  that  the  court  property  refused 
to  enjoin  the  defendants  from  filling  in  the  lake  outside  of  the 
limits  of  the  street,  and  that  as  to  that  branch  of  the  case  the 
complaint  was  properly  dismissed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  enter  judgment 
in  accordance  with  this  opinion.  In  view  of  the  fact  that  the 
findings  of  the  trial  court  are  sustained  in  part  and  set  aside 
in  part,  costs  and  disbursements  are  allowed  in  favor  of  the 
plaintiff  and  against  the  defendants,  except  Kerns,  for  the  ex- 
pense of  printing  the  case  and  for  the  fees  of  the  clerk  of  this 
court,  but  no  other  costs  or  expenses  are  allowed  to  either  party. 


HIGHWAYS— WIDTH.— If  the  public  has  acquired  the  right  to  a 
public  highway  by  user,  the  right  carries  with  it  such  width  as  is 
reasonably  neceflsary  for  the  public  easement  of  travel.  See  mono- 
graphic note  to  Whitesldes  v.  Green,  57  Am.  St.  Rep.  763,  764.  The 
fact  that  an  obstruction  has  been  permitted  to  remain  In  a  public 
street  for  a  long  time  without  objection,  or  that  the  street  has  never 
been  used  as  such  cannot  estop  the  public  authorities  from  removin&r 
such  obstruction  and  opening  and  fitting  the  street  for  public  use  to 
its  entire  width:  Chase  v.  Oshkosh,  81  Wis.  813;  29  Am.  St  Rep. 
808,  and  note. 

HIGHWAYS— BPFBCT  OF  NON-USER.— The  question  whether 
or  not  the  right  of  a  municipal  corporation  to  lands  dedicated  to  the 
public  use  for  streets,  highways,  parks,  and  public  places  may  be 
extinguished  by  nonuser  or  by  operation  of  the  statute  of  limita- 
tions. Is  one  upon  which  there  Is  a  decided  conflict  of  Judicial 
opinion.  See  monographic  note  to  Orr  v.  O'Brien,  14  Am.  St.  Rep. 
278.  discussing  the  conflicting  cases,  and  monographic  note  to 
Whitesldes  v.  Green,  57  Am.  St.  Rep.  766. 

WHARVES-RIGHT  OP  RIPARIAN  OWNERS  TO  BUILD.— A 
proprietor  of  lands  fronting  upon  navigable  waters  has  the  right  to 
connect  himself  therewith  by  means  of  wharves  or  channels  extend- 
ing from,  his  uplands  out  to  navigable  water,  so  long  as  he  doe« 
nothing  to  interfere  with  the  free  navigation  of  such  water:  Prior 
V.  Swartz,  62  Conn.  132;  36  Am.  St.  Rep.  333,  and  note;  Chicago 
V.  Van  Ingen,  152  111.  624;  43  Am.  St.  Rep.  285.  See.  also.  Sage  v. 
Mayor,  164  N.  Y.  61;  61  Am.  St.  Rep.  592,  and  note;  Hedges  v.  West 
Shore  R.  R.  Co.,  160  N.  Y.  150;  55  Am.  St.  Rep.  660,  and  note. 
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EVIDENGB  OF  THE  EFFECT  upon  one  of  plalntUTa  eyes 
of  an  Injnry  inflicted  directly  upon  the  other  is  admissible. 

EXPERT  EVIDENCE  IS  NOT  ADMISSIBLE  TO  PROVE 
what  was  the  cause  of  an  explosion  of  the  water  glass  of  a  boiler, 
when  the  question  before  tlie  jury  is  whether  or  not  a  valve  was 
opened,  or,  if  opened,  whether  such  opening  was  sudden.  Expert 
evidence  may  properly  be  received  as  to  what  would  have  been  the 
effect  of  opening  such  valve  suddenly,  but  experts  should  not  be 
permitted  to  decide  a  question  of  fact,  and  any  question  asked  an 
expert  must  be  so  framed  as  not  to  require  him  to  pass  on  the 
credibility  of  any  other  evidence  in  the  cause. 

MASTER  AND  SERVANT— PROMISE  TO  REMOVE  PERIL 
-WHEN  SERVANT  MAY  RELY  THEREON.— If  a  danger  is  dis- 
closed by  a  servant  to  his  master,  which  the  latter  promises  to  re- 
move, the  servant  is  not  to  be  deemt:%*  to  assume  the  risk  of  contmu- 
ing  In  the  employment,  unless  the  danger  is  so  great,  constant,  and 
Ini mediate  that  no  person  of  ordinary  prudence  would  ordinarily 
subject  himself  to  it  for  the  limited  time  necessary  for  the  master, 
wuu  reasonable  diligence,  to  remove  it. 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS  BY 
REMAINING  WITH  AN  INCOMPETENT  FELLOW-SERVANT.— 
If  an  engineer  notifies  his  employer  of  the  incompetency  of  a  fire- 
man, but  is  induced  to  continue  in  the  service  on  the  promise  that 
such  fireman  will  be  removed,  he  does  not  assume  the  risk  of  injury 
from  the  incompetency  of  the  fireman  by  remaining  in  the  em- 
ployment a  reasonable  ame^  relying  on  the  promise  that  the  fireman 
will  be  removed. 

NEGLIGENCE— FINDING  OP  PROXIMATE  CAUSE.— A 
verdict  that  the  defenuant  was  guilty  of  negligence  which  caused 
the  injury  is  not  sufficient  It  must  further  find  that  such  negligence 
is  the  proximate  cause  of  such  injury. 

NEGLIGENCE— LIABILITY  FOR.  WHEN  EXISTS.— There 
can  be  no  recovery  for  negligence  unless  the  injury  complained  of 
was  the  natural  and  probable  result  of  it,  and  the  attendant  cir- 
cumstances were  such  that  a  i)er8on  of  ordinary  care  ought  reason- 
ably to  have  apprehended  that  the  Injury  might  result  from  the 
Degllgence. 

MASTER  AND  SERVANT— RETENTION  OF  INCOMPE- 
TENT SERVANT— LIABILITY  FOR.— Though  a  master,  after  be- 
ing notified  of  the  incompetency  of  an  employ 6,  retains  him  in  his 
employment,  and  from  such  incompetency  an  accident  results,  caus- 
mg  personal  injury  to  a  fellow  em  ploy  6,  the  latter  cannot  recover 
of  the  common  master,  unless  he  ought  reasonably  to  have  appre- 
hended that  the  retention  of  the  incompetent  employ^  would,  or 
might  probably.  Imperil  the  personal  safety  of  his  coemploy^s. 

MASTER  AND  SERVANT— INCOMPETENT  SERVANT- 
ACTS  OF  FOR  WHICH  MASTER  IS  ANSWERABLE  TO  A  FEL- 
LOW-SERVANT.—One  employed  as  a  fireman  and  having  capacity 
to  do  the  acts  required  of  him  as  such  may,  nevertheless,  be  re- 
garded as  an  incompetent  employ 6  for  whose  acts  the  employer  is 
liable,  where  the  Incompetency  is  manifested  in  his  not  having  suffi- 
cient capacity  to  understand  and  obey  rules  requiring  him  not  to 
disturb  other  parts  of  the  machinery  with  which  he  had  nothing  to 
do,  and  he,  by  Tiolating  these  rules,  imperils  the  safety  of  his  fellow- 
employ^!. 
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MASTER  AND  SERVANT— INCOMPETENT  SERVAXT.- 
A  MASTER  IS  NOT  NECESSARILY  LIABLE  to  one  cmployS  fur 
injury  resulting  from  the  incompetency  of  another.  If  the  master 
uses  ordinary  caie  in  respect  to  employing  competent  servants, 
haying  regard  to  the  character  of  the  particular  service  and  the  con- 
sequences that  may  probably  result  from  the  incompetency  of  such 
servant,  and  an  incompetent  servant  is  nevertheless  employed,  a 
resulting  injury  to  a  fellow-servant  cannot  be  legally  chargeable 
to  the  master. 

APPELLATE  PRACTICE.— The  action  of  a  trial  court  In  re- 
fusing to  set  aside  a  verdict  as  against  the  weight  of  evidence  will 
not  be  reviewed  unless  so  manifestly  wrong  as  to  amount  to  a  clear 
abuse  of  Judicial  discretion,  and  this  occurs  ordinarily  only  when 
there  has  been  practically  no  proper  evidence  which,  if  believed, 
would  support  the  verdict. 

Action  to  recover  for  injuries  alleged  to  have  been  suffered 
by  the  plaintiff  from  the  negligence  of  the  defendant.  The 
plaintiff,  when  injured,  was  in  the  employ  of  the  defendant  as 
an  engineer.  Under  his  supervision  were  firemen.  There  was 
attached  to  the  boilers  a  water  column  to  which  was  connected 
a  water  glass,  intended  to  exhibit  the  height  of  the  water  in  the 
boilers.  A  new  glass  was  being  put  in  place,  and,  while  plaintiff 
was  watching  its  proper  adjustment,  it  burst  suddenly,  causing 
steam,  hot  water,  and  fragments  of  the  glass  to  strike  and  injure 
his  left  eye,  whereby  it  was  destroyed.  It  was  at  first  claimed 
that  the  defendant  had  been  negligent  in  furnishing  a  defective 
and  insuflBcient  glass,  but  ultimately  this  claim  was  abandoned, 
and  the  plaintiff  sought  to  rely  upon  the  claim  that  a  fireman 
named  Frank  Welk  was  incompetent,  that  notice  of  such  in- 
competency had  been  given  to  the  defendant,  that  the  plaintiff 
continued  in  the  employment,  relying  on  the  promise  of  the  de- 
fendant to  remove  the  incompetent  and  to  employ  a  competent 
fireman,  and  that  the  injury  was  caused  by  the  fireman  carelessly 
opening  and  shutting  a  surface  blow  valve,  thereby  suddenly 
increasing  the  pressure  in  the  boilers.  The  jury  returned  a 
special  verdict,  in  which  the  questions  askf'd  and  answers  made 
were  as  follows:  **1.  Wasthedefendantguilty  of  negligence  that 
caused  the  injury  of  the  plaintiff?  A.  Yes.  2.  Was  the  fire- 
man Welk  an  incompetent  person  to  discharge  the  duties  of  fire- 
man? A.  Yes.  3.  Did  the  plaintiff  inform  Mr.  Paul,  the 
superintendent  of  the  defendant,  about  ton  days  before  the  acci- 
dent, that  Welk  was  an  incompetent  person  to  discharge  the 
duties  of  fireman?  A.  Yes.  4.  If  you  answer  the  last  question, 
Tes,'  did  the  plaintiff  continue  in  the  employment  of  the  de- 
fendant an  unreasonable  time  after  such  notification  and  thereby 
assume  the  risk  of  such  incompetency?  A.  No.  5.  Did  Welk 
suddenly  open  the  surface  blow-off  valve  at  the  time  the  plain- 
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was  examining  the  water  gauge  glass  and  was  injured?  A. 
Yea.  6.  If  you  answer  the  last-  question^  ^Yes/  did  the  sudden 
opening  of  the  surface  blow-off  valve  cause  the  bursting  of  the 
glass?  A.  Yes.  7.  Was  the  plaintiff  guilty  of  negligence  that 
contributed  proximately  to  the  injury?  A.  No.  8.  Did  the 
plaintiff  have  authority  to  hire  and  discharge  firemen  of  his 
own  motion?  A.  No.  9.  If  the  court  should  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover,  at  what  sum  do  you 
assess  his  damages?  A.  Twelve  hundred  and  fifty  dollars/' 
The  fireman  testified  that  he  did  not  open  the  valve  or  go  back 
to  the  end  of  the  boilers  at  all.  Verdict  and  judgment  in  favor 
of  the  plaintiff.  There  was  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  but  it  was  denied.    The  defendant  appealed. 

J.  C.  Kerwin^  for  the  appellant. 

Felker^  Stewart  A  Felker^  for  the  respondent 


MARSHALL,  J.  Evidence  was  allowed,  under  objection 
from  defendant's  counsel,  respecting  the  effect  on  plaintiff's 
right  eye  of  the  injury  to  the  left  eye.  The  complaint  charged 
that  the  direct  injury  from  the  breaking  of  the  glass  was  to 
the  left  eye.  We  see  no  reason  why  evidence  as  to  all  the  in- 
juries to  plaintiff,  which  flowed  naturally  from  the  destruction 
of  the  left  eye,  was  not  competent.  The  objection  to  the  evi- 
dence was  properly  overruled. 

Plaintiff  was  allowed,  under  objection,  to  answer  the  ques- 
tion: '*What,  in  your  opinion,  was  the  cause  of  the  explosion 
of  the  glass?"  That  was  one  of  the  most  essential  questions 
***  the  jury  were  to  determine.  True,  whether  the  sudden 
opening  of  the  surface  blow-off  valve,  under  the  circumstances, 
would  naturally  tend  to  produce  what  occurred,  was  a  question 
upon  which  expert  evidence  was  proper.  But  the  fact  of  whether 
the  valve  was  opened,  and,  if  opened,  was  opened  suddenly,  was 
in  dispute  on  the  evidence.  Therefore,  expert  evidence  should 
have  been  limited  to  opinions  as  to  the  effect  of  a  sadden  open- 
ing of  the  valve.  When  it  went  to  the  extent  of  passing  on 
the  whole  case  in  respect  to  the  fact  in  issue  as  did  the  ques- 
tion objected  to,  it  went  too  far,  and  the  allowance  of  it  was 
error.  Where  evidentiary  facts,  upon  which  the  fact  in  issue 
depends,  are  in  dispute,  opinion  evidence  as  to  the  ultimate  fact 
must  be  given  upon  a  hypothetical  case:  Luning  v.  State,  2 
Pin.  215;  52  Am.  Dec  153;  Wright  v.  Hardy,  22  Wis.  348; 
Kreuiziger  v.  Chicago  etc.  Ey.  Co.,  73  Wis.  158.  The  rule  is, 
that  experts  are  not  to  decide  issues  of  fact;  hence,  all  que»- 
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tioBB  calling  for  opinion  eyidence  must  be  so  framed  as  not 
to  pass  upon  the  credibility  of-  any  other  evidence  in  the  case, 
else  it  will  usurp  the  province  of  the  jury  or  the  court:  Jones 
on  Evidence,  sec.  374,  and  cases  cited. 

It  was  further  assigned  as  error  that  the  court  denied  de- 
fendant's motion  to  direct  a  verdict.  The  motion  was  based 
on  the  theory  that  plaintiff  and  Welk  were  fellow-servants  and 
that  the  circumstances  were  such,  if  plaintiff  is  to  be  believed, 
that  he  assumed  the  risk  of  Welk's  incompetency  by  remaining 
in  the  defendant's  employ  with  knowledge  thereof.  The  rule 
in  Erdman  v.  Illinois  Steel  Co.,  95  Wis.  6,  60  Am.  St.  Rep.  66, 
is  invoked  to  sustain  the  claim  that  plaintiff  was  guilty  of  con- 
tributory fault  under  the  circumstances,  notwithstanding  he 
remained  at  his  post,  if  such  be  the  fact,  on  the  faith  of  de- 
fendant's promise  to  ren^ove  the  incompetent  coemploy6.  There 
is  no  controversy  but  that,  generally  speaking,  if  an  employ^ 
notifies  the  master  of  a  special  risk,  as  for  instance  that  of  the 
incompetency  of  a  fellow  employ^,  and  objects  to  continuing 
in  the  master's  employ  on  that  account,  but  nevertheless 
****  remains  upon  the  faith  of  the  master's  promise  to  remove 
the  special  danger,  for  a  reasonable  length  of  time  requisite  to 
the  performance  of  such  promise  by  the  exercise  of  reasonable 
diligence,  the  protesting  employ^  cannot  be  successfully  charged 
with  contributory  negligence  on  that  ground.  That  is  an  ex- 
ception, well  established  in  the  law  of  negligence,  to  the  gen- 
era] doctrine  that  if  an  employ^  continues  in  the  employ  of  the 
master  with  knowledge  or  reasonable  means  of  knowledge  of 
a  special  risk  of  so  doing,  he  cannot  recover  from  the  master 
for  an  injury  received  by  being  exposed  to  such  risk,  on  ac- 
count of  his  contributory  negligence.  In  Erdman  v.  Illinoia 
Steel  Co.,  95  Wis.  6,  60  Am.  St.  Eep.  66,  a  limitation  of  the 
foregoing  exception  to  the  general  rule  was  recognized,  which 
governed  that  case.  Such  limitation  is  just  as  well  established 
in  the  law  of  negligence  as  the  general  rule  itself  or  the  ex- 
ception thereto,  as  was  there  sufficiently  demonstrated  by  ref- 
erence to  a  multitude  of  authorities.  Such  limitation  is  to  the 
effect  that,  notwithstanding  the  master's  promise  to  remove 
the  danger  complained  of,  if  the  circumstances  are  so  extraor- 
dinarily dangerous,  so  immediate  and  obvious,  that  a  person  of 
ordinary  care  would  not  ordinarily  incur  it,  then  the  exception 
to  the  general  rule  does  not  apply.  It  only  applies  where  the 
danger  is  not  so  great,  constant,  and  immediate  but  that  a  per- 
son of  ordinary  prudence  would  ordinarily  subject  himself  to 
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it  for  the  limited  time  necessary  for  the  master,  with  reason- 
able diligence,  to  remoTe  it  Here  Welk  was  working  under  the 
immediate  supervision  of  plaintiff.  It  is  by  no  means  conclu- 
sive that  the  circumetances  were  such  that  plaintiff  may  not 
reasonably  have  supposed  that  he  could  so  supervise  Welk's 
conduct  as  to  temporarily  avoid  any  serious  danger  of  his  pres- 
ence as  a  coemployt  The  facts  of  the  case  come  far  short  of 
the  nde  in  Ikdman  v.  Illinois  Steel  Co.,  95  Wis.  6,  60  Am.  St. 
Bep.  66.  There  the  employ^,  because  of  his  own  interest,  de- 
liberately went  to  work  with  a  broken  saw,  revolving  at  great 
speed,  to  cut  **••  bars  of  iron,  under  such  circumstances  that 
it  was  apparent  that  the  saw  was  liable  to  fly  in  pieces  at  any 
moment  and  seriously  imperil  the  personal  safety  of  every  per- 
son in  the  vicinity.  The  motion  to  direct  a  verdict  was  prop- 
erly refused. 

A  large  number  of  questions  were  submitted  by  defendant, 
relating  to  the  subject  of  negligence  in  respect  to  the  water- 
glass.  The  trial  court  withdrew  that  subject  from  the  jury, 
leaving  the  charge  of  negligence  resting  wholly  on  the  claim  that 
defendant  negligently  retained  in  its  employ  an  incompetent  em- 
ploy^,  after  notice  of  his  incompetence.  So  the  refusal  to  submit 
questions  covering  any  other  subject  of  alleged  negligence 
did  not  prejudice  the  defendant,  hence  does  not  constitute  error. 
This  question  was  submitted  by  defendant's  counsel  and 
refused:  'HnTas  the  opening  of  the  surface  blow-off  valve  the 
proximate  cause  of  plaintiff's  injury?^'  It  was  not  claimed 
that  the  mere  opening  of  the  valve  was  the  proximate  cause 
of  plaintiff's  injury  but  that  the  negligent  retention  of  the 
incompetent  servant  was  such  cause.  If  the  circumstances  of 
the  case  were  such  that  the  only  inference  that  could  be  reasona- 
bly drawn  tiierefrom  was  that,  if  Welk  remained  in  defendants 
employ,  he  was  liable  to  do  some  act,  or  fail  in  some  duty,  that 
might  probably  imperil  the  personal  safety  of  his  fellow-ser- 
vants, defendantS|in  the  light  of  attending  circumstances,  ought 
reasonably  to  have  foreseen  that  such  might  probably  be  the  re- 
sult of  his  retention,  and  that  what  followed  was  a  natural  and 
probable  result  thereof,  then  the  fact  found  in  favor  of  the 
plaintiff,  in  answer  to  the  question  proposed,  would  relate  back 
to  the  negligent  retention  of  the  incompetent  servant  as  the 
real  producing  cause  of  the  accident,  and  make  plaintiff's  case 
perfect  on  the  subject  of  proximate  cause.  The  request  for  the 
OTie«tion  in  the  form  proposed  must  be  taken  as  an  admission 
by  defendant  that  the  inferences  referred  to  would  follow  a 
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finding  ^'^  on  such  question  in  plaintiflPs  favor.  As  has  often 
been  held  by  this  courts  in  some  proper  way^  a  finding  as  to 
the  proicimate  cause  was  essential  to  plaintiff's  recoyery,  un- 
less the  fact  appeared  by  necessary  inference  from  facts  found 
or  from  the  undisputed  evidence. 

Turning  to  the  verdict,  the  answer  to  the  first  question  merely 
found  that  the  defendant  was  guilty  of  negligence  which  caused 
the  injury.  This  court  has  repeatedly  held  that  such  a  finding 
comes  far  short  of  determining  the  proximate  cause.  The  ques- 
tion has  been  so  many  times  discussed  that  we  will  not  go  over 
it  again  at  this  time.  In  Deisenrieter  v.  Kraus-Merkel  M'ilt- 
ing  Co.,  97  Wis.  279,  all  the  important  cases  on  the  subject  in 
this  court  will  be  found  cited.  The  precise  form  of  the  finding 
under  discussion  was  condemned  as  insufficient  in  Andrews  v. 
Chicago  etc.  By.  Co.,  96  Wis.  318.  True,  the  trial  court  might 
have  so  instructed  the  jury  as  to  make  such  question  call  for 
a  finding  of  the  proximate  cause,  but  there  was  a  failure  so  to 
do.  On  the  contrary,  an  examination  of  the  charge  leads  to 
the  conclusion  that  the  trial  court  submitted  the  case  on  the 
theory  that  if  the  jury  found  that  the  defendant  was  negli- 
gent and  that  such  negligence  caused  the  injury  to  the  plaintiff, 
and  plaintiff  was  free  from  contributory  negligence,  he  was  en- 
titled to  recover.  The  learned  circuit  judge  said  in  regard  to 
the  question:  "It  goes  to  the  gist  of  the  action,  and  all  the 
other  questions  are  embraced  within  it."  The  meaning  of  such 
instruction  cannot  be  misunderstood.  If  it  means  anything,  it 
means  that  all  the  other  questions  go  no  further  than  the  first 
in  determining  the  facta  essetitial  to  plaintiff's  recovery,  so  far, 
at  least,  as  relates  to  the  defendant's  fault.  That  overlooked 
entirely  some  of  the  essential  elements  of  actionable  negligence. 
It  only  exists  where  the  part  whose  fault  causes  the  injury  was 
not  only  negligent,  but  the  injury  was  the  natural  and  probable 
result  of  it,  and  the  attending  circumstances  were  such  that  a 
person  of  ordinary  **®  care  ought  reasonably  to  have  appre- 
hended that  a  personal  injury  to  another  might  probably  result 
from  such  negligence. 

The  other  findings  on  the  subject  of  negligence  are  that 
Welk  was  incompetent,  that  he  was  retained  by  defendant  af- 
ter notice  of  such  incompetency  an  unreasonable  length  of  time, 
and  that  the  accident  was  caused  by  his  suddenly  opening  the 
surface  blow-off  valve.  That  may  be  all  true,  and  yet  the  burst- 
ing of  the  glass  from  such  cause  be  such  an  extraordinary  oc- 
currence that  it  would  not  follow  that  a  person  of  ordinary  care. 
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in  the  light  of  attending  circumfltanees,  ought  reasonably  to 
have  apprehended  it.  Neither  does  it  follow,  under  the  cir- 
cumstances, conclusively>  that  defendant  ought  reasonably  to 
have  apprehended  that  the  retention  of  Welk  would  or  might 
probably  imperil  the  personal  safety  of  his  coemploy^s.  There- 
fore, the  fact  of  proximate  cause  was  not  found  by  the  jury, 
and  does  not  follow  as  a  conclusion  of  law  from  the  facts  found, 
and  does  not  appear  by  the  undisputed  evidence.  Hence,  the 
court  erred  in  not  submitting  the  question  suggested  by  the  de- 
fendant, or  some  other  question,  calling  for  a  finding  of  this 
essential  fact,  or  in  not  so  instructing  the  jury  in  respect  to 
the  first  question  as  to  make  that  cover  the  subject.  On  the 
case  as  it  stands,  the  verdict  is  not  sufiBcient  to  sustain  a  judg- 
ment, according  to  repeated  decisions  of  this  court. 

The  trial  court  refused  to  give  the  following  instruction: 
'The  mere  fact  that  Welk  generally  was  incompetent  as  a  fire- 
man will  not  authorize  you  to  answer  the  first  question,  that 
the  defendant  was  guiuy  of  negligence;  you  must  further  find 
that  the  fireman  Welk  did  some  act  which  as  a  fireman  it  was 
improper  for  him  to  do,  and  which  act  directly  and  naturally 
caused  the  explosion  of  the  glass.  Unless  these  facts  are  es- 
tablished by  a  preponderance  of  the  testimony  you  must  answer 
the  first  question  *No.'  '*  Also  refused  to  instruct  the  jury,  in 
substance,  that,  "unless  they  ^^  found  that  Welk  opened  the 
valve  in  a  negligent  manner,  that  it  was  within  the  scope  of 
his  employment,  and  that  it  was  the  proximate  cause  of  the  plain- 
tiffs injury,  they  must  answer  the  first  question  'No.'  '*  And 
further,  that  "the  undisputed  facts  show  that  if  the  fireman 
opened  the  valve  it  was  not  within  the  scope  of  his  employment.*' 
If  the  purpose  of  such  instructions  was  to  inform  the  jury  that 
the  defendant  was  not  chargeable  with  the  negligence  of  Welk, 
unless  it  was  in  doing  some  act  that  he  was  required  to  do  as 
fireman,  they  were  properly  refused.  Incompetence  is  by  no 
means  confined  to  mere  inability  to  do  properly  the  particular 
work  required.  It  goes  to  reliability  in  all  that  is  essential  to 
make  up  a  reasonably  safe  person,  considering  the  nature  of  the 
work  and  the  general  safety  of  those  who  are  required  to  associ- 
ate with  such  person  in  the  general  employment.  A  person  may 
be  competent  to  do  the  particular  acts  required  of  a  fireman, 
yet  be  so  careless  in  respect  to  obeying  the  rules  that  prohibit  him 
from  interfering  with  appliances  not  connected  with  his  work, 
as  to  render  him  an  exceedingly  dangerous  and  incompetent 
penon  to  be  associated  with.    The  rule  is  tersely  stated  in  the 
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opinion  of  Mr.  Justice  Brown  in  Coppins  v.  New  York  etc.  R.  R. 
Co.,  122  N.  y.  657,  19  Am.  St.  Sep.  623,  substantially  thus: 
''A  competent  man  is  a  reliable  man.  Incompetency  exists  not 
alone  in  physical  or  mental  attributes,  but  in  the  disposition 
with  which  a  person  performs  his  duties,  and  though  he  may  be 
physically  and  mentally  able  to  do  all  that  is  required  of  him, 
his  disposition  toward  his  word,  and  toward  his  employer,  and 
toward  his  fellow-servants,  may  make  him  an  incompetent  man." 
So  here,  though  it  may  be  true  that  Welk  had  sufficient  capacity 
to  do  the  acts  required  of  him  as  a  fireman,  yet  if  he  had  not  suf- 
ficient capacity  to  understand  and  obey  rules  which  required  him 
not  to  disturb  parts  of  the  machinery  with  which  he  had  nothing 
to  do,  and  which  he  was  prohibited  from  touching,  a  violation 
of  which  rules  was  liable  to  imperil  the  personal  safety  of  his 
fellow-servants,  he  was  ^^  incompetent.  And  if  the  master 
was  negligent  in  employing  or  retaining  him,  a  resulting  injury 
to  a  coemploy^,  by  such  incompetent  servant  disobeying  such 
rules,  or  neglecting  to  do  properly  some  act  required  of  him  as 
fireman,  would  equally  relate  to  the  master's  negligence  as  the 
proximate  cause.  So  the  instructions  referred  to  were  properly 
refused. 

It  is  assigned  as  error  that  the  court  instructed  the  jury  re- 
garding the  first  question  as  follows:  ''An  employer  is  bound  to 
furnish  competent  employes;  if  he  fails  to  do  so  he  is  liable  for 
injuries  caused  by  their  incompetency,  unless  the  coemploy* 
assumes  the  risk.'*  That,  in  effect,  told  the  juiy  that  a  failure 
to  furnish  competent  epiploy6s  renders  the  employer  liable,  with 
out  regard  to  whether  such  failure  is  the  result  of  a  waiit  of 
ordinary  care  or  not.  Such  is  not  the  law,  and  we  apprehend 
the  learned  circuit  judge  did  not  intend  to  be  so  xmderstood, 
but  it  is  hard  to  perceive  how  the  jury  could  have  otherwise 
understood  the  language  used.  The  rule  is,  that  the  master 
must  use  ordinary  care  and  diligence  in  respect  to  employing 
competent  servants,  having  regard  always  to  the  character  of  the 
particular  service  and  the  consequences  that  may  probably  result 
from  incompetency  in  such  service.  When  such  care  and  dili- 
gence shall  have  been  exercised,  and  a  servant  is  nevertheless  em- 
ployed who  is  incompetent,  a  resulting  injury  to  a  fellow-servant 
cannot  legally  be  chargeable  to  the  master  upon  the  ground  of 
neglect  of  duty  to  such  injured  servant:  7  Am.  &  Eng.  Ency.  of 
Law,  844,  and  cases  cited. 

It  is  further  assigned  as  error  that  the  court  refused  to  set 
aside  the  verdict  as  against  the  weight  of  evidence.    This  court 
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cannot  decide  whether  the  trial  court  held  right  or  wrong  on 
that^  as  an  original  proposition.  For  sufficient  reasons,  the  duty 
of  preventing  injustice  through  a  wrong  verdict  is  vested  pri- 
marily in  the  trial  court.  Prom  its  decision,  right  or  wrong, 
there  is  no  relief  under  our  system  of  jurisprudence,  unless  such 
decision  be  made  to  appear  by  the  ^^^  record  so  manifestly 
wrong  as  to  amount  to  a  clear  abuse  of  judicial  discretion,  and 
that  occurs  ordinarily  only  wuere  there  is  practically  no  proper 
evidence  which,  if  believed,  will  support  the  verdict.  From  the 
fact  that  where  there  is  a  wrong  verdict  on  the  evidence,  and  yet 
there  is  evidence  which,  standing  alone,  may  reasonably  be  be- 
lieved to  support  it,  there  is  no  relief  on  appeal,  trial  courts 
should,  with  deliberation  and  care,  exercise  the  broad  legal  dis- 
cretion with  which  they  are  clothed,  so  as  to  promote,  so  far  as 
practicable,  the  due  administration  of  justice.  Here,  as  appears 
by  the  record,  several  important  allegations  with  little  or  no 
evidence  to  support  them  except  that  of  the  plaintiff  himself, 
were  found  in  his  favor  by  the  jury,  notwithstanding  the  evi- 
dence of  several  witnesses,  some  of  whom  at  least  were  disinter- 
ested so  far  as  the  record  shows,  and  very  strong  probabilities 
growing  out  of  the  situation,  to  the  contrary.  Yet  the  decision 
of  the  court  on  the  motion  to  set  aside  the  verdict  is  to  the  effect 
that  it  is  not  against  the  clear  preponderance  of  the  evidence, 
and  inasmuch  as  we  cannot  say  that  the  plaintiff's  evidence  is 
impeached  by  all  the  other  evidence,  and  all  the  reasonable  prob- 
abilities, so  as  to  bring  the  case  within  Badger  v.  Janesville  Cot- 
ton Mills,  95  Wis.  699,  and  Vorbrich  v.  Geuder  etc.  Mfg.  Co., 
96  Wis.  277,  the  decision  must  be  sustained  on  this  appeal.  The 
case  is  within  OTBrien  v.  Chicago  etc.  Ey.  Co.,  92  Wis.  340,  and 
within  the  general  principle  that  the  action  of  the  trial  court, 
in  refusing  to  set  aside  a  verdict  as  against  the  evidence,  will 
not  be  disturbed  if  there  is  any  evidence  to  support  it:  Weatherby 
V.  Meiklejohn,  61  Wis.  67;  Van  Doran  v.  Armstrong,  28  Wis. 
236;  Hutchinson  v.  Chicago  etc.  Ry.  Co.,  41  Wis.  541;  Seymour 
V.  Seymour,  64  Wis.  16;  Hickey  v.  Chicago  etc.  Ry.  Co.,  64  Wis. 
649;  Austin  v.  Chicago  etc.  Ry.  Co.,  93  Wis.  496. 

By  the  Court    The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


MASTBR  AND  SERVANT— PROMISE  OF  MASTER  TO 
REMEDY  DEFECTS— EFFECT  OF  SERVANT'S  CONTINUING* 
IN  SERVICE. — If  a  servant  discovers  that  the  service  has  become 
mnre  .langerous  than  he  had  anticipated  and  so  notifies  the  master, 
be  has  a  right  to  rely,  for  a  reasonable  time,  upon  the  promise  of 
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the  master  that  the  defect  will  be  repaired.  If,  howeyer,  the  master 
does  not  repair  the  defect  within  a  reasonable  time,  and  the  ser- 
vant has  full  knowledge  thereof  and  of  the  consequent  danger,  U 
is  his  duty  to  quit  the  service  if  he  does  not  Intend  to  take  the  risk, 
and  If  thereafter  injured  thereby  he  cannot  recover  therefor  from 
his  master:  UUnols  Steel  Ck>.  v.  Mann,  170  111.  200;  02  Am.  St  Rep. 
370,  and  note;  Erdman  v.  Illinois  Steel  Co.,  95  Wis.  6;  60  Am.  St. 
Rep.  66,  and  note.  A  servant  may  be  guilty  of  contributory  negli- 
gence by  remaining  in  service  after  he  has  discovered  the  negligence 
and  incompetence  of  a  fellow-servant:  Western  Stone  Go.  v.  Wha- 
len,  151  111.  472;  42  Am.  St.  Rep.  244,  and  note.  It  is  his  duty  tol 
notify  his  master  of  his  discovery,  but,  having  done  so,  he  may  or- 
dinarily rely  upon  the  master's  promise  to  remedy,  and  remain  In 
his  employment:  Extended  note  to  Porter  v.  Western  etc.  R.  R.  Co., 
2  Am.  St  Rep.  270,  280;  monographic  note  to  Murray  v.  8.  O.  R.  R. 
Co.,  86  Am.  Dec  286»  287. 

MASTER  AND  SERVANT— INCOMPETENT  FELLOW-SER- 
VANTS—LIABILITY  OF  MASTER.->A  master  is  not  liable  to  his 
servant  for  injuries  resulting  from  the  negligence  of  a  fellow-ser- 
vant, unless  the  latter  was  incompetent  and  unfit  for  the  service, 
and  this  was  known  or  should  have  been  known,  to  the  master: 
Park  V.  New  York  Cent  R.  R.  Co.,  155  N.  Y.  215;  63  Am.  St  Rep. 
663,  and  note.  See  Handley  v.  Daly  Min.  Co.,  15  Utah,  189;  62  Am. 
St  Rep.  016,  and  note. 

NSX>LIOENCB-LIABILITY  FOR-WHBN  EXISTS.— Negli- 
gence is  the  omission  to  do  something  which  a  reasonable  man, 
guided  by  those  consideration  which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do,  or  the  doing  of  something  which 
a  prudent  and  reasonable  man  would  not  do.  A  cause  of  action  for 
negligence  is  not  made  out  without  proving  that  the  negligence 
charged  was  the  proximate  cause  of  the  injury:  Brotherton  v.  Bfan- 
hattan  Beach  Imp.  Co.,  48  Neb.  668;  68  Am.  St  Rep.  709,  and  note. 
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PBACnOB.— A  MOTION  FOR  A  NBW  TRIAL  IS  NOT  an 
avPToprlate  proceeding  to  review  the  action  of  a  court  in  taking 
Judgment  when  there  ha«  been  no  trial  upon  an  issue  of  fact,  as 
where  the  answer  of  the  defendant  has  been  struck  out,  and  Judg- 
ment entered  against  him  as  for  want  of  an  answer. 

PRACTICE.— ISSUES  OF  FACT  DO  NOT  EXIST  IN  A  SUIT 
FOB  A  DIVORCB  when  there  has  been  no  answer,  though  the  code 
provides  that  no  divorce  can  be  entered  upon  the  default  of  the  de- 
fendant, but  the  court  must,  in  all  cases,  require  proof  of  the  facts 
alleged  before  granting  relief.  Such  an  issue  arises  only  when  a 
matolal  averment  of  fact  is  made  by  one  party  and  controverted 
by  another. 

APPELLATE  PROCEDURE.— A  BILL  OF  EXCEPTIONS 
settled  for  one  purpose  may  be  used  for  another.  Hence,  though  It 
waa  presented  and  settled  for  the  purpose  of  being  used  on  a  mo- 
tion to  vacate  a  judgment,  it  constitutes  a  part  of  the  record  on  ap- 
peal from  such  judgment,  and  may  require  its  reversal,  if  thereby 
error,  prejudicial  to  the  appellant,  is  disclosed. 

CONTEMPT— SERVICE  OF  ORDER  ISSUED  IN  PRO- 
CEEDINGS FOR,  WHEN  NEED  NOT  BE  PERSONAL.— If  it  ap- 
pears that  a  litigant  against  whom  an  order  to  show  cause  why  he 
should  not  be  punished  for  a  contempt  of  court  has  been  issued 
is  concealing  himself  to  avoid  compliance  with  the  orders  of  the 
court  and  the  service  of  its  process,  the  court  may  direct  that  the 
<»der  to  show  cause  may  be  served  on  his  attorneys  of  record. 

CONSTITUTIONAIi  LAW,  STRIKING  OUT  ANSWER  OF 
PERSON  IN  CONTEMPT.— A  contempt  of  court,  whether  in  re- 
fusing to  subscribe  a  deposition  or  in  any  other  matter,  cannot 
justify  the  striking  out  of  the  answer  of  the  defendant  and  the  tak- 
ing of  judgment  against  him  as  by  default  The  contempt  must  be 
punished  in  some  other  mode.  Whether  in  contempt  or  not,  every 
eltisen  has  the  right,  of  which  no  court  can  deprive  him,  to  be 
heard  before  being  deprived  of  property  or  personal  rights.     To 
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strike  out  hla  answer  amonnts  to  taking  his  property  withont  due 
process  of  law. 

PRAOTICB.— THE  BELIEF  WHICH  CAN  BE  GBANTBI> 
UPON  A  JUDGMENT  BY  DEFAULT  cannot  exceed  that  de- 
manded in  the  complaint.  Hence,  if  the  complaint  prays  that  the 
defendant  be  restrained  from  transferring  certain  property,  it  is 
error,  in  a  decree  entered  upon  default,  to  provide  that  the  defend- 
ant transfer  such  property  to  a  receiver. 

George  H.  Peny  and  Fisher  Ames,  for  the  appellants. 
Sullivan  &  Sullivan,  for  the  respondent. 

^  VAN  FLEET,  J.  Action  for  divorce,  in  which  the  cor- 
poration is  joined  as  a  party  defendant  to  protect  plaintiff's 
rights  in  certain  property  alleged  to  have  heen  conveyed  to  said 
corporation  by  the  defendant,  Daniel  H.  Foley,  in  fraud  of  and  to 
defeat  plaintiff's  rights  therein. 

The  corporation  made  default,  but  subsequently  moved  that 
the  default  be  vacated  and  it  be  allowed  to  answer,  which  mo- 
tion was  denied. 

The  defendant  Foley  interposed  a  demurrer  to  the  complaint; 
but  the  court,  on  motion  of  plaintiff,  struck  out  his  demurrer 
and  gave  judgment  against  him  as  by  default  for  his  failure  to 
pay  certain  alimony  ordered  by  the  court,  and  for  neglect  and 
refusal  to  subscribe  his  deposition  taken  in  the  action. 

Both  defendants  interposed  motions  for  a  new  trial,  but  their 
motions  were  denied.  Six  appeals  in  all  were  taken  by  the  de- 
fendants: an  appeal  by  the  corporation  from  the  order  denying 
its  motion  to  set  aside  its  default;  an  appeal  by  defendant  Foley 
from  the  order  striking  out  his  demurrer  and  ordering  judg- 
ment to  be  entered  against  him;  a  separate  appeal  by  each  of 
the  defendants  from  the  order  denying  his  motion  for  a  new 
trial;  and,  lastly,  a  separate  appeal  by  each  of  the  defendants 
from  the  judgment.  The  two  first-mentioned  appeals  were  here- 
tofore dismissed  by  this  court  upon  the  ground  that  the  orders 
from  which  they  were  attempted  to  be  prosecuted  were  not  ap- 
pealable. 

1.  As  to  the  appeals  from  the  orders  denying  the  motions  of 
defendants  for  a  new  trial,  they  cannot  be  entertained.  A  mo- 
tion for  a  new  trial  is  not  an  appropriate  proceeding  to  review 
the  action  of  the  court  in  giving  judgment  in  a  case  where  there 
has  been  no  trial  upon  issues  of  fact:  Hayne  on  New  Trial  and 
Appeal,  sec.  443;  Savings  etc.  Soc.  v.  Meeks,  66  Cal.  871;  Greg- 
ory V.  Gregory,  102  Cal.  50;  In  re  Tleldt,  98  Cal.  553. 

In  this  case  there  was  no  such  trial,  the  judgment  being  by  de- 
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fault  against  bcth  defendantB.  That  is^  while  defendant  Foley 
■^  did  not  technically  make  default,  there  was  no  answer  by 
either  defendant  controverting  any  fact,  and  the  judgment 
against  both  was  without  a  trial  upon  issues  of  fact.  In  such  a 
case  there  is  no  office  to  be  subserved  by  a  new  trial.  A  new 
trial  is  ''a  re-examination  of  an  issue  of  facf ':  Code  Civ.  Proc, 
sec.  656;  and,  unless  such  an  issue  has  been  raised  and  tried, 
there  is  noijiing  which  can  be  reviewed  by  this  method. 

While  appellants  concede  this  to  be  the  law  in  actions  other 
than  for  divorce,  they  contend  that  in  the  latter  class  of  cases 
there  is  always  of  necessity  a  trial  of  issues  of  fact;  that  the  law 
raises  such  issues  whether  the  defendant  answers  or  not.    But 
this  is  a  misapprehension  of  the  e£Fect  of  the  statute.    The  code 
does  provide  that  no  divorce  can  be  granted  upon  the  mere  de- 
fault of  the  defendant,  but  that  the  court  shall  in  all  cases  '^re- 
quire  proof  of  the  facts  alleged"  before  granting  the  relief:  Civ. 
Code,  sec.  130.    But  tho  effect  of  that  provision  is  not  to  raise 
^'issues  of  fact,"  nor  to  constitute  the  taking  of  proof  submitted 
by  the  plaintiff  in  cases  where  the  defendant  has  not  answered 
a  ''trial,"  as  those  terms  are  used  in  the  provisions  relating  to 
new  trials.    Such  an  issue  arises  only  where  a  material  averment 
of  fact  is  made  on  the  one  side  and  is  controverted  upon  the 
other:  Code  Civ.  Proc,  sees.  688,  690;  and  the  '*re-examination" 
provided  for  in  section  666  is  where  there  has  been  a  trial  of 
such  an  issue. 

The  provision  of  the  Civil  Code  merely  declares  the  policy 
of  the  law  to  be  that  in  divorce  cases,  whether  the  defendant 
suffer  default  or  not,  the  relief  shall  not  be  granted  xmtil  the 
facts  upon  which  it  is  sought  are  established  by  proof.  In  such 
an  instance,  however,  as  in  any  other  where  the  defendant  makes 
defaultand  suffers  judgment  upon  a  mere  ez  parte  showing,  his 
remedy  in  seeking  relief  from  the  judgm^t  is  under  section  473 
of  the  Code  of  Civil  Procedure,  and  not  bgr  motion  for  a  new 
trial:  Hayne  on  New  Trial  and  Appeal,  see.  9,  and  cases  above 
eited. 

The  attempted  proceedings  for  a  new  trial  were,  therefore, 
wholly  nugatory  and  cannot  be  reviewed. 

2.  Upon  their  appeals  from  the  judgment  a  number  of  ques- 
tions are  raised  by  appellants. 

**(!.)  It  is  contended  by  the  corporation  defendant  that  the 
court  below  erred  in  denying  its  motion  to  vacate  the  default  en- 
tered against  it.  Respondent  objects  in  limine  that  there  is  no 
record  upon  which  this  question  can  be  reviewed.    In  support 
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of  its  attempted  appeal  from  the  order  defendant  liad  settled  a 
bill  of  exceptions  embodying,  the  proceedings  had  on  said  motion^ 
and  it  now  relies  upon  said  bill  of  exceptions  as  a  basis  on  which 
to  review  said  order  on  this  appeal  from  the  judgment    Re- 
spondent's contention  is,  that  said  bill,  having  been  settled  only 
as  a  bill  of  exceptions  on  appeal  from  the  order,  is  not  properly 
a  part  of  the  record  on  appeal  from  the  judgment,  and  can- 
not be  referred  to  for  such  purpose;  that  the  only  record  prop- 
erly before  us  is  the  judgment-roll  of  which  that  bill  of  excep- 
tions is  not  a  part  under  section  670  of  the  Code  of  Civil  Pro- 
cedure.   But,  while  section  670  prescribes  what  comprises  the 
judgment-roll,  it  does  not  prescribe  what  shall  constitute  the 
record  on  appeal  in  such  a  case.    Section  649  of  said  code  pro- 
vides: '^A  bill  containing  the  exception  to  any  decision  may  be 
presented  to  the  court  or  judge  for  settlement  at  the  time  the 
decision  is  made,  and,  after  having  been  settled,  shall  be  signed 
by  the  judge  and  filed  with  the  clerk,''  et  cetera;  and  section  950 
of  said  code  provides:  ^'On  an  appeal  from  a  final  judgment  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  ap- 
peal, of  the  judgment-roll,  and  of  any  bill  of  exceptions  or  state- 
ment in  the  case  upon  which  the  appellant  relies.^'    The  mere 
fact,  therefore,  that  the  bill  was  technically  presented  for  settle- 
ment and  use  on  an  appeal  from  the  order,  from  which  no  direct 
appeal  lies,  cannot  preclude  its  use  for  the  purpose  of  reviewing 
such  order  on  the  appeal  from  the  judgment. 

But  an  examination  of  the  bill  of  exceptions  does  not  disclose 
error  in  the  action  of  the  trial  court  in  refusing  to  set  aside  the 
default.  The  only  ground  upon  which  the  corporation  based 
its  motion  was  that  it  had  not  been  served  with  summons  in  the 
action,  and  upon  this  question  the  evidence  was  not  only  square- 
ly conflicting,  but  in  our  judgment  preponderated  against  its 
contention.  In  such  a  case  we  cannot  disturb  the  order,  there 
being  nothing  to  indicate  an  abuse  of  discretion  in  denying  the 
relief. 

^^  (2.)  The  defendant,  Daniel  H.  Foley,  also  asks  to  have  re- 
viewed on  the  appeal  from  the  judgment  the  order  striking  out 
his  demurrer  and  directing  judgment  against  him,  he  having 
preserved  an  exception  to  such  order,  in  a  bill  of  exceptions 
found  in  the  transcript.  Bespondent  makes  a  like  objection  to 
the  consideration  of  this  bill  of  exceptions  as  that  urged  against 
the  one  just  considered;  but,  for  the  reasons  stated,  the  objection 
is  not  tenable. 

It  is  first  objected  by  this  appellant  that  the  action  of  the 
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court  was  nnanthorized  because,  the  proceeding  being  one  to 
bring  bim  into  contempt,  no  TaHd  seryice  of  the  order  to  show 
cause  was  made  upon  him,  in  that  it  was  not  served  personally. 
The  affidavits  upon  which  the  order  to  show  cause  was  based 
disclose  that  Foley  was  concealing  himself  to  avoid  a  compliance 
with  the  orders  of  the  court  and  the  service  of  its  process,  and 
the  court  upon  that  showing  directed  that  the  order  be  served 
apon  his  attorneys  of  record,  which  was  done.  This  method 
of  procedure  was,  under  the  circumstances,  authorized  and  con* 
stituted  a  valid  service:  Golden  Gate  etc.  Co.  v.  Superior  Court, 
65  Cal.  187;  Eureka  Lake  Co.  y.  Superior  Court,  66  Cal.  811. 
Moreover,  it  appears  that  Foley  appeared  by  his  counsel  in  an- 
awer  to  the  order  to  show  cause,  and  submitted  evidence  upon 
the  merits  of  the  application,  and  resisted  the  same  without  ob- 
jection to  the  want  of  personal  service.  This,  of  itself,  was  suffi- 
cient to  give  the  court  jurisdiction  over  him:  Keisker  y.  Ayres, 
46  Cal.  82.  It  was  not  necessary  that  he  be  personally  present; 
nor  could  he  have  been  required  to  be  so:  Ex  parte  Gordon,  98 
Cal.  478;  27  Am.  St.  Eep.  164. 

It  is  mainly  objected,  however,  that  the  court  had  no  author* 
ity  to  strike  out  its  demurrer,  refuse  to  permit  him  to  answer, 
and  render  judgment  against  him  pro  conf esso  for  his  failure  to 
obey  its  order  for  alimony;  that  a  disobedience  of  that  order 
constituted  a  contempt  for  which  the  only  punishment  it  was 
competent  to  impose  under  the  code  was  fine  and  imprisonment; 
and,  further,  that  in  an  action  for  divorce  the  court  could  not 
thus  deprive  defendant  of  his  right  to  make  a  defense.  Both 
of  these  propositions  find  support  in  the  previous  decisions  of 
this  court:  Galland  v.  Gallanc^  44  Cal.  475;  13  Am.  Bep.  167; 
Johnson  y.  Superior  Court,  63  Cal.  578. 

^^  Bespondent  contends  in  effect  that  these  cases  are  in  con- 
flict with  the  weight  of  authority;  that  the  power  of  a  court  of 
equity  to  strike  out  the  answer  of  a  recalcitrant  defendant,  and 
deny  him  an  opportunity  to  be  heard  for  his  contempt  in  neg- 
lecting or  refusing  to  render  obedience  to  its  lawful  orders,  is 
^e  which  has  always  been  indulged  independently  of  statute; 
tiiat  it  adheres  in  the  yery  nature  of  the  jurisdiction  and  func- 
tions vested  in  that  court,  and  should  not  be  deemed  affected  by 
general  statutory  provisions  regulating  the  punishment  for  con- 
tempts. And  some  of  the  cases  cited  by  counsel — ^particularly 
those  from  New  York— certainly  go  to  tiiis  extent.  But,  inde- 
pendently of  the  effect  of  our  statute,  we  are  satisfied  that  these 
cases  would  clothe  that  court  with  an  extent  of  power  which  it 
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has  neTer  rightfully  possessed.  While  the  general  remedial 
power  of  a  court  of  equity  to  take  all  proper  measures  to  coerce 
respect  and  obedience  to  its  lawful  orders  has  always  been  recog- 
nized, to  the  extent  that  a  party  in  default  may  justly  be  denied 
the  right  to  have  any  afl&rmative  action  of  the  court  sought  by 
him  until  he  shall  have  purged  himself  of  his  contempt,  that 
power  has  never  extended  to  a  point  that  would  authorize  a  de- 
nial to  a  party  of  the  right  to  be  heard  in  defense  to  any  affirma- 
tive judgment  proposed  to  be  taken  against  him  whereby  he 
would  be  deprived  of  any  substantive  right  of  person  or  prop- 
erty. The  supreme  court  of  the  United  States,  in  the  most  re- 
cent case  upon  the  subject  which  has  fallen  under  our  observa- 
tion— that  of  Hovey  v.  Elliott,  167  TT.  S.  409 — after  a  most  ex- 
haustive and  thorough  consideration  of  the  question,  and  upon 
a  review  of  all  the  leading  cases  in  England  and  the  courts  of 
this  country  where  such  power  has  been  invoked,  including  those 
relied  upon  by  respondent,  comes  unhesitatingly  to  the  conclu- 
sion that  this  coercive  power  has  never  existed  in  those  courts  to 
the  exl^nt  here  claimed;  and  it  is  there  expressly  declared  that 
even  in  a  court  possessing  plenary  power  to  punish  for  contempt, 
untrammeled  by  statute,  the  power  does  not  exist,  and  never  has, 
to  summon  a  defendant  to  answer,  and  after  obtaining  jurisdic- 
tion refuse  to  allow  him  to  answer,  or  strike  his  answer  from  the 
files  and  condemn  him  without  a  hearing,  on  the  theory  that  he 
has  been  guilty  of  a  contempt  of  the  court.  And  this  is  put 
upon  the  broad,  fundamental  ground  **  that  such  action  is  vio- 
lative of  a  constitutional  right  of  the  citizen  to  be  heard  before 
being  deprived  of  his  property  or  personal  rights,  and  would 
amount  in  effect  to  a  taking  of  his  property  without  due  process 
of  law,  since  that  term,  if  it  means  anything,  signifies  a  right  to 
be  heard  in  one^s  defense.  "If,**  say  that  court,  "the  power  to 
violate  the  fundamental  constitutional  safeguards  securing  prop- 
ert^jr  exists,  if  they  may  be  with  impunity  set  aside  by  courts  on 
the  theory  that  they  do  not  apply  to  proceedings  in  contempt, 
why  will  they  not  also  apply  to  proceedings  against  the  liberty 
of  the  subject?  Why  should  not  a  court  in  a  criminal  proceed- 
ing deny  to  the  accused  all  right  to  be  heard,  on  the  theory  that 
he  is  in  contempt,  and  sentence  him  to  the  full  penalty  of  the 
law?  No  distinction  between  the  two  cases  can  be  pointed  out. 
.The  one  would  be  as  flagrant  a  violation  of  the  rights  of  the  citi- 
zen as  the  other.  The  one,  as  pointedly  as  the  other,  would 
convert  the  judicial  department  of   the  government  into  an 
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engine  of  oppTenon^  and  would  make  it  destroy  great  constitu- 
tional safeguards/' 

And,  speaking  of  the  oft-repeated  assertion  that  from  the 
earliest  times  the  court  of  chancery  in  England  has  possessed 
and  exercised  such  power,  it  is  said:  **But  this  contention  is 
without  solid  foundation  to  rest  upon^  and  is  based  upon  a  too 
strict  and  literal  rendering  of  general  language  to  be  found  in 
isolated  passages  contained  in  the  works  of  writers  on  ancient 
law  and  practice,  and  on  loose  statements  as  to  the  practice  of 
the  court  of  chancery  to  be  found  in  a  few  decisions  of  English 
courts.  Certain  it  is  that  in  all  the  reported  decisions  of  the 
chancery  courts  of  England  no  single  case  can  be  found  where 
a  court  of  chancery  eyer  ordered  an  answer  to  be  stricken  from 
the  files  and  denied  to  a  party  defendant  all  right  of  hearing  be- 
cause of  a  supposed  contempt.  And  the  American  adjudications, 
whilst  there  are  two  cases^  one  in  New  York  and  the  other  in 
Arkansas,  asserting  the  existence  of  such  power,  an  analysis  of 
these  cases  and  the  authorities  upon  which  they  rely  will  con- 
dusiyely  show  the  erroneous  character  of  the  conclusions 
reached." 

That  case  is  controlling  as  authority  here,  not  alone  because 
of  the  high  character  of  the  court  rendering  the  opinion,  but 
because  the  principles  there  announced  are  conclusive  upon  us 
^*  in  this  case.  As  the  right  of  the  defendant,  which  it  is  thus 
manifest  was  yiolated  by  the  court  below,  is  one  for  the  protec- 
tion of  which  the  party  may  always  have  resort,  if  need  be,  to 
the  supreme  court  of  the  United  States,  its  declaration  of  the 
law  is  as  binding  upon  this  court  as  a  mandate  of  the  constitu- 
tion. 

But  it  is  urged  that,  aside  from  the  qnestion  of  the  inherent 
power  of  the  court,  section  1991  of  the  Code  of  Civil  Procedure 
expressly  authorized  the  action  of  the  court  because  of  the  de- 
fendant's refusal  to  subscribe  his  deposition.  In  response  to 
this,  appellant  contends  that  the  evidence  did  not  warrant  the 
court  in  holding  that  he  was  guilty  of  such  refusal.  As  to  this 
fact,  however,  we  need  not  inquire,  for  it  is  obvious  that,  if  that 
section  were  intended  to  authorize  the  action  here  taken,  it  is 
to  that  extent  obnoxious  to  the  principles  stated  in  Hovey  v. 
Elliott,  167  TI.  8.  409.  Where  a  given  act  amounts  to  the  inva- 
sion of  a  constitutional  right,  we  can  percrive  no  well-founded 
distinction  in  principle  whether  such  invasion  come  from  an  at- 
tempted legislative  sanction,  or  from  the  naked,  unauthorized  act 


154  FoL£Y  i;.  FoL£Y.  [Califoroiay 

of  the  court.  The  one  is  as  ineffectual  as  the  other.  Moreoyer, 
under  the  doctrine  of  Johnson  v.  Superior  Court>  63  Cal.  578, 
the  remedy  provided  hy  the  last  clause  of  that  section  is  not  ap- 
plicable to  an  action  for  divorce. 

It  is  further  said  that  striking  out  defendauf s  demurrer  was 
in  effect  merely  overruling  it;  and^  as  it  is  contended  that  the 
demurrer  was  properly  overruled,  it  is  urged  that  the  court  was 
authorized  to  order  judgment  without  giving  defendant  leave  to 
answer.  But  if  this  were  the  legal  effect  of  the  action  taken, 
which  we  are  not  prepared  to  concede,  we  should  have  no  hesi- 
tation in  holding  that  a  refusal  of  the  right  to  answer  under 
such  circumstances,  especially  in  an  action  for  divorce,  would 
amount  to  an  abuse  of  discretion  for  which  the  judgment  would 
be  reversed:  Johnson  v.  Superior  Court,  63  Cal.  578. 

Since  these  considerations  require  the  judgment  to  be  reversed 
as  to  this  appellant,  it  is  unnecessary  to  consider  the  further  ob- 
jections thereto  made  by  him. 

8.  The  only  other  point  requiring  notice  is  that  of  the  de- 
fendant corporation  that  the  relief  granted  against  it  by  the 
judgment  is  in  excess  of  that  demanded  in  the  complain^  and 
***  that  the  judgment  is  therefore  erroneous  under  section  580  of 
the  Code  of  Civil  Procedure,  which  provides  that  the  relief 
granted  to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed 
that  demanded  in  the  complaint.  This  objection  must  be  sus- 
tained. The  only  relief  asked  against  this  defendant  is,  that  it 
^^e  enjoined  from  disposing  of  the  real  property  or  mortgages 
hereinabove  set  forth,  or  any  of  said  property  conveyed  by  said 
Daniel  H.  Foley  to  said  corporation,  and  that  said  alleged  corpo- 
ration be  enjoined  from  allowing  or  permitting  the  transfer  of 
any  shares  of  the  capital  stock  of  said  corporation  belonging  to 
said  Daniel  H.  Foley.''  The  judgment  directs  as  to  this  defend- 
ant, ^^That  said  Diamond  Heal  Estate  and  Investment  Company 
be  and  it  is  hereby  restrained  and  enjoined  from  disposing  of  the 
real  property  hereinabove  described,  or  any  part  thereof,  and 
from  disposing  of  any  of  said  mortgages  hereinabove  described, 
and  that  it  be  and  it  is  further  restrained  and  enjoined  from  a 
transfer  of  the  shares  of  the  capital  stock  of  said  corporation 
belonging  to  said  defendant,  Daniel  H.  Foley*';  and  "tiiat  said 
defendants  transfer  and  convey  to  said  receiver  of  all  the  prop- 
erty hereinabove  described,  and  that  said  receiver  take  possession 
of  all  of  said  property  and  hold  the  same  subject  to  the  order  of 
this  court"    The  direction  that  the  properly  be  conveyed  to  the 
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receiver  is  clearly  in  excess  of  the  relief  asked,  and,  consequently, 
under  the  above  section  more  than  the  court  was  authorizd  to 
award:  Brooks  v.  Forington,  117  Cal.  219. 

For  these  reasons  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Harrison^  J^  and  Qaroutte,  J.^  concurred. 

Hearing  in  Bank  denied. 

CONTEMPT  OF  COURT— ORDER  TO  SHOW  CAUSE— SENT- 
ENCE.—When  a  proceeding  for  contempt  Is  by  order  to  show  cause, 
copies  of  the  order,  affidavit,  or  other  legal  evidence  used  must  be 
•erred  upon  the  accused  or  his  solicitor  such  a  length  of  time  prior 
to  the  hearing  as  the  court  in  the  order  shall  direct:  People  v.  Wil- 
son, 04  IlL  1^;  16  Am.  Rep.  528.  Punishment  for  contempt  of  court 
cannot  be  broken  up  into  portions.  The  Judgment  inflicting  it  must 
be  entire  and  final  for  the  particular  contempt  So  the  payment 
of  counsel  fees  cannot  be  imposed  as  such  punishment:  O'Rourke  y. 
deyeland,  49  N.  J.  Eq.  577;  31  Am.  St  Rep.  719,  and  note. 

JUDGMENT— VOID  FOR  WANT  OF  JURISDICTION.— A  Judg- 
ment or  decree  outside  of  the  issues  is,  to  that  extent,  without  Juris- 
diction and  Told:  Metcalf  t.  Hart,  3  Wyo.  513;  31  Am.  St  Rep.  122, 
and  note. 
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IfiJEOTBiENT  MAT  BE  MAINTAINED  BY  A  MUNICIPAL 
OOBPOBATION  to  recover  possession  of  a  street  dedicated  to  a 
pnhllc  use,  whether  It  or  the  adjacent  proprietor  owns  the  fee. 

HOMESTEAD.— The  dedication  as  a  public  street  of  lands 
which  are  subject  to  a  homestead  cannot,  as  against  a  wife,  result 
from  the  acts  or  agreement  of  her  husl)and. 

STREETS^THE  DEDICATION  OF  LAND  AS  A  PUBLIC 
STREET  is  not  established  by  proof  that  for  a  period,  of  eight  years, 
wtthoot  either  assent  or  objection  on  the  part  of  the  owner*  It  was 
used  by  the  public  generally  for  traveL 

T.  Z.  Blakeman,  for  the  appellant. 

Harry  T.  Creswell,  city  and  county  attorney^  for  the  respond- 
ent 

•>  QAEOUTTB,  J.  This  action  is  brought  by  the  city  to  re- 
cover the  possession  of  a  small  tract  of  land  twelve  and  one-half 
by  thirty-five  feet,  being  a  strip,  of  the  aforesaid  dimensions, 
forming  the  rear  end  of  the  lot  of  defendant.  It  is  claimed  by 
the  city  and  found  as  a  fact  by  the  trial  court  that  such  strip  had 
been  dedicated  by  the  owner  to  the  public  as  a  highway  or  street. 
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Two  material  questions  are  raised  by  this  appeal:  1.  Can  the 
city  and  county  of  San  Francisco  maintain  ejectment  for  the 
recovery  of  the  possession  of  a  public  street,  without  showing 
ownership  of  the  land  in  fee?  2.  Does  the  evidence  show  a 
dedication  of  the  strip  of  land  in  dispute  to  the  use  of  the  public 
for  street  purposes? 

While  there  may  be  a  difference  of  opinion  existing  in  the 
courts  of  other  states  upon  the  question,  we  think  the  doctrine 
should  be  held  settled  in  this  state  that  ejectment  can  be  main- 
tained for  the  recovery  of  the  possession  of  a  street  dedicated  to 
the  public  use  by  the  owner  of  the  fee.    In  Visalia  v.  Jacob,  65 
Cal.  434,  52  Am.  Eep.  303,  this  court  declared:  "It  is  true  an 
action  of  ejectment  may  be  maintained  by  a  municipal  corpora- 
tion for  the  recovery  of  the  possession  of  a  street  wrongfully  pos- 
sessed by  an  individual,  whether  the  corporation  owns  the  fee, 
or  the  adjoining  proprietor  retains  it.    In  the  latter  case,  the 
right  of  the  municipality  to  regulate  the  public  use,  and  for  that 
purpose  to  possess,  use,  and  control  the  property,  is  treated  by 
the  courts  as  a  legal  and  not  merely  an  equitable  right.*'    The 
same  doctrine  is  reiterated  in  extenso  in  Southern  Pac.  Co.  v. 
Burr,  86  Cal.  283.    Although  the  facts  there  presented  were 
somewhat  different,  the  principle  of  law  involved  was  the  same, 
and  the  case  is  direct  authority  upon  the  legal  issue  here  raised. 
In  Eureka  v.  Armstrong,  83  Cal.  623,  ejectment  was  successfully 
maintained  to  secure  the  possession  of  streets  dedicated  to  the  use 
of  the  public  by  the  owner  in  fee,  opposing  coxmsel  not  even 
raising  the  objection  that  the  remedy  pursued  was  not  authorized 
by  the  law.    The  same  conditions  are  presented  in  Eureka  v. 
Fay,  «^  107  Cal.  166.    In  Napa  v.  Rowland,  87  Cal.  84,  the 
right  of  recovery  in  ejectment  was  sustained,  and  a  rehearing 
was  denied,  although  at  all  stages  of  the  litigation  it  was  in- 
sisted by  defendant  that  the  proper  remedy  for  plaintiff  was  not 
ejectment.    Dillon  on  Municipal  Corporations,  third  edition, 
section  662,  and  Elliott  on  Roads  and  Streets,  pages  321,  322, 
fully  support  the  doctrine  of  the  California  cases  we  have  cited. 
Wood  V.  Truckee  Turnpike  Co.,  24  Cal.  487,  is  not  in  point,  and 
especially  is  this   true  after  the   limitations  and   construction 
placed  upon  it  by  the  decision  in  Southern  Pac.  Co.  v.  Burr,  86 
Cal.  283.    It  may  be  conceded  that  a  naked  right  of  way,  an 
easement  in  its  simplest  form,  a  mere  right  to  pass  over  the  land 
of  another,  is  a  thing  so  intangible  and  unsubstantial  as  to  be 
insufficient  to  support  an  action  of  ejectment.    But  here  the 
right  of  the  city  goes  far  beyond  that.    The  city  has  the  right 
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of  exclusive  possefiaion^  a  right  to  disturb  the  soil^  a  right  to 
grade  and  otherwise  improve  the  street  in  many  ways.  In  other 
words^  more  than  a  mere  right  to  the  use  of  a  street  passes  to  the 
public  by  dedication;  in  addition  to  the  right  of  use  there  passes 
such  an  interest  in  the  land  )sis  is  necessary  for  the  enjoyment  of 
that  use  by  the  public. 

In  1871^  when  the  title  to  this  land  passed  from  the  city  to 
defendant's  husband^  he  placed  a  homestead  upon  the  lot.  The 
defendant  was  at  that  time  his  wife.  Grote  died  in  the  year 
1889.  During  this  period  of  eighteen  years  he  did  and  said  yar- 
ious  things  indicating  to  some  extent  an  intention  upon  his  part 
to  dedicate  the  tract  of  land  in  dispute  to  the  public  for  street 
purposes.  But  during  all  this  period  the  declaration  of  home- 
stead rested  upon  the  premises^  and  under  such  circumstances 
the  wife  at  all  these  times  had  an  interest  in  the  realty  which  the 
husband  could  not  take  away  from  her  by  any  act  of  dedication 
upon  his  part.  By  reason  of  the  prohibition  declared  by  section 
1242  of  the  Civil  Code,  the  husband  could  neither  convey  nor  en- 
cumber this  land.  It  may  at  least  be  said  that,  if  a  dedication  by 
the  husband  was  established,  an  encumbrance  thereafter  rested 
upon  the  land.  Indeed,  if  the  city,  by  acts  of  dedication  upon 
the  part  of  the  husband,  can  be  vested  with  an  interest  in  the 
realty  so  substantial  as  to  support  an  action  in  ejectment,  and 
the  court  so  holds,  then  we  have  no  doubt  that  such  interest  is 
80  substantial  as  to  form  a  burden  upon  the  wife's  rights,  which 
are  extended  •*  to  her  by  the  aforesaid  section  of  the  code. 
For  these  reasons  there  was  no  dedication  of  this  land  for  a  pub- 
lic use  prior  to  the  husband's  death,  for  it  was  not  in  his  power 
to  dedicate,  howeyer  clear  his  intention  so  to  do  may  appear. 

It  is  further  claimed  that  a  dedication  occurred  as  evidenced 
by  the  acts  of  the  wife  subsequent  to  the  death  of  the  husband. 
We  fail  to  find  any  evidence  justifying  such  a  conclusion.  It  is 
not  a  trivial  thing  to  take  another's  land,  and  for  this  reason  the 
courts  will  not  lightly  declare  a  dedication  to  public  use.  It  is 
elementary  law  that  an  intention  to  dedicate  upon  the  part  of  the 
owner  must  be  plainly  manifest.  Here  there  is  no  such  manifest 
intention.  No  single  act  of  the  defendant  can  be  pointed  out  so  • 
Indicating.  For  a  period  of  about  eight  years,  without  either 
consent  or  olfjection  upon  her  part,  the  land  was  used  by  the 
public  generally  for  travel,  and  this  was  all.  During  hie  lifetime 
the  husband  erected  a  tenement  upon  the  rear  of  the  lot  front* 
ing  upon  the  strip  of  land  in  dispute,  the  steps  occupying  four 
feet  thereof.    This  house  remained  in  the  same  position  during 
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ihe  ownership  and  possession  of  the  defendant;  but  there  is 
nothing  in  these  facts  indicating  dedication  upon  her  part. 

For  the  foregoing  reasons^  the  judgment  is  reyersed  and  the 
cause  remanded. 

Van  Fleet,  J.,  and  Harrison^  J.^  concurred. 


MUNICIPAL  OORPORATIONS  —  BJBOTMBNT— POSSESSION 
OF  STREET.— A  city  cannot  maintain  ejectment  for  a  street  the 
fee  of  which  it  does  not  own:  Racine  v.  Grotsenberg,  61  Wis.  481; 
50  Am.  Rep.  148.  A  county  cannot  maintain  ejectment  to -remove 
obstructions  from  land  dedicated  as  a  street  but  held  adversely: 
Bay  County  v.  Bradley,  89  Mich.  163;  33  Am.  Rep.  367.  For  holdings 
in  accord  with  the  principal  case,  see  note  to  Tennessee  etc  R.  R. 
Go.  T.  East  Ala.  Ry.  Co.,  51  Am.  Rep.  478. 

HOMESTEAD— RIGHTS  OF  WIFE.— No  interest,  encumbrance, 
or  lien  not  mentioned  in  the  organic  law  can  attach  to  or  affect  a 
homestead,  unless  given  by  the  Joint  consent  of  the  husband  and 
wife:  Pilcher  v.  Atchison  etc.  R.  R.  Co.,  38  Kan.  516;  5  Aju.  St  Rep. 
770,  and  note. 

DEDICATION  IMPLIED  FROM  USER.— In  some  jurisdictions,  a 
dedication,  or  intent  to  dedicate,  cannot  be  presumed  or  inferred 
from  mere  user  of  a  street  or  highway;  but  in  others  the  existence 
of  a  street  or  highway  may  be  proved  by  the  presumption  arising 
from  long  uninterrupted  use  and  enjoyment  See  monographic  note 
to  Whltesides  y.  Green,  57  Am.  St  Rep.  751,  752,  on  hl^^ways  by 
user. 
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MECHANIC'S  LIEN— ENFORCING  AGAINST  PART  OF  A 
SYSTEM  FOR  SUPPLYING  AND  DISTRIBUTING  WATER.— If 
a  canal  is  projected  In  sections,  two  only  of  which  are  completed, 
and,  when  so  completed,  a  pre-existing  pipe  line  is  used  in  connec- 
tion therewith,  and  the  owner  has  a  pre-existing  system  of  reser- 
voirs and  ditches,  all  intended  to  collect  store,  and  supply  water  for 
irrigation,  one  who  has  contracted  to  supply  materials  or  perform 
work  upon  one  of  the  sections  of  such  canal  may  claim  and  enforce 
a  Uen  thereon  without  including  the  contemplated  parts  of  tiie  canal 
which  have  not  been  constructed,  or  the  pipe  line,  or  such  other 
property  of  the  owner  forming  part  of  the  general  system,  but  exists 
lug  before,  and  capable  of  being  used  independently  of,  the  canal. 

APPELLATE  PROCEDURE  —  HARMLESS  ERROR.— If  a 
court  refuses  to  permit  the  defendant  to  amend  his  answer,  but 
nevertheless  receives  evidence  upon  all  the  issues  tendered  by  the 
proposed  amendment  and  gives  such  evidence  full  conslderatloiit  no 
Injury  can  have  resulted  from  such  ref usaL 

William  J.  Hunsaker^  for  the  appellants. 

Sheldon  Borden  and  Wilson  &  BvUe,  for  the  respondent 
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»*  CHIPMAN,  C.    The  defendant.  Bear  Valley  Irrigation 
Company,  was  incorporated  under  the  laws  of  this  state  for  the 
purpose  of  engaging  in  very  many  kinds  of  business.    Amon^ 
other  of  its  undertakings  was  that  of  constructing  a  canal  or 
aqueduct,  ^^  called  ''Santa  Ana  canal,'^  from  a  point  on  the 
Santa  Ana  riyer,  known  as  the  company's  head  works^  through 
what  is  called  Blair's  Pass,  to  the  Alessandro  &  Ferris  Irrigation 
districts,  in  Biyerside  county.    The  entire  proposed  line  of  canal 
comprised  what  are  termed  in  the  transcript  diyisions  1,  2,  d,  and 
4.     The  work  of  construction  began  about  December,  1892;  di- 
yisions 1  and  2  were  completed  September  16,  1893,  when  con- 
struction work  ceased;  diyision  3  was  partly  graded;  diyision  4 
was  only  suryeyed.    The  route  of  the  canal  was  down  the  Santa 
Ana  riyer  for  about  three  miles,  where  it  left  that  stream  and 
crossed  the  diriding  water  shed  to  Mill  creek^  where  at  the  head 
of  what  is  called  the  Alessandro  pipe  line  of  the  company,  pre- 
yiously  constructed  and  in  operation,  diyisions  1  and  2  ended. 
Division  3  was  to  follow  substantially  the  route  already  taken  by 
the  Alessandro  pipe  line  into  Blair's  Pass.    Below  this  point  the 
line  was  called  diyision  4.    Plaintiff  and  plaintiff's  assignors  fur- 
nished materials  used  in  the  construction  of  diyisions  1  and  2. 
This  action  was  brought  to  foreclose  plaintiff's  liens.    The  com- 
plaint and  liens  were  so  drawn  as  to  claim  a  lien  on  divisions  1,  2, 
and  3,  or  on  1  and  2,  as  the  facts  might  warrant,  but  did  not  in- 
clude the  Alessandro  pipe  line  or  other  of  the  company's  works. 
Plaintiff  had  judgment  foreclosing  its  liens  on  divisions  1  and  2. 
After  the  action  was  brought,  J.  A.  Graves  and  A.  P.  Maginnis, 
who  had  been  appointed  receivers  of  defendant  company  by 
order  of  the  United  States  circuit  court,  and  to  whom,  as  such 
receiyers,  the  defendant  company  had  transferred  all  its  prop- 
erty, answered  the  complaint  and  now  prosecute  this  appeal,  by 
bill  of  exceptions,  from  the  judgment  and  from  the  order  deny- 
ing motion  for  a  new  trial. 

1.  Appellants  challenge  the  sufficiency  of  the  evidence  to  jus* 
tify  findings  6,  10,  13,  and  15,  which  are  to  the  effect,  briefly 
stated,  that  divisions  1  and  2  of  the  "Santa  Ana  Canal"  form  a 
complete  structure  within  the  meaning  of  section  1183  of  the 
Code  of  Civil  Procedure,  and  do  not  and  never  did  form  a  part 
of  an  entire  and  continuous  line  or  system  of  canals,  and  that 
the  said  canal  does  not  extend  beyond  the  head  of  the  Alessan- 
dro pipe  line. 

As  I  understand  the  position  of  appellants,  it  is  that  the  Hen 
••  should  have  been  claimed  upon  the  entire  system  of  defend- 
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ant  company,  or  Bhotild  at  least  have  included  division  3  and  the 
Alessandro  pipe  line;  that  ^'the  word  'structure/  as  used  in  sec- 
tion 1183  of  the  statute,  means  an  entire  thing;  that  the  statute 
makes  no  distinction  between  buildings,  railroads,  ditches, 
flumes,  aqueducts,  mining  claims,  or  other  structures;  therefore, 
a  ditch  or  flume  which  forms  a  part  of  a  continuous  line  of  canal, 
owned  and  operated  by  one  person  or  company,  is  as  much  an  en- 
tirety as  a  railroad,  and  the  law  with  reference  to  mechanics' 
liens  on  railroads  is  clearly  applicable  to  such  cases."  Cox  v. 
Western  Pac.  R.  B.  Co.,  44  Cal.  28,  where  a  lien  was  filed  on  a 
portion  of  a  railroad,  and  Williams  v.  Mountaineer  etc.  Co.,  102 
Cal.  134,  where  the  lien  was  claimed  on  a  portion  of  the  prop- 
erty comprising  a  mill,  tramway,  boarding-house,  and  other 
buildings,  belonging  to  a  mining  claim,  are  relied  upon  by  ap- 
pellants. Appellants  also  cite  Brooks  ▼.  Bailway  Co.,  101  IT.  S. 
443;  Farmer's  etc.  Co.  v.  Candler,  87  Ga.  241;  National  etc. 
Works  V.  Oconto  etc.  Co.,  52  Fed.  Bep.  43;  affirmed,  59  Fed  Bep. 
19;  Midland  By.  Co.  v.  Wilcox,  122  Ind.  84;  Helm  v.  Chapman, 
66  Cal.  291;  Willamette  etc.  Co.  v.  Kremer,  94  Cal.  205;  Wright 
▼.  Cowie,  5  Wash.  341;  Enapp  v.  St.  Louis  etc.  By.  Co.,  74 
Mo.  374.  No  intelligent  application  of  the  cases  cited  can  be 
made  without  a  clear  understanding  of  the  facts.  William  Ham 
Hall  testified:  '?  planned  the  Santa  Ana  canal;  the  objectiye 
point  of  that  canal  was  the  Alessandro  tunnel,  which  is  from 
twelve  to  twenty  miles  from  the  head  of  the  Alessandro  pipe 
line,  depending  on  the  route  which  might  be  followed.  Divi- 
sions 1  and  2  were  planned  so  as  to  go  to  Mill  creek,  near  the 
head  of  the  pipe  line.  Division  3  ran  thence  to  Blair's  Pass, 
almost  parallel  to  the  pipe  line.''  Again  he  testified:  '^t  was 
realized  from  the  beginning  that  water  would  have  to  be  turned 
into  that  pipe  as  a  temporary  expedient;  the  canal  was  not 
regarded  as  a  mere  feeder  to  the  pipe,  but  the  canal  was  pro- 
jected to  be  built  through  to  the  tunnel.  If  the  canal  had  been 
constructed  through  to  the  tunnel  the  pipe  line  had  no  utility." 
Again:  "The  intention  was  to  take  up  the  Alessandro  pipe  line 
from  its  head  to  Blair's  Pass,  seeing  that  it  ran  parallel  to  the 
canal  for  that  length  and  would  be  of  no  use;  ...  .  or  perhaps 
use  a  small  piece  of  it  in  the  neighborhood  of  Blair's  Pass  by  con- 
necting •''  with  the  canal  there."  On  cross-examination,  he  was 
asked:  '^Q.  Wasn't  it  the  intention  from  the  beginning  that 
when  the  Santa  Ana  canal  was  constructed  to  the  Alessandro 
pipe  line  to  connect  the  two  together?  A.  No,  sir,  it  was  not. 
From  the  beginning  it  was  not  intended  to  put  the  Santa  Ana 
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<:aiial  there  at  aU."  It  appeared  that  the  canal  had  a  capacity 
of  six  thousand  miner's  inches,  while  the  pipe  could  carry  only 
nine  hundred  to  one  thousand  miner's  inches.  A  witness  for 
appellants  testified  that  this  pipe  line  was  finished  about  May 
or  Jone^  1891,  and  took  water  from  Mill  creek  from  that  time 
until  September,  1893.  Appellants  introduced  certain  proceed- 
ings of  defendant  company  in  relation  to  acquiring  temporarily, 
from  certain  persons,  the  right  to  take  water  from  Mill  creek 
to  run  in  this  pipe,  but  there  is  nothing  in  this  evidence  in- 
consistent with  the  testimony  of  Mr.  Hall  that  the  pipe  line 
was  used  only  as  ''a  temporary  expedient,''  and  in  fact  formed 
no  part  of  the  system  of  which  the  Santa  Ana  canal  was,  what 
this  witness  termed,  "the  main  artery." 

The  defendant  company  owned  what  is  known  as  Bear  Valley 
resexToir  for  the  storage  of  water,  seyeral  miles  above  the  ^^ead 
works.''  Bear  creek  empties  into  Santa  Ana  river  about  four 
miles  above  the  head  of  tiie  canal.  Water  is  taken  directly  from 
Santa  Ana  river  into  the  canal,  and  at  some  seasons  of  the 
year  part  of  the  water  comes  from  this  storage  reservoir.  The 
company  also  takes  water  from  Santa  Ana  river  for  ditches  and 
flumes  other  than  and  wholly  independent  of  the  canal. 

Division  3  was  never  completed.  Mr.  Hall  testified:  ^Ti  has 
never  been  a  completed  canal.  It  has  never  been  in  condi- 
tion to  be  used  as  a  canal.  It  has  never  been  graded  for  its 
entire  length.  The  reason  why  it  was  not  graded  was  that  the 
company  did  not  have  the  right  of  way;  at  places  there  are 
flumes  yet  to  be  built;  from  half  a  dozen  to  eight  pieces  of  flume 
to  be  built,  aggregatbig  between  three  and  four  thousand  feet. 
There  were  tunnels  yet  to  be  constructed — ^at  least  six — ^I  don't 
remember  the  exact  number."  On  cross-examination  he  said: 
^One  place  that  I  know  of  my  own  knowledge  where  the  com- 
pany did  not  have  a  right  of  way  was  through  a  tract  owned 
by  a  man  named  Mcintosh,  and  the  distance  was  nearly  three- 
quarters  ^^  of  a  mile  by  the  located  line I  know,  up 

to  within  thirty  dajB  before  work  was  stopped,  they  did  not 
have  a  right  of  way  in  several  places  that  I  could  designate." 
It  appeared  that  the  company  let  the  work  by  separate  contracts 
on  each  of  the  divisions,  and  it  was  not  done  under  an  entire 
contract  for  the  whole  work.  Keeping  the  facts  before  our 
minds,  there  is  not  much  to  be  said  as  to  the  law  which  has 
not  abready  been  settled.  Williams  v.  Mountaineer  etc.  Co., 
108  CaL  134,  very  clearly  points  out  a  distinction  between  the 
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162       Pacific  R.  M.  Co.  v.  Bear  Valley  I.  Co,    [California, 

lien  upon  a  "mining  claim**  and  the  lien  upon  **otliet  struct- 
ures/^ a6  mentioned  in  the  act  In  the  case  of  Cox  v.  Western 
Pac.  B.  B,  Co.,  44  Cal.  28,  the  contract  let  to  McLaughlin  was  an 
entire  contract  for  the  whole  work  of  grading  the  roadbed, 
constructing  all  superstructures,  buildings,  et  cetera,  to  place 
the  road  in  complete  working  order  to  receive  the  rails  from 
San  Jose  to  Stockton.  McLaughlin  sublet  a  portion  of  the 
work  for  the  whole  distance  to  Cox  &  Co.,  upon  an  entire  con- 
tract to  be  paid  for  as  sections  of  twenty  miles  were  completed, 
TTpon  McLaughlin^s  failure  to  pay  upon  the  completion  of  the 
first  section.  Cox  &  Co.  filed  a  lien  upoli  that  paii  of  the  road. 
It  was  held  that  neither  the  contractor  nor  a  subcontractor  can, 
from  time  to  time  as  the  work  progress^,  file  successive  liens, 
and  that  but  one  lien  can  be  acquired,  and  it  must  be  filed  within 
the  time  specified  in  the  statute  after  tiie  completion  of  thB 
work  and  upon  the  completed  road. 

linportance  is  attached  to  the  fact  that  the  contracts  were  en- 
tire for  the  whole  work  and  plaintiffs  had  not  fully  performed; 
dnd,  besides,  there  was  nothing  to  shotr  an  abandonment  of  or 
interruption  iti  the  work;  the  complaint  failed  to  allege  that  per- 
formance had  been  prevented  by  McLaughlin  or  eitherof  the  de- 
fendants, or  that  the  contract  had  been  rescinded.  Here,  then, 
the  structure  contemplated  was  a  compMed  roadbed  ready  for 
the  rails,  extending  from  San  Jose  to  Stockton.  Under  tiie 
facts  shown,  the  lien  could  not  attach  to  a  portion  of  the  road, 
and  the  court  said:  '^t  would  render  the  statute  absurd  to  hold 
that  one  contractor  or  subcontractor  could  acquire  a  lien  upon 
a  bridge,  another  upon  a  tunnel,  and  a  third  upon  a  culvert,  all 
of  which  constitute  portions  of  a  railroad.''  The  contention  of 
appellants  would  require  a  lien  for  erecting  a  depot  building  to 
••  replace  one  destroyed  by  fire,  or  a  bridge  washed  away  by 
flood  and  belonging  to  a  company  operating  a  railroad  already 
completed  and  in  operation,  to  claim  a  lien  upon  the  entire  sys- 
tem, however  eictensive,  of  which  the  depot  or  bridge  formed  a 
part.  But  we  do  not  think  this  is  the  correct  meaning  of  the 
statute.  (Hill  v.  La  Crosse  etc.  B.  B.  Co.,  11  Wis.  214,  where 
a  lien  was  upheld  upon  a  railroad  depot  building  and  the  lot 
on  which  it  stood;  Purtell  v.  Chicago  etc.  Bolt  Co.,  74  Wis. 
132,  where  a  lien  upon  a  railroad  bridge  was  held  good.)  So 
far  as  any  principle  found  in  Midland  By.  Co.  v.  Wilcox,  122 
Ind.  84,  may  have  any  analogy  to  the  principle  involved  here, 
that  case  seems  to  me  unfavorable  to  appellants'  contention. 
The  railway  company  owned  the  line  from  Anderson  to  Lebanon, 
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onlj  a  potiioii  of  which  (AHderson  to  Noblestilk)  was  com- 
pleted and  in  operation;  from  Noblesville  to  Lebloion  it  was 
iDoomplete  and  was  nnder  constmction.  For  the  work  on  this 
ktier  section  the  lien  was  filed,  and  on  this  section  alone.  The 
lien  was  sastained  on  Ihe  uncompleted  portion  of  the  road.  Of 
the  cases  dealing  with  waterworks,  gasworks,  and  the  like,  that 
of  National  etc.  Works  v.  Oconto  Water  Co.,  6»  Fed.  Rep.  43, 
59  Fed.  Sep.  19,  is  a  fair  illustration  The  lien  claimant  had 
fomiriied  the  pipe  for  the  water  system  of  the  city  of  Oconto^ 
which  had  been  laid  in  the  streets  and  connected  with  the 
pamping  works  and  well  of  defendant.  This  and  like  cCtses  am 
examples  of  continuous  and  contempotaneons  works,  and  am 
also  examples  where,  of  the  works  comprising  the  ''structure,** 
each  is  useless  without  the  other,  or  where  they  are  so  inter- 
dependent and  intimately  related  that  they  must  be  regarded 
as  an  entirety. 

Here,  however,  the  Bear  Valley  reservoir  had  been  in  use 
long  b^re  the  San||  Ana  canal  was  projected,  and  so  also  had 
the  Alesssndro  pipe  line.  The  division  8  of  the  projected  canal 
was  graded  in  disconnected  parts,  but  there  remained  yet  to  be 
obtained  rights  of  way  without  which  completion  was  impos- 
sible, and  finally  work  on  this  division  was  abandoned  and  the 
whole  property  passed  into  the  hands  of  receivers,  and  no  work 
has  been  done  on  this  division  since  September,  1893,  se  far  as 
we  know.  We  find  no  case  among  those  cited  by  appellants 
parallel  in  its  facts  with  the  case  before  us,  and  no  principle 
upon  which  their  view  of  the  matter  can  be  upheld. 

*®®  Respondent  relies  upon  South  Fork  Canal  Co.  v.  Oordoii, 
6  WalL  561,  as  conclusive  against  appellants'  contention  that 
the  lien  should  extend  over  the  Alessandro  pipe  line.  Just 
why  appellants  should  insist  that  respondents  are  entitled  to 
no  lien  at  all  because  they  have  asked  it  on  too  little  of  appel-^ 
lants*  property  might  challenge  inquiry.  But  aside  from  this 
we  think  the  facts  here  bring  the  case  within  the  principles 
discussed  and  decided  in  the  case  last  cited.  From  a  reservoir 
near  Placerville  a  canal  or  flume  extended  to  the  south  fork 
of  the  American  river — about  twenty-five  miles.  When  the 
contract  with  Oordon  was  entered  into,  the  flume  was  com- 
pleted from  the  reservoir  to  Long  canyon — eleven  and  two-thirds 
miles.  Water  flowing  through  it  was  used  by  means  of  several 
outlets  for  mining  purposes.  It  was  fed  from  sources  other 
than  the  south  fork.  Gordon's  contract  was  for  the  ezten* 
lion  of  this  canal.    The  work  commenced  where  the  existing 
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work  ended  and  reached  to  the  south  fork  of  the  American 
river,  the  object  being  to  make  use  of  that  river  as  a  feeder 
and  to  increase  the  water  supply.    They  were  distinct  works  as 
having  been  completed  at  difEerent  times  and  by  different  con- 
tractors, and  the  upper  section  had  already  been  in  use.    The 
points  of  identity  were  continuity  and  a  common  object,  use, 
and  ownership.    The  court  below  held  that  Gordon  had  a  lien 
on  the  entire  length  of  the  canal.    On  appeal,  the  supreme  court 
reversed  the  decree,  holding  that  the  lien  extended  only  to  that 
portion  of  the  canal  constructed  by  him.    The  Alessandro  pipe 
line  was  already  in  use  and  was  fed  by  water  from  Mill  creek;  it 
was  no  part  o3f  the  plan  to  supply  this  pipe  from  the  canal— on 
the  contrary,  the  plan  was  to  abandon  the  pipe  line.    Besides,  it 
was  totally  inadequate  to  carry  the  water  of  the  canal,  and  would 
have  been  useless  when  the  canal  was  completed  unless  used  to 
carry  the  water  of  Mill  creek,  in  which  case  it  would  have  been 
distinct  from  the  canal. 

Bespondents  claim  that  the  wisdom  of  tiie  decision  of  South 
Fork  Canal  Co.  v.  Gordon,  6  Wall.  661,  nas  been  questioned 
and  was  practically  disapproved  in  Brooks  v.  Bailway  Co.,  101 
U.  S.  443.  The  opinion  in  this  latter  case  was  written  by  Mr. 
Justice  Miller  (one  of  the  dissenting  justices  in  the  former  case), 
but  I  am  unable  to  discover  that  any  doubt  whatever  is  cast 
upon  the  earlier  case.  ^^^  It  is  distinguished  so  clearly  as  that 
any  criticism  of  it  would  have  been  gratuitous.  Respondent 
cites  the  case  of  Creer  v.  Cache  Valley  Canal  Co.  (Idaho,  Dec. 
17,  1894),  38  Pac.  Sep.  653.  This  case  goes  further  in  support 
of  the  judgment  and  order  here  than  we  think  necessary. 

We  cannot  perceive  upon  what  principle  the  lien  should  be 
made  compulsory  as  to  division  3,  or  why  it  should  be  lost  en- 
tirely because  not  claimed  on  the  pipe  line.  Division  3  is  not 
only  iuicomplete,  but  there  remain  rights  of  way  to  be  obtained 
without  which  the  surveyed  line  and  the  work  done  have  no 
value  or  utility.  No  one  can  say  that  it  ever  will  be  completed, 
and  if  so  completed  is  yet  remains  to  complete  division  4  to 
make  division  3  of  value.  The  pleadings  and  liens  would  jus- 
tify our  holding  that  this  division  might  be  included,  but  we 
see  no  reason  for  compelling  plaintiff  to  so  extend  its  claim; 
nor  do  w6  see  any  legal  ground  upon  which  to  do  eo. 

2.  Appellants  allege  error  in  the  refusal  of  the  court  to  allow 
their  proposed  amendment  to  their  answer.  It  was  objected  to 
at  the  time  it  was  offered  because  the  material  amendment  re- 
lated to  matters  about  which  there  was  up  to  that  stage  of  the 
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trial  no  evidence^  and  because  it  presented  a  new  issue;  it  was 
88  to  the  existence  of  an  entire  system  of  which  the  canal  formed 
8  part.  But  the  comt  subsequently  let  in  ^^^U  the  evidence  of 
appellants  on  that  issue,  and  it  has  had  consideration  here;  we 
cannot,  therefore,  see  that  they  were  injured  by  the  ruling. 

We  are  unable  to  discover  any  error  in  the  judgment  or  or- 
der, and  therefore  advise  that  they  be  afi&rmed« 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jadgmeni 
and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 

MBOHANIC'S  LIEN— WHAT  STRUCTURES  SUBJECT  TO.— A 
tiaim  of  Hen  can  be  filed  and  asserted  upon  several  disconnected 
buildings  without  there  being  any  account  of  the  amount  of  ma- 
terials furnished  each,  when  they  constitute  part  of  the  plant  used 
In  the  business  of  smelting  and  are  situated  upon  the  same  piece 
of  ground:  Salt  Lake  etc.  Co.  t.  Ibex  Mine  etc.  Co.,  15  Utah,  440; 
02  Am.  St  Rep.  944,  and  note.    If  a  structure  is  of  a  substantial 
and  permanent  character,  and  may  in  any  reasonable    sense    be 
known  as  a  buUding,  it  may  be  encumbered  by  a  mechanic's  lien: 
Wheeler  v.  Pierce,  107  Pa.  St  416;  46  Am.  St  Rep.  679.    It  has  been 
held  that  a  mechanic's  lien  may  attach  to  a  railroad  bridge:  Smitli 
Bridge  Go.  ▼.  Bowman,  41  Ohio  St  87;  52  Am.  Rep.  66;  to  a  copper 
kettle  or  boiler  in  a  brewhouse:  Gray  v.  Holdship,  17  Serg.  &  R.  413; 
17  Am.  Dec.  680.    See  monographic  note  to  La  Crosse  etc.  R.  R.  Co. 
V.  Vanderpool,  78  Am.  Dec.  694-699. 

APPEAL— IMMATERIAL  ERROR.— Error  without  prejudice 
may  be  disregarded  on  appeal:  Nave  v.  Adams,  107  Mo.  414;  28  Am. 
St.  Rep.  421.  Thus  the  overruling  of  a  demurrer  to  a  plea  cannot 
be  reversible  error,  where  the  defenses  are  substantially  availed  of 
under  other  pleas:  Alabama  etc.  Ry.  Co.  v.  Brooks,  69  Miss.  168;  30 
Am.  St  Rep.  528;  Kansas  Glty  etc.  R.  R.  Co.  y.  Higdon,  94  Ala. 
286;  33  Am.  St  Rep.  119. 

Meohaalo's  Uen— When  Kay  or  "Mnrnt  Include  Property  In  Addition  to 
that  upon  Whloh  the  Work  waa  Performed,  or  the  Uateriale  Vnr- 


The  principal  case  presents  a  question  of  considerable  difficulty 
and  upon  which  the  decisions  appear  to  be  somewhat  conflicting, 
though  perhaps  a  close  examination  of  them  may  demonstrate  that 
th^r  apparent  conflict  has  resulted  from  conflicting  provisions  of 
the  statutes  of  the  several  states  respecting  the  topic  under  consid* 
eration.  In  truth,  some  of  the  dicta  in  the  principal  case  are  in  con- 
flict with  the  prior  decisions  of  the  same  court,  as  where  it  is  in- 
timated on  the  authority  of  Hill  v.  La  Crosse  etc.  R.  R.  Co.,  11  Wis. 
214;  and  PurteU  v.  Chicago  etc.  Co.,  74  Wis.  132,  that  a  lien  may  be 
enforced  against  a  railway  bridge  or  depot  without  including  any 
other  part  of  the  system,  and  that  where  a  claimant  might  have  in- 
cluded in  his  claim  or  suit  a  greater  extent  of  the  defendant's  prop- 
erty or  ditches  than  he  did,  yet  that  he  was  at  liberty  to  exercise 
an  option,  afld  that  the  defendant  had  no  just  cause  of  complaint 
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agaloBt  the  plaintiff  for  not  pursuing  his  claim  against  all  the  prop- 
erty subject  thereto.  We  are  well  satisfied  with  the  conclusions  of 
the  court  upon  the  questions  necessarily  involved  in  its  decision 
and  equally  well  satisfied  with  its  dicta,  for  we  think  them  sound 
upon  principle,  though  manifestly  in  condlct  with  the  prior  decisions 
of  the  court. 

Where  T/iere  are  Several  Disconnected  Bouses  on  the  Same  Lo^.— Upon 
the  same  lot  or  tract  of  land  may  be  two  or  more  structures,  each 
of  such  a  character  that  if  it  were  there  alone,  a  separate  claim  of 
lien  might  be  enforced  against  it.  Where  such  is  the  case,  may  a 
claimant  proceed  against  one  or  all  of  the  structures,  or,  if  his  right 
to  proceed  against  all  or  more  than  one  can  be  affirmed,  does  he 
lose  bis  right  to  proceed  against  that  one  because  he  has  not  sought 
to  subject  the  other  or  others  to  his  claim?  We  here  employ  the 
word  '^structure"  to  indicate  any  thing  or  piece  of  property  against 
which  a  lien  can  be  claimed  and  enforced  for  work  done  or  materials 
furnished  upon  or  about  it. 

Several  buildings  may  be  disconnected  and  intended  for  separate 
occupation,  and  yet  they  may  have  been  constructed  for  one  owner 
and  under  a  single  contract  in  or  by  which  no  duty  was  imposed  of 
keeping  a  separate  account  of  the  work  done  or  materials  furnished 
upon  either.  Where  such  is  the  case,  a  person  furnishing  materials 
or  performing  labor  upon  all  the  buildings  may,  in  a  majority  of  the 
States,  include  all  in  a  single  claim  of  lien  and  a  single  suit  for  its 
enforcement:  Meek  v.  Parker,  63  Ark.  367;  68  Am.  St.  Rep.  119; 
^  Booth  y.  Pendola,  88  Gal.  86;  Premier  etc.  Oo.  v.  McBlwaine  etc. 
Co.,  144  Ind.  614;  Williams  y.  Judd- Wells  Co.,  91  Iowa,  378;  51  Am. 
St.  Rep.  350;  Maryland  etc.  Go.  v.  Spilman,  76  Md.  337;  35  Am.  St. 
Bep.  431;  Gtasa  v.  St  Paul  etc.  Go.,  43  Minn.  228;  Badger  etc.  Go.  y. 
Holmes,  44  Neb.  244;  48  Am.  St  Rep.  726;  Lyon  v.  Logan,  68  Tex. 
521;  21  Am.  St.  Rep.  511.  On  the  other  hand,  if  the  contract  shows 
the  amount  of  w(H>k  or  materials  to  be  performed  or  furnished  upon 
each  building,  each  must  be  treated  separately  in  the  claim  for  a 
lien,  and  a  claim  of  lien  upon  all  the  buildings  cannot  be  sustained: 
Buckley  y.  Gommercial  Nat.  Bank,  171  111.  284.  In  some  of  the 
states,  however,  the  statutes  controlling  this  subject  have  seemed  to 
treat  each  building  as  distinct  and  hence  have  been  construed  as 
not  warranting  any  claim  of  lien  extending  to  two  or  more  distinct 
buildings.  Thus,  in  Connecticut  it  waa  said  that  the  statute  of 
that  state  "creates  a  lien  upon  every  building  in  the  constructioa 
or  repair  of  which,  or  any  of  its  appurtenances,  the  claim  arose.  It 
provides  that  such  claim  shall  be  a  lien  on  the  land  on  which  tbe 
building  may  stand,  the  building  and  its  appnrtenancea.  It  follows, 
therefore,  that  in  order  to  be  entitled  to  claim  a  lien  pursuant  to  the 
statute  on  any  building  for  work  done  upon  any  other  building,  the 
latter  must  either  be  an  appurtenance  oi  the  former  or  land  upon 
which  it  stands,  as  these  terms  are  construed.  And  the  same  prin- 
ciple must  apply  when  a  lien  is  claimed  upon  several  buildings  for 
work  done  generally  upon  all":  Wilcox  v.  Woodruff,  61  Gonn.  578; 
29  Am.  St  Bep.  222;  Ghapin  v.  Persee  etc.  Works,  30  Gonn.  461;  79 
Am.  Dec.  263. 

The  cases  to  which  we  have  just  referred  involved  claims  of  liens 
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upon  ^wo  or  more  structorea  Jipoo  all  of  whicb  the  claimant  had 
perlonued  labor  or  furnished  materials.    Where,  however,  he  has 
not  done  any  work  or  furnished  any  materials  for  some  of  the 
boildlnsB  or  stmctnres,  it  would  seem  clear  that  his  claim  must  be 
restricted  to  the  building  or  structure  upon  which  he  did  work  or 
fnrnlBhed  material,  except  where  several  buildings  or  structures  con- 
stitute a  single  plant,  each  being,  irrespective  of  the  date  of  its  con- 
•tmction,  a  part  of  the  common  whole.    In  some  of  the  states,  how- 
ever, tbe  statute  seems  to  attach  the  lien  to  a  lot  of  land,  and 
hence  has  been  held  to  include  buildings  thereon  to  which  the  claim- 
ant did  not  c(«itribute  either  labor  or  material.    Thus,  in  Massa- 
cbosetts,  the  owner  of  a  lot  on  which  four  buildings  were  already 
erected  and  a  stable  intended  for  the  use  of  such  of  the  tenants  as 
would  pay  the  best  rental  therefor,  contracted  for  the  erection  of 
two  additional  buildings  without  making  any  subdivision  of  his  lot, 
and  the  contractor  was  held  to  have  a  lien  upon  the  lot,  including, 
as  a  part  thereof,  the  four  buildings  in  the  erection  of  which  he  had 
no  part:  Quimby  v.  Dnrgin,  148  Mass.  104.    Certainly,  this  decision 
Is  contrary  to  the  general  rule  applicable  to  the  subject,  and  we 
doubt  whether  it  is  necessarily  sustained  by  the  peculiar  phrase- 
ology of  the  statute  upon  which  it  is  founded.    The  statutes  of  Iowa 
provide  that  a  mechanic  or  materialman  who  furnishes  labor  or  ma- 
t^ial  for  any  building  or  other  improvement  upon  lands,  by  virtue 
of  a  contract  with  the  owner  or  his  agent,  shall  have  a  lien  upon 
such  building  or  improvement,  or  upon  the  lands  belonging  to  such 
owner  upon  which  the  same  is  situated,  and  that  the  entire  land 
upon  which  such  building  or  improvement  is  situated.  Including  the 
portion  of  the  same  not  covered  therewith,  shall  be  subject  to  the 
lien.    A  building  was  erected  upon  a  lot  upon  part  of  which  another 
building  already  stood,  the  lot  never  having  been  divided,  and  the 
question  then  arose  whether  the  materialman  or  mechanic  had  a  lien 
on  the  house  to  the  construction  of  which  he  had  furnished  nothing. 
The  court  held  that  the  "statute  should  be  so  construed  as  to  give 
a  lien  only  upon  the  building  for  the  erection  of  which  the  ma- 
terial was  furnished  or  the  labor  done  and  upon  the  land  upon  which 
It  actually  rests,  and,  in  addition  thereto,  upon  tbe  other  land  prop- 
erly appurtenant  to  the  building.    Hence  in  this  case,  appellants 
would  have  no  lien  upon  the  other  house  or  upon  the  ground  oc- 
cupied by  it,  not  being  properly  appurtenant  to  the  building  for 
which  the  materials  were  furnished.    Here  material  was  furnished 
for  a  new  house,  an  independent  structure.    Upon  the  same  lot  there 
Is  another  bouse.    The  two  buildings  are  not  so  situated  as  to  be 
used  by  the  same  persons  or  as  one  dwelling-house,  but  they  are 
separate  and  distinct;  and  a  certain  portion  of  the  lot  must,  of 
aecesslty,  or  by  reason  of  convenience,  be  used  in  connection  -with 
each  house.    In  other  words,  in  such  a  case  the  lien  extends  to  the 
particular  improvement  and  the  land  upon  which  it  is  erected  and 
to  such  land  surrounding  the  improvement  as  is  properly  appurten- 
ant thereto":  Bwing  v.  Allen,  09  Iowa,  379. 

Work  upon  a  Part  of  a  Building  or  Other  Structure.— Where  work  is 
done  or  material  furnished  in  the  construction  or  repair  of  a  portion 
of  a  building;  the  lien  extends  to  the  whole  thereof,  though  the 
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work  consists  in  adding  thereto  a  new  apartment,  as  a  kitchen  or  a 
new  wing,  and  doubtless  the  claim  of  lien  cannot,  at  the  option  of 
the  claimant,  be  restricted  to  the  new  apartment  or  addition,  where 
to  so  restrict  It  would  prejudice  the  owner  of  the  property  by  sepa- 
rating it  into  distinct  fragments  in  the  event  of  a  sale  to  enforce  the 
lien:  Nelson  v.  Campbell,  28  Pa.  St.  158;  Harman  v.  Cummings,  43 
Pa.  St.  322;  Hershey  v.  Shenk,  68  Pa.  St.  382;  Llghtfoot  v.  Krug,  35 
Pa,  St.  348.    In  truth,  the  physical  connection  of  Its  several  parts  is 
not  necessary  to  constitute  a  single  structure.    If  the  apartments  in 
a  dwelling  were  separated  by  unenclosed  and  uncovered  passage- 
ways, it  might  still  be  properly  regarded  as  a  unit,  and  a  lien 
claimed  and  enforced  accordingly.    This  is  more  commonly  true  of 
the  buildings  or  structures  forming  part  of  a  plant  designed  or  used 
for  the  purpose  of  manufacturing  or  of  carrying  on  some  other  busi- 
ness in  which  it  Is  found  desirable,  convenient,  or  prudent  to  em- 
ploy disconnected  buildings  instead  of  confining    the    operations 
within  a  single  structure.    If  a  boiler  is  in  a  building  Joined  to  a  mill 
and  used  to  supply  steam  for  such  mill,  it  is  thereby  made  a  part 
thereof,  and  if  repairs  are  made  upon  such  boiler,  for  which  the 
repairer  Is  entitled  to  a  lien,  he  may  enforce  it  against  the  whole 
property.  Including  the  mill  and  the  land  on  which  it  stands:  Kelley 
v.  Border  City  Mills,  126  Mass.  148.    Where  a  chimneystack  waa 
erected  for  the  use  of  a  distillery  and  of  a  house  used  for  pork  pack- 
ing, and  the  distillery  could  be  used  only  in  connection  with  the 
pork  packing  house,  it  was  held  that  a  lien  resulting  from  work  done 
or  materials  furnished  in  the  erection  of  such  stack  could  be  en- 
forced against  both  buildings:  Bodley  y.  Denmead,  1  W.  Ya.  240. 
Separate  Structures  and  their  Appurtenances  Intended  far  United  Use^ 
"Where  several  structures  erected  on  a  tract  of  land    or   lot   are 
designed  for  a  united  enjoyment,  the  law  treats  them  as  a  unit  In 
relation  to  the  liens  which  it  gives.    They  are  to  be  considered  as 
constituent  parts  of  a  whole,  incapable  of  separation  without  injury. 
An  owner  may  see  fit  to  have  his  kitchen  not  physically  attached  to 
his  residence,  although  adjacent  and  upon  the  same  tract    In  sucli 
case  it  would  be  unreasonable  to  contend  that  the  mechanic  could 
have  a  lien  only  upon  the  latter  for  his  labor  in  constructing  it. 
This  would  practically  amount  to  the  denial  of  an  absolute  right 
given  by  statute.    The  kitchen  alone  would  be  valueless'':  Gary  etc. 
Co.  V.  McCarty  (Colo.  App.),  50  Pac.  Rep.  744.     In  this  case,  the 
plaintiff  sought  to  foreclose  a  lien  on  the  property  of  a  smelting  and 
refining  company  for  work  done  and  labor  performed  in  f umishingt 
constructing,  and  erecting  buildings  and  machinery  for  the  use  of 
a  plant  consisting  of  several  buildings  not  under  the  same  roof  nor 
physically  attached  to  one  another,  and  it  was  claimed  that  a  single 
lien  could  not  be  asserted  against  the  whole,  but  that  each  building 
or  structure  should  have  been  the  subject  of  a  separate  claim  of 
lien.    The  court  further  said:  "In  the  case  at  bar,  the  object  was  to 
erect  a  plant  consisting  of  buildings  and  machinery  necessary  for 
the  smelting  of  ores.    Kither  from  choice  or  necessity,  or  both,  some 
of  the  structures  were  physically  separate,  but  all  were  essentia) 
component  parts  of  the  whole.     The  building  in  which  was  con- 
tained the  principal  machinery  was  useless  and  valueless  without 
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the  pnmphoiwe,  and  so  wltli  the  ofQce  and  tramway.  Bach  was  nec- 
essary to  the  accomplishment  of  the  object  sought  by  the  Improve- 
ments, and.  In  the  purrlew  of  the  statute,  did  not  become  separate 
and  distinct  buildings  simply  because  they  were  not  physically  at- 
tached, and  because  it  was  seen  fit  to  designate  the  several  compo- 
nent parts  by  distinct  names'*  •  Gary  etc.  Co.  v.  McCarty  (Colo.  App.), 
50  l*ac.  Rep.  750.  The  same  principles  were  applied  to  another  case 
Involving  a  claim  of  lien  against  the  property  of  a  smelting  company 
for  furnishing  material  and  constructing  the  smelter,  scales,  sissay 
office,  flumes  or  bins,  boarding-houses,  and  other  appurtenances.  As 
against  the  contention  that  the  claim  of  lien  should  have  been  for  the 
amount  of  material  furnished  for  each  separate  structure,  the  court 
Faid:  **lf  each  structure  and  the  land  on  which  it  stands  could  be 
used  for  separate  purposes  and  would  be  as  valuable  when  so  used  as 
when  used  togethw  as  a  smelting  plant,  there  would  be  great  force 
In  the  claim.  But  in  view  of  the  facts  that  the  lumber  was  delivered 
under  one  contract  and  the  structures  were  all  erected  on  the  same 
piece  of  ground,  and  they  were  all  to  be  used  together  in  prosecuting 
the  business  of  smelting— the  same  purpose,  the  same  enterprise— we 
are  of  the  opinion  that  the  lien  existed  on  the  entire  premises  for  the 
lumber  used  in  each  structure,  and  that  one  lien  could  be  decreed 
thereon  for  the  security  of  the  entire  bill  in  the  aggregate":  Salt 
Lake  etc.  Co.  v.  Ibex  etc  Ck>.,  15  Utah,  440;  62  Am.  St  Rep.  944. 

A  refrigerator  company  erected  a  factory  upon  a  lot  belonging  to 
It,  and,  by  permission  of  the  municipality,  laid  pipes  in  its  streets 
connected  with  the  factory  and  intended  to  be  used  in  conveying 
vapor  from  it  to  customers.  A  contractor  performed  labor  and  fur- 
nished materials  both  in  the  erection  of  the  factory  and  in  laying 
the  pipes.  A  statute  of  the  state  creating  the  lien  declared  that 
such  lien  should  be  upon  any  lot  of  ground  or  tract  of  land  upon 
which  a  house  has  been  constructed,  built  or  repaired.  It  was  in- 
sisted that  this  statute  restricted  the  lien  to  the  ground  upon  which 
the  work  had  been  done,  and  hence  that  the  contractor  could  not 
have  a  lien  upon  the  pipes  in  the  streets  as  well  as  upon  the  build- 
ing and  the  ground  beneath  It  The  court,  however,  declared  that 
the  lien  was  manifest  by  the  statute,  and  the  law  granting  it  should 
be  liberally  construed,  and  aflOirmed  the  right  to  a  lien  on  the  whole 
land,  saying:  "The  business  now  contemplated  is  new  in  character 
and  unfamiliar,  but  is  not  unlike,  so  far  as  connection  between  the 
generating  point  and  the  consumer  is  concerned,  the  arrangement  of 
a  gas  company.  The  pipes  are  just  as  essential  for  carrying  on  the 
business  as  the  machinery  and  buildings  for  manufacturing  the 
product,  and  severance  of  either  from  the  other  destroys  in  like  de- 
gree the  efficiency  of  the  whole.  The  pipes  and  license  and  ease- 
ment under  which  they  are  laid  would  certainly  pass  under  a  sale 
of  the  property  as  an  entirety  and  for  operating  purposes,  no  reser- 
vation being  made.  Taking  into  consideration  the  character  of  the 
plant  as  an  entirety,  we  hold  that  the  mechanics'  lien  extended  over 
each  and  every  part  of  it":  Steger  v.  Arctic  etc.  Works.  80  Teun. 
453.  This  decision  is  supported  by  that  in  Beatty  v.  Parker,  141 
Mass.  623.  affirming  that  a  drain  pipe  extending  from  the  cellar  of 
a  MUlding  into  a  sewer  of  the  street  was  a  part  of  the  house  for  the 
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whole  of  which  a  mechanic's  lien  could  be  aaserted  against  the 
house  and  the  land  on  which  it  stood,  though  the  title  of  the  street 
between  the  cellar  and  the  line  of  the  lot  waa  vested  In  the  munici- 
pality. So  where  it  a]>peared  that  waterworks  had  been  constructed 
consisting  of  a  building  and  the  machinery  thereof  and  of  pipes  by 
which  the  water  waa  distributed  to  consumers,  it  wss  held  that  the 
whole  should  be  regarded  as  a  unit,  and  that  one  entitled  to  a  lien 
could  enforce  it  against  the  building,  the  machinery  therein,  and 
the  pipes  connected  therewith:  National  etc.  Worlcs  y.  Oconto  Water 
Co.,  52  Fed.  Hep.  43;  afttrmed  without  any  further  opinion,  69  Fed. 
Rep.  19. 

In  the  cases  hereinbefore  cited,  the  separate  structures  were 
erected  or  the  material  therefor  was  furnished  under  a  single  con- 
tract. They  are,  therefore,  not  conclusive  when  ttie  question  pre* 
sented  is  that  of  the  adding  to  a  pre-existing  plant  or  manufacturing 
establishment  of  a  single  building  or"  structure  which,  when  erected 
and  completed,  is  intended  to  be  used  as  a  part  of  the  plant.  In 
such  a  case,  the  taking  away  of  the  structure  to  be  added  might 
leave  the  plant  as  perfect  as  it  had  been  before  the  erection  of  the 
additional  structure,  and  the  requiring  of  such  additional  building  to 
be  deemed  a  part  of  the  unit  consisting  of  the  entire  plant  might 
be  fraught  with  consequences  extremely  prejudicial  either  to  the 
lien  claimant  or  to  persons  having  liens  upon,  or  interests  in,  other 
parts  of  the  property.  The  few  cases  which  have  been  decided 
upon  this  subject  agree  to  the  conclusion  that  the  claim  of  lien 
should  be  confined  to  the  additional  structure.  In  Dalles  Lumber 
Co.  V.  Woolen  Mfg.  Co.,  8  Or.  527,  the  plaintiff  claimed  a  lien  for 
lumber  and  other  material  delivered  and  for  labor  performed  in 
the  construction  of  a  woolen  factory,  dyehouse,  dryhouse,  and 
bleachhouse.  Though  the  buildings  were  manifestly  used  as  a  part 
of  a  single  plant,  the  court  determined  that  each  building  must 
be  the  subject  of  a  separate  lien,  saying:  'That  the  buildings  belnip 
separate  and  apart,  the  lien  proper  is  on  each  building  for  the  par- 
ticular amount  of  lumber  furnished  for  the  same.  For  Instance, 
suppose  the  main  factory  building  had  been  completed  before  the 
dryhouse,  dyehouse,  or  bleachhouse  had  been  commenced,  and  the 
defendant  should  purchase  lumber  for  the  purpose  of  constructing 
the  last  three  mentioned  buildings,  and  after  commencing  them,  the 
defendant  should  mortgage  the  same  factory  building,  would  It  be 
right  to  allow  the  plaintiff's  lien  to  extend  to  the  main  factory  build* 
ing  and  destroy  the  lien  created  by  the  mortgage,  when  no  part  of  the 
lumber  was  used  in  that  building?  This  would  be  contrary  to  the 
spirit  and  meaning  of  the  law.  It  was  only  intended  to  be  a  Hen 
on  the  particular  building  constructed  by  means  of  the  labor  or  ma* 
terials  furnished  for  that  purpose."  In  another  case,  the  question 
presented  was  whether  "a  mechanic*s  lien  for  labor  and  materials 
employed  and  used  in  a  dry  kiln  for  drying  lumber  can  properly 
be  extended  to  a  sawmill  and  planing-mlll  and  the  lots  on  which 
they  stand  as  being  appurtenant  to  the  latter.*'  While  the  dry  kiln 
undoubtedly,  when  constructed,  became  a  part  of  the  plant,  it  '*was 
a  separate  venture  made  and  undertaken  after  the  completion  and 
operation  of  the  sawmill,  and  was  conveniently  placed  for  use  ia 
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connection  wWh  it,  and  was,  for  a  timet  wed  bj  the  Inmber  com- 
IMU17  in  dtylng  lumber,  iiiaiiif estlj  for  themeelyes  and  otbers  at  the 
eawmilL''  Under  these  circnniatances,  the  court  wa«  of  the  opinlou 
that  thia  ^Un  was  not  an  appurtenant  to  the  ether  property,  and 
iMnce  that  the  claim  of  lien  could  not  be  extended  over  the  whole 
plant:  McDonald  t.  Minneapolis  etc  Ck>.,  28  Minn.  262.  A  glass 
company,  already  in  operation,  had  erected  for  its  use  a  gas  pro- 
ducer two  hundred  and  eighty-nine  feet  distant  from  the  principal 
iMiildlng  or  factory.  For  moneys  due  and  for  his  services  in  erect- 
ing such  building,  the  contractor  sought  to  assert  a  lien  against 
the  entire  plant  **The  auditor  found  as  a  fact  that  the  building 
erected  by  claimant  was  a  mere  addition  to  the  main  building  erect- 
ed more  than  a  year  after  the  completion  of  the  principal  one,  and 
was  separate  and  distinct  from  it;  that  the  lien  should,  therefore, 
have  been  filed  against  the  separate  structure,  and  could  not  be 
sustained  against  the  entire  plant."  He  hence  disallowed  the  claim 
of  lien,  and,  on  appeal,  his  action  was  sustained  by  the  supreme 
court:  Cowan  t.  Pennsylvania  etc.  Co.,  184  Pa.  St  16. 

Vpim  Railways  and  their  Appurtenance$.—PuhUc  policy  forbids  the 
separation  of  a  railway  into  fragments,  and  a  mechanic's,  laborer's, 
or  materialman's  lien  will  not  be  allowed  to  be  enforced  so  as  to 
accomplish  this  result  If  a  statute  purports  to  create  a  lien  upon 
a  railway  in  favor  of  persons  performing  labor  or  furnishing  ma- 
terials for  its  construction,  it  will  be  so  construed  as  to  create  a  lien 
against  the  railway  as  a  whole.  Though  one  or  more  divisions  of 
the  road  have  been  completed  and  mortgages  executed  thereon,  per- 
sons subsequently  constructing  other  divisions  are  entitled  to  liens 
not  restricted  to  such  division,  but  extending  over  the  whole  road, 
and  taking  precedence  over  such  mortgages:  Neilson  v.  Iowa  etc.  Co.* 
44  Iowa,  71;  Broolcs  v.  Railway  Co.,  101  U.  8.  443.  Nor  can  con- 
tractors or  others  file  and  enforce  liens  at  their  option  on  the  part 
of  the  road  upon  which  they  may  have  happened  to  perform  labor 
or  furnish  material,  but  the  lien  must  be  claimed  and  enforced 
against  the  road  as  a  whole,  for  if  any  contractor  were,  by  the  a»> 
sertlon  of  his  lien,  permitted  to  divest  the  title  of  the  railway  com- 
pany to  a  Iwidge,  another  to  a  tunnel,  a  third  to  the  section  of  the 
road  graded  by  him,  it  would  be  so  disconnected  that  it  might  no 
longer  constitute  a  railway:  Cox  v.  Western  etc.  R.  R.  Co.,  44  GaL 
18;  Farmers'  etc.  Go.  v.  Candler,  87  Qa.  241;  Midland  etc.  Ck>.  v. 
Wilcox,  122  Ind.  84;  Knapp  v.  St  Louis  etc.  Co.,  74  Mo.  374;  Ireland 
V.  Atchison  ete  Co.,  79  Mo.  672;  Adams  v.  Grand  Island  etc.  Co.. 
11  8.  Dak.,  299.  If,  however,  a  railway  has  been  constructed  and 
is  fn  operation,  and  an  extension  is  tiien  projected  and  labor  la 
done  or  materials  are  furnished  thereon,  we  see  no  reason  why  the 
clnim  of  lien  may  not  be  restricted  to  such  extension:  Midland  etc. 
Co.  T.  Wilcox,  122  Ind.  84.  It  has,  in  one  instance,  been  held  that 
where  the  statute  does  not  in  effect  purport  to  give  a  lien  upon 
the  road  as  a  unit  the  Hen  claimant  may  either  enforce  it  against 
the  whole  road  or  conllne  it  to  the  particular  portion  upon  which  he 
has  performed  services  or  for  which  he  has  furnished  material: 
Giant  etc.  Co.  v.  Oregon  Pac.  Ry.,  42  Fed.  Rep.  470.  We  thinli,  how- 
ever, that  upon  principles  of  public  policy  this  decision  cannot  be 
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sustained.  Still,  what  shall  be  the  public  policy  Is  the  subject  of 
leglslatlTe  control,  and  the  legislature  may,  by  declaring  that  a  lien 
shall  exist  upon  or  against  a  particular  class  of  structures,  author- 
ize the  enforcement  of  such  lien,  though  in  doing  so  a  part  only  of 
a  railway  may  be  affected.  Thus,  if  a  statute  declares  that  every 
person  performing  labor  or  work  in  or  about  the  erection  of  any 
bridge  shall  have  a  lien  thereon  and  upon  the  interest  of  the  owner 
of  such  bridge  in  and  to  the  land  upon  which  the  same  is  situated, 
it  is  applicable  to  bridges  forming  part  of  a  railway,  and  one  en- 
titled to  a  lien  on  such  a  bridge  may  enforce  it  without  Including 
therein  any  other  part  of  such  railway:  Purtell  t.  Chicago  etc.  Co., 
74  Wis.  132.  In  the  same  state  it  has  been  held  that  a  mechanic's 
lien  may  be  enforced  against  a  railway  depot  and  the  block  upon 
which  it  is  situated,  on  tbe  ground  that  it  is  not  until  the  property 
has  been  acquired  by  the  railroad  corporation  divested  of  all  liens 
that  it  can  be  claimed  to  constitute  a  part  of  the  road,  the  separa- 
tion of  which  from  the  residue  is  forbidden  by  public  policy:  Hill 
V.  La  Crosse  etc.  Co.,  11  Wis.  214.  Where  one  statute  purports 
to  create  a  lien  in  favor  of  every  person  furnishing  labor  or  ma- 
terials in  the  construction  of  a  building,  and  another  gives  a  lien 
to  every  person  rendering  services  in  the  construction,  grading,  or 
building  of  any  railroad,  and  provides  that  the  lien  shall  attach 
not  only  to  the  real  estate  of  the  corporation,  but  to  the  right  of 
way,  material,  equipment,  rolling  stock,  and  franchises,  one  who 
constructs,  or  aids  in  the  construction  of,  a  depot.  Is  not  required 
to  proceed  under  the  act  specially  referring  to  railways,  but,  aa 
he  comes  within  the  terms  of  the  act  relating  to  buildings,  may 
proceed  under  that  act,  though  the  building  constructed  by  him  Ib 
intended  for  use  as  a  part  of  a  railway  system:  Botsford  ▼•  New 
Haven  etc.  Co.,  41  Conn.  454. 

Mining  (7Zaifn«.— Applying  the  principle  of  the  case  last  cited.  It 
would  seem  that  where  a  statute  creates  a  lien  in  favor  of  persons 
doing  work  upon  a  building  or  other  specified  structure,  the  right 
to  the  lien  must  exist  against  a  structure  of  the  character  specified, 
though  intended  for  use  as  a  part  of  some  other  thing  which  has 
also  been  declared  to  be  subject  to  a  mechanic's  or  materialman's 
lien,  as  where  such  building  or  structure  is  intended  for  use  by  a 
railway  or  as  part  of  a  manufacturing  plant  or  of  a  mining  claim 
or  of  a  system  of  supplying  and  distributing  water.  This  conclu- 
sion, however,  as  applied  to  mining  claims  is  controverted  by  the 
courts  of  California.  Section  1183  of  the  Code  of  Civil  Procedure 
of  that  state  creates  a  lien  in  favor  of  every  person  performing  labor 
or  furnishing  materials  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
tunnel,  fence,  machinery,  railroad,  wagon  road,  or  other  structure, 
and  also  declares  that  any  person  who  performs  labor  In  any  mining 
claim  or  claims  has  a  lien  upon  the  same,  and  the  works  owned 
and  used  by  the  owners  for  reducing  the  ores  from  such  mining 
claims  or  claims  for  the  work  or  labor  done  or  the  materials  fur- 
nished. One  who  furnished  materials  for  the  construction  of  a 
mill,  tramway,  bonrdlTif?-houses,  and  other  buildings  filed  a  claim 
of  lien  restricted  to  the  worlds  upon  which  he  had  furnished  ma- 
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terlal.  while  other  persons  also  famishing  materials  upon  the  same 
bolldlngB  filed  a  claim  of  lien  against  the  whole  mining  claim;  and 
the  question  then  arose  as  to  whether  the  claim  thus  restricted 
to  certain  buildings  was  invalid,  because  not  extended  over  the 
whole  claim.  The  court  held  that  the  whole  mining  claim  must  be 
regarded  as  a  structure  within  the  meaning  of  the  statute.  Hence 
upon  the  theory  that  the  claim  could  not  be  restricted  to  a  part  of 
a  structure,  it  denied  the  right  to  a  lien  upon  the  reduction  works 
alone,  saying:  "One  who  has  built  a  chimney  in  a  house,  or  a  porch, 
or  a  doorstep  has  helped  to  build  a  structure,  to  wit,  a  chimney,  a 
porch,  or  a  doorstep,  but  he  cannot  acquire  a  lien  upon  these  spe- 
cific stmcfores,  and,  by  detached  sales,  destroy  the  value  of  the 
claims  depending  upon  liens  upon  the  whole  house.  A  structure 
may  be  a  part  of  another  larger  structure,  and,  in  reference  to  it, 
constitute  but  a  part  of  a  structure.  In  such  cases  it  is  well  settled 
the  lien  must  cover  the  entire  structure:  Williams  v.  Mountaineer 
etc  Co.,  102  Gal.  134.  If  several  mining  claims,  located  on  the  same 
ledge,  are  consolidated  into  one  ownership  and  worked  as  one  mine, 
they  may  thereafter,  for  the  purposes  of  the  mechanic's  lien  law, 
be  regarded  and  treated  as  a  single  claim,  and  for  work  done  upon 
any  part  of  either  a  lien  may  be  claimed  and  asserted  against  the 
whole  property  thus  consolidated:  Hamilton  y.  Delhi  etc.  €k>.,  118 
CaL  14& 

Ditchea  and  Irriffatinff  WorkB.—A  system  for  storing  water  and  sup-* 
plying  it  to  consumers,  whether  for  irrigation  purposes  or  for  do* 
meetlc  and  municipal  uses,  bears  close  analogy  to  a  railway  system, 
In  that  it  may  consist  of  many  distinct  parts  used  for  a  common 
purpose,  and  public  policy  is  opposed  to  the  separation  of  those 
parts  if  thereby  the  efliciency  of  the  whole  will  be  destroyed  or 
substantially  impaired.  In  the  principal  case  and  the  unreported 
case  of  Buss  Lumber  etc.  Co.  v.  Bear  Valley  Co.,  52  Pac.  Rep.  1131, 
It  was  insisted,  in  the  argument,  that  the  entire  property  of  the 
defendant,  consisting  of  many  ditches,  franchises,  reservoirs,  pipe 
lines,  and  of  offices  and  other  buildings,  constituted  a  single  plant 
aU  united  to  catch,  store,  and  distribute  water,  and  hence,  as  in 
the  case  of  a  railroad  or  of  a  mining  claim,  no  lien  could  be  as- 
serted against  any  fragment  thereof,  and  whether  this  were  true 
or  not,  that  the  work  done  by  the  plaintiffs  had  been  upon  a  section 
of  a  canal,  the  construction  of  which  was  contemplated  by  the 
defendant,  that  the  canal  had  been  laid  out  the  whole  contemplated 
length,  rights  of  way  procured,  and  some  disconnected  work  done 
in  the  way  of  grading  and  of  excavating  tunnels,  and  that  the 
claim  of  lien  and  the  suit  for  its  enforcement  ought  at  least  to 
include  the  entire  canal  as  thus  projected.  The  appellate  court 
treated  the  two  suits  as  involving  the  same  question,  but  they 
differed  in  this,  that  In  the  principal  case  the  claim  of  lien  was  for 
the  whole  of  the  canal  as  projected,  while  in  the  unreported  case  it 
was  only  upon  the  division  upon  which  the  plaintiff  had  furnished 
material,  and  which  had  been  finally  substantially  completed.  This 
difference  was  worthy  of,  but  did  not  receive,  consideration  by  the 
court:  for  it  must  often  happen  that  a  line  of  railroad  or  of  a 
ditch  or  canal  is  projected  to  extend  from  one  well-known  point 
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to  another,  the  eonstmction  of  which  proceods  in  iectfons.  In  sndi 
a  contingrency,  the  qntttlon  tnnst  again  lue  presented*  at  it  waa 
in  the  nbrepoMA  case,  whether  one  who  does  work  on  the  flret 
aectdon  and  becOknes  entitled  to  a  lien  may  coniixi^  his  clains 
to  snch  section,  nr  mast  extend  It  over  the  whole  contemplated  line* 
of  road  Cf  canaL  The  unreported  case  is  anthorlty  for  the  propo- 
sition that  the  daim  of  lien  may  be  restricted  to  the  sectfon  upon 
which  the  Work  has  beeti  done^  especially  where  it  happens  that 
thereafter  and  np  to  the  filing  of  the  claim  and  the  trial  of  the  salt 
no  snbstantfal  progress  is  made  npon  the  balance  6f  the  contem^ 
plated  Use. 

Tliere  Is  no  doubt  that  in  some  Instances  one  who  has  done  work 
npon  an  irrigation  canal  may  be  entitled  to  a  lien  not  only  npoA 
the  whole  thereof,  but  also  npon  land  for  the  use  of  ^^ich  it  la 
Intended,  and  when  the  statute  purports  to  create  a  lien  not  only 
on  the  ditch,  but  also  on  the  land  through  which  It  is  constructed^ 
or  so  much  of  the  land  about  the  same  as  may  be  required  for  its 
use,  to  be  determined  by  the  court  in  rendering  Judgment.  Und^r 
a  statute  of  this  character,  one  performing  work  upon  a  ditch  was 
adjudged  to  be  entitled  to  a  lien  on  the  twenty-two  thousand  acres 
of  land  on  which  the  waters  conducted  by  the  ditch  were  i]itc«ide4 
to  be  used:  Bpringer  etc.  Assn.  v.  Ford,  168  U.  6.  51S. 

We  apprehend  that  since  the  decision  in  the  principal  case,  tt  must 
be  regarded  as  established  that  the  construction  of  a  new  canal» 
though  intended  as  an  extension  of  a  pre-existing  system,  does  not 
require,  and  perhaps  does  not  authorize,  a  claim  of  lien  over  the 
pre-existing  parts  of  the  system,  all  of  which  were  in  use  before 
the  construction  of  the  extension  and  remained  capable  of  use  With* 
out  it  In  Colorado,  it  has  been  held  that  a  li«i  may  be  asserted 
upon  an  independent  structure,  though  constituting  part  of  a  canal 
or  system  of  canals,  as  where  a  flume  is  built  "entirely  disconnected 
and  separated  at  both  ends  from  other  portions  of  the  canal  which 
had  theretofore  been  constructed":  Jarvis  v.  State  Bank,  22  Oolo. 
809;  65  Am.  8t.  Rep.  129.  The  question  InvolTied  in  the  principal 
case  was  substantially  decided  by  the  supreme  court  of  Idaho  in 
1894,  In  a  case  In  which  it  appeared  that  the  plaintiit  had  con- 
structed, or  aided  in  the  construction  of,  a  ditch  or  section  of  a 
main  canal,  and  he  claimed  and  sought  to  enforce  a  lien  against 
this  branch  section.  In  opposition  to  the  claim,  it  was  insisted 
that  no  lien  could  be  asserted  except  as  against  the  entire  canal. 
The  court,  in  affirming  the  decision  of  the  trial  court  sustaining  the 
lien  as  claimed,  said:  "In  other  words,  the  appellant's  claim  that 
if  the  plaintiffs  had  asked  a  lien  upon  the  whole  syatem  of  canals^ 
they  might  have  obtained  It,  complaining  that  the  plaintiffs  did 
not  ask  of  the  court  all  that  they  were  entitled  to,  and  therefore 
they  should  not  have  a  lien  upon  any  part  of  the  canal.  The  ap- 
pellants demand  that  the  case  should  be  reversed  because  the  ptafn* 
tiffs  did  not  claim  all  they  should  have.  The  appellants  can  hardly 
be  heard  in  such  a  complaint  But  is  the  position  itself  tenable? 
The  north  and  south  branches  of  the  Cache  Valley  Company's  canal 
are,  as  appears  by  the  record,  separate  and  distinct  pieces  of  prop- 
erty,  each  a  number  of  miles  in  length,  partly  supplied  with  water 
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from  teBerroirs,  and  partly  from  the  main  canal  above  them.  The 
contract  was  made  by  the  company  with  the  i^intlffs  to  consttnct 
these  branches  separate  and  apart  ftom  the  main  canal,  the  north 
branch  wholly,  and  all  of  the  6onth  except  four  and  a  half  miles, 
which  had  been  constmcted  before  this  contmct  was  made.  They 
are  distinct  pieces  of  property,  although  a  part  of  the  system  of 
canals  belonging  to  this  company.  All  of  the  work  for  which 
plaintiffs  claim  this  lien  was  done  on  these  branches,  and  under  a 
contract  to  construct  these  branches  which  does  not  mention  the 
maki  canal.  This  had  been,  therefore,  constructed.  We  think  this 
Hen  can  be  obtained  upon  this  part  of  the  system.  The  Cache  Val- 
ley Ganal  Company,  in  its  answer,  alleges  that  the  plaintiffs  agi^eed 
to  build  and  construct  two  certain  branches  or  ditches,  calls  them 
'canals  or  ditches'  throughout  the  answer,  and  gives  no  notice  that 
It  owns  or  did  own  any  other  canal.  No  other  property  than 
that  diescribed  in  the  notice  Is  hinted  at  in  the  answer.  The  de- 
fendanta  thems^res  considered  tiiem  independent  pieces  of  prop- 
erty, as  appears  by  the  contract  for  their  construction,  and  the 
answesr  to  the  complaint.  But,  if  not  entirely  independent,  this  lien 
Would  attach  to  the  property  constructed  by  these  plaintiffs,  as  it 
la  so  held  in  Hill  t.  ttailroad  Co.,  11  Wis.  225;  Phillips  on  Me- 
chanics' Liens,  see.  182.  These  brahches  do  not  become  a  part  off 
the  system  until  fully  constmcted,  and  the  lien  thereon  fot  the  work 
done  discharged.  A  careful  examination  of  the  cases  cited  by  both 
counsel  for  the  defendanta  and  for  the  plaintiffs  will  disclose  the 
fact  that  where  a  mechanic  has  asked  for  a  Hen  upon  the  entire 
property  for  wotk  upon  a  part,  his  claim  has  been  allowed,  and 
where  he  asked  for  a  lien  npon  a  distinct  part,  that  has  been  also 
allowed,  ta  either  case  the  law  has  been  construed  liberally  in  favor 
of  the  party  asking  the  lien":  Creer  t.  Cache  Valley  etc.  Co.  (Idaho), 
86  Pac.  Bep.  658.  In  the  case  of  Canal  Co.  r.  Gordon,  6  Wall.  561,  one 
who  had  constructed  an  extension  of  a  cahal  sought  to  enforce  his 
claim  of  lien  against  the  whole  canal,  and  a  decree  in  his  favor  was 
rendered  by  the  trial  court.  On  appeal,  the  decree  Was  reversed, 
Bhd  the  lien  confined  to  the  part  of  the  canal  upon  which  the  com- 
plainant had  done  work.  The  appellate  court,  in  its  opinion  direct- 
ing such  reveisal,  said:  '*We  have  already  shown  that  the  upper 
and  lower  sections  Were  distinct  works  in  several  essential  particu- 
lars, to  which  we  need  hot  against  advert.  The  lower  one  having 
been  finished  and  In  use  befote  the  upper  one  was  contacted  for. 
If  those  having  a  lien  uiKm  the  former  had  insisted  that  it  became 
extended  over  the  latl^er  as  soon  as  the  latter  was  completed,  no 
legal  mind,  we  aiq[>rehend,  could  have  doubted  that  the  claim  could 
not  be  sustained.  If  it  could,  Gordon's  lien  might  have  remained 
valueless.  We  think  the  converse  of  this  proposition  applies  with 
equal  force.  If  a  lien  upon  the  lower  section  could  not  have  been 
extended  over  the  upper  one,  upon  what  principle  can  it  be  main- 
tained that  Gordon's  lien  embraced  the  lower  section?  A  lateral 
feeder  constructed  and  intersecting  the  main  line  after  it  was  com- 
pleted would  certainly  not  be  subject  to  a  previous  lien  upon  the 
main  line,  if  such  a  lien  existed.  We  can  see  no  substantial  differ- 
between  that  case  and  the  one  l>efore  us.    The  upper  section 
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was  only  an  additional  feeder.  That  it  was  an  elongation  of  the 
main  line,  and  not  a  lateral  work,  does  not  affect  the  principle  In* 
Tolved.  The  controlling  circumstance  and  the  object  in  both  caaes 
wonld  be  the  same.  We  think  the  language  of  the  statute,  rightly 
interpreted,  is  decisive.  The  lien  is  given  to  contractors  and  labor- 
ers upon  the  ditch  or  flume,  'which  they  may  have  constructed  or 
repaired,  to  the  extent  of  the  labor  done  and  materials  furnished.* 
He  had  nothing  to  do  with  the  lower  section.  So  far  as  he  was 
concerned,  and  for  all  the  purposes  of  this  litigation,  they  were 
distinct  and  independent  works.^  A  different  principle  would  pro- 
duce confusion  and  lead  to  serious  evils.  We  have  no  difficulty 
In  coming  to  the  conclusion  that  the  decree  in  this  particular  is 
erroneous." 

We  think  tt  fairly  Inferable  from  the  decisions  cited  that,  with 
the  possible  exception  of  mining  claims,  for  work  done  in  construct- 
ing an  extension  of  a  pre-existing  plant  or  system,  as  of  a  line  of 
railway  or  of  a  canal,  or  a  new  branch  or  feeder  of  either  a  claim  of 
lien  may  be  made  and  enforced  against  such  extension,  or  new 
branch,  or  feeder,  without  including  the  pre-existing  parts  of  the 
system.  Furthermore,  we  think  the  same  rule  should  extend  to 
independent  buildings  and  other  structures,  such  as  depots,  flumes, 
and  the  like,  where  the  system  was  in  operation  before  their  cou- 
atruction,  and  can  continue  to  be  operated  without  them,  and  their 
sale  under  the  lien  cannot  contravene  public  policy  by  destroying, 
or  substantially  Impairing  the  efficiency  of,  the  pre-existing  line  or 
plant  It  frequently  happens  that  a  railway  or  canal  Is  subject  to 
a  mortgage  or  trust  deed  purporting  to  embrace  all  extensions  there- 
of, and  all  additions  thereto.  If,  after  apparently  completed  and  in 
successful  use,  extensions  are  projected  and  constructed,  and  those 
who  aid  in  their  construction  by  furnishing  material  or  performing 
labor  remain  unpaid  and  seek  to  claim  and  enforce  Hens  for  their  re- 
imbursement, one  of  three  rules  must  be  adopted:  1.  Treat  their  lien 
as  extending  over  the  whole  plant,  but  as  subordinate  to  prior  liens; 
2.  Treat  the  Hens  for  construction  as  extending  over  the  whole  plant 
and  as  paramount  to  the  pre-existing  mortgages  and  trust  deeds;  or 
B.  Treat  the  extension  or  other  new  structure  as  an  independent 
enterprise  so  far  as  the  claims  of  persons  aiding  in  its  construe* 
tion  are  involved,  awarding  them  the  right  to  subject  it  to  their 
claims,  and  denying  them  all  lien  against  the  pre-existing  plant,  at 
least  as  against  persons  having  liens  thereon  of  prior  date.  The 
mode  or  rule  last  suggested  seems  to  us  the  most  equitable  and  the 
most  in  harmony  with  the  Intentions  and  reasonable  expectatioiis 
of  all  partlea» 
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(120  ClUIOKiaA,  182.] 

MBGHANICrS  LIEN.— A  NOTICE  OF  A  CLAIM  for  a  me- 
chanic's lien  which  states  the  name  of  the  contractor  and  of  the 
owner  of  the  property,  but  omits  to  state  the  name  of  the  person 
for  whom  the  claimant  furnished  material,  is  fatally  defectiye. 

MECHANIC'S  LIEN.— A  NOTICE  OF  A  CLAIM  for  a  me- 
chanic's lien  required  to  be  made  and  filed  for  record  cannot  be 
amended  or  reformed.  The  notice  of  the  claim  must  be  perfect 
when  filed. 

MECHANIC'S  LIEN— ORAL  CONTRACT.— The  fact  that  a 
contract  is  oral  does  not  relieve  the  claimant  of  a  mechanic's  lien 
from  complying  with  the  proTision  of  the  statute  requiring  every 
person  to  state  in  his  claim  or  notice  of  lien  the  facts  specified 
in  the  statute. 

MECHANIC'S  LIEN— PERSONAL  LIABILITY.— An  owner 
of  property  who  fails  to  have  recorded  his  contract  with  the  original 
contractor  is  not  thereby  made  personally  liable  to  a  subcon- 
tractor. 

W.  n.  Larew  and  L.  L.  Coiy^  for  the  appellant« 

Francis  A.  Fee,  for  the  respondent. 

**"  HABSISON,  J.  Action  to  foreclose  a  mechanic's  lien. 
The  appellant  entered  into  a  verbal  contract  with  one  Price  for 
the  construction  of  a  building  upon  certain  lands  of  which  he 
was  ^^®  the  owner,  at  an  agreed  price  of  seventeen  hundred 
dollars.  The  respondent  furnished  certain  materials  which  were 
used  in  the  construction  of  the  building,  and  within  thirty  days 
after  its  completion  filed  with  the  county  recorder  its  claim 
of  lien  therefor.  The  present  action  is  brought  for  the  fore- 
closure of  this  lien.  Price  was  made  a  defendant  with  the  ap- 
pellant, but  appears  to  have  made  no  defense  to  the  action, 
and  the  court  rendered  its  judgment  in  favor  of  the  plaintiff, 
directing  a  sale  of  the  land  in  satisfaction  of  its  claim,  and  that 
judgment  be  entered  against  the  appellant  for  any  deficiency  in 
the  proceeds  of  the  sale.  From  this  judgment  and  an  order 
denying  a  new  trial  the  defendant  Kendall  has  appealed. 

The  notice  of  its  claim  filed  by  the  plaintiff  was  insufficient 
to  authorize  an  enforcement  of  the  lien.  Section  1187  of  the 
Code  of  Civil  Procedure  declares  that  every  person  claiming  a 
lien  must  file  for  record  with  the  county  recorder  a  claim  con- 
taining a  statement  among  other  matters  of  '^the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he  furnished 
the  maierials.*'    The  notice  of  its  claim  filed  by  the  plaintiff 
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herein,  after  stating  that  it  had  furnished  materials  which  were 
actually  used  in  the  construction  of  the  building,  stated: 

^That  William  Price  is  the  name  of  the  contractor  who  on  or 
about  the  first  day  of  March,  1894,  as  such  contractor  and 
agent  of  the  owner,  B.  F.  Kendall,  entered  into  a  verbal  con- 
tract with  said  Madera  Flume  and  Trading  Company,  a  cor* 
poration,  under  and  by  which  said  William  Price  waa  to  furnish 
the  material  for  the  construction  of  said  building/'  In  this, 
statement  the  plaintiff  does  not  state  that  it  furnished  any  of 
these  materials  to  William  Price,  nor  does  it  state  the  name  of 
the  person  to  whom  it  did  furnish  them.  Not  only  does  the 
'  statement  fail  to  name  the  person  to  whom  the  materials  were 
furnished  by  the  plaintiff,  but  it  is  consistent  with  their  haying 
been  furnished  by  it  to  some  one  other  than  Price,  for  whom 
he  obtained  them  in  fulfillment  of  his  contract  with  Kendall. 
Nor  is  this  defect  aided  by  the  averment  in  the  complaint,  that 
they  were  furnished  to  Price.  The  notice  of  lien  which  is  filed 
for  record  must  be  complete  in  itself  at  that  time  in  order  to 
authorize  its  enforcement,  and  is  not  capable  of  being  amended 
or  reformed:  Qoss  v.  Strelitz,  54  Cal.  640.  In  Santa  Monica 
^^  Lumber  etc.  Co.  v.  Hege,  119  Cal.  376,  37&,  we  said:  'The 
right  to  enforce  a  mechanic's  lien  depends  upon  a  compliance 
with  the  requirements  of  the  statute.  Unless  the  notice  of 
the  lien  which  is  filed  with  the  county  recorder  contains  the 
statements  required  by  section  1187  of  the  Code  of  Civil  Pro- 
cedure, the  claimant  is  not  entitled  to  his  lien'*:  See,  also.  Wood 
v.  Wrede,  46  Cal.  637;  Phelps  v.  Maxwell  Min.  Co.,  49  Cal.  336. 
The  fact  that  the  contract  was  verbal,  and  not  recorded,  did 
not  relieve  the  claimant  from  compliance  with  the  provisions  of 
section  1187.  That  section  declares  that  "every  person*'  seeking 
the  benefits  of  that  chapter  must  state  in  his  claim  of  lien  all 
of  the  facts  therein  specified:  Davis  v.  McDonough,  109  CaL 

647. 

The  judgment  is  also  erroneous  in  directing  the  deficiency  of 
the  proceeds  to  be  docketed  as  a  judgment  against  the  appellant. 
Section  1183  of  the  Code  of  Civil  Procedure  does  not  pro- 
vide that  the  failure  to  have  the  contract  in  writing  and  re- 
corded shall  render  the  owner  personally  liable,  but  that  the 
persons  performing  labor  and  furnishing  materials  in  such  cases 
**8hall  have  a  lien  for  the  value  thereof:  McMenomy  v.  White. 

115  Cal.  339. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Qaroutte,  J.,  and  Van  Fleet,  J.,  concurred. 
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MBGHANieS  LIEN  CLAIM— SUFFICIENCY  OF.— A  notice  op 
dAlm  of  a  mechanic's  Uen  must  state,  either  directly  or  by  neces* 
sary  inference,  the  name  of  the  person  to  whom  the  claimants  fur- 
nished the  material  or  for  whom  they  performed  the  labor;  other- 
wise, no  Hen  can  be  enforced:  Getty  t.  Ames,  80  Or.  573;  60  Am.  St 
Rep.  886,  and  note.  See,  also,  Biltchell  Planing  Mill  Co.  ▼.  Allison, 
138  Mo.  50;  GO  Am.  St  Rep.  544,  and  note;  Wharton  v.  Real  Estate 
Inr.  Co.,  180  Pa.  St  168;  57  Am.  St  Rep.  620,  and  note.  Such  a 
notice  or  claim  Is  not  an  instrument  susceptible  of  reformation: 
Pemandei  v.  Burleson,  110  Cal.  164;  52  Am.  St  Rep.  75,  and  note. 

MECHANIC'S  LIEN-ORAL  CONTRACT.— A  contract  to  afford 
a  foundation  for  a  mechanic's  lien  need  not  be  In  writing,  the 
statute  not  requiring  It:  Neilson  v.  Iowa  etc.  R.  R.  Co.,  51  Iowa, 
184;  33  Am.  Rep.  124.  The  mere  fact  that  materials  are  furnished 
or  work  done  does  not  alone  constitute  a  Hen,  where  the  statute 
proTides  that  a  lien  may  be  acquired  by  filing  a  notice  In  the  re- 
corder's ofllce:  Green  y.  Green,  16  Ind.  253;  79  Am.  Dec.  428,  and 
note. 

MECHANIC'S  LIEN— RIGHTS  OF  SUBCONTRACTORS.— A 
subcontractor  Is  chargeable  with  notice  of  all  the  terms  and  stipu- 
lations of  the  contract  between  the  original  contractor  and  the 
owner,  and  is  bound  by  them,  whether  he  had  actual  knowledge  of 
them  or  not:  Bevan  ▼•  Thackara»  143  Pa.  St  182;  24  Am.  St  Rep. 
028L  and  note. 
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MORTGAGE— CHANGB  IN  THB  FORM  OF  THE  DEBT  — 
STATUTE  OF  LIMITATIONS.— A  change  in  the  form  of  a  debt 
secured  by  a  mortgage  does  not  satisfy  it  Though  such  debt  was 
eTldenced  by  notes  which  have  become  barred  by  the  statute  of  lim- 
itations, yet  If  new  notes  have  been  given  therefor,  so  that  the  mort- 
gagee still  retains  a  right  of  action  on  them,  the  mortgage  can 
be  foreclosed  irrespective  of  the  lapse  of  time,  where  the  mortgage 
describes  no  particular  notes,  but  purports  to  be  to  secure  "the 
present  Indebtedness"  of  the  mortgagor  to  the  mortgagee  and  such 
advances  as  may  thereafter  be  made  by  the  latter  to  the  former. 

MORTGAGE-CHANGE  IN  THE  FORM  OF  THE  DEBT.— 
A  statate  providing  that  a  mortgage  shall  not  be  created,  renewed, 
or  extended  except  by  a  writing  executed  with  the  formalities  re- 
quired In  the  case  of  a  grant  of  real  property,  does  not  prevent  the 
mortgage  from  continuing  to  operate  as  security  for  indebtedness, 
the  form  of  which  has  be^i  changed  by  giving  a  new  note  therefor* 
thongh  but  for  the  giving  of  such  new  note  the  pre-existing  evi- 
dence of  Indebtedness  would  be  barred  by  the  statute  of  limita- 
tions. 

MORTGAGE— AGREEMENT  TO  PAY  TAXES.— A  separate 
agreement  by  a  mortgagor  to  pay  taxes  on  the  lands  mortgaged  not 
Incorporated  in  the  contract  of  mortgage  does  not  forfeit  or  other- 
wise affect  the  mortgagee's  right  to  collect  the  Interest  stipulated 
for  In  such  mortgage. 

MORTGAGE— WAIVER  OF  RIGHT  OF  THB  MORTGAGEE 
ARISING  FROM  A  FORBIDDEN  AGREEMENT  TO  PAY 
TAXES.— Where  the  laws  of  a  state  provide  that  the  mortgagee 
shall  pay  taxes  on  his  mortgage  interest  and  that  any  agreement 
to  tbe  contrary  shall  deprive  the  mortgagee  of  all  right  to  collect 
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Interest,  the  mortgagor,  after  paying  interest  in  accordance  uritb  a 
forbidden  agreement,  cannot  complain. 

Bobert  Harrison^  for  the  appellants* 
Page  &  Eells^  for  the  respondent 


GAROUTTE,  J.    This  action  is  brongjit  to  foredose  a 
mortgage  executed  July  21,  1888.    This  mortgage  was  given 
to  secure  ^^the  present  indebtedness  of  Julius  Bandmann   to 
said  bank,  and  such  advances  as  said  bank  may  hereafter  make 
to  said  Julius  Bandmann,  with  interest  thereon  at  the  rate  of 
eight  per  cent  per  annum."    The  case  is  now  before  us  upon 
an  appeal  from  the  judgment  without  a  bill  of  ezceptionB.    By 
the  findings  of  fact  it  appears  that  at  the  time  the  mortgage 
was  given  Bandmann  was  in  debt  to  the  bank  in  the  sum  of 
about  sixty-eight  thousand    dollars,  which    indebtedness    was 
evidenced  by  two  promissory  notes.     Subsequently  these  two 
notes  were  taken  up  and  new  notes  given  in  lieu  thereof.    Ad- 
vances were  also  made  by  the  bank  to  Bandmann  during  this 
time,  which  were  likewise  evidenced  by  notes.    Various  pay- 
ments upon  some  of  these  notes  were  made  by  Bandmann.    The 
moneys  so  applied  were  the  proceeds  of  sales  of  personal  prop- 
erty also  held  by  the  bank  as  security  for  this  indebtedness. 
Upon  March  31,  1894,  a  settlement  of  the  parties  was  had,  and 
the  indebtedness  of  Bandmann  to  the  bank  was  thereupon  as- 
certained to  be  forty-two  thousand  two  hundred  and  fifty  dol- 
lars, and  a  new  note  given  for  that  amount,  all  former  notes 
being  surrendered  and  canceled.    This  new  note  included  the 
balance  of  the  old  indebtedness,  and  all  advances  which  had 
been  made  up  to  that  date.    Thereafter  an  additional  advance 
of  one  hundred  and  ninety-one  dollars  and  sixteen  cents  was 
made  to  Bandmann,  and  a  note  taken  for  that  amount.    It  is 
now  sought  to  foreclose  the  aforesaid  mortgage  *^  to  secure 
the  payment  of  the  two  notes  last  mentioned.    After  these  two 
notes  were  given,  and  prior  to  the  commencement  of  the  ac- 
tion, Julius  Bandmann  conveyed  the  mortgaged  property  to 
Charles  Bandmann,  who  is  made  a  party  defendant. 

Section  2911  of  the  Civil  Code  reads:  "A  lien  is  extinguished 
by  the  lapse  of  the  time  within  which,  under  the  provisions  of 
the  Code  of  Civil  Procedure,  an  action  can  be  brought  upon  the 
principal  obligation.'*  As  shown  by  the  finding  of  facts  made 
by  the  trial  court,  it  appears  that  the  sixty-eight  thousand  dol- 
lars of  indebtedness  existing  at  the  time  the  mortgage  was  given, 
July  21,  1888,  was  evidenced  by  two  certain  promissory  notes. 
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It  is  now  claimed  that  these  notes  were  the  '^principal  obliga- 
tion^'^  and  that  no  action  could  be  brought  upon  them  after 
Joijr,  1892^  and  hence  the  lien  of  the  mortgage  became  extin- 
guished at  that  time  by  virtue  of  the  provisions  of  the  section 
of  the  code  we  have  quoted.    The  mortgage  was  given  to  secure 
a  ^'present  indebtedness/'  and  this  present  indebtedness^  and 
not  the  notes,  was  the  "principal  obligation^'  called  for  by  the 
foregoing  section  of  the  code;  and  as  long  as  that  indebtedness 
was  kept  alive^  as  long  as  an  action  could  be  brought  to  recover 
the  debt,  the  mortgage  lien  was  not  extinguished.    At  the  time 
this  action  of  foreclosure  was  brought  the  indebtedness  was  still 
owing  and  recoverable  in  law.    It  was  evidenced  by  a  promissory 
Bote^  to  be  sure,  but  that  fact  was  immaterial.    It  was  said  in 
Flower  r.  Elwood,  66  HI.  446:  "As  a  general  rule^  the  mere 
change  in  the  form  of  the  debt  does  not  satisfy  a  mortgage  given 
to  aecore  it,  unless  it  is  intended  to  so  operate.    The  lien  of  the 
debt  attaches  to  the  mortgaged  property^  and  the  lien  can^  as 
between  the  parties,  only  be  destroyed  by  the  payment  or  dis- 
charge of  the  deb^  or  by  a  release  of  the  mortgage.     Mere 
change  of  tke  form  of  the  evidence  of  the  debt  in  nowise  affects 
the  lien.**    The  same  rule  stands  equally  good  as  to  the  advances 
made.    These  advances  were  the  "principal  obligation/^  and  as 
long  as  they  were  kept  alive  the  mortgage  lien  secured  their 
paynaent.    Whatever  might  be  the  law  of  the  case,  if  this  mort- 
gage had  been  given  to  secure  the  payment  of  a  certain  promis- 
sory note,  describing  it,  we  are  not  now  concerned.    We  have 
no  snch  caae.    Here  the  mortgage  was  given  to  secure  a  cer- 
tain described  indebtedness.    Whether  in  fact  it  was  then  evi- 
denced  "■*  by  a  note  or  other  writing  is  not  important.    Again, 
while  this  indebtedness  was  subsequently  evidenced  by  a  note^ 
still  it  was  the  same  indebtedness  for  which  the  security  had 
been  given,  and  the  statute  of  limitations  had  not  run  against 
it.    Hence,  the  mortgage  lien  was  alive.    If  this  mortgage  had 
been  given  to  secure  a  certain  promissory  note,  describing  it, 
''and  all  renewals  thereof,^  there  could  be  no  question  but  that 
the  renewal  notes  would  be  secured  by  the  mortgage.    Yet,  if 
the  original  note  stands  alone  as  "the  principal  obligation"  re- 
ferred to  in  section  2911,  the  lien  would  not  survive  the  re- 
newal; but  upon  such  a  state  of  facts  the  note  given  and  the  re- 
newal notes  to  be  given  constitute  the  principal  obligation,  and 
hence  the  mortgage  lien,  under  such  circumstances,  would  not 
be  eTtinguished  until  the  statute  had  run  against  any  and  all 
renewal  notes  given  as  provided  in  the  mortgage. 
Appellant  invokes  section  2922  of  the  Civil  Code  to  support 


182 .  London  and  S.  F.  Bank  v.  Bandmann.    [Californky 

hiB  contention.  That  section  provides:  ''A  mortgage  can  be 
created,  renewed,  or  extended  only  by  writing  executed  with  the 
formalities  required  in  the  case  of  a  grant  of  real  property."  It 
is  now  insisted  that  the  subsequent  giving  of  a  promissory  note 
to  cover  the  indebtedness  mentioned  in  this  mortgage  was  vio- 
lative of  this  section  of  the  code,  as  being  a  renewal  or  ex- 
tension of  the  mortgage  without  a  writing  indicating  such  in- 
tention. The  section  is  a  duplicate  of  section  1623  of  the  Field 
Civil  Code  of  the  State  of  New  York,  and,  as  appears  by  the 
note  and  cases  thereunder  cited,  the  term  ^^extended/'  as  here 
used,  refers  to  a  broadening  of  the  security  to  cover  additional 
advances.  In  the  present  case  there  is  no  attempt  to  ^'create'' 
or  ''renew''  a  mortgage.  This  mortgage  was  created  on  the 
date  of  its  execution,  and  has  never  needed  to  be  renewed;  for, 
as  already  declared,  the  principal  obligation  was  not  barred  by 
the  statute  of  limitations  when  the  action  of  foreclosure  was 
begun.  In  Wells  v.  Harter,  56  Cal.  342,  it  was  held  that  the 
renewal  of  a  note  after  action  upon  it  had  been  barred  by  the 
statute  could  not  create  a  mortgage.  In  that  case,  while  once 
there  had  been  a  mortgage,  it  had  expired  by  the  running  of 
the  statute  against  the  note.  Consequently,  both  sections  of 
the  code  heretofore  quoted  point  to  the  soundness  of  the  con- 
clusion there  reached  by  the  court.  In  that  case  the  mortgage 
^■**  was  dead  by  mere  lapse  of  time.  In  renewing  the  note  it 
was  not  even  attempted  to  reanimate  the  dead  mortgage,  even 
conceding  such  a  thing  would  have  been  possible.  In  German 
fiav.  etc.  Soc.  v.  Hutchinson,  68  Cal.  52,  a  mortgage  was  given 
to  secure  a  certain  promissory  note,  describing  it.  Subsequently 
the  time  of  payment  of  the  note  was  extended  in  writing,  where* 
in  a  continuation  of  the  mortgage  was  specially  agreed  upon 
as  security  for  the  note  as  changed.  Upon  such  a  state  of  facts, 
this  court  held  a  compliance  had  been  had  with  section  2922 
of  the  Civil  Code.  The  soimdness  of  this  doctrine  we  heartily 
concede. 

The  mortgage  in  this  case  assumed  the  form  of  a  deed  and 
defeasance.  Bandmann,  by  his  answer,  alleged  that  plaintiff  re- 
quired him  to  enter  into  an  agreement  to  pay  the  taxes  upon 
the  land  mortgaged  without  any  diminution  of  the  amount  by 
reason  of  the  mortgage.  Upon  this  matter  it  may  be  conceded 
tlie  court  found  the  fact  substantially  as  alleged.  Yet  such  al- 
legation and  finding  are  not  broad  enough  to  establish  an  agree- 
ment violative  of  the  provisions  of  the  constitution  relating  to 
contracts  wherein  mortgagors  agree  to  pay  the  taxes  assessed 
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upon  the  mortgage.    There  are  two  reasons,  and  possibly  others, 
why  upon  this  record  this  provision  of  the  constitution  cannot 
be  invoked  here:  First,  by  the  jBnding  it  does  not  appear  that 
this  agreement  of  the  mortgagor  to  pay  the  taxes  upon  the  land 
was  a  part  of  the  contract  of  mortgage.    If  it  was  a  separate 
agreement,  if  it  was  no  part  of  the  contract  of  mortgage,  then 
it  has  no  force  here,  for  it  is  only  the  interest  specified  in  the 
contract  that  is  made  uncollectible  for  a  violation  of  this  pro- 
vision of  the  constitution.   .There  is  no  interest  "specified"  in 
this  contract  to  pay  the  tax,  unless  the  agreement  be  construed 
as  part  of  the  mortgage  contract,  and  unless  so  construed  the 
provision  can  have  no  application:  Daw  v.  Niles^  104  Cal.  111. 
Again,  in  this  case  the  interest  has  been  paid  by  the  mortgagor 
in  accordance  with  his  agreement,  and  now  it  is  too  late  for  him 
to  complain:  Hairalson  v.  Barrett,  99  Cal.  607.    The  fact  that 
this  interest  was  paid  largely  from  the   proceeds   of   sales  of 
pledged  personal  property  does  not  change  the  complexion  of 
the  transaction,  especially  as  the  application  of  these  proceeds 
to  the  payment  of  the  interest  must  of  necessity  have  been 
**•  ratified  by  the  mortgagor  when  the  balance  arising  from  the 
settlement  of  all  previous  payments  of  every  kind  and  character 
was  merged  in  the  note  upon  which  this  action  is  brought.  ' 

There  was  included  in  the  large  note  forming  the  basis  of 
this  action  the  amount  of  a  one  thousand  dollar  note  held  by 
plaintiff  and  executed  by  the  firm  of  Bandmann,  Nielson  &  Ce. 
It  nowhere  appears  by  the  findings  of  the  court  that  the  amount 
evidenced  by  this  note  was  either  a  present  indebtedness  of  Band- 
mann at  the  time  the  mortgage  was  given,  or  that  it  was  an 
advance.  It  therefore  appears  that  the  mortgage  furnished  no 
security  for  its  payment,  and  to  that  extent  the  judgment  is  too 

lai^e. 

For  the  foregoing  reasons,  the  judgment  and  order  are  re- 
versed and  the  cause  remanded,  with  directions  that  the  trial 
court  enter  judgment  in  accordance  with  the  views  here  ex- 
pressed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 


MOKTGAGBS— DESCRIPTION  OF  DEBT.— A  mortfraffe.  to  be 
valid,  must  in  some  way  describe  and  identify  the  Indebtedness  it 
Ss  tntended  to  secure.  Literal  accuracy  is  not  required,  but  tbe 
description  of  the  debt  must  be  correct  so  far  as  it  jroes,  and  full 
enough  to  direct  attention  to  the  sources  of  information  In  refrard 
to  it,  and  be  such  as  not  to  mislead  or  deceive  as  to  the  nature 
or  amount  of  it:  Bowen  v.  RatclifEe,  140  Ind.  893;  49  Am.  8t.  Rep. 
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203,  and  extended  note;  extended  note  to  North  ▼.  Belden,  35  Am. 
Dec.  87. 

MORTGAGES— OHANGB  IN  FORM  OF  DEBT  SECURED.— A 
mortgage  secures  a  debt  or  obligation,  and  not  the  evidence  of  It,, 
and  no  change  in  the  form  of  the  evidence,  or  in  the  mode  or  time 
of  payment,  can  operate  to  discharge  the  mortgage.  So  long  as 
the  debt  secured  remains  unpaid,  neither  the  renewal  or  substitu- 
tion of  the  evidence  of  the  debt  v^iU  impair  the  lien  of  the  mort- 
gage: See  monographic  note  to  Dumell  v.  Terstegge,  85  Am.  Dec» 
467-471.  But  renewal  notes  given  for  notes  not  described  in  a  mort- 
gage are  not  secured  by  such  mortgage:  Bowen  v.  RatcllfF,  140  Ind. 
803;  49  Anu  St.  Bep.  203. 


FaLK   V.  WiTTRAM. 

(120  CaUFOsmia,  479.] 

WITNESSES.— THE  WIFE  OF  AN  INSANE  HUSBANO 
cannot  testify  for  him,  if  the  statute  declares  tli?t  a  wife  cannot 
testify  for  or  against  her  husband  without  his  consent.  Being  in- 
sane, he  cannot  grant  such  consent. 

EVIDENCE  TO  SHOW  THAT  A  DEl&D  WAS  INTENDED 
AS  A  MORTGAGE.— Where  a  deed  purports  to  be  absolute,  a  trial 
court  la  Justilied  in  requiring  clear  proof  that  it  was  intended  as  a 
mortgage. 

Joseph  M.  Kinlegr  and  Mnrpliy  ft  Gottschalk,  for  the  appel- 
lant 

Goodcell  ft  Leonard,  for  the  respondent. 

*»«  HARBISON,  J.  The  appellant,  by  his  guardian,  seeks  in 
this  action  a  judgment  declaring  that  an  instrument  purport- 
ing to  conveQr  certain  land  to  the  grantor  of  the  respondent  was 
made  by  the  appellant  at  a  time  when  he  was  insane  and  in- 
capable of  contracting;  that  the  instrument,  although  absolute 
in  form,  was  in  reality  only  a  mortgage,  and  that  the  respondent 
took  his  conveyance  from  the  grantee  therein  with  knowledge 
of  the  appellant's  insanity  at  the  time  of  its  execution,  and  that 
it  was  given  only  as  a  mortgage.  The  instrument  in  question 
was  executed  April  14,  1875,  and  on  January  31,  1893,  the 
guardian  of  the  appellant  was  appointed  by  the  sXiperior  court 
of  San  Francisco,  and  the  complaint  herein  in  behalf  of  the 
appellant  was  filed  March  20,  1894.  Issues  having  been  joined 
upon  the  allegations  of  the  complaint,  the  cause  was  tried  by  the 
court,  by  whom  findings  of  fact  were  made  and  filed  negativing 
the  material  allegations  of  the  complaint,  and  jiidgment  there- 
on  was  rendered  ****  in  favor  of  the  respondent.    From  this 
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judgment  and  an  order  denying  a  new  trial,  the  present  appeal 
hae  been  taken. 

The  appeal  is  urged  here  upon  the  ground  that  the  findings 
of  the  courts  both  upon  the  insanity  of  the  appellant  at  the  date 
of  the  deed  of  conveyance,  and  the  character  of  the  instrument, 
are  not  sustained  by  the  evidence.  Each  of  these  propositions 
was  determined  by  the  trial  court  upon  a  consideration  of  all  of 
the  evidence  before  it,  including  the  inferences  which  it  was  at 
liberty  to  draw  from  that  evidence,  and  the  weight  to  be  given 
to  the  testimony,  as  well  as  the  credibility  of  the  witnesses.  It 
was  shown  that  the  appellant  was  engaged  in  business  for  upward 
of  eleven  years  after  the  date  of  the  conveyance  before  he  was 
committed  to  an  asylum;  and,  although  it  was  shown  that  he  was 
rash  in  some  of  his  speculations,  and  erratic  in  conduct,  as  well 
as  irascible  in  temper,  it  cannot  be  said  that  there  was  no  evi- 
dence before  the  court  in  support  of  its  finding  that  he  was  not 
insane  at  the  date  of  the  conveyance,  and,  upon  well-established 
principles,  its  finding  is  conclusive  here.  There  was  no  direct 
evidence  in  support  of  the  appellant's  claim  that  the  deed  was 
intended  as  a  mortgage,  but  it  was  sought  to  establish  this  fact 
by  inferences  and  argument  to  be  drawn  from  other  evidence 
in  the  case.  Upon  its  face,  the  deed  purported  to  be  absolute, 
and  the  trial  court  was  justified  in  requiring  clear  proof  that  it 
was  intended  as  a  mortgage. 

As  the  court  found  that  the  deed  from  the  appellant  to  the 
respondent's  grantor  was  an  absolute  conveyance,  and  that  he 
wSs  in  the  exercise  of  his  mental  faculties  at  the  time  of  its  exe- 
cution, its  failure  to  find  whether  the  respondent  had  notice  of 
these  facts  is  immaterial.  If  they  did  not  exist,  he  could  not 
have  had  notice  of  them,  and  a  finding  of  that  character  would 
net  affect  the  judgment. 

The  court  properly  excluded  the  deposition  of  the  plaintiff's 
wife.  ''A  husband  cannot  be  examined  for  or  against  his  wife 
without  her  consent;  nor  a  wife  for  or  against  her  husband  with- 
out his  consent;  nor  can  either  during  the  marriage  or  afterward 
be,  without  the  consent  of  the  other,  examined  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage'^: 
Code  Civ.  Proc,  sec.  1881,  subd.  1.  The  section  makes  no  ex- 
ception to  the  rule,  even  though  the  other  spouse  be  incapable 
***•  of  consent,  and  courts  are  not  at  liberty  to  disregard  its  pro- 
visions: See,  also.  Estate  of  Flint,  100  Cal.  391;  Emmons  v. 
Barton,  109  Cal.  662. 

The  Garcia  deed  could  have  had  no  effect  upon  the  findings 
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of  the  coart^  and,  even  if  its  admission  was  unauthorized^  it  wfiB 
harmless  to  the  appellant. 
The  judgment  and  order  are  afi&rmed. 

Oaroutte^  J.,  and  Van  Fleet,  J.,  concurred. 

M0RTGA6B-DEED  ABSOLUTE  CONSTRUED  AS.— A  deed 
Bhould  not  be  declared  a  mortgage  unless  the  evidence  leaves  In 
the  miud  of  the  trial  judge  a  clear  and  satisfactory  conviction  that 
the  instrument,  which  in  form  is  a  conveyance,  was,  by  all  the 
parties  thereto,  Intended  as  a  mortgage:  Mahoney  t.  Bostwick,  06 
Cal.  53;  81  Am.  St  Rep.  175,  and  note  as  to  the  character  of  evi- 
dence required.  The  evidence  must  be  clear,  certain,  unequivocal, 
and  trustworthy:  Perot  v.  Cooper,  17  Colo.  80;  31  Am.  St  Rep.  258, 
and  note;  clear  and  convincing;  Keithley  v.  Wood,  151  111.  566:  42 
Am.  St  Rep.  265,  and  note;  clear,  precise,  and  indubitable:  Wal- 
lace V.  Smith,  155  Pa.  St  78;  35  Am.  St  Rep.  868.  See  State  Bank 
T.  Mathews,  45  Neb.  669;  50  Am.  St  Rep.  565. 


Russ  Lumber  and  Mill  Company  v.  Musoupiabb 

Land  and  Water  Company. 

[120  CAUVOBNIA,  621.] 

INDEPENDENT  CONDITIONS,  WHEN  BECOME  DB- 
PENDENT.— If  a  contract  contains  stipulations  which  are  not  con- 
current nor  dependent  but  one  of  the  parties  makes  default  in  an 
act  required  to  be  performed  by  him  by  the  conditions  of  his  con- 
tract all  the  preceding  agreements  of  the  contract  remaining  unper- 
formed by  him  must  be  treated  by  him  as  concurrent,  since  he 
cannot  enforce  performance  while  himself  in  default 

CONSIDERATION— failure  OF  OCCURRING  AFTER 
THE  TRANSFER  OF  PROMISSORY  NOTES.— Where  promissory 
notes  are  given  in  consideration  of  an  agreement  that  the  payee 
win  thereafter  perform  certain  conditions,  and  he  is,  when  demanded, 
unable  to  comply,  or  refuses  to  comply,  with  such  conditions,  there 
is  a  failure  of  the  consideration  upon  which  the  notes  were  exe- 
cuted. 

NEGOTIABLE  INSTRUMENTS  — RESCISSION  CANNOT 
AFFECT  THE  INDORSEE.— Though  the  maker  of  a  negotia- 
ble promissory  note  becomes  entitled  to  rescind,  he  cannot  ex- 
ercise his  right  to  the  prejudice  of  an  indorsee  who  has  received 
the  notes  in  the  usual  course  of  business,  in  good  faith,  for  value, 
and  without  notice  of  the  facts  upon  which  the  right  to  rescind  Is 
founded. 

NEGOTIABLE  INSTRUMENTS.— An  Indorsee  of  a  nego- 
tiable promissory  note  for  value,  in  good  faith,  and  before  maturity, 
cannot  be  affected  by  a  subsequent  breach  of  the  contract  made  by 
the  payee  and  constituting  the  consideration  of  the  note. 

•  THE  RESCISSION  OF  A  CONTRACT  IS  NOT  REQUIRED 
where  nothing  of  value  has  been  received  under  It  and  the  party 
making  It  cannot  perform  it 

RESCISSION— OFFER  TO  SURRENDER— WHEN  NOT 
NECESSARY.— If  negotiable  promissory  notes  are  given  in  con- 
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ftideratlon  of  an  agreement  to  furnish  water  for  Irrigation,  and  snch 
agreeziient  Is  pledged  as  collateral  security  for  the  payment  of  such 
notes,  and  after  their  transfer  the  original  payee  is  unable  to  per- 
form Ills  agreement,  there  is  a  failure  of  consideration,  and  it  is  not 
necessary  tor  the  maker  of  the  notes  to  offer  to  release  the  payee 
from  the  a^eement  as  a  condition  precedent  to  the  right  to  rescind 
or  to  defend  against  the  notes  for  failure  of  consideration. 

CONSIDERATION.— A  FAILURB  of  consideration,  either 
total  or  partial,  may  be  pleaded  as  a  defense  to  an  action  upon  a 
promissory  note  either  wholly  or  in  pro  tanto. 

OONTRAOTS— WHEN  MAY  BE  AVOIDED  FOR  FAILURE 
OF  the:  PROMISEE  TO  PERFORM  AN  ACT  IN  THE  FUTURE. 
If  the  promise  to  do  an  act  is  accompanied  with  statements  of  ex- 
islins  facts  showing  an  ability  of  the  promisor  to  perform  his  prom- 
ise, such  statements  are  called  representations,  and  if  falsely  made, 
are  grounds  for  avoiding  the  contract,  though  the  promise  to  be 
performed  lies  wholly  in  the  future* 

CONTRACTS     FOUNDED     ON     FALSE     REPRESENTA- 
TIONS^—A  promise  made  with  an  intention  not  to  perform  it  con- 
stitutes a  fraud  for  which  a  contract  may  be  rescinded  or  ayoide<1. 
ONE  WHO  TAKES  A  COLLATERAL  SECURITY  FOR  A 
PRSS-BXISTINQ  INDEBTEDNESS  must  be  regarded  as  a  holder 
for  Talue. 

Gardner^  Harris  &  Sodman,  and  L.  B.  Garrett^  for  the  ap- 
pellant. 

Freeman  ft  Bat^s^  for  the  respondent. 

««•  HAYNES,  C.  This  appeal  is  from  a  judgment  in  favor 
of  the  plaintiff  upon  demurrer  to  defendant's  answer.  Both 
parties  are  corporations.  The  action  is  prosecnted  to  recover 
certain  semi-annual  installments  of  interest  accrued  upon  five 
promissory  notes  executed  by  the  defendant  to  the  Bear  Valley 
Irrigation  *"**  Company  (also  a  corporation),  and  by  it  indorsed 
to  the  plaintiff  in  September,  1893. 

Said  notes  bear  date  September  29,  1891,  and  are  payable,  re- 
spectively, five,  six,  seven,  eight,  and  nine  years  after  date,  each 
for  the  sum  of  three  thousand  dollars.  The  interest  on  all  the 
notes  had  been  paid  by  defendant  to  September  29,  1893,  and 
this  action  was  commenced  July  24,  1895. 

It  is  stipulated  that  the  answer  to  each  of  the  five  causes  of 
action  is  identical  with  the  others,  and  hence  only  the  answer 
to  the  first  cause  of  action  is  printed  in  the  transcript,  but  as 
that  covers  fifteen  printed  pages  it  cannot  be  given  here  in  full. 
An  outline  of  the  defense  pleaded,  with  perhaps  some  more 
specific  notice  of  particular  allegations  as  we  proceed,  is  all 
that  is  necessary. 

The  answer  alleges  that  the  notes  were  executed  in  considera- 
tion of  a  contract  entered  into  between  it  and  the  Bear  Valley 
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Irrigation  Company^  whereby  the  irrigation  company  sold  and 
agreed  to  deliver  a  specified  quantity  of  water  per  acre  to  the 
defendant  to  irrigate  one  hundred  and  thirty  acres  of  land;  that 
said  contract  on  the  part  of  the  irrigation  company  was  in  writ- 
ingy  and  consisted  of  what  is  designated  as  ''Class  B^  200  ctfs. 
Bear  Valley  Irrigation  Company  Acre  Water  Bight  Certificate/' 
a  copy  of  which  is  set  out  in  the  answer.  Each  certificate  re- 
quired the  defendant  to  pay  one  dollar  and  thirty-nine  cents  on 
the  first  day  of  April  and  the  first  day  of  October  in  each  year, 
but  it  was  agreed  that  this  clause  should  not  be  operative  until 
the  defendant  began  the  actual  use  of  water^  which  use  was  to 
begin  upon  demand  of  the  defendant. 

These  certificates  also  show  upon  their  face  that  they  were 
issued  subject  to  certain  contracts  of  the  irrigation  company  to 
furnish  water  to  other  parties^  as  to  some  of  which  the  quantity 
is  specified  and  as  to  some  it  is  not,  and  also  subject  to  ''Class  A 
Certificates"  issued  by  it,  the  number  of  which  is  not  stated. 

The  sole  consideration  of  the  notes  here  in  suit,  it  is  alleged, 
was  the  said  contract  of  the  irrigation  company  evidenced  by  said 
certiCcateSy  and  the  consideration  for  said  certificate  was  the  ex- 
ecution of  said  promissory  noted;  that  said 'certificate  was  at- 
tached *"**  to  said  promissory  notes  as  collateral  security  for  the 
payment  thereof,  and  remained  so  attached  at  the  time  of  the 
transfer  of  the  notes  to  the  plaintiff,  and  was  transferred  with 
the  notes  and  was  afterward  detached  by  the  plaintiff.  It  is  fur- 
ther alleged  that  defendant  entered  into  said  contract  and  ex- 
ecuted said  notes  upon  the  representation  of  the  irrigation  com- 
pany that  it  had  the  water  so  sold  to  defendant,  and  could  then, 
or  at  any  time  thereafter,  furnish  the  water  agreed  to  be  fur- 
nished upon  demand:  that  it  had  an  abundant  supply  of  water  to 
enable  it  to  carry  out  said  contract  and  the  said  preferred  con- 
tracts; that  it  was  solvent  and  in  a  prosperous  condition  financi- 
ally, and  operating  its  plant  at  a  profit,  and  able  to  meet  all  its 
obligations;  that  defendant  relied  upon  said  representations,  and 
upon  the  faith  of  them  alone  entered  into  said  agreement  and 
executed  said  promissory  notes.  It  is  then  sufficiently  alleged 
that  these  representations  were  each  and  all  untrue,  and  at  the 
time  they  were  made,  and  ever  since,  were  known  by  said  irriga- 
tion company  to  be  untrue;  that  at  the  time  of  making  them  it 
did  not  intend  to  furnish  said  water,  and  made  them  "with  the 
purpose  and  object  of  defrauding  this  defendant  out  of  the  sum 
agreed  to  be  paid  in  said  promissory  notes.*' 

It  is  also  alleged  that  at  and  before  the  transfer  of  said  notes 
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to  the  plaintiff  the  plaintiff  had  notice  and  knowledge  that  the 
consideration  of  the  notes  was  the  said  contract  of  the  irrigation 
ocHnpany  to  furnish  water  and  of  the  insolyency  of  said  company, 
and  of  its  inability  to  famiBh  water  thereunder,  and  of  the  faU- 
ure  of  consideration  of  said  notes,  and  of  the  fact  that  the  irriga- 
tion company  had  not,  could  not,  and  would  not  cany  out  its 
said  contract  with  defendant,  or  any  part  thereof,  ^^and  that  it 
did  not  intend  to  deliver  any  of  said  water  to  this  defendant." 

It  is  also  alleged  that  defendant  did  not  discover  the  true  con* 
dition  of  the  irrigation  company  nor  its  inability  to  furnish 
water  and  comply  with  its  contract,  and  that  its  said  representa- 
tions were  false  and  made  with  intent  to  defraud  defendant, 
^'until  after  said  promissoiy  notes  had  been  assigned  to  plaintiff; 
and  defendant  made  such  discovery  on  or  about  the  month  of 
November,  1893,  and  not  before  said  month." 

<uw  xt  is  also  alleged  that  at  and  before  the  time  of  said  trans- 
fer of  said  notes  said  certificates  had  become,  and  ever  since 
have  been,  worthless  and  of  no  value,  and  that  ^'defendant  re- 
ceived and  retains  nothing  of  value  given  to  defendant  in  con- 
sideration of  the  execution  of  said  promissoiy  notes." 

It  is  further  alleged  that  said  notes  were  assigned  to  plaintiff 
as  collateral  security  for  a  pre-existing  debt,  and  not  upon  any 
new  or  other  consideration,  and  that  at  the  time  of  the  transfer 
plaintiff  already  held  other  securilgr  for  said  debt  in  amount  and 
value  far  exceeding  said  debt;  that  on  the day  of  Novem- 
ber, 1893,  a  receiver  was  duly  appointed  of  all  the  property  of 
said  irrigation  company,  and  its  said  property  has  ever  since  been 
in  the  hands  of  receivers,  and  that  said  company  is  insolvent. 

Defendant  further  alleges  ^'that  it  has  heretofore  demanded^ 
of  the  irrigation  company  the  delivery  of  water  under  said  con- 
tract, and  has  also  about  the  middle  of  April,  1894,  and  again 
about  the  middle  of  April,  1895,  made  a  like  demand  upon  the 
receivers  of  said  company,  and  has  offered  to  pay  the  interest 
due  on  said  notes,  and  the  semi-annual  payments  required  by 
said  contract  to  be  paid  when  the  water  should  be  delivered,  and 
has  made  the  like  offer  to  the  plaintiff. 

The  demurrer  is  general  and  special,  the  latter  that  the  answer 
IS  ambiguous,  and  that  it  is  uncertain  in  particulars  therein 

stated* 

The  principal  questions  discussed  by  counsel  for  the  respective 
parties  may  be  grouped  and  considered  under  two  propositions 
which  may  be  interrogatively  stated  thus:  1.  Would  the  matters 
pleaded  in  the  answer  constitute  a  defense  if  this  action  had  been 
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brought  by  the  Bear  Valley  Irrigation  Company,  the  payee  of  the 
notes  in  sutt;  2.  If  so,  were  the  notes  in  suit  transferred  to  the 
plaintiff  under  such  circumstances,  and  for  such  circumstances, 
as  makes  that  defense  available  to  the  defendant  in  this  action 
which  is  prosecuted  by  the  transferee? 

1.  The  first  of  these  interrogations  should  be  answered  in  the 
affirmative.  The  failure  of  the  irrigation  company  to  furnish 
water  upon  demand  put  it  in  default,  and  that  default  occurred 
before  suit  brought. 

^'"^  It  is  true,  as  stated  by  respondent,  that  the  agreement  of 
the  irrigation  company  to  furnish  water  upon  demand,  and  the 
agreement  of  the  defendant  to  pay  the  notes  and  the  interest 
thereon  at  specified  dates,  were  not  concurrent  or  dependent,  and 
hence  an  action  might  lie  for  accrued  interest  before  the  water 
company  was  required  to  do  any  act. 

But  if  before  suit  brought  to  recover  such  installment  of  in- 
terest the  plaintiff  made  default  in  the  performance  of  an  act 
required  to  be  performed  by  the  conditions  of  its  contract,  as 
here,  the  delivery  of  water  upon  demand,  the  plaintiff  must  treat 
all  the  preceding  agreements  of  the  defendant,  which  remain 
unperformed,  as  concurrent,  since  he  cannot  enforce  the  per- 
formance of  defendant's  part  of  a  contract  while  he  is  in  default 
in  the  performance  of  his  part  of  it:  McCroskey  v.  Ladd,  96  Cal. 
455.  The  answer  alleges  that  at  dates  prior  to  the  commence- 
ment of  this  action  the  defendant  demanded  the  delivery  of 
water  under  said  contract  of  the  receiver  of  the  property  of  the 
irrigation  company,  and  that  the  receiver  did  not  deliver  the 
water,  but  admitted  his  inability  to  deliver  the  quantity  required 
or  any  part  of  it.  It  is  alleged,  also,  that  defendant  '%as  here- 
tofore demanded''  of  the  irrigation  company  the  delivery  of 
water  under  said  contract,  and  received  the  like  reply,  but  the 
date  of  that  demand  is  not  given.  These  demands,  it  is  alleged, 
were  accompanied  with  an  offer  to  pay  all  accrued  interest,  and 
to  make  the  semi-annual  payments  required  by  the  certificate. 

The  receiver,  it  is  true,  was  not  bound  to  perform  any  of  the 
contracts  of  the  irrigation  company  unless  it  appeared  to  be  to 
the  interest  of  the  creditors,  or  unless  required  to  do  so  by  the 
order  of  the  court;  but  nevertheless  the  demand  was  proper, 
since  he  might  perform  it  if  there  was  sufficient  water  for  the 
purpose,  and  was  the  only  person  who  could  perform  it,  since 
the  possession  and  control  of  the  property  had  passed  out  of 
the  hands  of  the  irrisration  company.  The  business  of  the  ir- 
rigation company  is  alleged  to  be  that  of  selling  and  supplying 
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water  to  parties  owning  land  requiring  irrigation,  and  it  there- 
fore appears  that  it  was  to  the  interest  of  creditors  that  the  re- 
ceiver should  deliver  the  water  if  he  had  it. 

■"^  This  inability,  or  refusal,  to  furnish  water  when  required 
by  the  terms  of  the  contract  is  a  failure  of  the  consideration 
upon  which  the  notes  were  executed. 

But  it  is  contended  by  respondent  that  to  avail  itself  of  this 
defense  the  defendant  should  have  rescinded  the  contract;  that 
defendant  alleges  a  discovery  of  the  fraudulent  representations 
which  induced  the  contract  as  early  as  November,  1893,  but 
continued  to  make  demands  for  water  for  two  or  three  years 
thereafter  with  no  attempt  at  rescission;  that  in  order  to  rescind, 
ihe  defendant  must  restore  everything  of  value  it  has  received; 
that  though  it  has  received  no  water  (which  was  the  real  sub- 
ject of  the  contract)  it  has  not  abandoned  or  surrendered  the 
contract  or  given  notice  that  it  makes  no  claim  under  it. 

If  the  plaintiff,  the  Buss  Lumber  and  Mill  Company,  received 
the  notes  in  the  usual  course  of  business,  in  good  faith,  with- 
out notice  and  for  value,  a  notice  of  rescission  to  the  irrigation 
company,  the  payee  of  the  notes,  given  after  the  transfer,  could 
not  affect  the  indorsee;  nor  could  the  indorsee  in  such  case  be 
affected  by  a  subsequent  breach  of  the  contract  by  the  indorser; 
but  if  the  indorsee  did  not  so  acquire  the  notes  it  must  then 
stand  in  the  shoes  of  the  payee  and  be  subject  to  any  defenses 
available  against  the  payee. 

But  it  does  not  follow,  as  contended  by  respondent,  that  be- 
cause a  technical  rescission  has  not  been  made,  and  cannot  be 
made  in  this  action,  to  which  the  irrigation  company  is  not  a 
party,  that  the  defendant  cannot  avail  itself  of  the  defense  of 
failure  or  want  of  consideration. 

Practically,  there  is  no  difference  in  the  effect  upon  the  con- 
tract between  the  successful  defense  of  a  plea  of  want  or  total 
failure  of  consideration,  and  the  successful  termination  of  an 
action  to  rescind  it.  In  either  case,  the  contract  is  rendered  in- 
capable of  enforcement,  the  judgment  being  a  bar  to  any  future 
action,  so  far  at  least  as  parties  to  the  action,  or  those  concluded 
by  it,  are  concerned.  Where  the  failure  of  consideration  is 
total,  as  where  nothing  of  value  has  been  received  by  the  de- 
fendant under  it  and  the  plaintiff  cannot  perform  it,  no  notice 
of  rescission  is  required,  but  the  defendant  may  plead  want  or 
failure  of  consideration. 

■*■*  Respondent  cites  Clyne  v.  Benicia  Water  Co.,  100  Cal. 
810;  but  the  facts  of  that  case  clearly  distinguish  it  from  this. 
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In  this  case,  the  water  agreed  to  be  delivered  was  the  subject 
of  the  contract.    The  defendant  had  bought  it  and  paid  for  it 
by  the  execution  of  its  promissory  notes.    The  contract^  called  a 
water  right  certificate,  was  the  evidence  of  the  sale  of  the  water, 
the  water  so  purchased  to  be  delivered  in  future  years,  the  be- 
ginning of  such  delivery  to  be  upon  defendant's  demand.    Such, 
demand  was  made  and  not  complied  with.    The  defendant  there- 
fore received  nothing  under  llie  contract.    But  it  is  said  that 
the  certificate  has  not  been  surrendered  or  canceled  or  the  irriga- 
tion company  released  therefrom,  or  any  offer  made  to  release 
it.    This  certificate  gives  the  defendant  no  interest  in  the  prop- 
erty of  the  irrigation  company.    It  is  not  stock  in  a  corporation. 
Whilst  the  water  called  for  by  it  is  for  the  use  and  benefit  of 
certain  lands  of  the  defendant,  it  expressly  provides  that  it  is 
not  appurtenant  to  any  land.    It  further  provides  that  it  can 
be  transferred  only  by  its  surrender,  properly  indorsed,  and  the 
issuance  of  a  new  certificate.    Not  only  so,  but  the  answer  al- 
leges that  it  was  held  by  the  irrigation  company  as  collateral 
security  for  the  payment  of  the  notes,  that  it  was  pinned  thereto 
and  passed  to  the  plaintiff  with  the  notes.    The  object  in  re- 
quiring a  party  rescinding  a  contract  to  restore  to  the  other 
party  everything  of  value  he  has  received  under  it  is  that  the 
party  to  whom  the  restoration  should  be  made  shall  not  be  put 
to  an  action  to  recover  it.    In  this  case  the  plea  of  a  total  failure 
of  the  consideration  of  the  notes,  if  it  succeeds,  leaves  the  cer- 
tificate in  the  hands  of  the  irrigation  company  or  of  the  plain* 
tiff,  discharged  of  all  duty  or  liability  to  furnish  water  under 
it,  and  nothing  more  could  be  accomplished  by  its  surrender 
if  it  were  now  in  defendant's  possession,  or  by  a  judgment  of 
rescission  if  the  defendant  had  brought  an  action  for  that  pur> 
pose. 

It  is,  of  course,  conceded  that  if  the  plaintiff  acquired  the 
notes  for  a  valuable  consideration  and  without  notice  or  knowl- 
edge of  any  fact  that  would  impeach  them  in  the  hands  of  the 
payee,  the  plaintiff  would  be  entitled  to  recover,  and  that  the 
defendant  in  such  case  might  have  a  remedy  against  the  irriga- 
tion *^  company  upon  its  guaranty  or  for  breach  of  the  con- 
tract, and  therefore  the  authorities  cited  by  respondent  upon 
these  points  need  not  be  noticed. 

It  is  contended  by  respondent  that  it  does  not  appear  that  the 
irrigation  company  has  at  any  time  been  without  assets  so  that 
its  promise  was  without  value,  or  that  its  obligations  may  not  be 
tdtimately  fulfilled  and  that  it  may  have  assets  out  of  which  its 
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debts  may  be  paid  or  payment  enforced^  and  therefore  concludes 
that  the  failure  to  fulfill  the  contract  was  only  partial^  and  that 
a  partial  failure  without  rescission  would  not  be  a  defense. 

It  may  be  true  that  the  irrigation  company,  thougJi  msolvent^ 
has  assets  out  of  which  damages  for  a  failure  to  perform  its  con- 
tract might  be  collected  in  whole  or  in  part,  but  its  contract  was 
to  deliver  water,  not  to  pay  money;  and  if  it  delivered  no  water, 
and  had  none  to  deliver,  and  were  sued  for  damages,  it  would  in 
all  probability  be  sued  for  a  total  failure  to  perform  its  con- 
tract 

But  a  failure  of  consideration,  either  total  or  partial,  may  be 
pleaded  as  a  defense  to  an  action  upon  a  promissory  note,  either 
wholly  or  pro  tanto:  See  Drew  v.  Towle,  27  N.  H.  424;  59  Am. 
Dec.  380,  and  numerous  authorities  there  cited:  2  Am.  ft  Eng. 
Ency.  of  Law,  369,  and  notes;  Tillotson  v.  Grapes,  4  N.  H.  444. 

It  is  further  contended  by  respondent  that  ^^the  representa- 
tions were  respecting  future  acts  only,''  and  that  such  represen- 
tations ''do  not,  in  contemplation  of  law,  amount  to  a  fraud,'' 
and  could  be  neither  false  nor  true  when  made. 

But  counsel  in  this  contention  confuse  and  fail  to  distinguish 
between  ''promises"  and  "representations."  A  mere  promise  to 
perform  an  act  in  the  future  is  not,  in  a  legal  sense,  a  representa* 
tion,  nor  does  a  failure  to  perform  such  promise  convert  it  into  a 
&Ise  representation;  but  if  the  promise  is  accompanied  with  state- 
ments of  existing  facts  which  show  the  ability  of  the.  promisor 
to  perform  his  promise,  and  without  which  the  promise  would 
not  be  accepted  or  acted  upon,  such  statements  are  denominated 
representations,  and  if  falsely  made  are  grounds  of  avoiding  the 
^^^  contract,  though  the  thing  promised  to  be  done  lies  wholly 
in  the  future. 

Here  the  defendant  alleges  that  the  irrigation  company  rep- 
resented that  it  had  the  water  which  it  agreed  to  furnish,  and 
that  it  was  prosperous  financially.  A  sufficient  water  supply  to 
enable  it  to  fulfill  its  contracts  was  a  representation  of  a  material 
existing  fact,  and  its  prosperous  financial  condition  not  less  so, 
since  its  ability  to  retain  possession  and  control  of  its  water 
plant  gave  assurance  of  its  permanent  ability  to  fulfill  its  con- 
tracts; the  materiality  and  importance  of  which  is  shown  by  the 
further  allegation  that  it  had  become  insolvent,  and  its  property 
had  passed  out  of  its  conlrol  and  into  the  hands  of  a  receiver. 
But  while  a  mere  promise  is  not  a  "representation,"  a  promise 
made  with  the  intention  of  not  performing  it  constitutes  a  fraud 
for  which  a  contract  may  be  rescinded  or  avoided. 

AM.  8K.  BXP..  VOU  LXV.-18 


194     Russ  L.  &  M.  Go.  v.  Muscui  iabe  L.  &  W.  Co.   [California, 

Bespondent  also  contends  that  ^'defendant's  want  of  diligence 
and  willful  blindness  cannot  entitle  it  to  relief;  that  there  is  no 
suggestion  in  the  answer  that  the  defendant  did  not  at  all  times 
have  within  easy  access  the  means  of  knowledge  respecting  the 
property  of  the  irrigation  company  and  its  capacity  to  furnish 
water  to  the  defendant." 

It  may  be  conceded  that  defendant  had   the  opportunity  of 
knowing^  and  was  bound  to  know,  that  the  irrigation  company 
was  engaged  in  the  business  of  selling  and  furnishing  water  for 
irrigation  and  for  that  purpose  had  a  plant  and  a  water  supply; 
but  it  is  obvious  that  as  to  the  extent  of  its  water  supply,  and 
of  its  previous  contracts  which  should  be  first  fulfilled,  the  de- 
fendant would  be  obliged  in  any  event  to  rely  upon  information 
derived  from  the  irrigation  company,  and  such  information  is 
contained  in  the  alleged  representation  that  it  had  the  water 
sold  to  defendant  after  fulfilling  the  preferred  contracts,  and  that 
it  could  and  would  supply  the  defendant  as  specified  in  its  con* 
tract.    It  is  true  that  the  contract  was  made  subject  to  certain 
prior  contracts  specified    therein,  among  which  was  ^'Class  A 
Certificate,"  and  a  contract  with  the  north  and  south  fork  ditch 
companies,  as  to  which  the  quantity  of  water  was  not  speci^ied^ 
and  that  therefore  a  contingency  was  provided  for  which  might 
interfere  •^^  with  the  constant  and  unconditional  fulfillment  of 
its  contract  with  the  defendant;  but  construed  in  the  light  of  its 
representation  to  the  defendant,  above  stated,  the  qualification 
means  that  under  imusual  conditions  there  might  temporarily, 
and  at  occasional  times,  be  an  insufficient  supply  of  water  to  meet 
all  its  engagements,  and  certainly  did  not  mean  that  defendant 
was  to  be  supplied  only  when  there  was  an  exceptional  abundance 
of  water. 

I  conclude,  therefore,  that  the  answer  presents  facts,  auffi- 
ciently  alleged,  to  constitute  a  defense  if  the  irrigation  company 
were  the  plaintiflE. 

2.  The  second  interrogatory  I  think  should  also  be  answered 
in  the  afiirmative.  It  is  alleged  that  the  irrigation  company 
falsely  represented  that  it  had  the  water  to  fulfill  its  contract 
with  the  defendant,  and  that  it  could  and  would  furnish  the 
water  so  sold;  that  at  the  time  of  making  said  representations 
said  irrigation  company  did  not  intend  to  furnish  said  water,  but 
made  the  same  with  the  purpose  and  object  of  defrauding  defend- 
ant out  of  the  sum  agreed  to  be  paid  in  said  promiseoiy  notes.  It 
is  then  alleged  as  follows:  "That  at  the  time  said  note  was  trans- 
ferred to  plaintiff  herein^  plaintiff  had  notice  and  well  knew  that 
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all  such  agreementB  and  representationB  aforesaid  had  been  made 
and  entered  into  between  said  Bear  Valley  Irrigation  Company 
and  this  defendant;  that  no  consideration  had  been  given  by  said 
Bear  Valley  Irrigation  Company  to  the  defendant  herein  for 
the  execution  of  said  socalled  promissoiy  note^  and  that  said 
Bear  Valley  Irrigation  Company  had  not  and  could  not  deliver 
any  of  said  water  to  the  defendant,  and  did  not  deliver  any  of 
said  water  to  the  defendant,  that  it  did  not  intend  to  deUver 
«ny  of  said  water  to  the  defendant.** 

It  is  also  further  alleged  that  plaintiff  had  knowledge  and  no- 
tice prior  to  the  transfer  of  the  notes  to  it  that  the  sole  con- 
sideration thereof  was  the  agreement  of  the  irrigation  company 
to  deliver  said  water  to  the  defendant,  that  plaintiff  had  notice 
and  knowledge  of  the  insolvency  of  the  irrigation  company,  and 
its  inability  to  meet  its  obligations,  and  that  it  could  not  carry 
ont  its  said  contract,  and  of  the  want  of  consideration  of  said 
**"  notes,  and  also  alleges  that  plaintiff  had  knowledge  and  no* 
tice  of  the  failure  of  the  consideration  of  said  notes. 

Without  going  more  fully  into  the  allegations  of  the  answer 
upon  the  point  of  notice,  we  think  that  these  allegations  present 
a  sufficient  defense  to  require  that  the  demurrer  be  overruled. 

Some  other  questions,  however,  require  notice.  Appellant  ar- 
^ea  that  the  plaintiff  having  taken  the  notes  as  collateral  secur- 
itjr  for  a  pre-existing  indebtedness,  and  no  consideration  having 
passed  from  the  irrigation  company  to  the  plaintiff,  and  none 
^ven  by  the  plaintiff  to  the  irrigation  company,  and  no  change 
having  been  made  in  the  existing  relation  between  the  parties, 
the  plaintiff  is  not  a  holder  for  value  and  is  subject  to  any  de- 
fense that  would  have  been  available  against  the  payee. 

Many  authorities  may  be  cited  in  support  of  this  contention. 
There  are  few  questions  upon  which  there  is  a  greater  conflict  in 
the  decisions  of  the  courts  of  different  states. 

In  Payne  v.  Bensley,  8  Cal.  260,  68  Am.  Dec.  318,  the  court, 
without  giving  any  decided  opinion  upon  the  point  above  stated, 
held  that  receiving  such  security  for  an  antecedent  debt  was  a 
surrender  of  the  right  of  attachment;  that  such  right  was  a  valu- 
able one  and  a  sufficient  consideration.  But  in  this  case  there 
is  the  further  allegation  that  at  the  time  of  the  transfer  the  plain- 
tiff' held  other  security  in  an  amount  and  value  exceeding  the 
debt  of  the  indorser,  which,  under  the  holding  in  Payne  v.  Bens- 
ley,  8  Cal.  260,  68  Am.  Dec.  318,  had  already  taken  away  the 
right  of  attachment,  and  hence  the  waiver  of  that  right  could 
not  be  a  consideration  for  the  transfer  of  these  notes.    But  in 
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Sackett  v.  Johnson,  54  Cal.  109,  it  was  said  that  this  qnestion 
cannDt  be  considered  as  an  open  one  in  this  state:  Citing  all  the 
previous  cases.  In  Sackett  v.  Johnson,  54  Cal.  109,  it  was  urged 
by  counsel  that  at  the  time  of  the  transfer  of  the  note,  taken  as 
collateral,  the  right  of  attachment  did  not  exist,  as  the  plaintiff 
had  taken  a  deed  of  real  estate  as  security.  The  question  here 
before  us,  was,  therefore,  before  the  court,  and  must  have  been 
decided  in  that  case. 

It  is  alleged  in  the  answer  that  at  the  time  the  notes  were 
transferred  to  the  plaintiff  the  certificate  or  contract  of  the  irri- 
gation company  was  attached  thereto;  that  plaintiff  had  notice 
that  the  ^^  said  contract  was  the  consideration  of  the  notes, 
and  also  that  at  and  before  the  transfer  of  the  notes  the  irriga- 
tion company  was  insolvent,  and  that  plaintiff  knew  of  its  in- 
solvency, and  knew  that  by  reason  of  such  insolvency  it  was  en- 
tirely unable  to  carry  out  its  contract  with  the  defendant.  These 
facts  would  clearly  constitute  a  good  defense  if  the  action  were 
prosecuted  by  the  irrigation  company,  and  if  the  plaintiff  took 
the  notes  with  notice  or  knowledge  of  facts  constituting  such  de- 
fense it  is  not  an  indorsee  in  good  faith,  and  stands  in  no  better 
position  than  its  indorser;  and  so  of  any  defense  which  existed 
at  the  time  of  the  transfer  of  which  the  plaintiff  had  notice  or 
knowledge. 

It  is  objected  that  the  allegations  of  the  answer  are  too  vague 
and  general  and  evasive.  That  the  answer  is  not  obnoxious  to 
this  objection  I  think  sufficiently  appears  from  the  foregoing 
discussion. 

I  advise  that  the  judgment  appealed  from  be  reversed, 

Belcher,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
appealed  from  is  reversed. 

Harrison,  J.,  Oarontte^  J.,  Van  Fleets  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  being  disqualified,  did  not  participata. 


CONTRACTS— DEPENDENT  AND  INDEPENDENT  COTB- 
NANTS.— Where  promises  in  a  contract  are  independent,  and  per- 
formance Is  not  to  be  concurrent,  either  party  may  recover  for 
breach  thereof  without  showing  performance  on  his  part:  Gould 
V.  Banlcs,  8  Wend.  562;  24  Am.  Dec.  90,  and  note.  Where  covenants 
are  dependent,  it  is  necessary  for  the  plaintiff  to  aver  and  prove 
performance,  or  tender  and  offer  to  perform  his  part  of  the  asree- 
ment,  and  demand  performance  by  the  other  party  of  his  part,  to 
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entitie  himself  to  an  action  for  breach  of  covenants  on  the  part  of 
the  defendant;  Robinson  v.  Harbour,  42  Miss.  795;  97  Am.  Dec.  501, 
where  the  rules  for  determining  whether  covenants  are  dependent 
or  independent  are  stated.  See  Todd  v.  Summers,  2  Gratt.  167;  44 
Amu  Dec.  379;  Obermyer  v.  Nichols,  6  Binn.  159;  6  Am.  Dec.  439; 
Lunn  V.  Ga^e,  37  IlL  19;  87  Am.  Dec.  233. 

CONTRACTS— RESCISSION.— As  to  how  and  within  what  time 
one  must  exercise  his  right  to  rescind  a  contract,  see  monographic 
note  to  Bryant  v.  Isburgh,  74  Am.  Dec.  657-662,  and  monographic 
note  to  Jolinson  v.  Evans,  50  Am.  Dec.  672-681. 

NEGOTIABLE  INSTRUMENTS  — FAILURE  OF  CONSIDERA- 
TION—RIGHT  OF  RKCOVERr— BONA  FIDE  HOLDERS.— If  the^ 
consideration  of  a  note  falls  in  part  only,  there  may  be  a  recovery 
l^  the  liolder  for  the  part  as  to  which  the  consideration  has  not 
failed:  Mader  v.  Cool,  14  Ind.  App.  299;  56  Am.  St  Rep.  304,  and 
note;  Drew  v,  Towle,  27  N.  H.  412;  59  Am.  Dec.  380,  and  note.    An 
agreement  made  at  the  time  of  the  execution  of  a  note,  and  form- 
ing its  real  consideration,  is  a  part  of  the  same  contract,  and  be- 
tween tlie  original  parties,  the  note  cannot  be  enforced  until  the 
agreement  is  performed,  and  a  purcnaser  of  the  note  before  ma- 
turity, and  l>efore  the  time  of  the  agreement,  with  Icnowledge  of  its 
relation  to  the  note,  is  bound  by  it  the  same  as  if  it  were  attached 
to  the  note  or  written  upon  the  same  piece  of  paper:  Sutton  v.  Be^l£- 
with,  68  Mich.  303;  13  Am.  St.  Rep.  344.    But  as  against  a  purchaser 
without  notice  the  rule  is  different:  Miller  v.  Ottaway,  81  Mich. 
196;  21  Am.  St.  Rep.  513,  and  note.    Failure  of  consideration  is  no 
defense,  though  the  assignee  took  with  notice  of  the  consideration 
of  the  note:  Splividlo  v.  Patten,  38  Gal.  138;  99  Am.  Dec.  358. 

NEGOTIABLE  INSTRUMENTS— COLLATERAL  SECURITY 
FOR  PRE-EXISTING  DEBT— RIGHTS  OF  HOLDERS.  — As  to 
whether  one  who  takes  negotiable  paper  before  maturity  as  security 
for  pre-existing  Indebtedness  is  to  be  regarded  as  a  bona  fide  holder 
for  value,  or  as  a  transferee  without  consideration  who  takes  sub- 
ject to  equities,  the  cases  are  In  conflict:  Note  to  Loewen  v.  Forsec, 
59  Am.  St.  Rep.  498.  That  he  is  a  purchaser  for  value  to  the  extent 
of  the  original  debt  and  to  that  extent  unaffected  by  equities:  Yel- 
lowstone Nat  Bank  v.  Gagnon,  19  Mont.  402;  61  Am.  St  Rep.  520, 
and  note.  See,  also,  Rosemond  v.  Graham,  54  Minn.  323;  40  Am. 
St  Rep.  886,  and  note;  Vann  ▼•  Marbury,  100  Ala.  438;  46  Am.  St 
Sep.  70,  and  note. 


Matter  op  Bans. 

[120  California,  588.] 

A  GtJAIlDIAN  LOANING  THE  MONEYS  OF  HIS  WARDS, 
and  taking  notes  and  mortgages  therefor  in  his  own  name,  thereby 
unnecessarily  and  willfully  mingles  the  trust  property  with  his  own, 
and  becomes  liable  for  its  safety  In  all  events,  and  is  not  in  his 
accounts,  entitled  to  be  credited-  with  the  amounts  so  loaned. 

James  F.  Peck^  for  the  appellants. 
V.  G.  Frost,  for  the  respondent. 


CHIPMAN,  C.    Jacob  Gardner,  Jr.,  was  duly  appointed 
gnaidian  of  the  estates  of  John  H.  and  Edna  L.  Bane,  minors,  in 
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March^  1892.  There  came  into  his  hands  as  snch  guardian. 
$2,722.48.  Upon  the  18th  of  March,  1897,  he  was  ordered  by 
the  court  to  render  an  account  of  his  guardianship,  which  order 
was  complied  with.  John  H.  Bane,  having  come  of  age,  filed  ob- 
jections to  certain  items  of  the  account.  Upon  the  hearing  the 
court  approved  and  settled  the  account  as  rendered,  except  as  to 
an  item  of  $25,  which  was  reduced  to  $20.  No  finding  of  fact 
or  conclusions  of  law  were  filed  or  signed  by  the  oouxti  nor  were 
findings  waived. 

The  appeal  is  from  the  judgment  or  order  setth'ng  the  account 
and  is  presented  by  bill  of  exceptions.  It  appears  that  on  May 
*^**  14,  1892,  the  guardian  loaned  to  Laura  Blackwell,  who  was 
the  mother  of  the  minor  children,  the  sum  of  $600,  taking  her 
promissory  note  at  eight  per  cent  interest,  secured  by  mortgage 
on  eighty  acres  of  land  in  Merced  county;  and  on  November  15, 
1892,  he  loaned  to  M.  J.  Blackwell,  husband  of  Laura  Blackwell, 
$1,600  at  ten  per  cent  interest,  secured  by  mortgage  on  three 
hundred  and  twenty  acres  of  land  in  Fresno  county.  The  notes 
were  payable  three  years  after  date,  and  the  mortgage  provided 
that  if  there  was  default  in  the  payment  of  interest  the  mort- 
gagee had  the  option  to  deem  the  notes  due  and  foreclose  at  once. 
The  notes  and  mortgages  were  taken  in  the  individual  name  of 
Jacob  Gardner,  Jr.,  as  payee  and  mortgagee,  and  no  part  of  prin- 
cipal or  interest  has  been  paid. 

It  is  in  evidence  that  the  guardian  consulted  his  bondsmen 
about  making  the  loans,  and  one  of  them  advised  it;  that  the 
loans  were  made  for  the  benefit  of  the  wards,  and  there  was  no 
intention  on  the  part  of  the  guardian  to  profit  himself  in  any 
way  by  the  loans;  that  the  lands  mortgaged  to  secure  the  $1,600 
note  were  at  the  time  worth  $1,920,  and  were  situated  near  lands 
owned  by  the  bondsman  who  advised  the  loan  and  was  familiar 
with  land  values  at  that  place;  that  by  reason  of  depreciation  in 
values,  caused  by  "the  prevailing  depression  and  hard  times,"  the 
three  hundred  and  twenty  acre  tract  had  fallen  in  value  to  $800; 
that  the  guardian  began  foreclosure  proceedings  on  this  note 
early  in  1897,  and  as  reason  for  not  doing  so  sooner  he  testified: 
**I  did  not  foreclose  the  mortgage  after  the  land  declined  to  its 
present  value  [which  was  in  1894]  because  I  believed  the  finan- 
cial depression  pervading  the  county  would  cease,  times  grow  bet- 
ter, and  the  land  in  consequence  increase  in  value.  In  this  I 
have  been  disappointed/*  As  to  the  eighty-acre  tract  the  evi- 
dence is  that  it  is  still  of  the  value  of  $800  and  was  a  good  and 
ample  security  at  the  time  the  account  was  filed.    It  is  in  evi- 
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dence  that  M.  J.  Blackwell  has  removed  to  the  state  of  Nevada, 
and  that,  so  far  as  the  guardian  knows,  neither  of  the  mort- 
gagora  has  any  property  except  the  mortgaged  premises,  but 
there  is  no  evidence  of  the  insolvency  of  either  of  them  beyond 
the  fact  just  stated. 

1.  Appellant  claims  that  the  fact  alone  that  the  guardian  took 
^^^  the  notes  and  mortgages  in  his  individual  name  precludes 
the  court  from  treating  the  loans  as  made  for  the  wards,  and  that 
the  transaction  must  be  treated  as  shown  upon  its  face,  and  the 
sum  thus  invested  cannot  be  credited  on  the  guardian's  account; 
that  the  notes  and  mortgages  having  been  taken  in  the  individual 
name  of  Gardner,  he  thereby  mingled  the  trust  funds  with  his 
own  and  may  be  charged  with  %  devastavit  at  the  election  of  the 
cestui  que  trust:  Citing  numerous  cases  and  also  section  2236  of 
the  Civil  Code,  which  provides:  "A  trustee  who  willfully  and  un- 
necessarily mingles  the  trust  property  with  his  own,  so  as  to  con- 
stitute himself  in  appearance  its  absolute  owner,  is  liable  for  its 
safety  in  all  events/'    Citing,  also.  In  re  Arguello,  97  Cal.  196. 
It  was  distinctly  held  in  In  re  Arguello,  97  CaL  196,  that  an  ad- 
ministrator who  deposits  funds  of  the  estate  in  a  bank  in  his  own 
name,  without  any  designation  or  indication  of  his  representative 
capacity,  is  personally  liable  for  the  loss  of  the  deposit  resulting 
from  a  failure  of  the  bank.    The  good  faith  or  intention  of  the 
administrator  in  making  the  deposit  in  his  own  name,  and  the 
fact  that  he  had  no  other  account  in  the  bank,  and  that  the  bank 
at  the  time  was  of  good  credit,  were  held  to  be  in  no  way  involved 
in  the  question  of  his  liability.    It  is  claimed  by  respondent  that 
**the  doctrine  laid  down  in  the  Arguello  case  is  overruled  by  this 
court  in  the  case  of  Estate  of  Cousins,  111  Cal.  441,  in  so  far  as 
it  may  apply  to  the  facts  of  this  case.''    In  the  Arguello  case  and 
Estate  of  Cousins,  111  Cal.  441,  and  the  case  now  before  us,  the 
good  faith  and  honest  purpose  of  the  trustee  were  not  questioned, 
nor  is  the  fact  disputed  that  the  trustee  intended  that  the  cestuis 
que  trust  should  have  the  benefit  of  the  transaction  and  that  it 
was  made  for  their  benefit.    In  each  case  the  trustee  made  the 
investment  in  his  individual  name  without  in  any  way  indicating 
that  the  cestuis  que  trust  had  any  interest  whatever  in  the  in- 
vestment. 

In  Estate  of  Cousins,  111  Cal.  441,  the  guardian  conceded  his 
liability  for  the  amount  lost  in  taking  the  note  and  mortgage, 
but  contested  only  the  item  of  interest  on  that  amount,  and  all 
that  this  court  decided  in  that  case  was  that  he  was  not  liable 
for  interest.    In  discussing  the  principle  involved,  the   court 
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made  no  ''^^  reference  to  the  Arguello  case,  and  we  think  did 
not  intend  to  overmle  the  principle  upon  which  that  case  rests. 
A  careful  review  of  the  cases  fails  to  show  any  difference  in  prin- 
ciple where  the  trustee  deposits  money  to  his  individual  credits 
and  where  he  invests  by  note  and  mortgage  in  his  individual 
name. 

It  is  stated  in  a  note  in  Hare  ft  Wallace's  Leading  Cases  in 
Equity,  volume  3,  third  American  edition,  top  page  475,  that 
^'all  the  cases  seem  to  agree,  and  there  can  be  no  doubt,  on  prin- 
ciple, that  a  trustee  or  executor  who  makes  an  investment  or 
deposits  money  in  his  own  name,  without  designating  or  describ- 
ing it  in  some  way  as  the  property  of  the  trust,  will  be  responsi- 
ble for  any  loss  which  may  occur  Subsequently,  because  he  would 
be  otherwise  able  to  play  fast  and  loose  with  his  cestuis  que  trust, 
and  throw  the  hazards  of  his  own  business  on  them,  by  desig- 
nating the  fund  in  which  the  losd  has  fallen  as  theirs^  whether 
it  was  or  was  not  so  in  reality/' 

It  was  said  in  Naltner  v.  Dolan,  108  Ind.  500,  58  Am.  Bep.  61: 
^^The  authorities  agree  that  a  trustee  who  either  invests  pr  de- 
posits trust  money  in  his  own  name,  without  in  some  way  des- 
ignating it  as  trust  property,  will  be  responsible  for  any  loss  that 
may  occur  to  the  fund  which  is  so  invested." 

It  has  been  held  to  be  a  mingling  of  a  trust  with  private  funds 
where  a  trustee  acts  in  his  own  name  and  private  capacity  when 
taking  real  estate  security  for  the  loan  of  trust  money.  Such 
conduct  is  held  to  be  highly  reprehensible  and  as  not  only  un- 
just, to  the  cestuis  que  trust,  but  as  detrimental  to  the  public 
weal;  and  it  has  received  most  emphatic  denunciations  both  in 
the  English  and  American  courts. 

We  think  the  provisions  of  our  Civil  Code,  supra,  must  be 
held  to  apply  to  such  a  case  as  the  one  before  us.  The  words 
''trust  property^'  are  broad  enough  to  include  land  as  well  as 
moneys.  To  willfully  and  unnecessarily  take  the  title  to  real 
property  belonging  to  the  trust  in  the  individual  name  of  the 
trustee,  or  to  thus  take  a  note  with  a  mortgage  as  security  for 
money  belonging  to  the  trust,  ''so  as  to  constitute  himself  in  ap- 
pearance its  absolute  owner,**  would,  in  our  opinion,  amount  in 
law  to  mingling  the  trust  property  with  his  own,  and  the  trustee 
would  become  "liable  for  its  safety  in  all  events.** 

osM  There  is  no  pretense  here  that  the  guardian  was  under 
any  necessity  to  take  the  note  and  mortgage  in  his  individual 
capacity;  there  is  no  evidence  that  he  ever  reported  the  loan  to 
the  court  or  asked  its  approval,  and  he  filed  no  account  of  his 
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administration  nntil  upon  the  order  of  the  court  he  made  the 
one  now  presented.  We  think  that,  under  well-settled  principles 
governing  the  relations  of  trustees  and  their  beneficiaries,  it  was 
error  to  approve  and  allow  these  two  contested  items. 

This  view  of  the  matter  makes  it  unnecessary  to  consider  the 
remaining  points  presented  by  appellant.  It  is  recommended 
that  the  order  settling  the  guardian's  account  be  reversed  and 
the  cause  remanded  for  further  proceedings, 

Searls,  C,  and  Belcher,  Co.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order  set- 
tling the  guardian's  account  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Harrison,  J.,  (Jaroutte,  J.,  Van  Fleet,  J. 

GUARDIAN  AND  WARD— LENDING  WARD'S  MONET.— A 
l^iardlan  taking  a  note  payable  to  himself  individually,  without 
a  designation  of  his  official  character,  cannot  be  admitted  to  show, 
on  the  failure  of  the  debtor,  that  It  was  taken  for  the  funds  of 
Ills  ward:  Knowlton  v.  Bradley,  17  N.  H.  458;  43  Am.  Dec.  609.  If 
lie  defioslts  money  of  his  ward  In  his  own  name  in  a  bank,  or 
takes  a  note  for  money  due  his  ward  payable  to  himself,  he  thereby 
converts  the  money,  and  if  it  is  lost  he  must  pay  It  himself:  See 
niono^rraphic  note  to  Fessenden  ▼.  Jones.  75  Am.  Dec.  449;  Draper 
T.  Joiner,  9  Humph.  612;  40  Am.  Dec.  719,  and  note.  A  guardian 
wlio  accepts  as  part  of  his  ward's  estate  a  note  payable  to  a  pre- 
ceding gruardlan  individually  takes  it  at  hla  own  risk;  State ▼. Greens- 
dale^  100  Ind.  804;  56  Am.  Rep.  753. 


People  v.  Hough. 

[lao  Califobnia,  688.] 

gimUOTION— WILLINGNESS  TO  MARRY  AS  A  DBS- 
FHNSB.'One  who,  under  promise  of  marriage,  seduces  an  unmar- 
ried woman  of  preylous  chaste  character,  is  not  entitled  to  be  ac- 
quitted of  his  crime  on  proving  his  willingness  to  marry  her  at  all 
times  prior  to  the  filing  of  the  information  or  indictment  against 
him.  She  is  not  compelled  to  condone  his  offense  by  marrying  him, 
though  if  she  did  so,  he  would  be  freed  from  the  penalty  of  the  law. 

William  H.  Webb,  for  the  appellant. 

W.  P.  Fitzgerald,  attorney  general,  and  C.  N.  Post,  deputy 
attorney  general,  for  the  respondents 


OAROUTTE,  J.  Appellant  has  been  convicted  of  a  fel- 
ony, charged  by  the  information  to  have  consisted  in  the  seduc- 
tion of  an  nnmarried  female  of  previous  chaste  character,  under 
promise  of  marriage. 
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Section  268  of  the  Penal  Code  provides:  **Every  person  who, 
under  promise  of  marriage,  seduces  and  has  sexual  intercourse 
with  an  unmarried  female  of  previous  chaste  character  is  pun- 
ishable/' et  cetera.     Section  269  declares  that  a  marriage  of  the 
parties  prior  to  the  filing  of  an  information  or  the  finding  of  an 
indictment  for  such  offense  is  a  bar  to  the  prosecution  thereof. 
The  defendant  asked  the  court  to  instruct  the  jury  that  the  ver- 
dict should  be  "not  guilty/'  if  defendant  at  all  times  prior  to  the 
filing  of  the  information  was  ready  and  willing  to  marry  the  pros- 
ecuting witness^  and  that  his  failure  to  so  marry  was  by  reason  of 
her  refusal.    This  instruction  was  properly  refused.    When  a 
man  induces  an  unmarried  female  of  previous  chaste  character  to 
submit  her  person  to  him  by  reason  of  a  promise  of  marriage 
upon  his  part,  the  seduction  has  taken  place — the  crime  has  been 
committed.    The  succeeding  section,  which  provides  that  the 
marriage  is  a  bar  to  a  prosecution,  clearly  recognizes  that  the 
crime  has  been  committed  when  the  promise  has  been  made  and 
the  intercourse  thereunder  has  taken  place.    There  may  be  in- 
cidental references  in  some  cases  indicating  that  a  refusal  upon 
the  part  of  the  man  to  carry  out  the  promise  is  a  necessary  de- 
ment of  the  offense:  People  v.  Samonset,  97  Cal.  448;  State  v. 
Adams,  25  Or.  172;  42  Am.  St.  Rep.  790.    But  such  is  not  the 
fact.    The  ^^^  statute  which  provides  that  marriage  of  the  par- 
ties shall  be  a  bar  to  a  prosecution  is  a  most  wise  and  just  pro- 
vision.   Yet  the  woman  is  not  compelled  to  condone  the  offense 
by  marrying  the  man,  and  thus  freeing  him  from  the  penalties 
of  the  law.    Upon  the  seduction   her  affection   for  him  may 
change  to  hatred;  or  thereafter  her  belief  as  to  his  good  character 
may  be  displaced   by  knowledge   that  he  is  a  felon.    Indeed, 
whether  or  not  the  reasons  which  actuate  her  in  refusing  to 
marry  him  are  good  or  bad  is  of  no  moment.     She  is  the  sole 
arbiter  upon  that  question,  and  the  man  takes  those  chances 
when  he  obtains  his  pleasures  under  the  circumstances  here  pre- 
sented.   It  does  not  lie  in  his  power  to  escape  the  penalties  of 
the  law  by  reason  of  his  willingness  to  carry  out  his  marriage 
promise.    The  woman  has  the  power  and  the  right  to  decline 
the  marriage,  and  when  she  has  so  declined,  the  road  to  his  suc- 
cessful prosecution  is  free  and  unobstructed.    In  declaring  the 
evidence  necessary  to  justify  a  conviction  in  a  case  similar  to  the 
one  at  bar,  it  was  said  in  People  v.  Krusick,  93  Cal.  77:  "In 
order  to  convict  the  defendant  of  the  crime  defined  in  this  sec- 
tioUj  it  is  necessary  for  the  state  to  prove  that  the  person  seduced 
was  an  unmarried  female  of  previous  chaste  character,  and  that 
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she  coBBented  to  sexual  intercourse  with  the  defendant  upon  the 
sole  consideration  of  hia  promise  to  marry  her.  Unless  all  of 
these  elements  are  established  by  competent  evidence^  the  crime 
is  not  proved." 

The  eyidence  in  the  present  case  tending  to  prove  the  offenso 
rests  solely  upon  the  testimony  of  the  prosecuting  witness.  The 
intercourse  is  a  matter  conceded^  but  the  promise  of  marriage  is 
denied.  The  evidence  established  the  female  to  be  of  previous 
chaste  character^  and  also  the  fact  of  intercourse.  These  things 
most  probably  had  great  weight  with  the  juiy  in  testing  the 
probability  of  the  truth  of  the  respective  statements  made  by  the 
two  parties  upon  the  witness  stand.  Under  any  circxmist£uices^ 
the  evidence  was  sufficient  to  justify  the  submission  of  the  case  to 
the  jury,  and  it  was  for  the  jury  alone  to  weigh  i.t  and  declare 
the  result.  The  appellate  jurisdiction  of  this  court  in  criminal 
cases  rests  in  matters  of  law  alone,  and  the  sufficiency  of  this  evi- 
dence presents  a  pure  question  of  fact. 

***  There  are  many  exceptions  taken  to  the  various  rulings  of 
the  court  in  the  admission  and  rejection  of  evidence.  We  have 
examined  them  all,  and  find  no  substantial  merit  in  them. 

Upon  the  record  presented  there  is  no  ground  for  a  new  triaL 

Judgment  and  order  affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

SEDUCTION— WILLINGNESS  TO  MARRY  AS  A  DBFBNSB.— 
Tbe  gist  of  the  offense  of  seduction  is  the  promise  of  the  defend- 
ant to  marry  the  prosecutrix  and  the  yielding  by  her  of  her  virtue 
in  consequence  of  such  promise:  McGuUar  v.  State,  36  Tex.  Orlm. 
Rep.  213;  61  Am.  St.  Rep.  847,  and  note.  Up  to  the  moment  of  con- 
viction the  defendant  may  make  an  offer  in  good  faith  to  marry 
the  prosecutrix.  If  such  offer  Is  declined  by  her,  he  is  entitled  to 
a  dismissal  of  the  charge  under  a  statute  which  provides  that  if 
tbe  parties  marry  each  other  at  any  time  before  the  conviction  of 
the  defendant,  or  if  he  in  good  faith  offers  to  marry  the  female 
seduced,  no  prosecution  shall  take  place,  or,  if  begun,  shall  be  dis* 
missed:  Wright  ▼.  State,  31  Tex.  Grim.  Rep.  354;  37  Am.  St  Rep. 
822,  and  note.  See  the  monographic  note  to  State  y.  Oarron*  87 
Am.  Dec  4I0&411*  on  seduction  as  a  criminal  offense. 


LiSBNBT  V.  Newton. 

[120  Cai.ifornia,  571.] 

AN  AflSIQNBB  OF  A  CONTRACT  FOR  THE  PURCHASE 
OF  LAND  is  not  personally  liable  for  the  unpaid  purchase  price, 
though  the  contract  of  sale  and  t)nrchase  provides  that  its  stipula* 
tlons  shall  apply  to,  and  bind,  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties.  The  covenant  on  the  part  of 
the  purchaser  is  personal,  and  hence  the  assignee  cannot  be  charged 
with  Its  performance. 
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George  B.  GraliazD,  for  the  appellant 
Horace  L.  Siaith,  for  the  respondents. 

»^*  BEITT,  C.  Prettyman  Barr,  the  plaintiffs  intestate, 
entered  into  a  written  contract  with  defendant  Newton  whereby 
Barr  agreed  to  sell,  and  Newton  agreed  to  buy,  a  certain  tract 
of  land,  Newton  promising  to  pay  the  stipulated  price  and  inter- 
est thereon  within  two  years  from  the  date  of  the  contract,  and 
Barr  covenanting  to  convey  the  land  to  Newton  or  his  assigns 
on  receiving  such  payment.  The  contract  contained  a  provision 
that  the  stipulations  thereof  "are  to  apply  to  and  bind  the  heirs, 
executors,  administrators,  and  assigns  of  the  respective  parties/' 
Afterward,  in  consideration  of  a  sum  of  money  to  him  paid  by 
defendant  Sharpies^  said  Newton  assigned  all  his  right,  title,  and 
interest  in  and  to  the  contract,  and  the  premises  which  were  the 
subject  thereof,  to  said  Sharpies.  In  virtue  of  such  assignment. 
Sharpies  took  possession  of  the  land  and  made  certain  payments 
to  Barr  of  principal  and  interest  on  account  of  the  contract  price. 
Plaintiff  brought  this  suit  on  said  contract  against  both  Newton 
and  Sharpies.  The  superior  court  rendered  a  decree  ascertain- 
ing the  amount  of  purchase  money  due  from  defendant  Newton 
and  ordering  the  sale  of  the  land  to  raise  such  amount,  with 
costs,  et  cetera,  but  directing  also  that  no  personal  judgment  for 
deficiency  be  taken  against  Sharpies.  Plaintiff  contends  on  ap- 
peal that  Sharpies  was  personally  responsible  for  the  purchase 
money  and  interest. 

Of  course,  no  assignee  of  the  purchaser  in  an  executory  con- 
tract for  the  sale  of  real  estate  can  require  the  vendor  to  convey 
unless  the  purchase  money  be  paid,  but  this  conditional  right 
to  a  conveyance  is  quite  a  different  thing  from  personal  liability 
to  compulsory  payment  at  the  suit  of  the  vendor;  such  liability 
can  result  only  from  some  express  or  implied  contract  of  the  as- 
signee, and  is  not  implied  from  the  mere  assignment  of  the  origi- 
nal contract,  although  followed  by  possession  of  the  land. 
There  are  authorities  which  deny  that  a  covenant  can  in  any 
case  run  with  an  equity,  or  without  a  legal  estate  in  the  land; 
we  need  not  inquire  what  limitations  attend  the  principle,  for  it 
^'^^  is  clear  that  the  promise  to  pay  the  agreed  price  in  a  contract 
for  the  purchase  of  real  estate  is  not  of  itself  a  covenant  accom- 
panying the  equitable  interests  of  the  purchaser  into  the  hands 
of  his  assignee:  Champion  v.  Brewn,  6  Johns.  Ch.  398;  10  Am. 
Dec.  343;  Civ.  Code,  sec.  1461,  et  seq;  see  Fresno  etc.  Co.  ▼. 
Eowell,  80  Cal.  114;  13  Am.  St.  Eep.  112.    Hence,  if  Sharpies 
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is  liable  at  all  in  fhis  action^  it  must  be  in  consequence  of  the 
clause  of  the  contract  which  in  terms  extends  the  obligations  of 
the  instrument  to  the  assigns  of  the  parties;  but  since  the  prom- 
ise to  pay  was  only  the  personal  covenant  of  the  promisor,  the 
attempt  to  include  in  its  force  the  assigns  of  the  vendee  is  in- 
operative; it  was  not  competent  for  the  parties  in  this  manner 
to  create  a  contract  for  such  assigns.  Such  is  the  ancient  rule 
of  the  common  law;  thus,  it  is  said  in  the  Touchstone:  ^Tn  some 
cases  an  assignee  shall  be  charged  though  he  be  not  named,  and 
in  some  cases  shall  not  be  charged  though  he  be  named,  and  in 

some  eases  he  shall  be  charged  when  he  is  named And 

if  the  covenant  be  to  do  a  thing  merely  collateral;  in  that  case 
it  will  not  bind  the  assignees  albeit  they  be  named  expressly. 
Also  when  a  contract  is  personal  only,  and  a  man  doth  bin^  him- 
self and  his  assigns,  his  assigns  shall  not  be  bound  hereby'' 
(pp.  178,  179).  And  in  Sir  Edward  Coke's  report  of  Spencer's 
case,  5  Coke,  16  a,  we  are  informed  that:  ^^t  was  resolved  .... 
if  a  man  demises  a  house  and  land  for  years,  with  a  stock  or  sum 
of  money  rendering  rent,  and  the  lessee  covenants  for  him,  his 
executors^  administrators,  and  assigns,  to  deliver  the  stock  of 
sum  of  money  at  the  end  of  the  term,  yet  the  assignee  shall  not 
be  charged  with  this  covenant;  for  although  the  rent  reserved 
was  increased  in  respect  of  the  stock  or  sum,  yet  the  rent  did  not 
issue  out  of  the  stock  or  sum,  but  out  of  the  land  only;  and, 
therefore,  as  to  the  stock  or  sum,  the  covenant  is  personal  and 
shall  bind  the  covenantor,  his  executors  and  administrators  and 
not  his  aaaignee.'  The  illustrious  reporter  remarked  further: 
^'Observe,  reader,  your  old  booksi,  for  they  are  the  fountains  out 
of  which  these  resolutions  issue.''  Equally,  in  the  case  before 
us,  the  covenant  is  to  pay  a  sum  in  gross  not  issuing  out  of  the 
land,  and  not  for  its  benefit  or  protection;  in  other  words,  it  is  a 
personal  and  not  a  real  covenant,  and  possesses  no  transitive 
quality:  See  1  Smith's  Leading  Cases,  6th  Am.  ed.,  158,  162, 
211. 

*7*  By  the  assignment  from  Newton  to  Sharpies  it  may  bo 
that  as  between  them  Sharpies  became  impliedly  bound  to  pro- 
tect his  assignor  against  the  demands  of  the  vendor  on  the  con- 
tract; Cutting  Packing  Co.  v.  Packers'  Exchange,  86  Cal.  574; 
21  Am.  St.  Bep.  63;  but  that  is  no  concern  of  the  plaintiff; 
such  an  obligation  (if  it  arose)  did  not  spring  from  a  contract 
expressly  made  for  the  vendor'^s  benefit,  and  he  cannot  take  ad- 
vantage of  it:  Civ.  Code,  sec.  1559;  Chung  Kee  v.  Davidson, 
rs  Cal.  522^     Section  1589  of  the  Civil  Code,  cited  by  appellant. 
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is  not  inTolved  here:  Stone  y.  Owens,  105  CaL  292.    The  judg- 
ment should  be  affirmed. 

Belcher,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  McFarland,  J.^  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


ASSIGNMENT  OP  CONTRACT  TO  PURCHASE-LIABILITIES 
OP  ASSIGNEE.— If  a  contract  for  the  purchase  of  property  is  as- 
signed by  the  vendee,  but  the  vendor  refuses  to  accept  the  assignee 
as  his  debtor  or  to  release  the  original  vendee,  the  assignment,  nev- 
ertheless, transfers  to  the  assignee  the  duty  to  receive  the  property 
from  his  assignor,  and  to  make  payment  theref6r  according  to  the 
terms  ^f  the  original  contract  of  sale:  Gutting  Packing  Co.  v.  Pack- 
ers* Exchange,  86  Cal.  674;  21  Am.  St  Rep.  63.  Forfeiture  of  a  con- 
tract for  the  purchase  of  land  as  to  the  assignee  thereof  cannot 
affect  the  right  of  his  assignor  to  enforce  it:  McClintock  v.  South 
Penn.  Oil  Co.,  146  Pa.  St  144;  28  Am.  St  Bep.  785^  8ee  McQueen  v. 
Chouteau,  20  Mo.  222;  64  Am.  Dec  178. 


Chemical  National  Bank  v.  Havbbmalr, 

fl20  CAUFOBMIA,  601.] 

CORPORATIONS— PURCHASE  BY  ONE  OP  STOCK  IN  AN- 
OTHER.— A  national  bank  has  no  power  to  purchase  or  subscribe  for 
stock  in  another  corporation,  though  it  may  accept  such  stock  as  col- 
lateral security  for  a  loan,  and  by  the  enforcement  <^  its  rights  as 
pledgee,  become  the  owner  thereof. 

CORPORATIONS-LIABILITY  OF  ONE  AS  STOCKHOLD- 
BR  IN  ANOTHER— The  act  of  a  national  bank  in  acquiring  stock 
In  another  corporation  is  ultra  vires,  and  cannot  create  any  liability 
against  such  bank  in  favor  of  a  creditor  of  such  other  corporation, 
nor  can  such  liability  result  from  the  reception  of  dividends  on  such 
stock.    A  contract  ultra  vires  cannot  be  ratified. 

CORPORATIONS  — EVIDENCE  TO  PROVE  OWNERSHIP 
BY  OF  STOCK  IN  ANOTHER  CORPORATION.— Where  a  corpora- 
tion has  no  power  to  acquire  stock  in  another  corporation  except  as 
the  result  of  accepting  it  as  a  pledge  for  a  loan,  and  then  foreclosing 
the  pledge,  a  finding  that  it  has  become  the  owner  of  such  stock  Is  not 
supported  by  evidence  merely  showing  the  rec^tion  by  it  of  divi- 
dends thereon.  Though  the  evidence  shows  that  the  corporation 
sought  to  acquire  title  to  such  stock  and  was  intended  to  be  vested 
with  such  title,  this  Is  not  sufilcient.  It  must  further  be  proved 
that  the  stock  was  acquired  in  some  mode  in  which  the  corporation 
was  authorized  to  acquire  it. 

CORPORATIONS-ULTRA  VIRES.— ONE  CORPORATION 
IS  NOT  ESTOPPED,  whon  sued  as  a  stockholder  in  another,  from 
urging  that  it  had  not  power  to  become  such  stockholder  by  sub- 
scribing for,  or  purchasing,  the  stock  in  queBtion.  though  It  had 
undertaken  to  do  so  and  had  received  dividends  thereon. 
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James  E.  Wadham  and  Frederic  W.  Steams^  for  the  appel- 
lant. 

Parriah  &  Moaaholder,  for  the  respondent. 

'"^  HAYNES,  C.  On  September  15,  1891,  the  defendant, 
the  California  Savings  Bank,  issued  to  J.  W.  CoUins,  a  certificate 
of  deposit  for  the  snm  of  five  thousand  two  hundred  and  twenty- 
five  dollars,  payable  four  months  after  date,  and  said  certificate 
was  afterward,  and  before  its  maturity,  sold,  indorsed,  and  deliv- 
ered to  the  plaintiff  for  value  in  the  usual  course  of  business. 
On  November  12,  1891,  said  savings  bank  and  said  national 
bank,  being  each  insolvent,  closed  their  doors  and  ceased  to  do 
business.  This  action  is  prosecuted  to  recover  from  said  savings 
bank  the  amount  of  said  certificate  of  deposit,  and  to  recover 
from  the  defendants  Havermale  and  the  California  National 
Bank,  as  stockholders  in  the  savings  bank,  their  several  propor- 
tions thereof.  Havermale  made  default.  Said  national  bank 
and  the  savings  bank  each  answered.  The  cause  was  tried  by 
the  court  without  a  jury,  and  findings  and  judgment  were  for 
the  plaintiff,  as  prayed  for  against  each  respectively.  This  ap- 
peal is  taken  by  the  California  National  Bank  alone,  and  is  from 
the  judgment  and  an  order  denying  its  motion  for  a  new  trial. 

The  motion  for  a  new  trial  is  based  upon  the  insufficiency  of 
the  evidence  to  justify  certain  findings,  that  the  court  erred  in 
its  rulings  upon  certain  questions  of  evidence,  and  that  certain 
findings  and  decisions  are  against  law. 

Among  the  questions  thus  raised  are  the  authority  of  the  sav- 
ings bank  to  issue  certificates  of  deposit,  and  whether  the  certi- 
ficate issued  to  Collins  and  now  owned  by  the  plaintiff  was  is- 
sued upon  or  for  money  deposited;  but  in  the  view  we  take  of 
tiie  case  it  is  not  necessary  to  consider  those  questions — ^the  sav- 
ings bank  not  having  appealed — ^and  we  will  therefore  assume, 
for  the  purposes  of  this  opinion,  that  said  savings  bank  had  such 
power,  and  that  said  certificate  of  deposit  was  regularly  issued  for 
money  deposited  by  Collins,  to  whom  it  was  issued  and  made  pay- 
able, and  that  plaintiff  had  full  right  to  recover  thereon,  not  only 
against  the  savings  bank,  but  also  against  all  stockholders  who 
are  liable  as  such  for  their  proportion  of  its  debts,  and  consider 
only  those  •***  questions  directly  relating  to  the  liability  of  the 
appellant,  the  California  National  Bank,  as  a  stockholder  in  the 
savings  bank. 

The  court  found  that  appellant  was  at  the  time  said  certificate 
of  deposit  was  issued  the  owner  of  fifteen  hundred  shares  of  the 
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capital  stock  of  said  savings  bank^  that  two  thousand  five  hun- 
dred shares  were  issued^  and  that  appellant  is  liable  to  the  plain- 
tiff for  three-fifths  of  the  amount  due  from  the  sayings  bank. 

The  answer  of  the  defendant^  the  California  National  Bank, 
the  appellant  here^  after  denying  that  it  was  at  any  time  the 
owner  of  any  of  said  stock,  alleged:  "That  if  any  of  lie  stock  of 
the  said  California  Savings  Bank  was  ever  issued  to  this  defend- 
ant it  was  issued  without  authority  from  it,  and  without  author- 
ity of  law,  and  that  the  same  was  issued  without  the  knowledge 
or  consent  of  this  defendant.  Defendant  alleges  that  it  has 
never  acquired  in  the  xisual  course  of  business,  or  now  has,  as 
owner  or  otherwise,  any  stock  of  the  said  defendant,  the  Califor- 
nia Savings  Bank." 

That  appellant  is,  and  at  all  the  times  mentioned  in  the  com- 
plaint was,  a  national  bank  duly  incorporated  under  the  laws  of 
the  United  States,  is  distinctly  alleged  in  the  complaint;  and 
therefore  the  question  as  to  the  power  of  appellant  to  subscribe 
for,  purchase,  or  own  shares  in  said  savings  bank  is  one  that  must 
be  determined  from  the  statutes  of  the  United  States,  and  as  to 
the  construction  of  those  statutes  in  that  regard  we  must  look 
to  the  supreme  court  of  the  United  States,  just  as  that  court 
looks  to  the  decisions  of  this  court  for  the  construction  given  to 
our  own  statutes  where  no  federal  question  is  involved. 

The  case  of  Kennedy  v.  California  Sav.  Bank,  101  Cal.  495, 
40  Am.  St.  Eep.  69,  involved  the  same  questions  that  arise  here. 
That  case  was  against  the  same  savings  bank,  and  the  California 
National  Bank  was  made  a  defendant,  as  here,  for  the  purpose  of 
enforcing  its  alleged  liability  as  a  stockholder  in  the  savings 
bank.  The  plaintiff  had  judgment,  and  the  California  National 
Bank  appealed,  and  this  court  affirmed  the  judgment.  The  na^ 
tional  bank  thereupon  took  the  case  to  the  supreme  court  of  the 
United  States  upon  writ  of  error,  and  that  court  reversed  the 
judgment. 

It  was  there  held  that  national  banks  had  no  power  to  pur- 
chase or  subscribe  for  the  stock  of  another  corporation,  though 
it  was  •***  conceded  that,  "as  incidental  to  the  power  to  loan 
money  on  personal  security,  a  bank  may,  in  the  usual  course  of 
doing  such  business,  accept  stock  of  another  corporation  as  col- 
lateral and  by  the  enforcement  of  its  rights  as  pledgee  it  may 
become  the  owner  of  the  collateral,  and  be  subject  to  liability  as 
other  stockholders:  Germania  Nat.  Bank  v.  Case,  99  U.  S.  628. 
So,  also,  a  national  bank  may  be  conceded  to  possess  the  inciden- 
tal power  of  accepting  in  good  faith  stock  of  another  corporation 
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as  security  for  a  pieyioiis  indebtedness.  It  is  clear,  howeyer, 
that  a  national  bank  has  no  power  to  deal  in  stocks/^ 

It  waa  fortber  held  tbat  dealing  in  stocks  of  another  corpora- 
tion is  an  nitra  vires  act^  and  that  stock  so  acquired  creates  no 
liability  to  the  credifors  of  the  corporation  whose  stock  waa 
attempted  to  be  transferred^  and  that  the  bank  may  urge  such 
want  of  power  to  defeat  an  attempt  to  enforce  against  it  the 
liability  of  a  stockholder.  That  courts  quoting  from  Central 
Transp.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.  69,  60,  further 
said:  '^A  contract  of  a  corporation  which  is  ultra  yiree  in  the 
proper  sense  (that  is  to  say,  outside  the  object  of  its  creation  as 
defined  in  the  law  of  its  organization,  and  therefore  beyond  the 
powers  conferred  upon  it  bgr  the  legislature)  is  not  voidable  only 
but  wholly  void  and  of  no  legal  effect.  The  objection  to  the 
contract  is  not  merely  that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it.  The  contract  cannot  be 
ntified  by  either  party,  because  it  could  not  have  been  author- 
ised by  either.  No  performance  on  either  side  can  give  the  un- 
lawful contract  any  validity,  or  be  the  foundation  of  any  right 
of  action  upon  if 

In  the  Kennedy  case,  as  here,  it  was  shown  that  dividends 
had  been  paid  by  the  eavings  bank  to  appellant — ^in  this  case 
on  fifteen  hundred  shares — ^but  it  was  held  by  the  supreme  court 
of  the  United  States  that  appellant  is  not  thereby  estopped  from 
questioning  its  ownership  and  consequent  liability,  and  that 
such  claim  ^^is  but  a  reiteration  of  the  contention  that  the  ac- 
quiring of  stock  by  the  bank,  under  the  circumstances  disclosed, 
waa  not  void,  but  merely  voidable.  It  would  be  a  contradiction 
in  terms  to  assert  that  there  was  a  total  want  of  power  by  any  act 
to  assume  the  liability,  and  yet  to  say  that  by  a  particular  act 
the  ^'*^  liability  resulted.  The  transaction,  being  absolutely 
▼oid,  could  not  be  confirmed  or  ratified,'^  and  could  not  be  en- 
forced, or  rendered  enforceable,  by  the  application  of  the  doc- 
trine of  estoppel:  See,  also,  Knowles  v.  Sandercock,  107  CaL 
629,  642. 

It  is  not  contended  by  respondent  that  any  stock  of  the  sarings 
bank  was  acquired  or  held  by  appellant  as  a  pledge,  or  as  security 
for  a  loan,  or  taken  in  payment  of  a  debt,  or  in  the  usaal  course 
of  business  as  a  bank,  though  it  is  not  directly  admitted  that  it 
was  not  so  taken  or  acquired;  and  in  that  lies  the  only  dis- 
tinction between  this  and  the  Kennedy  case.  There  it  was  ad- 
mitted upon  the  trial  that  the  stock  of  the  savings  bank  waa 

AM.  8r.  Bsp.,  Vou  LX  v.— li 


210  Chemical  Nat.  Bank  i;.  Havebmalb.     [Calilvjrnia, 

not  'Haken  as  security^  or  anjthmg  of  the  kind/'  In  this  case, 
however^  the  evidence  shows  that  while  a  certificate  for  nine 
hundred  and  ninet;7  shares  was  issued  in  the  name  of  the  bank, 
it  fails  to  show  that  it  was  issued  under  such  circumstances  as 
to  charge  the  bank  as  owner  in  this  action*  Said  sayings  bank 
was  incorporated  in  November,  1889,  by  J.  W.  Collins,  D.  D. 
Dare,  William  Collier,  S.  G.  Havermale,  and  H.  P.  Norcross^- 
with  a  capital  stock  of  two  hundred  and  fifty  thousand  dollars, 
divided  into  two  thousand  five  hundred  shares,  and  each  of  said* 
incorporators  subscribed  for  five  hundred  shares.  Of  these  Col- 
lins and  Dare,  at  least,  were  connected  with  the  national  bank, 
and  were  '^the  persons  who  conducted  the  business  and  ran  the 
affairs  of  the  bank.^'  The  business  of  both  banks  was  conducted 
in  the  same  room,  and  Collins  managed  the  affairs  of  the  savings 
bank  and  was  at  the  same  time  cashier  of  the  national  .bank. 
Original  certificate  No.  4  was  issued  in  the  name  of  William  Col- 
lier for  five  hundred  shares,  and  No.  6,  for  four  hundred  and 
fifty  shares,  was  issued  also  in  the  name  of  Collier  upon  cancella- 
tion of  No.  4. 

Certificate  No.  5  was  issued  in  the  name  of  Norcross  for  five 
hundred  shares,  and  No.  8  for  four  hundred  and  fifty  shares  was 
issued  in  his  name. 

Certificate  No.  10  for  ninety  shares  was  issued  for  parts  of 
four  and  five  in  the  name  of  Collins,  leaving  five  shares  each  to 
Collier  and  Norcross. 

On  January  2, 1891,  Collins  surrendered  certificates  6,  8,  and 
10,  No.  6  being  in  the  name  of  Collier,  No.  8  in  the  name  of 
^*^  Norcross,  and  No.  10  in  his  own  name,  and  took  certificate 
No.  12  for  nine  hundred  and  ninety  shares  in  the  name  of  the  na- 
tional bank.  None  of  the  certificates  that  were  issued  in  the 
name  of  Collier  and  Norcross,  respectively,  were  indorsed  or  as- 
signed by  either,  nor  was  any  power  of  attorney  or  other  author- 
ity from  them  produced  by  Collins  authorizing  said  transfers  to 
be  made. 

Prior  to  the  issuance  of  said  certificate  for  nine  hundred  and 
ninety  shares  to  the  bank  on  January  2,  1891,  the  savings  bank 
declared  and  paid  two  dividends  upon  its  stock,  each  for  five 
per  centum.  Upon  the  first  dividend  there  was  paid  to  the 
national  bank  by  the  check  of  the  savings  bank  seven  hundred 
and  fifty  dollars,  or  five  per  cent  on  fifteen  hundred  shares, 
namely  five  hundred  shares  in  the  name  of  Collins,  five  hun- 
dred in  the  name  of  Collier,  and  five  hundred  in  the  name  of 
Norcross. 
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The  second  dividend  was  also  paid  by  cheek  for  the  same 
amount  on  January  1,  1891,  npon  nine  hundred  and  ninety 
shares  in  the  name  of  the  bank,  and  upon  five  shares  in  the  name 
of  F.  T.  Hill  (the  cashier  of  the  savings  bank),  five  shares  in 
the  name  of  Collier,  and  five  hundred  shares  in  the  name  of 
Collins. 

The  fact  that  Collins  continued  to  carry  in  his  own  name  the 
five  hundred  shares  originally  subscribed  by  him,  and  that  he 
dealt  or  assumed  to  deal  as  cashier  with  the  ninety  shares,  part 
of  the  Collier  and  Norcross  certificates,  and  which  was  afterward 
included  in  the  nine  hundred  and  ninety  shares  issued  to  the 
bank,  shows  that  he  and  not  the  bank  owned  said  five  hundred 
shares  standing  in  his  name,  notwithstanding  the  dividends 
thereon  were  included  in  the  seven  hundred  and  fifty  dollar 
check.  As  he  was  cashier,  the  dividend  due  him  could  readily 
be  adjusted  with  the  bank.  The  evidence  of  title  shown  upon 
the  faice  of  the  certificate  is  not  conclusively  affected  by  the  man- 
ner in  which  the  dividend  was  paid. 

The  finding,  therefore,  that  the  bank  was  the  owner  of  fifteen 
hundred  shares  is  not  justified  by  the  evidence.  Whether  the 
national  bank  is  liable  as  a  stockholder  upon  the  nine  hundred 
and  ninety  shares  evidenced  by  the  certificates  issued  in  its  name 
remains  to  be  considered. 

It  might  be  argued  with  much  force  that  the  bank  could  not, 
consistently  with  the  facts  disclosed  by  the  evidence,  have  ac- 
quired ^'^  the  shares  subscribed  for  and  issued  in  the  name  of 
Collier  and  Norcross,  respectively,  otherwise  than  by  original 
subscription;  that  is,  by  procuring  those  subscriptions  to  be 
made  for  its  benefit. 

If  those  subscriptions  had  been  made  by  Collier  and  Norcross 
ss  their  own,  and  the  bank  had  afterward  purchased  the  shares 
so  subscribed  for,  or  had  taken  them  as  collateral  security,  ordi- 
nary business  prudence  would  have  required  that  the  certificates 
should  be  assigned  or  indorsed  in  writing  thereon,  so  that  for 
whatever  purpose  they  were  taken  the  bank  could  avail  itself 
of  whatever  benefits,  rights,  or  interests  were  intended  to  be  ac- 
quired. It  does  not  appear,  however,  that  the  certificates  of  the 
shares  subscribed  for  by  these  persons,  though  their  names  were 
inserted  therein,  were  ever  delivered  to  them,  but  do  appear  to 
have  been  presented  by  Collins  unassigned  and  unindorsed;  and 
by  his  direction  the  stub  of  the  certificate  was  made  to  show  that 
they  were  presented  and  surrendered  for  transfer  by  the  Cal- 
ifornia National  Bank.    Whether  this  evidence  shows  a  subscrip- 
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tion  by  or  for  the  national  bank  need  not  be  decided.  It  cer- 
tainly does  not  show  that  it  acquired  title  to  the  etock  in  any 
mode  by  which  it  was  authorized  to  acquire  it»  and  that  ques- 
tion was  made  both  by  pleading  and  by  objection  to  evidence. 

This  case  was  tried  after  the  judgment  in  the  caae  of  Kennedy 
V.  California  Sav.  Bank,  101  Cal.  496,  40  Am.  St  Eep.  69,  had 
been  afiSrmed  by  this  court  and  the  prindplea  announced  in  that 
case  were  followed  upon  the  trial  of  this  case.  It  was  there  held 
that  so  long  as  the  national  bank  held  itself  out  as  a  stockholder, 
'^it  ought  not  to  be  permitted  to  defend  against  its  liability  aa 
Buch  stockholder  by  showing  that  it  had  become  such  in  violar 
tion  of  law.'^  It  was  doubtless  because  of  that  statement  that 
the  trial  court  ignored  the  issues  made  by  the  answer  of  appel- 
lant '^that  if  any  stock  of  the  said  California  Savings  Bank  was 
ever  issued  to  this  defendant  it  was  issued  without  authority 
from  it  and  without  authority  of  law,  and  that  the  same  was  is- 
sued without  the  knowledge  or  consent  of  this  defendant.  De- 
fendant alleges  that  it  has  never  acquired  in  the  usual  course  of 
business,  or  now  has,  as  owner  or  otherwise,  any  stock  of  the  said 
defendant,  the  California  Savings  Bank.'' 

^'^^  There  can  be  no  doubt  of  the  materiality  of  these  issues, 
and  to  them  the  findings  should  have  responded. 

The  fourth  finding  is  as  follows:  ^^That  at  the  time  said  cer- 
tificate of  deposit  was  issued  the  said  defendant,  S.  O.  Haver- 
male,  was  the  owner  of  five  hundred  of  said  shares  of  the  capital 
stock  of  said  savings  bank,  and  said  defendant,  the  California 
National  Bcmk,  was  the  owner  of  fifteen  hundred  of  said  shares 
of  the  capital  stock  of  said  savings  bank.'* 

As  we  have  seen,  the  evidence  does  not  justify  this  finding 
as  to  the  number  of  shares  held  by  the  national  bank,  and  as  the 
basis  of  a  conclusion  of  law  that  it  is  liable  to  the  plaintiff,  as  a 
stockholder,  must  be  construed  to  mean  that  whether  it  was  ac- 
quired by  an  act  ultra  vires,  or  by  an  officer  of  the  bank  with- 
out authority,  could  not  and  does  not  affect  the  question  of  ap- 
pellant's liability.  This  is  made  clear  by  a  ruling  made  during 
the  trial. 

The  national  bank  called  a  witness  who  produced  the  book 
containing  the  minutes  of  the  board  of  directors  of  said  national 
bank,  and  offered  in  evidence  the  minutes  of  a  meeting  of  the 
board.  The  plaintiff  objected,  on  the  ground  ''that  it  does  not 
make  any  difference";  and  this  objection  was  sustained  and  de- 
fendant excepted.    The  national  bank  then  ^offered  to  prove 
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by  the  lecord-l^ook  of  the  board  of  diiectois  of  the  California 
National  Bank  that  no  authority  was  ever  given  or  conferred  by 
the  board  of  directors  to  J.  W.  Collins,  or  any  other  officer  or 
officen  of  said  California  National  Bank,  to  make  any  tnbscrip- 
tion  or  iabscriptiona  for  any  share  or  shares  of  the  capital  stock 
of  the  California  Savings  Bank,  or  to  receive  any  money  there- 
for.'' 

An  objection  to  this  offer  that  it  was  incompetent,  irrelevant, 
and  immaterial  was  sustained,  and  an  exception  taken. 

This  ruling  though  justified  by  the  Kennedy  case  in  this 
court,  must  be  held  erroneous  under  the  decision  of  the  same 
case  in  the  supreme  court  of  the  United  States. 

I  think,  also,  for  the  reasons  above  stated,  that  appellant's 
specification  that  the  fourth  finding,  so  far  as  it  relates  to  ap- 
pellant, is  against  law  must  be  sustained,  inasmuch  as  it  must 
be  understood  in  order  to  support  the  judgment  that  the  man- 
ner in  which  the  stock  waa  acquired  is  an  immaterial  factor  in 
<""*  determining  the  liability  of  the  bank  as  a  stockholder;  for, 
if  the  finding  had  been  that  it  acquired  the  stock  by  original  sub- 
■cription,  the  finding  would  not  have  supported  the  judgment 
rendered  against  appellant. 

For  the  error  of  the  court  in  excluding  the  said  offered  evi- 
dence, and  because  of  its  failure  to  find  upon  the  issues  pre- 
sented by  appellant's  answer,  the  judgment  and  order  appealed 
from  should  be  reversed. 

Belcher,  C,  and  Chipnum,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  appealed  from  are  reversed. 

McFarland,  J.,  Temple,  J^  Henshaw,  J. 


OORPORATIONS-PUHCHASB  by  one  of  stock  in  an- 
other.—One  corporation  cannot  subscribe  to  the  capital  stock  ot 
another  corporation:  Denny  Hotel  Co.  ▼.  Schram,  e  Wash.  134;  36 
Am.  St.  Rep.  130;  unless  expressly  authorized  by  statute:  Bank  of 
Commerce  ▼.  Hart,  37  Neb.  197;  40  Am.  St.  Rep.  479;  or  unless  such 
a  power  can  be  Implied  from  the  powers  expressly  ^rranted:  People 
T.  Chicago  etc.  Co.,  180  111.  268;  17  Am.  St  Rep.  319.  But  no  one 
wlU  seriously  contend  that  a  corporation,  whatever  its  purpose,  may 
not  acquire  stock  as  security  for,  or  in  payment  of,  a  debt,  and,  if 
necessary  to  the  enforcement  of  the  security,  may  acquire  title 
thereto:  See  monographic  note  to  Denny  Hotel  Co.  ▼.  Schram,  36 
Am.  St  Rep.  140,  on  the  right  of  one  corporation  to  acquire  stock 
In  another. 

CORPORATIONS  —  WHEN  MAY  PLEAD  UI^TRA  VIRES.— A 
contract  ultra  vires  in  the  proper  sense  Is  wholly  void,  and  cannot 
be  ratified  by  either  party.    No  performance  on  either  side  can 
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give  tt  validity:  Marble  Co.  ▼.  Harvey,  92  Tenn.  115;  36  Am.  St 
Rep.  71,  and  note.  A  corporation  may  urge  the 'defense  of  ultra 
vires  as  against  its  contract  forbidden  by  statute  or  contrary  to 
public  policy,  though  it  has  received  the  benefit  thereof:  Franklin 
Nat  Banlc  v.  Whitehead,  149  Ind.  560;  63  Am.  St  Rep.  302.  See 
McNulta  V.  Com  Belt  Banlc,  164  IlL  427;  56  Am.  St  Rep.  203,  and 
note;  and  Bedford  Belt  By.  Oa  v.  McDonald,  17  Ind.  App.  492;  00 
Am.  St  Rep.  172;  and  note. 
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Gbbmania  Ltfb  Insubanob  Gompakt  v.  Lvwin. 

CM  Colorado,  4S.] 

INSUBANOB,  LIFB-BVIDBNOB— ADMISSIBILITY  OF  IN- 
QUS8T.— In  an  action  on  a  policy  of  Insurance  upon  the  Ufe  of  a 
person,  since  deceased,  the  verdict  of  a  coroner's  jury  that  the  de- 
ceased committed  suicide  Is  not  admissible  In  evidence  to  establish 
that  fact  as  a  defense. 

COBONBB'S  INQUEST— OBJECT  OF.— The  purpose  of  a  cor- 
oner's Inquest  Is  merely  to  furnish  the  foundation  for  a  criminal 
proaecutlon  In  case  the  death  Is  shown  to  be  felonious. 

STATUTES  ADOPTED  FBOM  ANOTHEB  STATE  — CON- 
8TBUCTI0N.— In  adopting  a  statute  of  a  sister  state,  It  Is  taken 
with  the  construction  theretofore  put  upon  it  by  the  courts  of  that 
state,  but  this  rule  does  not  apply  to  a  construction  put  upon  the 
atatute  by  the  courts  of  that  state  since  its  adoption  In  this  state. 

WITNESSES-MATTER  OF  OPINION— COMPETENCY— 
DETEBMINATION  OF.— Whether  a  witness,  called  to  testify  to  any 
matter  of  opinion,  has  such  qualifications  and  knowledge  as  to  make 
his  testimony  admissible  Is  a  preliminary  question  for  the  Judge 
presiding  at  the  trial,  but  his  decision  Is  not  conclusive,  If  It  la 
clearly  shown  to  be  erroneous  In  matter  of  law. 

WITNESSES-EXPERTS-COMPETENCY  OF,  IN  CASES 
OF  POISONING  BY  CYANIDE  OF  POTASSIUM.— If  a  medical 
witness  is  called,  as  an  expert,  to  prove,  among  other  things,  the 
aymptoms  attending  a  case  of  poisoning  by  cyanide  of  potassium, 
he  Is  competent  to  testify,  after  a  foundation  is  laid,  showing  that 
he  Is  a  regularly  licensed  physician,  of  extensive  practice  and  ex- 
perience, and  has  made  a  special  study,  for  many  years,  of  tox- 
icology, although  he  may  have  had  no  actual  experience  with  cases 
of  poisoning  with  that  particular  drug. 

INSURANCE,  LIFE— ACTION— DIRECTION  OF  VERDICT. 
In  an  action  upon  a  policy  of  life  Insurance,  where  the  defense 
Is  that  the  deceased  committed  suicide  by  taking  cyanide  of  potas- 
sium, It  is  reversible  error  for  the  court  to  direct  a  verdict  for  the 
plaintiff,  when  there  Is  some  evidence,  though  circumstantial,  in 
support  of  the  Issue  tendered  by  the  insurance  company. 
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Action  upon  a  policy  of  life  insurance,  brought  by  Boss  Lewin^ 
as  trustee,  and  the  First  National  Bank  of  Denver,  against  the 
Germania  Life  Insurance  Company,  of  New  York  city.  The 
policy  was  upon  the  life  of  Jacob  Boehm,  for  the  sum  of  thirty 
thousand  dollars.  It  was  procured  by  him  on  October  23, 1891^ 
and  on  November  11, 1891,  he  assigned  and  transferred  it  to  the 
plaintiffs.  On  March  14, 189!^,  Boehm  died  at  Denver,  Colorado, 
proof  of  death  was  made,  and  payment  of  the  policy  demanded, 
which  was  refused.  The  plaintiffs  then  brought  this  action  in 
which  Hut  company  rat  up  the  defense  that  the  deceased  had 
committed  mxicide,  within  three  years  from  the  date  of  the 
policy,  which  contained  a  clause  making  it  void  and  of  no  effect 
if  the  insured  should,  within  three  years  from  the  date  thereof, 
''die  by  suicide,  or  by  his  or  her  own  hand,  or  in  consequence  of 
an  attempt  to  commit  suicide,  or  to  take  his  or  her  own  life, 
whether  sane  or  insane  at  the  time.''  It  was  claimed  by  the 
defeiiM  that  the  death  of  Boehm  waas  caused  hy  his  taking 
cyanide  of  potassium.  It  appeared  that  on  and  prior  to  March 
14,  1893,  Boehm  had  been  conducting  an  extensive  business  in 
the  city  of  Denver,  with  one  Steinbok,  under  the  firm  name  of 
Boehm  &  Co.  Upon  that  date  both  he  and  the  firm  were  finan- 
cially embarrassed,  and  the  property  of  the  firm  was  seized  under 
a  writ  of  attachm^t  levied  in  favor  of  the  First  National  Bank 
of  Denver.  The  company,  in  support  of  the  issue  raised  by  it, 
alleged  and  proved  that  cyanide  of  potassium  is  a  deadly  poison. 
Bodun,  shortly  after  the  levy  of  the  attachment,  was  found  dead 
in  a  room  at  a  hotel.  He  was  lying  upon  a  bed,  flat  upon  his 
back;  his  shoes  had  been  removed  from  his  feet;  his  coat  was  off, 
▼est  unbuttoned,  necktie  untied,  and  collar  loosened.  In  the  in- 
side vest  pocket  of  the  deceased  was  found  about  an  ounce  vial. 
There  was  a  tumbler  in  the  room  in  which  there  was  about  half 
a  teaspoonful  of  liquid,  which  a  doctor  pronounced  cyanide  of 
potassium.  The  vial  was  labeled  "Sol.  Cyanide  of  Potassium," 
and  there  was  evidence  that  the  contents  of  both  the  tumbler  and 
the  bottle  were  the  same.  The  head  of  the  deceased,  when  ex- 
amined by  a  physician,  was  thrown  back  at  an  angle  of  forty-five 
degrees;  his  mouth  was  open;  his  eyes  were  partially  open;  his 
body  was  still  warm;  and  his  fingernails  were  bluish  in  color. 
The  solution  in  the  glass  was  pronounced  by  a  medical  witness  to 
be  the  same  as  that  in  the  vial,  and  another  witness  described 
the  contents  of  the  vial  and  glass  as  having  an  odor  'like  bitter 
almonds  or  prussic  acid."    The  evidence  tended  to  show  that 
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cyanide  of  potaflsimn^  placed  upon  the  tongve  or  lipg,  would 
giye  them  a  brownish  hue,  and  that  the  lips  and  tongue  of  the 
deceased  were  of  such  a  hue.  There  were  some  stains  upon 
the  lips  which  were  described  as  similar  to  that  which  would 
be  produced  from  drinking  from  a  glass.  There  were  a  few 
drops  on  the  chin  which  had  aUo  discolored  the  skin.  It  was 
in  OTidence  that  cyanide  of  potassium,  with  syrup  of  lemon, 
would  discolor  the  skin,  making  it  of  a  brownidi  hue,  that 
on  March  10,  1892,  Mr.  Boehm  procured  a  bottle  of  cyanide 
of  potassium  from  Dr.  Muir,  his  family  physician;  that  such 
liquid  was  at  the  time  colorless;  and  that  Mr.  Boehm  was  fa- 
miliar with  the  effects  of  the  drug.  It  was  also  shown  that 
the  prescription  giyen  by  Dr.  Muir  to  Mr.  Boehm  contained 
ayrup  of  lemon,  and  there  was  some  evidenee  tending  to  show 
that  this  compound  would  take  on  a  brownish  hue  with  the 
lapee  of  time.  The  body  of  the  deceased  was  removed  to  an 
mdertaking  establishment.  The  testimcmy  showed  that  the  lips 
irf  the  deceased  had  a  garlicky  odor^  like  cyanide  of  potassium, 
that  the  odor  of  the  contents  of  the  vial  was  also  Ukethat  drug, 
and  that  the  odor  of  cyanide  of  potassium  is  peculiar  and  unmis- 
takable. The  evidence  also  showed  that  Boehm  was  away  at 
lunch,  about  the  noon  hour,  when  the  attachment  was  levied, 
in  company  with  two  friends,  one  of  whom  was  a  dose  business 
and  personal  friend,  named  Adolph  Schayer.  While  at  the 
taUe  Boehm,  by  a  telephone  in  the  room,  communicated  with  his 
partner  in  the  store,  and  when  he  returned  to  his  friends  it  was 
moticed  that  he  was  pale  and  much  agitated,  and  he  expressed  a 
desire  to  leave  without  eating,  whereupon  his  friends  said  they 
would  go  with  him.  After  leaving  the  restaurant,  and  while 
going  toward  Boehm's  place  of  business,  the  evidence  showed 
that  Boehm  was  laboring  under  great  excitement,  and  said  to 
Schayer,  ^'Adolph,  they  have  got  me;  the  sheriff  is  in  possession 
of  the  place  now.''  He  then  began  muttering  to  himself,  ^'My 
God!  I  didn't  think  George  would  do  it."  TTpon  being  ques- 
tioned 9B  to  whom  he  referred,  he  said,  ''Why,  the  First  National 
Bank  attachment."  Soon  after  this  he  stopped  on  the  sidewalk, 
and  said,  ''Adolph,  I  want  you  to  promise  me  one  thing:  I  want 
you  to  be  as  good  a  friend  to  my  wife  as  you  have  been  to  me." 
The  company  assumed  the  burden  of  proof  and  offered  much  evi- 
denee;,  only  a  part  of  which  was  admitted.  When  it  rested,  the 
court  directed  a  verdict  for  the  plaintiffs,  and  rendered  judg- 
ment in  accordance  with  such  verdict  when  returned.  An  ap* 
peal  was  taken  to  reverse  such  judgment. 
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Williams  &  Whitford,  Hugh  Butier,  and  C.  S.  Wilson,  for  the 
Appellant 

Jerome  &  Hood,  and  C.  J.  Hughs,  Jr.,  for  the  appellees. 

^  HAYT,  C.  J.  In  reviewing  the  action  of  the  district  court 
in  directing  a  verdict  and  rendering  judgment  for  plaintiff,  we 
are  not  only  to  consider  the  evidence  actually  received,  hut,  also, 
such  competent  evidence  as  was  offered  and  rejected.  In  support 
of  the  issue  as  to  the  alleged  suicide  of  the  deceased,  the  defend- 
ant offered  in  evidence  the  duly  certified  verdict  of  the  coro- 
ner's jury.  When  this  offer  was  first  made,  the  trial  judge 
seemed  to  have  been  of  the  opinion  that  such  inquisitions  were 
in  no  case  admissible.  After  argument  of  counsel,  the  court 
changed  its  opinion  in  this  respect,  but  rejected  the  inquisition 
upon  the  ground  thatnt  was  impeached  for  irregularity  in  the 
proceeding  by  the  evidence  of  Colonel  Chivington,  the  coroner. 

Upon  this  rehearing,  we  are  of  the  opinion  thai;  the  first 
impression  of  the  trial  court  was  correct,  and  that  the  inqui- 
sition was  not  admissible  for  the  purpose  of  proving  suicide. 
This  view,  which  is  in  opposition  to  the  conclusion  announced 
upon  the  former  hearing,  is  based  primarily  upon  a  more  care- 
ful examination  of  our  statutes. 

For  instance,  with  us  the  coroner  is  made  a  conservator  of 
the  peace,  and  in  case  of  information  reaching  him  of  the  vio- 
lent or  sudden  death  of  any  person  within  his  jurisdiction,  the 
cause  of  which  is  unknown,  he  is  required  to  proceed  and  view 
the  body  and  make  proper  inquiry  in  respect  to  the  cause  and 
manner  of  death,  and,  when  such  death  occurs  under  sus- 
picious circumstances,  he  is  forthwith  to  summon  a  jury  of  six 
persons,  citizens  of  the  county,  to  appear  and  hold  an  inquest. 
In  case  the  jury  finds  that  a  crime  has  been  committed,  and 
names  the  person  whom  the  jury  believes  has  '^  committed  the 
same,  it  is  the  duty  of  the  coroner  to  issue  a  warrant  to  ar- 
rest such  person,  and  take  him  forthwith  before  a  justice  of 
the  peace,  and,  when  the  person  charged  is  brought  before  the 
justice  of  the  peace,  he  ''shall  be  dealt  vith  as  a  person  held 
under  a  criminal  complaint  in  the  usual  form/*  such  war- 
rant being  a  sufficient  foundation  for  the  proceeding  before  a 
justice,  the  same  as  an  ordinary  complaint  under  oath.  Such 
being  the  substance  of  the  statutes,  we  conclude  that  the  pur- 
pose of  inquisitions  of  this  character  is  merely  to  furnish  the 
foundation  for  a  criminal  prosecution  in  case  the  death  is  shown 
to  be  felonious. 
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It  18  claimed  that  inqiusitioiis  by  coroners  were  admissible 
in  evidence  at  conunon  law,  and  hence  are  now  admissible  in 
jiuisdictiona  where  the  common-law  rule  has  not  been  changed 
by  statoteSy  and  the  following  cases  are  cited  in  support  of  this 
contention:  United  States  Life  Ins.  Co.  ▼.  Vocke,  129  111.  557; 
Pyle  T.  Pjle,  168  HL  289;  Walther  v.  Mutual  Life  Ins.  Co.,  65 
Cal.  417. 

The  English  rule,  however,  grew  out  of  the  fact  that  the  in- 
quisition waa  a  judicial  proceeding,  authorized  by  statute,  and 
made  the  source  of  title  of  the  king  for  lands  escheating  to  the 
govenunent,  and  hence  were  analogous  to  proceedings  in  rem, 
but  this  reason  is  without  force  under  our  system  of  govern- 
ment. Moreover,  under  our  constitution,  as  originally  adopted, 
no  part  of  the  judicial  power  of  the  state  could  be  vested  in  the 
coroner.  It  is  true  that  this  constitution  was  amended  in  1885 
80  ae  to  permit  the  legislature  to  create  new  courts,  conferring 
upon  that  body  a  large  discretion  with  reference  to  the  juris- 
diction that  might  be  given  to  such  courts,  but  no  attempt  has 
since  been  made  to  confer  judicial  power  upon  coroners  in  this 
state;  hence  the  inquest  sought  to  be  introduced  in  this  case 
was  extrajudicially  taken,  and  should  have  been  excluded  under 
the  rule  laid  down  by  Professor  Greenleaf :  1  Oreenleai  on  Evi- 
dence, sec.  556. 

It  ia  true  that  a  oontrary  conclusion  has  been  reached  in  the 
state  of  Illinois,  xmder  statutes  quite  similar  to  our  own,  ^^  but 
those  cases  were  decided  since  the  statutes  were  adopted  here, 
and  for  this  reason  the  rule  does  not  prevail  that,  in  adopting 
a  statute  of  a  sister  state,  we  take  it  with  the  construction  there- 
tofore put  upon  it  by  the  courts  of  that  state.  For  this  reason, 
the  Illinois  decisions  are  persuasive  merely,  and  not  controlling. 

The  case  of  Walther  v.  Mutual  life  Ins.  Co.,  65  Cal.  417,  is 
hardly  an  authority  in  favor  of  the  inquisition  in  this  case,  as 
in  that  case  the  plaintiff  in  an  action  upon  a  life  insurance  pol- 
icy himself  introduced  in  evidence  the  record  of  the  proceeding 
of  a  coroner's  jury.  This  record  was  introduced  for  the  purpose 
of  showing  that  the  party  had  complied  with  the  requirements 
of  the  policy  as  to  the  preliminary  proofs  of  death,  but  it  also 
showed  the  verdict  of  the  coroner's  jury,  which  was,  in  effect, 
that  the  insured  had  committed  suicide,  and  the  court  held  that 
the  whole  admission  must  be  taken  together,  and,  when  so  taken, 
were  prima  facie  evidence  of  the  facts  stated  therein,  including 
the  statement  with  reference  to  the  suicide  of  the  deceased.  It 
does  not  necessarily  follow,  from  the  decision  of  the  court,  or 
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anything  said  in  that  opinion  o<r  in  the  opinion  in  Insnmice 
Co.  Y.  Newton^  22  Wall.  32,  and  upon  which  the  California  de- 
cision is  based,  that  the  inqiiisition  would  have  been  admitted 
in  evidence  to  prove  suicide  if  seasonable  objection  had  been 
made  thereto. 

In  caae  of  death  under  suspidoua  circiunstaneeBj  or  reanltin^ 
from  accident,  the  rule  permitting  inquisitions  to  be  used  in 
evidence  would  result  in  a  race  and  scramble  to  secure  a  favor- 
able coroner's  verdict,  that  would  influence,  and  perhaps  control, 
in  case  suit  should  be  instituted  againfit  life  insurance  companies 
upon  policies  of  insurance,  and  in  cases  of  accidents  occurring  as 
the  result  of  negligence  on  the  part  of  corporations  op^iatin^ 
railways,  street  car  lines,  mining  for  coal  or  the  precious  metals, 
et  cetera.    Law  writers,  of  late,  have  frequently  animadverted 
upon  the  carelessness  with  which  such  inquests  are  frequently 
conducted,  and  to  allow  inquisitions  to  be  used  in  a  suit  between 
private  parties  upon  ^^  a  cause  of  action  growing  out  of  the 
death  of  the  deceased,  as  in  this  case,  would  be  to  introduce  an 
element  of  uncertainty  into  the  practice  which,  we  think,  would 
be  central^  to  public  policy,  and  pernicious  in  the  extreme;  and 
for  these  reasons  we  conclude,  upon  careful  consideration,  that 
the  safer  and  better  rule  is  to  exclude  such  inquisitions:  State  v. 
County  Commrs.,  54  Md.  426;  Ooldschmidt  v.  Mutual  life  Ins. 
Co.,  102  N.  Y.  486. 

The  appellant  introduced  Dr.  Eskridge  as  an  expert  witness 
for  the  purpose,  among  other  things,  of  proving  by  him  the 
symptoms  attending  a  case  of  poisoning  by  cyanide  of  potassium. 
Dr.  Eskridge  testified  that  he  graduated  from  Jeffenaon  Medical 
College,  of  Philadelphia,  about  nineteen  years  before,  and  that 
he  has  been  regularly  and  constantly  engaged  in  the  practice  of 
his  profession  since  that  time;  that  he  was  duly  licensed  to  prac- 
tice medicine  under  the  laws  of  Colorado;  that  toxicology  was  a 
part  of  the  medical  instniction  received  at  college,  and  that  he 
had  made  this  branch  of  his  profession  a  special  study  for  twelve 
or  thirteen  years;  that  he  had  been  a  lecturer  and  teacher  in 
toxicology  for  four  or  five  years;  that  he  was  familiar  with  all  the 
authorities  and  had  them  at  the  time  in  his  library;  that  while 
he  had  had  no  experience  in  treating  a  case  of  poisoning  from 
cyanide  of  potassium  he  had,  in  his  experience,  treated  many 
other  cases  extending  over  a  large  field:  that  he  had  had  nearly 
one  hundred  cases  of  suicide  or  homicide  from  poisoning;  that 
he  had  had,  probably,  eighteen  cases  of  arsenical  poisoning,  some 
fifte^  cases  of  opium  poisoning,  cases  of  poisoning  by  beUa- 
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donna,  by  carbolic  acid,  one  case  of  nitric  add  poisoning,  one 
ciae  of  T^ntria  de  veri  poisoning,  two  cases  of  aconite  poisoning, 
and  one  of  bichloride  of  mercury,  or  corrosive  sublimate,  poison- 
ing. 

Notwithstanding  the  extended  study  and  ezperienoe  of  Dr. 
Eskridge^  and  Ms  admitted  learning,  the  court  refused  to  receije 
his  testimony  with  reference  to  tiie  effects  of  cyanide  of  potas- 
sium upon  the  human  system,  for  the  reason  tiiat  he  had  had 
no  actual  experience  witii  poisoning  from  cyanide  ^  of  poFtas- 
sium.  In  this  ruling  we  think  the  court  was  clearly  in  error. 
It  is  seldom  that  a  witness  is  presented  whose  general  com- 
petency, not  only  in  the  practice  of  medicine,  but  in  toxicology, 
is  so  well  established  as  was  that  of  Dr.  Eskridge  upon  the  trial; 
and  the  court  erred  in  allowing  the  fact  that  he  had  never  at- 
tended a  patient  suffering  from  poisoning  by  cyanide  of  potas- 
sium to  outweigh  all  other  evidence  of  competency.  New  poi- 
sons are  constantly  being  discovered  by  scientists,  and  under 
the  rule  announced  by  the  district  court,  all  inquiry  as  to  the 
result  of  such  new  poisons  upon  the  human  system  from  experts 
would  be  excluded.  In  fact,  under  the  rule  announced,  expert 
evidence  would  be  excluded  in  all  except  those  cases  in  which 
some  of  the  usual  and  well-known  poisons  were  resorted  to.  We 
think  this  rule  would  offer  a  premium  to  the  ingenuity  of  crim- 
inals and  others  in  the  selection  of  rare  and  unusual  poisons  to 
destroy  human  life.  It  is  entirely  too  technical,  and  not  sup- 
ported by  reason  or  authority.  The  evidence  shows  that  cyanide 
of  potassium  acts  almost  instantaneously,  and  that,  if  sufficient 
IS  admininstered,  death  follows  immediately;  hence,  the  chance 
of  finding  a  physician  qualified  to  teeftity  under  the  rule  an- 
nounced by  the  district  court  is  slight,  indeed. 

In  some  states  it  has  been  held  that  the  decision  of  the  trial 
court  upon  the  competency  of  a  witness  to  testify  as  an  expert 
is  conclusive;  but  we  think  the  contrary  rule  is  supported  by 
the  weight  of  reason  and  authority.  It  has  the  sanction  of  the 
supreme  court  of  the  United  States,  and  should  be  followed  in 
order  that  the  practice  in  the  state  and  national  courts  may  be 
similar.  In  the  case  of  Still  well  etc.  Mfg.  Co.  v.  Phelps^  130 
U.  S.  520,  this  rule  is  stated  as  follows:  '^Whether  a  witness, 
called  to  testify  to  any  matter  of  opinion  has  such  qualifications 
and  knowledge  as  to  make  his  testimony  admissible  is  a  pre- 
liminary question  for  the  judge  presiding  at  the  trial;  and  his 
decision  is  conclusive,  unless  clearly  shown  to  be  erroneous  in 
matter  of  law."    In  the  case  at  bar,  we  think  it  is  dear  that  the 


222  Qebmania  Life  Insurance  Co.  v.  Lewin.        [Colow 

district  judge  eired  as  to  the  law.  The  evidence  of  Dr.  Esk- 
ridge  ^  and  experts  similarly  qualified  should  have  been  ad- 
mitted* 

We  are  of  the  opinion  that  the  evidence  properly  admitted, 
and  that  which  was  offered  and  erroneously  refused,  was  suffi- 
cient to  entitle  the  defendant  to  have  the  defense  of  suicide  sub- 
mitted to  the  jury;  and  although  such  plea,  to  prevail,  must  be 
established  by  clear  and  satisfactory  evidence,  it  may,  neverthe- 
less, be  80  established  by  circumstantial  evidence.  In  this  case 
we  think  it  is  dear  that  the  court  erred  in  directing  a  judgment 
for  the  plaintiff.  The  judgment  will,  therefore,  be  reversed  and 
the  cause  remanded. 


INQUEST— DUTY  OP  CORONBR— ADMISSIBILITY  OP  IN- 
QUEST IN  EVIDENCE.— It  is  the  duty  of  a  coroner  to  bold  an 
Inquest  super  visum  corporis,  where  he  has  cause  to  suspect  the 
deceased  was  feloniously  destroyed,  or  when  his  death  was  caused 
by  violence:  County  of  Lancaster  v.  Mishler,  100  Pa.  St  624;  45  Am. 
Rep.  402.  Post  mortem  inquisitions,  made  under  the  authority  of 
the  coroner,  are  admissible  in  evidence:  Grand  Lodge  etc.  ▼.  Wle- 
ting,  168  111.  408;  61  Am.  St  Rep.  123. 

STATUTES  ADOPTED  FROM  ANOTHER  STATE— CON- 
STRUCTION.—The  rule  that  when  one  state  adopts  the  statute  of 
another,  it  thereby  adopts  the  construction  placed  on  such  statute 
by  the  highest  court  of  the  state  from  which  it  is  taken,  has  no 
application  when  such  construction  is  not  placed  on  the  statute  until 
after  its  adoption:  Note  to  Rouse  v.  Donovan,  63  Am.  St  Rep. 
462. 

WITNESSES— EXPERTS  UPON  MEDICAL  QUESTIONS- 
COMPETENCY.— A  witness  may  be  permitted  to  testify  as  an  ex- 
pert when  shown  to  be  qualified  by  experience:  Chicago  v.  Seben, 
165  111.  871;  56  Am.  St  Rep.  245.  A  physician  may  give  an  opinion 
upon  a  question  as  to  which  his  knowledge  is  based  on  reading  and 
study  alone;  and,  In  a  case  of  alleged  poisoning,  he  may  testify  from 
an  examination,  or  from  a  hypothetical  statement  whether  death  re- 
sulted from  poisoning:  See  monographic  note  to  Hammond  ▼.  Wood- 
man, 66  Am.  Dec.  234,  235,  on  experts  and  their  testimony.  It  is  for 
the  court  to  determine,  In  the  first  instance,  whether  a  witness  offered 
as  an  expert  possesses  the  proper  qualifications:  Thompson  v.  Isb, 
99  Mo.  160;  17  Am.  St  Rep.  552.  The  competency  of  a  witness  is  a 
question  for  the  court:  Grand  Lodge  etc.  v.  Wleting,  168  111.  408; 
61  Am.  St  Rep.  123,  and  note;  and  its  ruling  thereon  Is  not  subject 
to  review  or  disturbance  on  appeal,  unless  a  clear  abuse  of  discre- 
tion is  shown:  Bowdle  t.  Detroit  St  R.  R.  Co.,  103  Mich.  273;  50 
Am.  St  Rep.  866,  and  note.  To  render  the  opinion  of  a  witness 
admissible  as  expert  evidence,  he  must  appear  to  have  special 
knowledge  of  the  subject  under  inquiry:  Laing  v.  United  etc.  Canal 
Co.,  54  N.  J.  L.  576;  83  Am.  St  Rep.  682. 

TRIAL— DIRECTING  VERDICT.— If  the  evidence  clearly  estab- 
lishes the  right  of  the  plaintiflF  to  recover,  and  no  defense  is  proved, 
it  is  proper  for  the  court  to  direct  a  verdict  for  the  plaintiff,  but 
not  otherwise:  Note  to  Schuermann  ▼.  Dwelling  House  Ins.  GOi^ 
52  Am.  8t  Rep.  870. 
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TAXB8— POWBB  OF  8TATB  TO  LBVT.— A  state  haa  an  nn- 
qneationable  right  to  tax  all  aubjecta  within  its  Jurisdiction,  and 
this  right  may,  hi  the  discretion  of  the  legislature,  be  exercised 
over  ail  property  coming  temporarily  within  the  state,  whether 
for  trade,  business  or  conv^iience^  unless  such  exercise  of  power 
conflicts  with  some  constitutional  limitation. 

TAXB8— PERSONAL  PROPERTY.— Personal  property  may, 
for  the  purpose  of  taxation,  be  separated  from  its  owner,  and  he 
inny  be  taxed,  on  its  account,  wherever  it  is,  though  it  may  not  be 
at  the  place  of  his  domicile. 

TAXES-INTERSTATE  COMMERCE— TAXATION  OF  IN- 
STRUMBNTALITIES.— A  sUte  cannot  hiterfere  with  interstate 
commerce  by  the  imposition  of  a  tax  for  the  privilege  of  transact- 
ing such  commerce,  but  it  does  have  a  right  to  tax,  at  their  full 
value,  all  the  instnimentalitiea,  within  the  states  used  for  such 
commerce. 

TAXES-INTEBSTATS  OOMMEBOE-RBFBIOERATOR- 
CARS— TAXATION  OF.— Refrigerator-cars,  used  for  the  transpor- 
tation of  perishable  freight,  frcMu  time  to  time,  within  a  state,  by  a 
railroad  company,  which  liires  the  cars  from  a  foreign  corpora- 
tion, and  pays  for  their  use  according  to  mileage,  in  the  same  way 
that  railroad  companies  hire  and  pay  for  freight-cars  on  connecting 
lines  of  railroad,  may  be  lawfully  taxed  by  the  state,  though  such 
ears  are  used  for  interstate  commerce,  and  the  assessment  may  be 
based  upon  the  average  number  of  such  cais  In  use,  during  the 
year,  in  the  state. 

Action  brought  by  the  American  Befrigerator  Transit  Com- 
pany,  the  defendant  in  error,  to  have  a  certain  tax  declared  null 
and  v<Hd,  and  to  restrain  Hall,  the  plaintiff  in  error,  as  treasurer 
of  Arapahoe  county,  from  collecting  such  tax«  As  required  by 
statute,  the  receiver  of  the  Union  Pacific,  Denver  &  Qulf  Bail- 
way  Company  reported  to  the  state  board  of  equalization  that  he 
had  in  use  on  the  line  of  railway  operated  by  him,  during  the 
year  of  1894,  forty-two  refrigerator  cars  belonging  to  the  transit 
company.  The  state  board  of  equalizaticm  thereupon  assessed 
the  cars  to  the  transit  company  at  a  valuation  of  two  hundred 
and  fifty  dollars  each,  or  a  total  valuation  of  ten  thousand  five 
hundred  dollars,  and  distributed  the  assessment  to  the  different 
counties,  through  which  the  line  of  railway  upon  which  the  cars 
were  used  extended,  according  to  the  mileage  in  each  county  re- 
spectively. Of  this  assessment,  seven  hundred  and  fifty  dollars 
was  distributed  to  Arapahoe  counly,  whose  county  assessor  made 
cot  a  tax  list  based  on  such  assessment,  and  delivered  it  to  Hall, 
as  county  treasurer  of  Arapahoe  county,  with  his  warrant  attach- 
ed thereto  for  the  collection  of  the  sum  of  twenty-one  dollars 
and  sixty-three  oentB,  being  the  amount  of  taxes  so  assessed 
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against  the  transit  company.  Hall  was  proceeding  to  collect  this 
amount  bj  distraint  and  iale  of  the  property  of  the  transit  com* 
pany  when  this  action  was  brought.  The  cause  was  tried  by  the 
court  upon  an  agreed  statement  of  facts,  which  showed  that  the 
transit  company  was  engaged  in  the  business  of  furnishing  re- 
frigerator cais  for  the  transportation  of  perishable  products  over 
various  lines  of  railroads  in  the  United  States,  and  that  the 
cars  furnished  to  such  receiver  were  only  transiently  present 
within  the  state  from  time  to  time^  engaged  for  the  purposa 
named.  The  nature  of  the  material  part  of 'the  constitutional 
and  statutory  provisions  involved  appear  in  the  opinion.  The 
relief  prayed  for  was  granted  and  the  county  treasurer  sued  out 
a  writ  of  error. 

Qoudy  &  Twitchell,  Byron  L.  Carr,  attorney  general,  and 
Calvin  E.  Beed,  assistant  attorney  general,  for  the  plaintiff  in 
error. 

Garland  Pollard,  Penrjr  Warner,  and  Charles  M.  Kendall,  for 
the  defendant  in  error. 


GODDARD,  J.  The  power  of  the  state  to  levy  the  tax 
in  question  is  challenged  by  defendant  in  error  upon  three 
grounds:  1.  Because  the  cars  being  only  transiently  present 
within  the  state  from  time  to  time,  acquired  no  such  situs  within 
the  state  as  is  necessary  to  give  the  state  jurisdiction  over  them 
for  the  purposes  of  taxation;  3.  Because  such  taxation  would 
amount  to  a  regulation  of  interstate  commerce,  and  thus  be  re- 
pugnant to  the  exclusive  power  vested  in  Congress  to  regulate 
such  commerce;  3.  Because,  even  if  taxable  within  this  state,  no 
proper  provision  has  been  made  by  the  legislature  to  assess  and 
tax  such  property. 

The  first  objection  presents  what  we  regard  as  the  difficult 
question  in  the  case,  and  its  solution  necessitates  an  inquiry  as 
to  the  meaning  of,  and  effect  to  be  given  to,  the  foregoing  con- 
stitutional and  statutory  provisions.  It  will  be  seen  by  refer- 
ence thereto  that  it  is  made  the  duty  of  the  state  board  of  equal- 
ization to  assess  all  the  property  in  this  state  owned,  used,  or  oon* 
trolled  by  railway  companies,  et  cetera.  And  it  is  made  the 
duty  of  the  officers  of  such  companies  to  furnish  the  state  board 
of  equalization,  on  or  before  March  15th  of  each  year,  a  state- 
ment showing  in  detail,  for  the  year  ending  on  December  Slat 
preceding  **a  full  list  of  rolling  stock  belonging  to  or  operated 
by  such  railway  company.  •  .  •  •  The  statement  shall  show  fhe 


6ept.  1897.]    Hall  v.  Amsrican  ETa  Tbaksit  Ca  225 

aotnal  proportion  of  the  rolling  stock  in  iwe  on  the  company's 
road,  all  of  which  is  necessary  for  the  transportation  of  freight 
and  passengers,  and  the  operation  of  the  road  within  the  state, 
during  the  year  for  which  the  statement  is  made/' 

The  right  of  a  state  to  tax  all  subjects  within  its  jurisdiction 
18  unquestionable;  and  this  right  may,  in  the  discretion  of  the 
legislature,  be  exercised  over  all  property  coming  temporarily 
vithin  its  territory,  whether  for  trade,  business,  or  conyenienccy 
unless  such  exercise  conflicfts  with  some  constitutional  limita- 
tion: Bailroad  Co.  v.  Peniston,  18  Wall.  5;  Lane  County  v.  Or- 
^on,  7  WalL  71;  Pullman's  Palace  Car  Co.,  ^^  v.  Pennsyl- 
vania, 141  U,  S.  18;  25  Am.  &  Eng.  Ency.  of  Law,  18. 

As  was  said  in  Pidlman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  "The  state,  having  the  right,  for  the  purposes  of  tax- 
ation, to  tax  any  personal  property  found  within  its  jurisdiction, 
without  regard  to  the  place  of  the  owner's  domicile,  could  tax 
the  specific  cars  which  at  a  given  moment  were  within  its  bor- 
ders.'* 

It  is  clearly  manifest  that  the  purpose  of  these  constitutional 
and  statutory  provisions  is  to  subject  all  property  owned  or  used 
by  a  railway  or  other  corporation  within  the  territorial  limits 
of  the  state  to  taxation  according  to  its  value,  regardless  of  the 
domicile  of  its  owner,  and  in  so  doing  they  exercise  a  well- 
recognized  function  of  legislation. 

"For  the  purposes  of  taxation,  as  has  been  repeatedly  affirmed 
by  this  courts  personal  property  may  be  separated  from  its  owner; 
and  he  may  be  taxed,  on  its  account,  at  the  place  where  it  is, 
although  not  the  place  of  his  own  domicile,  and  even  if  he  is 
not  a  citizen  or  a  resident  of  the  state  which  imposes  the  tax": 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18. 

While  it  is  true,  as  stated  by  cjunsel  for  defendant  in  error, 
that  it  has  been  uniformly  held  that  property  merely  in  transit 
through  a  state  acquires  no  situs  for  the  purposes  of  taxation, 
and  it  may  be  further  conceded  that  the  property  so  in  transit 
would  not,  within  the  letter  and  spirit  of  our  legislation,  acquire 
such  situs,  yet  it  by  no  means  follows  that  the  cars  in  question 
are  entitled  to  exemption  under  this  rule.  As  shown  by  the 
agreed  statement  of  facts,  these  cars  are  more  expensive  than 
the  ordinary  freight-cars,  and  the  various  railway  companies 
within  the  state  of  Colorado  have  not  deemed  it  a  profitable  in- 
vestment to  build  or  own  such  cars,  and  therefore  rely  upon  se- 
curing them  from  defendant  in  error,  or  like  corporations,  when 
needed;  that  it  is  necessary  for  the  railroad  companies  operating 
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within  the  state  of  Colorado  to  have  such  character  of  cars  in 
order  to  transport  over  their  respective  lines  perishable  freight; 
and  *•**  if  they  could  not  secure  them  when  needed^  it  would 
be  necessary  for  theln  to  own  and  keep  them  as  a  part  of  their 
rolling  stock.  The  sum  and  substance  of  which  amounts  to  this, 
that  such  cars  are  a  part  of  the  necessary  equipment  of  the  differ- 
ent railroads  using  them  in  the  state,  and  as  essential  to  the 
transaction  of  their  business  as  any  other  portion  of  their  rolling 
stock.  While  it  appears  that  said  cars  are  not  run  in  the  state 
in  fixed  numbers  or  at  regular  times,  and  that  certain  or  specific 
can  are  only  transiently  in  the  state,  yet  it  is  shown  that  the 
average  number  of  cars  used  in  the  course  of  the  business  afore- 
aaid  within  the  state  during  the  year  for  which  such  assessment 
was  made  was  equal  to  forty.  Under  these  circumstances,  we 
think  the  effect  of  our  legislation  is  to  give  to  the  cars  in  ques- 
tion a  situs  for  the  purpose  of  taxation;  and  that  they  were  ^habit- 
ually used  and  employed^'  in  the  state,  in  the  sense  that  these 
words  are  used  in  Marye  v.  Baltimore  etc.  Ey.  Co.,  127  XJ.  S.  117, 
and  are  assessable  under  the  rule  therein  announced.  Mr.  Jus- 
tice Matthews,  who  delivered  the  opinion  of  the  court,  in  uphold- 
ing the  right  of  the  state  of  Virginia  to  tax  the  Baltimore  and 
Ohio  Eailway  Company,  whose  situs  was  in  Maryland,  upon  roll- 
ing stock  used  interchangeably  upon  the  main  line  and  branches 
of  its  road  in  the  states  of  Maryland,  Virginia,  Pennsylvania,  and 
states  west  of  the  Ohio  river,  as  the  necessities  of  the  company 
required,  said:  "If  the  Baltimore  and  Ohio  Railroad  Company  is 
permitted  by  the  state  of  Virginia  to  bring  into  its  territory  and 
there  habitually  to  use  and  employ  a  portion  of  its  movable 
pers<»nal  property,  and  the  railroad  company  chooses  so  to  do, 
it  would  certainly  be  competent  and  legitimate  for  the  state  to 
impose  upon  such  property,  thus  used  and  employed,  its  fair 
share  of  the  burdens  of  taxation  imposed  upon  other  similar 
property  used  in  the  like  way  by  its  own  citizens/' 

The  status  of  the  cars  in  question  was  also  substantially  like 
that  of  those  under  consideration  in  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  in  that  there  was  an  average  number 
in  use  within  the  state  during  the  period  for  which  *••  the  tax 
was  levied;  and  we  think  that  under  the  reasoning  of  that  case, 
they  were  subject  to  taxation  in  this  state. 

Pickard  v.  Pullman  etc.  Car  Co.,  117  TJ.  S.  34,  and  Pullman 
etc.  Car  Co.  v.  Nolan,  22  Fed.  Rep.  276,  are  mainly  relied  on 
as  sustaining  a  contrary  view.  While  the  court  uses  general 
expressions  touching  the  question  of  situs  that  seem  to  sustain 
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the  contention  of  defendant  in  error,  it  is  to  be  observed  that 
the  question  then  under  consideration  was  the  validity  of  a 
license  or  privilege  tax  imposed  upon  cars  employed  in  inter^ 
state  commerce,  and  the  language  touching  the  situs  of  the  prop- 
erty was  used  with  reference  to  the  right  of  a  state  to  impose 
such  a  tax,  and  not  as  to  its  jurisdiction  to  impose  a  property 
tax,  as  in  the  case  under  consideration.  In  Pullman's  Palace 
Car  Company  v.  Pennsylvania,  141  U.  S.  18,  Mr.  Justice  Gray, 
referring  to  these  and  kindred  cases,  says:  '^Much  reliance  is  also 
placed  by  plaintiff  in  error  upon  the  cases  in  which  this  court 
has  decided  that  citizens  or  oorporatious  of  one  state  cannot  be 
taxed  by  another  state  for  a  license  or  privilege  to  carry  on  inter- 
state or  foreign  commerce  within  its  limits;  but  in  each  of  those 
cases  the  tax  was  not  upon  the  property  employed  in  that  busi* 
nesB,  but  upon  the  right  to  carry  on  the  business  at  all,  and  was 
thereby  held  to  impose  a  direct  burden  upon  the  commerce 
itself.'* 

It  will  be  readily  seen,  therefore,  that  the  expressions  of  the 
court  in  regard  to  the  question  of  situs  could  have  no  significance 
or  bearing  upon  that  question  as  presented  in  this  case.  If  it 
can  be  said  that  the  court  in  those  cases  intended  to  hold  that> 
xmder  the  conditions  therein  disclosed,  the  cars  acquired  no  situs 
that  would  subject  them  to  a  property  tax,  then  its  finding  was 
in  direct  conflict  with  the  conclusion  reached  in  the  later  cases 
above  referred  to. 

The  tax  now  under  consideration  is  not  a  license  tax,  or  in 
any  sense  a  tax  for  the  privilege  of  transacting  interstate  com* 
merce,  but  only  a  property  tax  imposed  upon  certain  cars  em- 
ployed in  such  commerce.  The  second  objection  urged  against 
its  validity  is,  therefore,  clearly  untenable.  The  power  of  a 
state  to  impose  such  a  tax  is  too  well  settled  to  ^^^  admit  of  dis- 
enssion.  As  was  said  by  Mr.  Justice  Brewer,  in  passing  upon  the 
petition  for  rehearing  in  Adams  Exp.  Co.  v.  Ohio,  166  U.  3. 
185:  "Again  and  again  has  this  court  affirmed  the  proposition 
that  no  state  can  interfere  with  interstate  commerce  through  the 
imposition  of  a  tax,  by  whatever  name  called,  which  is  in  effect 
a  tax  for  the  privilege  of  transacting  such  commerce;  and  it  has 
88  often  affirmed  that  such  restriction  upon  the  power  of  a  state 
to  interfere  with  interstate  commerce  does  not  in  the  least  de» 
gree  abridge  the  right  of  a  state  to  tax  at  their  full  value  all  the 
instrumentalities  need  for  such  commerce/* 

And  as  was  said  by  Mr.  Justice  Gray,  in  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  TJ.  S.  18:  "The  cars  of  this  company 
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within  the  state  of  Femuylyania  are  employed  in  interstate  com- 
merce; but  their  being  so  employed  does  not  exempt  them  from 
taxation  by  the  state;  and  the  state  has  not  taxed  them  becauae 
of  their  being  so  employed,  but  because  of  their  being  within 
its  territory  and  jurisdiction/' 

To  the  same  effect  are  Postal  Tel.  Cable  Co.  v.  Adams,  155 
TJ.  S.  688,  and  the  original  opinion,  in  Adams  Exp.  Co.  v.  Ohio, 
165  U.  S.  194,  in  which  this  question  is  fully  discussed  and 
authorities  reviewed. 

In  the  view  we  take  touching  the  situs  of  the  property,  but 
little  remains  to  be  said  upon  the  question  presented  by  the 
third  objection,  since  the  reasons  advanced  in  its  support  are 
mainly  those  relied  on  as  sustaining  the  claim  of  defendant  in 
error  that  its  cars  were  only  transiently  here,  and  were  not 
^^used  or  controlled'^  in  the  state  within  the  meaning  of  our 
statute,  an  assumption  that  we  have  foimd  to  be  unwarranted 
under  the  agreed  facts  in  the  case.  Constituting,  as  we  have 
seen,  a  part  of  the  necessary  equipment  of  the  railroad  company 
using  them,  the  cars  clearly  come  within  the  class  of  property 
intended  to  be  reached  by  the  foregoing  legislation,  and  conse- 
quently within  the  jurisdiction  of  the  state  board  of  equalization 
to  assess  and  tax  them.  That  the  procedure  prescribed  furnishes 
a  mode,  convenient  and  equitable  to  all  concerned,  for  the  valu- 
ation and  taxation  *^^  of  this  cla&  of  property,  is  settled  by 
prior  decisions  of  this  court:  Carlisle  v.  Pullman  Palace  Car  Co., 
8  Colo.  320;  64  Am.  Eep.  553;  Denver  etc.  By.  Co.  v.  Church, 
17  Colo.  1;  31  Am.  St.  Hep.  252. 

And  the  right  to  base  the  assessment  upon  the  average  number 
of  cars  in  use  within  the  state  during  the  year  is  recognized  in 
Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  XJ.  S.  18,  and 
expressly  upheld  in  Marye  v.  Baltimore  etc.  By.  Co.,  127  TJ.  S. 
117.  In  the  opinion  quoted  from,  Justice  Matthews  says:  '^And 
such  a  tax  might  be  properly  assessed  and  collected  in  cases  like 
the  present  where  the  specific  and  individual  items  of  property 
so  used  and  employed  were  not  continuously  the  same,  but  were 
constantly  changing,  according  to  the  exigencies  of  the  busi- 
ness. In  such  cases,  the  tax  might  be  fixed  by  an  appraisement 
and  valuation  of  the  average  amount  of  the  property  thus  habit- 
ually used." 

Our  conclusion,  therefore,  is  that  the  tax  in  question  is  not 
obnoxious  to  either  of  the  objections  urged  against  it,  and  the 
court  below  erred  in  restraining  its  collection.    Its  judgment  is 
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reyersed^  and  the  cause  remanded,  wiQi  direction  to 
the  court  below  to  dismiss  the  action* 


TAXES— PROPBBTY  USED  IN  INTERSTATE  COMMERCE- 
RAILROAD  GARS.— AU  personal  property  within  the  state,  which 
kas  acquired  a  situs  tBerein,  owned  either  by  residents  or  nonresi- 
dents, is  subject  to  taxation  by  the  state,  though  personal  property 
is  not  taxable  in  a  state  through  which  it  is  merely  passing  in  the 
osnal  course  of  transportation:  See  monographic  note  to  BucIl  v. 
Miller,  62  Am.  St  Rep.  459, 470,  476,  on  the  situs  of  personal  personal 
property  for  the  purpose  of  taxation.  Property  used  In  interstate 
commerce  is  not,  on  account  of  such  use,  withdrawn  from  the 
power  to  tax:  Note  to  BucIl  y.  Miller,  62  Am.  St  Rep.  474,  though 
a  state  has  no  power  to  impose  a  tax  on  interstate  commerce:  Mc- 
Naughton  Co.  v.  McGirl,  20  Mont  124;  63  Am.  St  Rep.  610.  The 
rolling  stock  of  a  railroad  company  is  personal  property.  Hence 
a  state  has  a  right  to  tax  railway  cars  found  within  its  boundaries, 
altboogh  they  are  engaged  in  Interstate  commerce',  and,  though 
used,  are  not  owned  by  the  company  to  which  they  are  assessed: 
Note  to  Buck  y.  Miller,  62  Am.  St  Rep.  470,  showing  that  a  state 
bMB  a  right  to  tax  all  personal  property  found  within  its  Jurisdic- 
Itoii^  witnont  regard  to  the  place  of  the  owner's  domicile. 
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APPEAL— COMPLIANCE  WITH  RULES  OP  COURT.— Al- 
leged  errors,  based  upon  the  admission  or  rejection  of  evidence, 
cannot  be  considered,  though  argued  by  counsel,  where  no  assign- 
ment of  error  has  been  predicated  thereon  as  required  by  a  rule 
of  the  supreme  court 

APPEAL— REVIEW  OP  FINDING  OP  PACT— CONFLICT- 
ING EVIDENCE— DEPOSITIONS.— If  there  is  any  legal  and  com- 
petent evidence  to  support  a  finding  of  fact  it  is  a  general  rule 
that  the  Judgment  will  not  be  disturbed,  though  the  evidence  is 
conflicting.  The  fact  that  some  of  the  evidence  is  in  the  form  of 
depositions  does  not  make  it  the  duty  of  the  court  to  sift  the  evi- 
dence to  determine  on  which  side  it  preponderates,  where  the  larger 
and  more  material  part  of  the  evidence  is  oral  testimony,  and  the 
court  cannot  say  that  the  finding  is  wrong.  The  general  rule,  at 
most  is  modified  only  as  to  the  depositions. 

TRUSTEE'S  SALE— "HIGHEST  AND  BEST"  BIDDER— 
WHO  IS.— A  requirement  in  a  trust  deed  that,  if  a  sale  is  made  by 
the  trustee,  he  must  sell  for  the  "highest  and  best"  price,  does  not 
mean  that  no  sale  is  legal  unless  there  are  three  or  more  bids. 
Hence,  if  the  deed  expressly  provides  that  the  owner  of  a  note 
secured  thereby  may  become  the  purchaser  at  such  a  sale,  and  he 
is  the  only  one  who  bids,  his  offer  is  the  "highest  and  best"  bid 
witliln  the  meaning  of  such  requirement 

TRUSTEE'S  SALE— COMPBTITION.-If  a  full  and  fair  op- 
portunity is  given  to  bidders,  at  a  trustee's  sale,  to  participate  there- 
in, and  there  is  no  collusion,  the  requirement  as  to  competition  is 
fnlfiUed. 

TRUSTEE'S  SALE-TIME— FRACTIONS  OF  AN  HOUR.— 
The  law  does  not  recognize  fractions  of  an  hour.     Hence,  if  a 
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truitee  gives  notice  that  he  will  make  a  sale  at  ten  o'clock*  Im 
is  not  required  to  sell  precisely  at  that  hour,  but  may  sell  at  any 
time  during  the  hour,  and  a  sale  at  half  past  ten  o'clock  la  not 
a  departure  from  the  notice. 

TRUSTEE'S  SALE— INADEQUACY  OP  PRICE.— A  trustee's 
sale,  properly  conducted,  cannot  be  set  aside  on  the  ground  of  mere 
Inadequacy  of  price. 

TRUSTEE'S  SALE— INADEQUACY  OF  PRICE.— A  fore- 
closure sale,  made  by  a  trustee,  will  not  be  set  aside  merely  because 
it  results  in  loss  to  the  owner  of  an  equity  in  the  property.  It  la 
unfortunate  for  him  that,  on  account  of  the  stringency  of  the  times, 
he  should  lose  his  equity  because  the  property  does  not  bring  its 
full  value,  but  this  is  no  reason  why  a  court  should  give  him  a 
further  opportunity  to  protect  himself,  when  he  does  not  even  dalm 
that  another  sale  would  enable  him  to  do  sow 

Samuel  H.  Baker^  for  the  appellant. 

A.  B.  Seaman^  for  the  appellee. 

»«»  CAMPBELL,   J.    The  object  of  the  action— which  is 

brought  against  the  purchaser,  at  a  trustee's  sale,  of  three  lots 
situate  in  the  city  of  Denver — is  to  cancel  the  trustee's  deed,  as 
against  the  plaintiff,  the  alleged  equitable  owner,  on  the  ground 
that  the  same,  as  to  her,  is  invalid.  The  trial  was  to  the  court 
without  a  jury,  whose  findings  of  fact  and  law  were  for  the  de- 
fendant, resulting  in  the  dismissal  of  the  action.  From  the 
judgment  plaintiff  has  appealed. 

The  assignments  of  error  are  three  in  number:  1.  The  ^^^ 
conrt  erred  in  rendering  and  entering  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff,  when,  under  the  law  and  the 
evidence,  said  judgment  should  have  been  for  the  plaintiff;  2. 
The  court  erred  in  this,  that  the  finding  and  judgment  and  each 
of  them  is  against  the  law;  3.  The  conrt  below  erred  in  this, 
that  the  finding  and  judgment,  and  each  of  them,  is  contrary  to 
the  evidence  in  the  case.  Though  separately  stated,  as  the  rule 
requires,  they  are  tantamount  merely  to  an  assignment  that  the 
decree  is  contrary  to  the  law  and  the  evidence. 

We  premise  by  saying  that  the  alleged  errors  of  the  court  in 
admitting  and  rejecting  testimony,  argued  by  the  appellant, 
cannot  be  considered,  for  no  assignment  of  error  has  been  pred- 
icated thereon,  as  required  xmder  rule  11.  It  is  more  satis- 
factory, however,  to  say  that  even  a  casual  inspection  of  the 
record  shows  that  plaintiff  was  not  prejudiced  by  any  such  ruling 
of  the  court  upon  the  evidence. 

'  A  brief  statement  of  the  facts  at  the  outset  will  shorten  the 
opinion,  as  well  as  more  clearly  bring  into  view  the  points  urged 
for  a  reversal.    Plaintiff  was  the  equitable  owner  of  these  lots. 
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and  took  a  conveyance  thereof  subject  to  the  encumbrance  of  a 
trust  deed  securing  the  payment  of  a  five  thousand  dollar  note. 
The  maker  of  the  note  being  in  default^  the  trustee^  on  the  prop- 
er request^  and  under  the  authority  conferred  by  Ihe  trust  deed, 
proceeded  to  advertise  and  sell  the  property.  At  the  sale  it  was 
bid  in  for  the  beneficiary  at  three  thousand  dollars,  and  that 
amount  was  indorsed  as  a  credit  on  the  note. 

The  plaintiff  charges  in  her  complaint  that  the  sale  was  in- 
valid because  the  newspaper  in  which  appeared  the  advertise- 
ment of  the  notice  of  sale  was  not  of  the  character  contemplated 
by  the  trust  deed;  that  the  sale  was  not  held  at  the  time  adver- 
tised, or  conducted  in  the  proper  manner;  that  the  property 
brought  an  inadequate  price;  that  there  was  no  competition  in 
the  bids,  and  no  bona  fide  purchaser.  At  the  trial,  however,  the 
irregularity  as  to  the  advertisement  was  abandoned,  and  the  de- 
fects argued  by  counsel  are  under  the  other  specifications. 

^"^  1.  All  questions  of  fact  were  determined  against  the  ap- 
pellant by  the  trial  court,  chiefly  upon  uncontroverted  evidence, 
for  only  as  to  the  manner  of  conducting  the  sale  was  the  evi- 
dence at  all  in  conflict,  and  that  was  not  serious.  As  there  was 
legal  and  competent  evidence  to  support  the  finding,  we  might 
summarily  dispose  of  this  phase  of  the  case  by  invoking  the  gen- 
eral  rule  prevailing  in  appellate  tribunals,  and  refuse  to  disturb 
a  judgment  predicated  upon  such  evidence,  though  there  was  a 
conflict  therein.  But  the  appellant  contends  that,  inasmuch  as 
tome  of  the  evidence  was  in  the  form  of  depositions,  the  fore- 
going rule  is  inapplicable,  and  that  it  is  our  duty  in  such  a  case 
to  sift  the  evidence  with  a  view  to  determine  on  which  side  it 
preponderates.  By  far  the  larger  and  more  material  part  of  the 
evidence  was  oral  testimony  by  witnesses  heard  in  the  presence  of 
the  court,  aud  so  the  case  does  not,  as  contended  by  appellant, 
entirely  fall  without  this  rule,  but»  at  most,  is  modified  only  as 
to  the  depositions. 

Whatever  rule  we  adopt  here,  the  result  is  the  same;  as  we 
cannot  say  that  the  findings  are  wrong.  Indeed,  as  we  view 
the  case,  there  was  no  real  conflict  except  as  to  the  tone  of  voica 
in  which  the  trustee  cried  the  sale,  and,  as  to  that»  if  credence 
was  given  to  his  testimony,  the  court  was  abundantly  justified 
in  finding  that  he  did  his  full  duty.  Moreover,  no  daim  is 
made  by  appellant's  counsel  that  there  is  not  some  competent 
evidence  to  uphold  this  particular  finding.  ^ 

2,  Upon  the  legal  propositions  correct  principles  were  ap- 
plied.   There  was  only  one  bidder  at  the  sale^  the  note  owner 
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(throngli  hif  agent),  and  the  trustee's  deed  was  made  to  liim. 
It  is  said,  therefore,  that  there  was  no  competition,  and  the 
highest  and  best  price  was  not  secured,  and'  there  was  no  bona 
fide  purchaser.  Neither  position  is  tenable.  The  trust  deed 
expressly  provides  that  the  owner  of  the  note  may  become  the 
purchaser.  Neither  the  trustee  nor  the  owner  of  the  note  can 
compel  other  persons  to  bid  at  a  sale.  If,  therefore,  no  one  but 
the  owner  bids,  his  offer,  in  the  ^^^^  sense  of  the  term  as  used 
in  the  trust  deed,  is  the  ^^ghest  and  best,''  and  where  a  full 
tad  fair  opportunity  is  given  to  bidders  to  participate,  and  there 
is  no  collusion,  the  requirement  as  to  competition  is  fulfilled. 
Where  only  two  bids  are  made,  one  may  be  ^liigher  and  better'^ 
than  the  other,  but  it  is  not  the  ^^ighest  and  best^' — ^that  is,  if 
we  speak  with  the  utmost  precision  and  accurately  distinguish 
between  the  three  degrees  of  comparison.  It  is  only  where  there 
are  three  or  more  bids  that  one  may  be  said  to  be  the  'highest 
and  best."  But  where  the  trust  deed  declares  the  trustee  must 
sell  for  the  highest  and  best  price,  this  does  not  mean  that  no 
sale  is  legal  unless  there  are  three  or  more  bids.  If  only  one 
bona  fide  bid  is  made,  it  is,  in  the  sense  of  the  language  employed 
in  the  instrument,  ^Hhe  highest  and  best  bid."  The  contention 
of  the  appellant  to  the  contrary  savors  too  much  of  subtlety  to 
receive  judicial  sanction  when  contracts  of  the  character  in  ques- 
tion are  construed. 

3.  The  sale  was  advertised  for  10  o'clock  A.  M.  It  was  about 
half  past  10  o'clock  when  the  bid  was  accepted  and  the  property 
declared  sold.  There  is  no  satisfactory  evidence  (in  fact  none 
whatever)  that  any  person  intending  to  bid  left  before  the  sale 
began,  or  was  misled  into  believing  that  it  would  not  occur  be- 
cause the  trustee  did  not  begin  reading  the  notice  at  the  precise 
minute  advertised.  If  there  was  any  necessity  for  justifying  the 
trustee  in  waiting  for  thirty  minutes,  the  record  furnishes  it  in 
the  fact  that  several  other  like  sales  at  the  same  hour  and  place 
were  bein^  cried,  which,  as  appellant's  counsel  upon  another 
branch  of  the  case  contends,  might  tend  to  confuse  bidders,  and 
prevent  information  as  to  what  was  taking  place.  This  act  is 
claimed  to  be  a  departure  from  the  notice  of  sale,  but  it  is  not. 
In  the  case  of  McQovem  v.  Union  Hut.  Life  Ins.  Co.,  109  111. 
151,  this  precise  question  was  before  that  court.  There  the 
property  was  advertised  to  be  sold  at  the  hour  of  11  o'clock,  but 
the  sale  did  not  occur  until  between  half  past  11  and  12  o'clock. 
The  claim  there  was  the  same  as  here,  that  the  trustee  must  sell 
the  property  at  the  precise  hour  advertised.    ^^^  Mr.  Justice 
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Cnlgy  speakiiig  for  tlie  court,  so  effectnallj  disposes  of  this  con- 
tention  that  we  take  the  liberty  of  giving  his  exact  language: 
'The  law  does  not  recognize  fractions  of  an  hour  or  fractions  of 
a  day,  and  when  a  notice  says  that  a  sale  of  land  will  be  made 
at  the  hour  of  11  o'dock^  the  practical  common  sense  of  the 
language  used  is^  that  the  sale  will  be  made  during  the  hour  of 
11,  or  between  11  and  12  o'clock.  This  is  upon  the  ground  that 
11  o'clock  means  from  11  until  12 — in  other  words,  it  is  11 
o'clock  from  11  to  12.  It  would  have  been  impossible  for  the 
trustee  to  have  made  this  sale  precisely  at  11  o'clock.  That  ia 
bnt  an  instant^  and  before  the  trustee  could  have  read  two  lines 
of  the  advertisement  the  time  would  have  been  gone.  The  law 
does  not  expect  or  require  impossible  things,  and  a  moment's  re» 
flection  ia  enough  to  convince  any  reasonable  person  that  the 
trustee,  under  this  notice  was  not  required  to  appeur  and  sell 
pieciaely  at  11  o'clock,  but  the  notice  gave  him  the  right  to  ap- 
pear at  any  time  during  the  hour  and  make  the  sale."  Approv- 
ing thia  decision,  see  Lester  v.  Citizens'  Sav.  Bank,  17  B.  I.  88. 

4.  The  defendant  offered  no  evidence  as  to  the  value  of  the 
property;  that  produced  by  the  plaintiff  is  substantially  harmoni- 
ous. It  was  estimated  at  from  seven  thousand  five  hundred  dol- 
lars to  ten  thousand  dollars.  The  plaintiff's  own  witnesses,  how- 
ever, admitted  that  at  the  time  of  the  sale,  owing  to  the  financial 
depression  following  the  panic  of  1893,  it  was  almost  impossible 
to  fix  any  market  value  for  lots  situate  as  these  are.  There  were 
no  sales  at  all,  except  under  foreclosures,  and  while  the  foregoing 
were  the  estimated  values,  the  witnesses  did  not  pretend  to  say 
that  any  such  price  could  then  have  been  obtained  in  the  market. 

Mere  inadequacy  of  price  is  no  ground  for  setting  aside  a 
Judicial,  or  trustee's  sale,  otherwise  properly  conducted.  There 
is  not  a  particle  of  evidence  in  this  record  of  any  irregularity 
in  the  sale,  unless  the  alleged  inadequacy  of  price  is  such,  ^'^ 
and  that,  of  itself,  is  not  ground  for  declaring  the  sale  invalid. 
At  best,  it  is  only  a  circumstance  which,  taken  in  connection 
with  proof  of  irregularity,  surprise,  accident,  mistake,  or  fraud, 
or  eitiier  or  all  together,  sometimes  leads  to  the  setting  aside  of 
sales  of  this  character.  The  very  cases  cited  by  the  appellant 
00  hold.  Among  others,  see  Means  v.  Bosevear,  42  Ean.  377; 
Bixly  V.  Mead,  18  Wend.  611.  See,  also,  cases  cited  in  26  Am.  ft 
Eng.  Ency,  of  Law,  952;  Loveland  v.  Clark,  11  Colo.  265,  which 
is  a  leading  case. 

But  if  there  was  some  evidence  of  any  of  these  infirmities, 
plaintiff's  own  conduct  would  be  an  insuperable  objection  to 
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granting  relief.  Neither  in  her  pleading  nor  at  the  trial  did 
she  oflfer  to  do  equity.  There  is  no  evidence  at  all  that  the  prop- 
erty would  probably  bring  more  if  resold.  Plaintiff  does  not 
offer  to  bid  more^  or  to  bid  the  amount  of  the  note,  or  any 
larger  sum,  or  claim  that  any  other  person  would  be  likely  to  do 
80.  Nor  does  she  offer  to  pay  any  of  the  costs  of  the  former  sale 
or  the  accrued  interest  or  delinquent  taxes.  In  fact,  she  admits 
that  she  was  financially  unable  to  do  any  of  those  tilings,  or  to 
purchase  the  property  or  bid  at  the  sale.  It  may  be,  and  doubt- 
less is,  unfortunate  that  she  must  lose  her  equity  in  this  property 
because,  on  account  of  the  stringency  of  the  times,  the  property 
did  not  bring  its  full  value.  But  this  is  no  legal  reason  why  the 
court  should  depart  from  the  imquestioned  rules  of  law  that  gov- 
ern such  cases  and  arbitrarily  give  to  the  plaintiff  a  further  op- 
portunity to  protect  herself,  when  even  she  herself  does  not 
claim  that  another  sale  would  enable  her  to  do  so:  Boulder  etc. 
Placer  Co.  y.  Maxwell,  24  Colo.  87;  1  Pomero/s  Equify  Juris* 
prudence,  2d  ed.,  sec.  893,  note  4,  and  cases  cited;  Loney  y. 
Courtnay,  24  Neb.  580;  Massachusetts  Mut.  Life  Ins.  Co.  v. 
Boggs,  121  IlL  119;  Duncan  y.  Dodd,  2  Paige,  99. 

The  very  contingency  has  happened  in  this  case  that  fre- 
quently occurs  in  such  circumstances.  Where  one  buys,  as  a 
speculation,  an  equity  in  property,  hoping  to  sell  on  a  rising 
market,  to  clear  off  the  prior  lien  and  make  a  profit,  he  neces- 
sarily runs  the  risk  of  a  decline  in  values,  the  loss  of  *®®  the 
original  investment,  if  any,  and  the  anticipated  profits.  All 
this  must  have  been  contemplated  when  the  purchase  was  made, 
and  in  the  absence  of  some  recognized  equitable  ground  for  relief, 
a  foreclosure  sale  will  not  be  set  aside  merely  because  it  results 
in  loss  to  the  owner  of  the  equity. 

The  court  below,  upon  legal  and  sufficient  evidence,  having 
determined  all  of  these  questions  of  fact  against  the  plaintiff, 
and  the  law  being  correctly  applied  thereto,  the  judgment 
should  be  affirmed,  and  it  is  so  ordered* 


TRUSTEE'S  SALE.— INADEQUACY  OP  PRICE,  without  mote, 
uuless  so  gross  as  to  shock  the  moral  sense,  or  to  create  a  pre- 
sumption of  fraud,  is  Insufficient  to  Invalidate  a  sale  under  a  deed 
of  trust:  Holdsworth  v.  Shannon,  113  Mo.  608;  85  Am.  St  Rep.  719; 
Monographic  note  to  Tyler  v.  Herring,  19  Am.  St.  R^.  293,  on 
sales  and  conveyances  by  trustees,  discussing  the  subject  at  length. 
A  trustee's  sale  may  be  declared  invalid  and  be  vacated  because 
the  mode  of  sale  prescribed  by  the  trustee  was  not  pursued,  but 
such  a  sale  should  not  be  avoided  for  slight  and  trivial  reasons: 
Note  to  Tyler  r.  Herring,  10  Am.  St  Rep.  2o0. 
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NBOIilOBNOB-DBATH  BY  NEGLIOBNCB  OR  WRONG- 
FUIi  ACT.— A  RIGHT  0£'  ACTION  FOR  DAMAGES  resulUng 
from  death  through  negligence  or  wrongful  met  does  not  exist  un- 
lesB  it  18  expressly  glyen  by  statute,  as  no  such  right  Is  giyen  by 
the  common  law. 

NBGUGENCB-DBATH  BY  NEGLIGENCE  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION— CONSTRUCTION  OF  WORDS, 
•«HBIR  OB  HEIRS"  IN  STATUTE.- In  the  Colorado  statute, 
which  gives  a  right  of  action  for  damages  resulting  from  death 
through  negligence  or  wrongful  act,  designates  the  parties  who 
may  sue,  and  provides  that  the  "heir  or  heirs"  of  the  deceased 
may  sue,  if  there  is  no  husband  or  wife,  or  if  he  or  she  falls  to 
sue  within  one  year  after  the  death,  the  words  "heir  or  heirs*' 
mean  ''child  or  children,"  and  do  not  include  all  those  entitled  to 
share  in  the  estate  of  a  person  dying  Intestate.  The  right  of  ac- 
tion Is,  therefore,  limited  to  lineal  descendants. 

NEGLIGENCB-DEATH  BY  NEGLIGENCB  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION— FATHER  AND  MOTHER— 
Under  a  statute  giving  a  right  of  action,  for  damages  resulting 
from  death  caused  by  negligence  or  wrongful  act,  to  the  father 
and  mother  of  the  deceased,  or  to  the  surviving  parent,  they  have 
the  exclusive  right  of  action  where  the  deceased  had  never  been 
married  and  left  no  children. 

NEGLIGENCE— DBATH  BY  NEGLIGBNCB  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION— NIECE.— If  an  unmarried  man, 
who  supports  the  child  of  a  deceased  brother,  is  iLiUed  by  negli- 
gence or  wrongful  act,  the  child,  though  left  as  the  decedent's 
only  heir,  has  no  right  of  action  for  damages  under  a  statute  lim- 
iting the  right  to  sue^  in  such  cases,  to  lineal  descendants  of  the 
deceased. 

Action  brought  on  behalf  of  Catherine  M.  Holt,  by  her  guar- 
dian ad  litem,  C.  J.  Bums,  against  J.  B.  Hindry,  to  recover 
damages  for  the  death  of  Thomas  Holt,  her  uncle,  who  was  an 
unmairied  man,  thirtgr-eight  years  of  age,  and  who  was,  on  Oc- 
tober 6f  1893,  employed  by  the  defendant  as  a  common  laborer. 
Holt  was  ezcavating  a  sewer  trench,  in  North  Denver,  under 
Hindry's  direction,  and  while  thus  engaged  the  ground  caved 
in  upon  him,  causing  his  death.  He  died  intestate,  leaving  sur- 
viving him  Catherine  M.  Holt,  a  daughter  of  his  deceased  broth- 
er, an  infant,  five  years  of  age,  as  his  only  heir.  Holt  had  almost 
entirely  supported  Catherine  and  her  mother  for  nearly  two 
years,  furnishing  clothing  for  Catherine  and  provisions  and 
necessaries  for  the  family.  In  September,  1892,  Catherine  and 
her  mother  moved  away  from  the  city  of  Denver,  ai)d  from  that 
time  until  Holfs  death,  he  continued  to  support  Catherine,  send- 
ing money  to  her  for  that  purpose,  and  would  have  continued  to 
support,  educate,  and  maintain  her  if  he  had  survived.    A  jury 
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trial  resulted  in  a  yerdict  and  judgment  for  four  thousand  fiye 
hundred  dollars,  and  the  defendant  appealed. 

George  W.  Miller^  Daniel  Sayer^  and  John  H.  Beddin^  for  the 
appellant 

CayplesB  &  Brown,  for  the  appellee. 


GODDAHD^  J.  Among  the  many  objections  raised  by 
the  specifications  of  error,  we  deem  it  necessary  to  notice  the  one 
only  which  challenges  the  right  of  appellee  to  maintain  the  ac- 
tion^ since,  in  our  opinion,  this  question  is  decisive  of  the  case. 
No  right  of  action  for  damges  resulting  from  death  through 
wrongful  act  or  negligence  was  given  by  the  common  law,  and 
such  right  exists  only  by  virtue  of  our  statute:  Gen.  Laws  1877,  p. 
343;  Mills'  Annotated  Statutes,  c.  37. 

This  statute  gives  the  right  of  action,  and  designates  the  party 
or  parties  who  may  sue  for  recovery  of  damages  in  cases  of  this 
kind,  and  classifies  them  as  follows:  1.  Husband  or  wife  of 
deceased;  2.  If  there  be  no  husband  or  wife,  or  he  or  she  fails 
to  sue  within  one  year  after  such  death,  then  by  the  heir  or  heirs 
of  deceased;  3.  If  such  **^  deceased  be  a  minor  or  unmarried, 
then  by  the  father  or  mother,  who  may  join  in  the  suit,  and  each 
shall  have  an  equal  interest  in  the  judgment;  or,  if  either  of  them 
be  dead,  then  by  the  survivor. 

Though  similar  in  its  general  features  to  the  original  Eng- 
lish statute  (9  &  10  Victoria,  c.  93)  known  as  '^rd  Campbell's 
act,''  and  the  statutes  on  this  subject  generally  adopted  in  this 
country,  it  will  be  seen  that  our  act  differs  from  all  of  them 
in  its  designation  of  the  parties  that  may  sue.  Most  of  them 
provide  that  the  action  may  be  brought  by  the  personal  repre- 
sentatives of  the  deceased,  for  the  benefit  of  his  widow  and  next 
of  kin,  while,  by  the  terms  of  our  statute,  the  right  to  sue  is 
vested,  in  the  first  instance,  in  the  surviving  husband  or  wife  to 
the  exclusion  of  all  others;  and  the  existence  of  the  right  in  the 
second  class  named  is  wholly  dependent  upon  the  fact  that  there 
be  neither  husband  or  wife  surviving,  or  that  he  or  she  shall  have 
waived  the  right  by  failing  to  sue  in  the  time  prescribed;  thus 
evincing  an  intention  on  the  part  of  the  law-making  power  to 
confer  this  new  right  of  action  upon  the  second  class,  only  in  the 
event  the  decedent,  at  the  time  of  death,  was,  or  had  been,  a 
married  person,  and  should  leave  surviving  lineal  descendants. 
This  is  made  more  manifest  by  the  third  subdivision,  whereby 
the  right  of  action  is  exclusively  given  to  the  father  and  mother 
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in  case  the  deceased  was  a  minor  or  unmarried.  By  construing 
the  words  **lieir  or  heirs'*  as  used  in  the  second  subdivision  to 
mean  "child  or  children,'*  the  purpose  of  this  character  of  legis- 
lation is  carried  out,  which  is  to  compensate  those  who  suffer 
pecuniary  loss  by  reason  of  the  death.  While,  on  the  other  hand, 
if  the  words  "heir  or  heirs"  are  to  be  construed  as  meaning  all 
those  who,  under  the  statute  of  descents  and  distributions,  would 
be  entitled  to  inherit,  then  collateral  kindred,  however  remote, 
who  would  derive  no  pecuniary  benefit  from  the  continuance  of 
the  life  of  deceased,  as  well  as  the  direct  descendants,  may  main- 
tain the  action — a  result  wholly  inconsistent  with  the  plain  pur- 
port and  object  of  the  statute. 

^^"  And  furthermore,  such  construction  would  render  the 
third  subdivision  wholly  useless  and  unnecessary,  since  the  father 
and  mother  would,  by  our  act  of  descents  and  distributions,  be 
the  heirs  in  case  the  deceased  was  a  minor  or  unmarried,  and 
consequently  included  within  the  class  of  beneficiaries  described 
in  the  second  subdivision. 

In  order,  therefore,  to  give  consistency  and  effect  to  all  of 
the  foregoing  provisions,  and  to  carry  out  the  beneficent  pur- 
pose of  the  statute,  the  words  '%eir  or  heirs,"  as  used  in  the 
second  subdivision,  must  be  held  to  be  synonymous  with  child  or 
children.  In  Jordan  v.  Cincinnati  etc.  E.  R.  Co.,  89  Ky.  40, 
the  supreme  court  of  Kentucky  had  under  consideration  the 
meaning  to  be  given  to  the  word  **heir*'  as  used  in  their  stat- 
ute, which  provided  that  the  "widow,  heir,  or  personal  represen- 
tative" of  the  deceased  should  have  the  right  to  sue;  and  it  was 
held  that  it  shoidd  be  so  limited  as  to  mean  child,  and  not  ex- 
tended so  as  to  include  collateral  kindred  of  the  deceased. 
Lewis,  chief  justice,  in  speaking  for  the  court,  says:  "The  word 
^eir'  cannot,  according  to  its  'peculiar  and  appropriiite  meaning 
in  the  law,'  be  used  in  relation  to  damages  recoverable  under 
the  section,  being  applicable  to  real  estate  of  inheritance,  and  not 
to  personalty.  It  must,  therefore,  be  interpreted  to  mean  either 
distributee  or  child.  To  make  it  mean  distributee  would,  it 
seems  to  us,  be  contrary  to  the  reason  and  purpose  of  the  law, 
which  was  intended  to  give  redress,  reparation,  or  compensation 
to  those  only  who  are  injured  pecuniarily  by  the  loss  or  destruc- 
tion  of  the  life  of  husband  and  father." 

To  the  same  effect  is  Henderson  v.  Kentucky  Cent.  B.  B.  Co., 
86  Ky.  389;  Cincinnati  etc.  By.  Co.  v.  Adams  (Ky.,  March  20, 
1890),  13  S.  W.  Bep.  428.  The  case  of  Denver  etc.  B.  B.  Co. 
T.  Wilson,  12  Colo.  20,  is  relied  on  as  recognizing  the  right  of 
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brothers  and  sisters  of  the  deceased  to  nLamtain  an  action  un* 
der  this  statute.    That  was  an  action  brought  by  the  parents  to 
reoover  damages  for  the  death  of  an  unmarried  son;  and  the 
question  as  to  the  right  of  collateral  *^  kindred  to  maintain 
the  action  was  in  no  way  involved;  and  moreover,  the  language 
used,  aside  from  being  mere  dictum,  is  found  in  a  quotation  from 
the  case  of  Chicago  y.  Keefe,  114  111.  222,  55  Am.  Bep.  860,  cited 
in  support  of  a  different  proposition.    The  case,  therefore^  ia 
not  an  authority  for  the  rule  daimed  by  appellee.    Our  con- 
clusion is,  that  the  words  '^eir  or  heirs,'^  as  here  used,  do  not 
include  all  those  entitled  to  share  in  the  estate  of  a  person  dying 
intestate,  under  our  statute  of  descents  and  disMbutions,  but 
were  intended  to  mean  ^'child  or  children'^  and  limit  the  right 
of  action  to  lineal  descendants  of  the  deceased.    In  this  case 
the  deceased  had  never  been  married,  and  had  no  children.    Un- 
der such  circumstances,  the  right  of  action  is  given,  as  we  have 
seen,  exclusively  to  the  father  and  mother.    This»  in  itself,  pre- 
cludes the  plaintiff  from  maintaining  the  action.    The  judgment 
of  the  district  court  is  therefore  reversed,  and  the  cause  remand- 
ed, with  direction  to  dismiss  the  action. 


NE6LIGJSNCE  —  DEATH  BY  NEGLIGENCE  OB  WBONG- 
FUL  ACT— RIGHT  OP  ACTION.— Actions  for  negligence  causing: 
the  death  of  a  person  are  purely  statutory,  and  can  only  be  main- 
tained in  the  name  of  the  person  in  whom  the  right  of  action  is 
vested  by  the  statutes  of  the  state  where  the  injuries  resulting 
in  death  are  inflicted:  Note  to  Myers  v.  Holborn,  55  Am.  &t  Rep. 
008;  McDonald  v.  Pittsburgh  etc.  Ry.  Co.,  144  Ind.  459;  55  Am. 
St.  Rep.  185.  One  who  seeks  to  recover  for  the  death  of  a  human 
tieing  must  bring  himself  clearly  within  the  terms  of  the  statute 
authorizing  such  a  recovery,  which  will  be  strictly  construed:  Mc- 
Donald T.  Pittsburgh  etc.  Ry.  Co.,  144  Ind.  450;  55  Am.  St  Rep. 
185,  and  note  showing  that,  at  common  law,  a  cIyU  action  does 
not  Ue  for  causing  the  death  of  a  human  being. 


HOPEINS   V.   BtJBB. 

(24  OOLOBADO,  602.1 

TRUSTS-CONVERSION  BY  TRUSTEE— LIABILITT.— In 
•rder  to  subject  a  priyate  estate  of  a  defaulting  trustee  to  the  pay- 
ment of  a  trust  fund,  such  as  the  proceeds  of  stock  sold  on  com- 
mission, which  have  been  by  him  Wrongfully  converted,  it  is  not 
necessary  to  trace  such  fund  into  any  particular  property,  but  It 
must  be  clearly  shown  that  it  went  into,  and  was  used  for  the 
benefit  of  such  estate. 

APPEAL  —  ABSENCE  OP  EVIDENCE  —  FINDINGS  OF 
COURT— PRESUMPTION.— It  will  be  presumed,  on  appeal,  where 
the  record  does  not  contain  the  evidence,  that  it  was  sufficient  to  sus- 
tain the  findings  of  the  court 
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Sogers,  Cuthbert  &  Ellis,  for  the  plainidff  in  error. 
Frank  L.  W<^ward,  for  the  defendant  in  error. 

•«»  GODDABD,  J.  On  May  15,  1893,  William  E.  Mygatt 
made  an  assignnienty  for  the  benefit  of  his  creditors,  to  plaintiff 
in  error,  James  F.  Hopkins,  as  assignee.  On  August  25,  1893, 
Burr  &  Knapp,  defendants  in  error,  filed  in  the  district  court 
of  Arapahoe  county  their  petition,  wherein  they  allege  in  sub- 
stance that  on  March  6,  1893,  they  placed  in  Mygatt's  hands 
(who  was  at  that  time  doing  business  as  a  broker)  one  hundred 
shares  of  the  capital  stock  of  the  Denver  Consolidated  Gas  Com- 
pany for  sale;  that  afterward,  and  on  March  28,  1893,  Mygatt 
sold  said  stock  for  the  sum  of  fifty-two  dollars  per  share,  and 
received  therefor  the  sum  of  five  thousand  two  hundred  dollars; 
which  sum,  less  twenty-six  dollars,  the  commission  of  Mygatt 
for  making  the  sale,  to  wit,  five  thousand  one  hundred  and  sev- 
enty-four doUarSy  was  the  property  of  petitioners,  in  which  My- 
gatt had  no  interest,  and  that  said  simi  constituted  a  trust  fund, 
to  which  they  alone  were  entitled.  This  sum  he  failed  to  ^^^ 
account  for  or  turn  over,  but  retained  the  same,  and  did  not 
notify  them  of  the  sale  of  stock  until  May  5,  1893.  Allege  an 
assignment  by  Mygatt  of  all  his  property,  for  the  benefit  of  his 
creditors,  to  Hopkins^  as  assignee,  and  aver  that  said  sum  of  five 
thousand  one  hundred  and  seventy-four  dollars^  being  the  prop- 
erty of  petitioners  as  aforesaid,  was  deposited  by  the  said  Mygatt 
to  the  credit  of  his  general  deposit  in  bank  and  was  not  paid  to 
petitioners  as  it  should  have  been  prior  to  the  making  of  said 
general  assignment,  and  that  the  assigned  estate  in  the  hands  of 
said  assignee  has  received  and  still  retains  the  benefit  of  said 
five  thousand  one  hundred  and  seventy-four  dollars. 

On  the  same  day>  the  petitioners,  the  assignee  and  Mygatt,  ap- 
pearing by  their  respective  attorneys,  a  hearing  was  had  on  said 
petition.  Upon  the  evidence  introduced,  the  court  found  that 
the  aUegationa  of  the  petition  were  true,  and  ordered  the  as- 
signee to  pay  petitioners,  out  of  the  first  money  coming  into 
his  hands,  the  said  sum  with  interest  On  October  31,  1894, 
the  National  Bank  of  Commerce,  James  Leonard,  and  John  C. 
Montgomery,  the  other  plaintiffs  in  error^  filed  their  petition 
asking  that  the  foregoing  order  be  set  aside.  The  assignee  Hop- 
kins appeared,  and  filed  his  answer  to  this  petition,  but  no  notice 
thereof  was  ever  legally  served  upon  the  defendants  in  error,  and 
no  further  proceedings  were  had  thereon  in  the  court  below. 
On  March  18,  1895,  by  order  of  the  court  the  ^signee  was  au- 
thorized to  sue  out  this  writ  of  error. 
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Upon  the  filing  of  the  record  in  this  courts  counsel  for  de- 
fendants in  error  interposed  a  motion  to  strike  oj^t  all  that  por- 
tion which  purports  to  be  a  transcript  of  the  proceedings  had 
subsequent  to  the  entry  of  the  original  judgment^  which  motion 
was  overruled.  But^  upon  a  further  investigation,  we  are  led 
to  a  different  conclusion,  and  are  satisfied  that  these  proceedings 
in  no  way  affect  the  original  judgment,  and  are  not  properly 
a  part  of  the  record.  If,  after  the  time  that  had  elapsed  since 
its  rendition,  the  judgment  could  be  assailed  in  the  manner  at* 
tempted,  and  for  the  reason  set  forth  by  plaintiffs  in  error  in 
their  petition,  it  was  certainly  incumbent  *®*  on  them  to  prove 
the  facts  relied  on,  and  have  the  question  determined  by  the 
court  below.  As  the  matter  now  stands,  the  right  to  the  relief 
sought  has  been  neither  affirmed  nor  denied.  The  only  ques- 
tion, therefore,  presented  by  the  record  properly  before  us  is, 
whether  the  averments  in  the  original  petition  are  sufficient  to 
admit  of  proof  that  the  money  of  defendants  in  error  was  held 
by  Mygatt  in  trust,  and  that  the  same  passed  in  some  form  to 
Hopkins,  under  the  assignment  We  think  they  are  sufficient 
to  admit  of  evidence  in  support  of  both  propositions.  Under 
the  circumstanced  alleged,  the  money  certainly  constituted  a 
trust  fund  in  the  hands  of  Mygatt;  and  under  the  allegation  that 
'Hhe  assigned  estate  in  the  hands  of  said  assignee  haa  received 
and  retained  the  benefit  thereof,'^  it  was  permissible  to  show  that 
either  the  money  or  the  property  purchased  with  it  passed  to 
the  assignee,  or  that  the  fund  or  its  equivalent  had  in  some  way 
gone  into  and  benefited  the  assigned  estate;  and  thus  establish 
the  ultimate  fact  as  alleged. 

The  circumstances  under  which  equity  will  follow  and  reclaim 
a  trust  fund  that  has  been  wrongfully  converted  by  a  trustee 
have  been  stated  in  former  decisions  of  this  court  and  of  the 
court  of  appeals:  McClure  v.  La  Plata  County,  19  Colo.  122; 
Holden  v.  Piper,  6  Colo.  App.  71. 

In  McClure  v.  La  Plata  County,  19  Colo.  122,  it  is  said:  'That 
in  order  to  subject  a  private  estate  of  a  defaulting  trustee  to  the 
payment  of  the  trust  fund  that  has  been  by  him  wrongfully  con- 
veyed, while  it  is  not  necessary  to  trace  such  funds  into  any  par- 
ticular property,  it  must  be  clearly  shown  that  it  went  into,  and 
was  used  for  the  benefit  of,  such  estate.'' 

Under  the  averments  of  this  petition,  as  we  have  seen,  evi- 
dence was  admissible  to  show  that  the  trust  fund  was  so  used  as 
to  bring  the  case  within  this  rule;  and  in  the  absence  of  the  evi- 
dence from  the  Tecord,  it  is  to  be  presumed  that  such  evidence 
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was  introduced,  and  that  the  court  below  correctly  found  that 
it  sustained  the  truth  of  the  averments.  The  judgment  of  the 
court  below  must,  therefore,  be  affirmed. 

TRUSTS— CONVERSION— TRACING  FTTNDS-BLBOTION  OF 
CESTUI  QUE  TRUST.— If  a  trustee  ha%  in  fact,  converted  trust 
funds  to  his  own  use,  or  has,  without  authority,  invested  them  in 
any  other  property  into  which  they  can  be  distinctly  traced,  the 
cestui  que  trust  has  sn  election  either  to  follow  the  same  Into  the 
new  investment,  or  to  hold  the  trustee  personally  liable  for  breach 
of  the  trust:  White  v.  Sherman,  168  IlL  689;  01  Am.  8t  Rep.  182. 


Mills  v.  Hart. 

[24  COLORArO,  506.] 

A  MOTION  FOR  JUDGMENT  ON  THB  PLBADING8,  based 
on  the  facts  thereby  conceded,  cannot  be  sustained,  except  where, 
onder  such  facts,  a  Judgment  different  from  that  pronounced  conld 
not  be  rendered,  notwithstanding  any  evidence  which  might  be 
produced.  In  other  words,  it  cannot  be  sustained  unless,  under 
the  admitted  facts,  the  moving  party  is  entitled  to  judgment,  witli- 
out  regard  to  what  the  findings  might  be  on  the  facts  upon  which 
issue  is  joined. 

JUDGMENT  ON  THB  PLEADINGS-RIGHT  TO,  HOW 
DETERMINED.— In  determining  the  right  of  a  party  to  a  judgment 
given  him  on  the  pleadings,  the  real  question  to  determine  is  the 
sufficiency  of  the  admitted  facts  to  warrant  the  judgment  rendered, 
and  the  materiality  of  those  upon  which  issue  is  joined. 

COTENANCY— PURCHASE  OF  OUTSTANDING  TITLB>- 
EFFECT  OF.— A  purchase  by  a  tenant  in  common  of  an  outstand- 
ing title  to  the  premises  ordinarily  inures  to  the  benefit  of  his  co- 
tenant,  and  this  applies  to  a  mining  claim. 

COTENANCY  —  PURCHASE  OF  OUTSTANDING  TITLE.— 
THB  OBTAINING  OF  A  PATENT  FOR  MINERAL  LAND,  by  a 
cotenant,  in  his  own  name,  is  not  the  purchase  of  an  outstandinp: 
adverse  title  by  a  cotenant,  as  that  expression  is  ordinarily  used, 
but  rather  the  perfection  of  the  common  title,  which  inures  to  the 
benefit  of  the  cotenants  of  the  patentee,  who  holds  as  trustee  for 
his  co-owners  in  the  premises. 

APPEALr-WHAT  CANNOT  FIRST  BB  RAISED  ON.— An 
objection  to  a  departure  from  the  cause  of  action  stated  in  the  com« 
plaint  cannot  be  raised,  for  the  first  time,  in  the  appellate  court 

A  MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS  can- 
not prevail,  unless,  on  the  facts  thereby  established,  the  court  can, 
as  a  matter  of  law,  pronounce  a  judgment  on  the  merits,  one  final 
between  the  parties. 

A  MOTION  FOR  JUDGMENT  ON  THB  PLEADINGS  can- 
not,  under  the  guise  of  such  a  motion,  be  substituted  for  some  other 
plea. 

Action  brought  by  the  plaintiffsy  Mills  and  othersy  to  recover 
from  the  defendants^  Hart  and  others,  an  interest  in  the  Nevada 
and  Champion  lodes,  and  the  value  of  ores  extracted  from  the 
mines.     It  was  alleged  that  the  claims  were  located  on  April 
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13,  1880;  that  the  plaintiffs  purchased  their  interest  from  the 
locators;  that  they  and  their  grantors  had  complied  with  the 
mining  laws;  that  subsequent  to  such  purchase,  the  defendants^ 
or  some  of  them,  in  1886,  became  the  owners,  by  purchase,  of  the 
remaining  interests  in  the  claims;  and  that  they  thereafter  en* 
tered  into  the  exclusive  possession  of  the  property  in  controversy. 
Hart  and  a  defendant  company  answered  that  the  latter  was  the 
owner  of  the  property,  and  held  a  receiver's  receipt  and  patent 
therefor,  and  that  the  company  deraigned  its  title  to  the  premises 
described  in  the  complaint,  from  relocations  thereof,  as  aban- 
doned property.  It  was  alleged  that  the  annual  work,  required 
by  law,  on  the  claims  had  not  been  performed  for  the  year  1881, 
and  that  the  claims  were  relocated  on  January  2,  1882.  It  was 
also  alleged  that  the  defendants,  Perkins,  Shreve,  Hubbell,  and 
Hart,  by  mesne  conveyances,  became  the  owners  of  the  relocated 
property  on  February  19, 1886;  that  subsequently  the  defendant 
company  became  the  owner,  without  notice  that  the  plaintiffs 
claimed  or  had  any  interest  therein;  that  the  defendant  company 
and  its  grantors  had  complied  with  the  mining  laws;  that  on 
May  11,  1886,  the  individual  defendants  above  named  filed  an 
amended  location  certificate,  without  waiving  any  rights  acquired 
under  the  relocations  of  January  2,  1882,  in  which  the  two 
claims  were  included  as  one,  named  the  Champion;  and  that  on 
April  12,  1887,  an  application  for  a  patent  was  filed,  on  which 
application  a  receiver's  receipt  was  issued  on  November  11, 1891, 
and  a  patent  issued  to  the  company  on  May  21,  1892.  The 
plaintiffs,  in  their  replications  to  these  answers,  admitted  the 
issuance  of  the  receiver's  certificate  and  patent.  They  denied 
that  in  1881  the  work  was  not  performed  on  the  Nevada  and 
Champion  lodes,  and  averred  the  performance  of  the  work  there- 
on for  that  year.  They  denied  that  the  company  became  the 
owner  without  notice  of  the  plaintiffs'  claims  and  rights  in  the 
property,  but  averred,  on  the  contrary,  that  it  went  into  pea- 
session  and  purchased  the  property  with  full  knowledge  of 
such  rights  and  claims.  The  company  and  Hart  moved  for 
judgment  on  the  pleadings,  based  on  tiie  ground  that»  by  the 
replication,  the  issuance  of  the  patent  to  the  company  was  ad- 
mitted. The  court  sustained  this  motion  and  rendered  judg- 
ment that  the  company  was  the  owner  of  the  Champion,  and 
that  the  defendants  go  hence.    The  plaintifb  appealed. 

Charles  J.  Hughes,  Jr.,  A.  H.  Brown,  and  Frank  H.  Oiles^ 
for  the  appellant 

Charles  C.  Parsons  and  Henry  J.  Murray,  for  the  appellee. 
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•^  GABBBBT,  J.  By  the  pleadings,  issues  were  joined 
upon  the  following  questions:  1.  The  relationship  of  cotenancy 
between  the  plaintiffs  and  the  individual  defendants;  2.  Ac- 
quisition of  title  by  defendant  company,  with  knowledge  or  no- 
tice of  the  rights  and  claims  of  plaintiffs. 

Ab  a  general  proposition,  a  motion  for  judgment   on   the 
pleadings,  based  on  the  facts  thereby  established,  cannot  be 
sustained^  except  where,  under  such  facts,  a  judgment  differ- 
ent from  that  pronounced  could  not  be  rendered,  notwithstand- 
ing any  evidence  which  might  be  produced:  Bice  v.  Bush,  16 
Colo.  484;  or  that  such  a  motion  cannot  be  sustained,  unless^ 
under  the  admitted  facts,  the  moving  party  is  entitled  to  judg- 
ment, without  regard  to  what  the  findings  might  be  on  the  facts 
upon  which  issue  is  joined;  so  that,  in  determining  the  rights 
of  the  defendants  to  the  judgment  given  them,  the  real  ques- 
tion to  determine  is  the  sufficiency  of  the  admitted  fac^  to 
warrant  the  judgment  rendered,  and  the  materiality  of  those 
upon  which  issue  is  joined.    A  purchase  by  a  tenant  in  common 
of  an  outstanding  title  to  the  premises  ordinarily  inures  to  the 
benefit  of  his  cotenant:  Franklin  M.  Co.  v.  O'Brien,  22  Colo. 
129;  55  Am.  St.  Bep.  118;  Freeman  on  Cotenancy  and  Partition, 
see.  154.    A  purchase  by  the  individual  defendants^  or  some  of 
them,  of  an  interest  in  the  locations  of  April  13,  1880,  would 
make  the  defendants  thus  purchasing  and  the   plaintiffs   co- 
owners  in  these  locations.    During  the  existence  of  this  rela- 
tionship, a  purchase  by  such  defendants  of  the  title  initiated 
by  the  relocations  of  January  2,  1882,  would  inure  to  the  bene- 
fit of  their  co-owners  in  the  original  locations.    A  purchase  by 
the  company  from  such  defendants,  with  notice  of  the  rights 
of  plaintiffs,  would  vest  the  title  in  the  former,  burdened  with 
the  equities  of  the  latter  therein,  and  the  title  thus  held  by  the 
company  would  be  in  trust  for  the  plaintiffs  to  the  extent  of 
their  interest  in  the  premises. 

^^  The  averments  of  the  pleadings  of  the  plaintiffs  as  to 
the  time  when  the  individual  defendants,  or  some  of  them,,  pur- 
chased an  interest  in  the  original  locations,  as  also  the  char- 
acter of  their  rights  in  the  premises,  of  which  the  company 
was  advised  at  the  time  it  acquired  title,  are  very  indefinite; 
but,  for  the  purposes  of  this  motion,  it  cannot  be  assumed  that 
an  issue  was  not  joined  upon  the  question  of  the  existence  of 
the  relationship  of  cotenancy  between  them  and  some  of  the 
individual  defendants  in  the  locations  of  April  13,  1880,  at  the 
time  the  latter  purchased  the  relocations  of  January  2,  1882, 
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or  that  issue  was  not  joined  upon  the  question  of  acquisition 
of  title  by  the  company,  with  notice  of  such  rights  of  the  plain- 
tiffs in  the  premisec  as  would  preserve  their  equities  therein. 
With  these  issues  made,  the  issuance  of  the  patent  was  not 
conclusive  of  the  rights  of  the  parties  in  the  premises.  Ob- 
taining patent  from  the  government  for  mineral  land,  by  a  co* 
tenant,  in  his  own  name,  is  not  the  purchase  of  an  outstand- 
ing adverse  title  by  a  cotenant>  as  that  expression  is  ordinarily 
used;  but,  rather,  the  perfection  of  the  common  title,  which 
inures  to  be  benefit  of  the  cotenants  of  the  patentee,  to  which 
the  above  rule  of  cotenancy  applies,  for  the  reason  that  co- 
tenants  stand  in  that  relation  of  mutual  trust  and  confidence 
toward  each  other  that  the  title  thus  acquired  by  patent,  the 
patentee  holds  as  trustee  for  his  co-owners  in  the  premises: 
Sawyer  v.  Turner,  16  Morrison,  360;  affirmed  in  Turner  v.  Saw- 
yer, 150  U.  S.  587.  It  therefore  follows  that  these  issues  were 
material;  upon  their  determination  depended  the  rights  of  the 
parties  in  the  premises,  and  the  court  could  not  pronounce  judg- 
ment upon  the  merits  until  it  had  heard  the  evidence  on  these 
subjects,  and  determined  the  facts  in  relation  thereto. 

We  do  not  wish  to  be  understood  as  holding  that  the  above 
rule  regarding  the  effect  of  the  acquisition  of  an  adverse  title 
ky  a  cotenant  is  inflexible;  on  the  contrary,  there  are  excep- 
tions, but,  under  the  issues  made  by  the  pleadings,  we  cannot 
say  that  this  case  falls  within  any  exception  to  the  general  rule. 
It  is  argued  by  appellants  that  other  material  ^®^  issues  were 
made  by  the  pleadings,  but,  as  the  case  must  be  remanded,  it 
is  not  considered  advisable  to  discuss  this  subject  further. 

On  behalf  of  appellees,  it  is  contended  that  the  motion  was 
properly  sustained,  for  the  reasons:  1.  A  patent  is  conclusive 
in  an  action  in  ejectment,  and  judgment  for  possession  of  prop- 
erty cannot  be  rendered  in  such  an  action  against  the  patentee; 
2.  Plaintiffs  cannot,  by  replication,  change  the  action  from  one 
at  law  to  a  suit  in  equity;  3.  That  plaintiffs  have  not  pleaded 
tender  of  their  pro  rata  share  of  the  expense  of  obtaining  pa- 
tent, or  an  offer  to  contribute  such  share. 

As  an  answer  to  the  first  proposition,  it  is  sufficient  to  sug- 
gest that  this  is  a  suit  in  equity,  to  have  the  defendant  com- 
pany declared  trustee  of  the  legal  title  for  the  benefit  of  the 
plaintiffs,  to  the  extent  of  their  interest  therein. 

With  the  suggestion,  as  an  answer  to  the  second,  that  an 
objection  to  a  departure  from  the  cause  of  action  stated  in 
the  complaint  cannot,  for  the  first  time^  be  raised  in  this  court 
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(Kaimaugh  v.  Quartette  etc.  Co.,  16  Colo.  341),  tlie  eecond  and 
third  propositions  may  be  considered  together.  A  motion  for 
judgment  on  the  pleadings  cannot  prevail,  unless,  on  the  facts 
thereby  established,  the  court,  as  a  matter  of  law,  can  pronoimce 
a  judgment  on  the  merits;  that  is,  determine  the  rights  of  the 
parties  to  the  subject  matter  of  the  controversy,  and  render 
a  judgment  in  relation  thereto  which  is  final  between  the  par- 
ties. Such  a  motion  cannot,  under  the  guise  of  motion  for 
judgment  on  the  pleadings,  be  substituted  for  some  other  plea: 
Harris  v.  Harris,  9  Colo.  App.  211.  If  there  was  a  departure 
from  the  cause  of  action  originally  pleaded,  or  if  the  replica- 
tion or  other  pleadings  of  the  plaintiffs  failed  to  state  facta 
sufficient  to  entitle  them  to  maintain  the  action,  these  were 
objectionable  features  which  should  have  been  raised  by  motion 
or  demurrer.  With  material  issues  presented  by  the  pleadings 
of  the  plaintiff^  though  insufficient  or  improperly  pleaded^ 
•***  the  court  could  not,  on  motion,  render  judgment  on  the 
merits,  establishing  the  rights  of  either  of  the  parties  to  the 
subject  matter  of  the  controversy. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  overrule  the  motion  for  judgment  on  the  pleadings.. 

00TI:NANCY— PTTUCHASE  OP  OUTSTANDING  TITLE  OP 
MINING  CLAIM.— Tbe  rule  that  the  purchase  of  an  outstancllni^ 
title  by  a  tenant  In  common  Inures  to  the  benefit  of  all  of  the  coten^ 
ants  applies  to  the  purchase  by  a  cotenant  in  a  mining  claim  of  an 
interest  in  a  senior  conflieting  claim:  Franklin  Mln.  Go.  v.  O'Brien^ 
22  Col.  129;  55  Am.  St.  Rep.  118. 

APPEAL.— A  QUESTION  NOT  RAISED  AT  THE  TRIAL  will 
not  be  considered  for  the  first  time  on  appeal:  Belch  y.  Cochran,  151 
N.  T.  122;  56  Am.  St  Rep.  607,  and  note. 

JUDGMENT  ON  THE  PLEADINGS  l8  authorized  only  wher^ 
'  the  answer  admits  or  leaves  nndenled  the  material  facts  stated  in 
the  complaint:  Hicka  y.  Lovell,  64  CaL  14;  40  Am.  Bep.  570. 
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(24  COUHIADO,  no.] 

INPOBMATION  —  FAILURE  TO  SUPPORT  WIFE  — 
CHABGING  THE  OFFENSE— TIME.— An  information  was  filed 
with  a  justice  .of  the  peace,  on  January  18*  1807,  charging  a  party 
with  failure  to  support  his  wife,  and  carelessly  alleged  the  time  of 
the  offense  as  "on  or  about  the  nineteenh  day  of  September,  and 
continuously  since,  A.  D.  1607*';  but  from  the  language  employed, 
charging  the  time  when  the  offense  was  committed,  it  was  held  to 
be  fairly  inferable  that  it  was  at  a  date  prior  to  the  time  when 
the  information  was  filed  with  the  Justice. 

INFORMATION— FORM— AMBIGUITY.— Although  an  infor- 
mation may  be  successfully  attacked,  at  the  proper  time,  by  a  mo- 
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tlon  on  account  of  form,  or  amblgrulty,  it  Is  too  late  to  raise  that 
question  after  trial. 

INFORMATION.— IN  CHARGING  AN  OFFBNSB,  It  is  suffl- 
clent  to  allege  the  facts  constituting  It,  and  is  not  necessary  to  aver 
facts  to  show  affirmatively  that  the  person  charged  is  one  who  can 
be  prosecuted  for  such  offense. 

INFORMATION— FAILURE  TO  SUPPORT  WIFE— CHARG- 
ING THE  OFFENSE.— The  statutory  offense  of  the  failure  of  a 
husband  to  support  his  wife  consists  of  the  husband's  willful  ne- 
glect to  provide  reasonable  support  and  maintenance  for  his  wife, 
and  it  is  not  necessary  to  allege  in  the  information  that  the  defend- 
ant is  a  resident  of  the  state,  where  nonresidents  are  excepted  from 
the  operation  of  the  statute.  It  is  not  necessary  to  negative  excep- 
tions, and  if  the  defendant  is  a  nonresident,  that  is  a  matter  of 
defense. 

MARRIAGE— VOID  CONTRACT  OF,  BY  REASON  OF  DIS- 
ABILITY—STATUS OF  PARTIES  AFTER  REMOVAL  OF  DIS- 
ABILITY.—Although  a  man  and  woman  desire  marriage,  and  do 
what  they  can  to  render  their  union  matrimonial,  the  marriage  con- 
tract is  void  if  one  of  them  is  under  a  disability,  but  if  they  live  to- 
gether as  husband  and  wife  after  such  disability  is  removed,  they 
are,  in  law,  husband  and  wife,  from  the  time  of  such  removal, 
where  the  law  requires  only  mutual  consent  to  make  the  parties 
husband  and  wife. 

APPEALr-ADMISSION  OF  EVIDENCE— WHAT  IS  NOT 
PREJUDICIAL  ERROR— In  a  statutory  action  by  a  wife  against 
her  husband  for  a  failure  to  support  her,  the  admission  of  a  copy  of 
a  decree  of  a  court  of  a  sister  state,  though  improperly  attested,  to 
establish  the  relationship  of  husband  and  wife  between  the  parties, 
such  decree  showing  that  they  were  marriageable  on  a  certain  date, 
and  that  they  were,  on  that  date,  married,  is  not  prejudicial  error, 
where  there  is  other  evidence  which  conclusively  establishes  the  re- 
lationship. 

MARRIAGE— EVIDENCE— MUTUAL  CONSENT.— The  rela- 
tionship of  husband  and  wife  is  established  by  evidence  showing 
that  prior  to  a  certain  date,  the  parties  lived  together,  in  good  faith, 
as  husband  and  wife,  though  one  of  them  was  under  a  disability, 
but  that  immediately  prior  to  that  date  the  disability  was  removed, 
and  that  subsequent  to  that  date  they  lived  together,  in  good  faith, 
as  husband  and  wife. 

BONDS-ABSENCE  IN,  OF  SPECIFIC  PROVISIONS- 
AUTHORITY  OF  COURT.— If  a  statute  makes  it  unlawful  for  a 
husband  to  willfully  neglect,  fall,  or  refuse  to  support  his  wife,  and 
authorizes  the  acceptance  of  a  bond  conditioned  for  the  support  of 
^  the  wife  for  six  months.  In  lieu  of  the  penalty,  but  does  not  provide 
a  penalty  for  the  bond,  and  does  not  fix  the  amount  or  time  of  pay- 
ments for  the  wife's  support,  the  court  has  authority,  in  a  prosecu- 
tion under  such  a  statute,  to  provide  a  penalty  for  the  bond,  and  to 
make  specific  provisions  as  to  when  payments  shall  be  made  to  the 
wife,  as  well  as  their  amount 

CRIMINAL  LAW-ARRAIGNMBNT-PLBA.-If  a  defend- 
ant is  arraigned  before  a  Justice  of  the  peace  and  pleads  not  guilty, 
it  is  not  necessary  for  him,  on  appeal  to  a  county  court,  to  be  re- 
arraigned,  or  to  replead  in  that  court. 

CRIMINAL  LAW— FAILURE  TO  SUPPORT  WIFE— FI- 
NANCIAL  MEANS  OF  WIFE.— The  fact  that  a  wife  has  financial 
means  does  not  relieve  her  husband  from  his  statutory  duty  of  sup- 
porting her,  especially  where  no  claim  is  made  that  such  means 
were  obtained  from  him.  Hence,  evidence  that  she  bad  such  means 
prior  to  the  commencement  of  a  prosecution  under  such  a  statute  is 
wholly  immaterial. 
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Information  charging  Poole  with  a  failure  to  support  his 
wife.    It  was  filed  by  Mrs.  Poole  before  a  justice  of  the  peace 
on  January  18,  1897,  and  alleged  the  time  of  the  offense  as 
**on  or  about  the  nineteenth  day  of  September,  and  continu- 
ously since.  A,  D.  1897.''    The  defendant,  upon  arraignment, 
pleaded  not  guilty.     A  trial  resulted  in   his   conviction.     He 
appealed  to  the  county  court,  where  he  was  again  convicted, 
and  judgment  pronounced  that  he  be  confined  in  the  county 
jail  for  a  period  of  forty  days,  or,  in  lieu  thereof,  give  a  bond 
in  the  sum  of  six  hundred  dollars,  conditioned  for  the  pay- 
ment, to  the  prosecuting  witness,  of  the  sum  of  fifty  dollars  per 
month  for  six  months.    He  sued  out  a  writ  of  error.    One  error 
assigned  was  that  the  court  erred  in  admitting  in  evidence,  over 
the  defendant's  objection,  a  decree  of  the  superior  court  of 
San  Diego  county,  California.    Another  was  that  the  court  erred 
in  sustaining  the  objection  of  the  people  to  the  defendant's 
offer  to  prove  that  the  prosecuting  witness  had,  about  April  7, 
1897,  given  certain  persons  money,  and  had  money  of  her  own. 
The  other  assignments  of  error  appear  clearly  enough  in  the 
opinion.     The  prosecution  was  based  upon   a   statute   which 
read  as  follows:  'T!t  shall  be  unlawful  for  any  man,  residing  in 
this  state,  to  willfully  neglect,  fail,  or  refuse  to  provide  reason- 
able support  and   maintenance  for  his  wife  .  •  •  •  ;  and   any 
person  guilty  of  such  neglect,  failure,  or  refusal,  upon  the  com- 
plaint of  the  wife  .  •  •  •  upon  due   conviction  thereof,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and  shaU  be  committed 
to  the  county  jail  for  the  period  of  not  more  than  sixty  (60) 
days  unless  it  shall  appear  that  owing  to  physical  incapacity  or 
other  good  cause,  he  is  unable  to  furnish  such  support;  pro- 
vided, that  in  case  of  conviction  for  the  offense  aforesaid,  the 
court  before  which  such  conviction  is  had  may,  in  lieu  of  the 
penalty  herein  provided,  accept  from  the  person  convicted  a 
bond  to  the  board  of  county  commissioners  of  the  county  in 
which  such  conviction  is  had,  with  good  and  sufficient  surety, 
conditioned  for  the  support  of  the  wife  •  •  •  .  f or  the  term 
of  six  months  after  the  date  of  said  conviction;  and  the  court 
may  accept  such  bond  at  any  time  after  such  conviction,  and 
order  the  release  of  the  person  so  convicted." 

William  T.  Rogers  and  A.  J.  Bising,  for  the  plaintiff  in  error. 

Byron  L.  Carr,  attorney  general,  Calvin  E.  Beed,  John  Hipp, 
end  C,  W.  Stephenson,  for  the  defendant  in  error. 
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•"  QABBERT,  J.  The  first  objection  to  the  iniormation 
urged  is,  that  plaintiff  in  error  is  charged  with  having  com- 
mitted the  offense  at  an  impossible  date,  viz.,  September,  1897. 
The  information  is  carelessly  drawn,  but  from  the  language 
employed,  charging  the  time  when  the  offense  was  committed, 
it  is  fairly  inferable  that  it  was  at  a  date  prior  to  the  time  when 
it  was  filed  with  the  justice,  and  although  it  might  have  been 
successfully  attacked  at  the  proper  time,  by  a  motion  on  ac> 
count  of  form,  or  ambiguity,  it  is  too  late  to  raise  that  question 
after  trial:  1  Mills'  Annotated  Statutes,  sec.  1433.  It  is  urged 
that  the  information  does  not  state  that  plaintiff  in  error  was 
a  resident  of  the  state.  The  offense  consists  of  the  willful  neg- 
lect of  a  husband  to  provide  reasonable  support  and  mainte- 
nance for  his  wife.  In  charging  an  offense,  it  is  sufficient  to 
allege  the  facts  constituting  it,  and  is  not  necessary  to  aver  facts 
to  show  affirmatively  that  the  person  charged  is  one  who  can 
be  prosecuted  for  such  offense.  Nonresidents  are  excepted  from 
the  operation  of  the  act;  but  it  is  not  necessary  to  negative  ex- 
ceptions; if  plaintiff  in  error  was  a  nonresident  of  the  state,  that 
was  a  matter  of  defense. 

It  is  contended  that  the  evidence  failed  to  establish  the  re- 
lationship of  husband  and  wife  between  plaintiff  in  error  and 
the  prosecuting  witness.  It  appears,  conclusively,  from  a  certi- 
fied copy  of  the  records,  that  the  parties  were  married  *^*  in 
due  forpi,  at  Golden,  in  this  state,  the  twenty-sixth  day  of 
August,  1881.  At  this  time,  the  prosecuting  witness  was  a  mar- 
ried woman,  although  she  seems  to  have  then  believed  she  was 
divorced  from  her  former  husband.  Plaintiff  in  error  knew 
of  her  former  marriage,  but  appears,  also,  to  have  believed  that 
she  had  been  divorced;  so  that,  although  the  marriage  con- 
tract of  August  26,  1881,  was  a  nullity  on  account  of  the  in- 
capacity of  Mrs.  Poole  to  enter  into  a  valid  marriage  contract^ 
both  were  innocent  of  any  willful  intention  to  commit  a  wrong. 
March  31,  1882,  the  former  husband  procured  a  divorce  from 
Mrs.  Poole.  The  plaintiff  in  error  admits  that  he  knew  of 
these  proceedings;  whether  Mrs.  Poole  did  is  not  altogether 
clear.  After  this  knowledge  on  his  part,  with  the  exception  of 
a  very  brief  period,  they  continued  to  live  together  as  husband 
and  wife  until  sometime  in  1891.  Since  that  date,  they  have 
sustained  that  relationship,  at  least  a  greater  portion  of  the 
time,  down  to  September  19,  1896.  If  parties  desire  marriage, 
and  do  what  they  can  to  render  their  union  matrimonial,  but 
one  of  them   is   under   a   disability,  their   cohabitation   thus 
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matrimonially  meant  and  con  tinned,  after  the  disability  is  re- 
moved, will,  in  law,  make  them  hnsband  and  wife  from  the 
moment  that  such  disability  no  longer  exists:  1  Bishop  on  Mar- 
riage, Divorce,  and  Separation,  sees.  970,  979.  Or,  as  other- 
wise stated  by  this  anthor:  **To  employ  words  more  nicely  ac- 
ctirate,  and  cover  a  larger  ground,  the  living  together  of  mar- 
riageable parties  a  single  day  as  married,  they  meaning  mar- 
riage, and  the  law  requiring  only  mutual  consent,  makes  them 
husband  and  wife":  1  Bishop  on  Marriage,  Divorce^  and  Sepa- 
ration, sec.  975. 

The  facts  in  this  case  certainly  bring  the  parties  within  the 
doctrine  above  announced.  They  attempted,  in  good  faith,  to 
enter  into  a  legal  marriage  contract  by  procuring  license,  and 
solemnization  of  marriage  in  the  usual  way.  After  the  disa- 
bility of  Mrs.  Poole  had  been  removed,  they  continued  to  livo 
together  as  husband  and  wife,  held  each  other  out  to  the  pub- 
lic as  sustaining  that  relation;  and  although  no  subsequent  mar- 
riage ceremony  was  performed,  as  *^*  is  usual  to  evidence  con- 
tracts of  this  character,  they  having  originally  assumed  the  mar- 
riage relation  in  good  faith,  in  pursuance  of  what  they  believed 
to  be  a  valid  contract  of  marriage,  and  having  continued  that 
relationship  for  a  long  period  after  it  could  have  been  legally 
assumed,  raises  the  presumption  that  thereby  they  intended  and 
meant  marriage,  mutually  assented  to  a  contract  of  that  char- 
acter. 

The  objection  to  the  decree  was,  that  it  was  not  properly 
certified  under  the  act  of  Congress,  the  certificate  thereto  being 
signed  by  a  deputy  clerk.  Whether  the  attestation  of  the  decree 
of  a  court  of  a  sister  state  is  sufiicient  when  signed  by  a  deputy 
clerk  of  the  court  only,  it  is  not  necessary  to  determine.  The 
decree  in  question  purported  to  find  that  the  parties  were,  on 
the  first  day  of  April,  1882,  capable  of  entering  into  a  marriage 
contract,  and  that  they  were,  on  the  said  day,  legally  married. 
If  not  properly  attested,  the  introduction  of  this  decree  might 
have  been  error  on  account  of  its  possible  infiuence  on  the  jury 
in  determining  the  issue  of  marriage;  but  the  evidence  of  the 
plaintiff  in  error  on  this  subject  was,  that  Mrs.  Poole  and  him- 
self had  lived  together  and  recognized  each  other  as  husband 
and  wife  for  a  number  of  years  after  the  impediment  to  their 
legal  marriage  was  removed;  and  this  admission,  coupled  with 
the  uncontroverted  fact  that  they  had  attempted,  in  good  faith, 
to  enter  into  the  marriage  relation  before  that  time,  conclusively 
established  this  relationship,  and,  therefore,  the  admission  of  the 
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copy  of  Hub  decree  was  not  prejudicial  error*  Begarding  thia 
decree^  Mrs.  Poole  testifies  that  her  husband  told  her  he  had 
compared  the  identical  copy  which  was  offered  in  evidence  with 
the  original^  and  informed  her  it  was  a  true  copy^  and  that^  in 
discussing  the  matter  further^  they  agreed  to  accept  it  as  evi- 
d^icing  their  true  relation;  so^  for  the  purpose  of  showing  the 
character  of  this  agreement^  it  was  proper  for  the  jury  to  con- 
sider the  copy  admitted.  This,  apparently^  was  the  view  en- 
tertained by  the  trial  court,  in  ruling  upon  its  admissibility^ 
and  subsequently  instructing  the  jury  upon  the  subject. 

oi«  rjijjg  statute  authorizes  the  acceptance  of  a  bond  in  lieu 
of  the  penalty  provided;  true,  it  does  not  designate  that  the 
bond  shall  be  executed  in  any  penalty,  or  in  express  terms  em- 
power the  court  to  fix  the  penalty  thereof;  the  bond  shall  be 
conditioned  for  the  support  of  the  wife  for  a  specific  period, 
but  there  can  be  no  objection  if  the  order  therefor  names  the 
penalty  in  which  it  shall  be  executed,  or  the  sum  to  be  paid 
at  stated  intervals  for  her  support.  In  the  absence  of  specific 
provisions  regarding  the  terms  and  conditions*  of  the  bond,  the 
court  has  authority  to  make  such  order  in  relation  thereto, 
as  will  subserve  the  purposes  for  which  it  is  to  be  given,  viz., 
the  support  of  the  wife  for  the  period  of  six  months  from  and 
after  conviction  of  the  husband  for  nonsapport^ 

Plaintiff  in  error  was  arraigned  and  pleaded  not  guilty  be- 
fore the  justice.  On  appeal,  the  cause  came  up  for  trial  de  novo 
on  the  issues  made  in  the  court  below,  and  it  was  not  neces- 
sary that  he  be  rearraigned,  or  replead  in  the  appellate  court 
any  more  than  it  was  necessary  for  the  people  to  file  another  in- 
iormation.  By  arraignment  before  the  justice,  he  was  informed 
of  the  nature  of  the  charge.  Having  tiiere  pleaded,  the  issues 
were  made,  and  the  effect  of  the  appeal  was  to  permit  the  plain- 
tiff in  error  a  new  trial  on  such  issues. 

The  statute  upon  which  this  prosecution  is  based  does  not 
change  the  law  as  to  the  civil  liability  of  the  husband  to  fur- 
nish his  wife  reasonable  support;  it  provides  a  penalty  in  case 
he  fails  to  do  so,  unless  excused  by  physical  incapacity  or  other 
good  cause;  he  is  not  relieved  from  furnishing  such  support  on 
account  of  the  financial  means  of  his  wife,  either  by  the  general 
law,  or  the  statute,  and  so  the  offer  of  plaintiff  in  error  to 
prove  that  the  prosecuting  witness  had  means  of  her  own,  at 
a  time  several  months  prior  to  the  institution  of  these  proceed- 
ings^ it  not  being  claimed  that  such  means  were  obtained  from 
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the  husband,  was  wholly  immaterial.    There  is  no  reversible 
error^  and  the  judgment  is  affirmed. 

INFORMATION— CHAEOING  THE  OFFBNSB-NBGATIVINO 
£:XC£PTIONS.~The  sufficiency  of  an  Information  must  be  deter* 
mined  by  the  same  rules  that  govern  Indictments:  State  v.  Bamett, 
8  Kan.  250;  87  Am.  Dec.  471.  An  impossible  or  future  date  stated  in 
an  Indictment  is  fatal.  An  indictment  in  which  no  day  at  all  is 
stated  as  the  date  of  the  commission  of  the  offense,  will  not  support 
a  judgment  of  conviction:  State  v.  Ray,  Rice's  Law,  1;  33  Am.  Dec. 
90,  00.  lu  criminal  pleading  nothing  can  be  taken  by  intendment: 
State  V.  TSurstin,  35  Me.  205;  58  Am.  Dec.  695.  An  indictment  is  suf- 
ficient if  it  states  the  charge  with  sufficient  certainty  to  inform  the 
defendant  what  he  is  called  upon  to  answer:  Sherban  v.  Common- 
wealth, 8  Watts,  212;  34  Am.  Dec.  460.  An  indictment  under  one 
section  of  a  statute  need  not  negative  an  exception  contained  in  a 
subsequent  section  thereof:  State  v.  Shiflett,  20  Mo.  415;  64  Am. 
Dec.  190.    Compare  note  to  State  v.  Johnson,  93  Am.  Dec.  251. 

INFORMATION— OBJECTIONS.— IT  IS  TOO  LATE,  after  ver- 
dict, to  object  to  duplicity  in  an  information  for  a  misdemeanor. 
Such  objections  should  be  made  at  the  proper  time  and  by  the 
method  prescribed:  State  v.  Armstrong,  106  Mo.  395;  27  Am.  St. 
Rep.  801. 

MARRIAGE  VOID  BECAUSE  OF  IMPEDIMENT— LIVING  TO- 
c;ETHER  AI^^TER  removal  of  disability.— The  essentials 
of  a  valid  marriage  are  capacity  and  consent:  Voorhees  v.  Voorhees, 
46  N.  J.  Eq.,  411;  19  Am.  St.  Rep.  404;  and  a  mutual  agreement  be- 
tween a  man  and  woman  to  take  each  other,  in  good  faith,  for  hus- 
band and  wife,  constitutes  a  valid  marriage:  Notes  to  Kilbum  v.  Kil- 
born,  23  Am.  St.  Rep.  451;  Farley  v.  Farley,  33  Am.  St  Rep.  144. 
A  marriage  contracted  while  a  previous  marriage  of  the  husband  re- 
mains nnannulled,  though  he  had  previously  obtained  a  void  decree 
of  divorce  In  another  state,  has  no  legal  force  whatever:  Collins  v. 
Voorhees,  47  N.  J.  Eq.,  315;  24  Am.  St  Rep.  412.  But  parties  to  a 
void  marriage  may  continue  living  together  as  husband  and  wife, 
after  the  removal  of  the  impediment  to  a  valid  marriage,  and  a  Jury 
may  presume  a  valid  marriage  to  have  taken  place  after  the  re- 
moval of  the  previous  impediment:  Notes  to  Cartwright  v.  McGown, 
2  Am.  St  IBiep.  U7;  ColUns  v.  Voorhees,  24  Am.  St  Rep.  41fi. 
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(24  GOLOBADO,  fi27.] 

APPEAL.— UNDER  THE  DOCTRINE  OF  THE  'TiAW  OF 
THE  CASE,"  the  conclusions  announced  by  an  appellate  court  upon 
the  review  of  a  case  are,  on  a  second  appeal,  res  Judicata  as  to 
the  points  decided,  unless  a  new  and  different  state  of  facts  has 
been  established  on  the  new  trial. 

FRAUDULENT  CONVEYANCES  —  HUSBAND'S  POWER 
TO  DISPOSE  OF  HIS  PROPERTY— FRAUD  UPON  RIGHTS  OF 
WIFE.— A  husband  has  power  to  dispose  absolutely  of  his  prop* 
erty  during  his  life,  independently  of  the  concurrence,  and  ex- 
onerated from  the  claim,  of  his  wife,  if  the  transaction  is  not  merely 
colorable,  and  is  not  attended  with  circumstances  Indicative  of 
fraud  upon  the  rights  of  the  wife.    If  the  disposition  of  the  husband 
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is  bona  fide,  and  no  right  is  reserved  to  him,  tbongh  ipade  to  defeat 
the  right  of  the  wife,  it  will  be  good  against  her. 

FRAUDULENT  CONVEYANCES  —  HUSBAND'S  POWER 
TO  DISPOSE  OF  HIS  PROPERTY— FRAUD  UPON  RIGHTS  OP 
WIFE.— If  a  husband  makes  a  mere  colorable  disposition  of  his 
property,  for  the  purpose  of  defeating  the  rights  of  his  wife  as  his 
heir,  and  manifests  an  intention  of  reserving  to  himself  the  exclu- 
sive dominion  and  control  of  the  property,  and  the  reservation  to 
himself  of  the  right  to  use  and  enjoy  it  during  his  lifetime,  the 
transaction  is  a  fraud  on  the  rights  of  the  wife  and  will  be  set  aside. 

FRAUDULENT  CONVEYANCES  —  HUSBAND*S  FRAUD 
UPON  RIGHTS  OF  HIS  WIFE.— If  a  married  man  conveys  his 
property  to  his  children,  but  retains  control  of  the  property  and 
withholds  the  deeds  from  record  for  the  period  of  four  years  after 
their  execution,  and  his  wife  has  no  knowledge  thereof  until  after 
the  gi'antor's  death,  the  fact  that  all  the  deeds  were  thus  withheld 
leads  very  strongly  to  the  conclusion  that  it  was  done  as  the  result 
of  an  understanding  between  the  grantor  and  grantees,  and  that  the 
grantees  were  guilty  of  collusion  in  the  matter  for  the  purpose  of 
preventing  Information  of  the  transfer  from  reaching  the  wife  of 
the  grantor,  and  to  permit  him,  in  the  mean  time,  to  continue  to  ex- 
ercise exclusive  dominion  and  control  over  the  property. 

David  Mitchell  and  N.  M.  Laws,  for  the  appellant. 

W.  C.  Kingsley,  and  Bartels  &  Blood,  for  the  appellee. 

»^»  GODDARD,  J.  This  case,  consolidated  with  two  other 
like  cases,  was  before  us  on  a  former  appeal.  Smith  v.  Smith, 
22  Colo.  480,  55  Am.  St.  Bep.  142,  and  many  of  the  questions 
now  presented  were  then  considered  and  determined.  It  will 
be  seen  by  a  reference  to  the  statement  of  the  case  as  there  made 
that  the  object  of  the  action  is  to  compel  the  appellant  to  con- 
vey to  appellee  a  certain  interest  in  real  estate  alleged  to  have 
been  conveyed  to  him  by  his  father,  the  husband  of  appellee, 
in  fraud  of  her  rights.  It  also  appears  from  the  opinion  then 
rendered  that  the  complaint  stated  a  cause  of  action,  and,  upon 
the  evidence  contained  in  the  record,  the  appellee  was  entitled 
to  the  relief  sought;  but  the  judgment  in  her  favor  was  reversed 
upon  the  sole  ground  that  the  district  court  erred  in  consoli- 
dating the  cases,  and  thereby  preventing  the  appellant  and  the 
other  defendants  from  fully  presenting  their  defenses.  In  bo 
far  as  the  specifications  of  error  challenge  the  sufficiency  of 
the  complaint,  or  the  right  of  appellee  to  introduce  evidence 
in  support  of  its  averments,  or  the  correctness  of  any  other  of 
our  rulings  upon  the  former  review,  they  are  not  now  open  to 
consideration.  Under  the  doctrine  of  the  'law  of  the  case,** 
the  conclusions  then  announced  *^  are  controlling  upon  this 
review,  unless  a  new  and  diflPerent  state  of  facts  has  been  es- 
tablished on  the  new  trial.  It  only  remains,  therefore,  for  us 
to  determine  whether  the  facts  developed  upon  the  last  trial 
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are  so  materially  different  from  those  disclosed  in  tlie  former 
record  as  to  take  the  case  out  of  the  rule  laid  down  in  our  former 
opinion.  We  accepted  as  a  correct  statement  of  the  law,  the 
following  from  Kerr  on  Fraud  and  Mistake:  "There  can  he  no 
doubt  of  the  power  of  a  husband  to  dispose  absolutely  of  his 
property  during  his  life,  independently  of  the  concurrence,  and 
exonerated  from  the  claim,  of  his  wife,  provided  the  transac- 
tion is  not  merely  colorable,  and  be  unattended  with  circum- 
stances indicative  of  fraud  upon  the  rights  of  the  wife.  If  the 
disposition  of  the  husband  be  bona  fide,  and  no  right  is  reserved 
to  him,  though  made  to  defeat  the  right  of  the  wife,  it  will 
be  good  against  her.'^ 

And  the  chief  justice,  speaking  for  the  court,  used  this  lan- 
guage: ^^The  proof  shows  that  these  three  several  deeds  were 
held  from  record  for  the  period  of  four  years  after  their  execu- 
tion.   If  one  of  these  deeds  had  been  withheld  from  record  for 
that  length  of  time,  this  would  be  a  suspicious  circumstance, 
while  the  fact  that  all  were  thus  withheld  leads  very  strongly 
to  the  conclusion  that  they  were  so  withheld  as  a  result  of  an 
understanding  between  the  grantor  and  the  three  grantees,  and 
that  these  grantees  were  guilty  of  collusion  in  the  matter  for 
the  purpose  of  preventing  information  of  the   transfer   from 
reaching  the  wife  of  the  grantor,  and  to  permit  the  grantor  in 
the  meantime  to  continue  to  exercise  exclusive  dominion  and 
control  over  the  property.  .  •  •  It  is  not  necessary  in  this  case, 
and  it  is  not  our  intention  to  say  anjrthing  that  will  prevent 
the  husband,  during  his  lifetime,  from  selling  his  personal  prop- 
erty, or  transferring  his  real  estate  for  such  consideration  as 
he  may  be  willing  to   accept,  or   without   consideration,  pro- 
vided always  that  the  transaction  shall  be  absolute  and  bona 
fide,  and  not  colorable  merely,  but  what  we  do  say  is,  where, 
as  here,  the  complaint  charges,  and  the  evidence  shows,  that 
****  the  transaction  complained  of  is  colorable   only  and   re- 
sorted to  by  the  husband  for  the  purpose  of  defeating  his  wife's 
right  as  his  heir,  he  hoping  thereby  to  obtain  the  full  benefit 
of  the  property  to  the  last  hour  of  his  life,  and  at  the  same 
time  being  able  to  deprive  her  of  all  interest  therein  as  his 
.  heir,  is  as  much  of  a  fraud  on  the  part  of  the  husband  as  it 
is  for  a  debtor,  having  in  contemplation  the  incurring  of  an 
indebtedness,  to  put  his  property  beyond  his  control/' 

While  the  condition  of  the  appellee  is  referred  to  elsewhere 
in  the  opinion  as  emphasizing  the  inequitable  nature  of  the 
transaction,  the  circumstances  that  vitiate  the  transfer  are  that 
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the  transaction  is  merely  colorable^  and  was  resorted  to  by  the 
grantor  to  defeat  appellee's  right  as  heir^  and  the  retention  by 
him  of  exclosive  dominion  and  control  of  the  property,  and  the 
reservation  to  himself  of  the  right  to  use  and  enjoy  it  during 
his  lifetime.  Upon  this  feature  of  the  case  the  court  below 
made  the  following  findings  of  fact: 

'^That  on  the  said  twenty-eighth  day  of  August,  1888,  the 
said  Horace  G.  Smith  made  and  executed  three  certain  convey- 
ances to  his  said  three  children  for  the  nominal  consideration 
of  one  dollar  each,  one  to  the  defendant  herein  and  hereinafter 
particularly  referred  to,  whereby  he  pretended  to  convey  about 
one-third  in  value  of  all  of  his  said  real  estate;  •  •  •  .  that  none 
of  said  deeds  were  filed  for  record  until  the  sixteenth  day  of 
August,  A.  D.  1892;  that  the  said  plaintiff  had  no  knowledge 
of  the  making  or  the  existence  of  said  deeds  until  after  the 
death  of  the  said  Horace  G.  Smith;  that  from  the  time  of  mak* 
ing  said  deeds  to  the  time  when  said  deeds  were  filed  for  rec- 
ord as  aforesaid,  the  said  Horace  G.  Smith  retained  the  pos- 
session, dominion,  and  control  over  the  property  described 
therein,  and  during  all  of  said  time  he  received  the  rente,  in- 
come, and  revenues  therefrom,  and  exercised  the  exclusive 
rights  of  ownership  in  all  of  said  property  the  same  as  if  said 
deeds  had  never  been  executed;  that  said  pretended  conveyances 
of  the  said  Horace  G.  Smith  were  a  mere  device  and  contrivance 
by  which  the  said  Horace  G.  Smith,  not  parting  nor  intending 
to  part  with  the  dominion  ^*^  or  control  over  said  real  es- 
tate during  his  life,  sought  and  endeavored  at  the  time  of  his 
death,  to  deprive  the  plaintiff  of  the  benefits  conferred  upon 
her  as  an  heir  of  her  husband  under  the  statutes;  that  said 
conveyance  to  the  said  defendant  Horace  G.  Smitii,  Jr.,  was 
and  is  colorable  merely  and  was  resorted  to  by  the  husband  of 
the  said  plaintiff  for  the  purpose  of  defeating  the  plaintiff's 
rights  as  his  heir,  ho  Hoping  tiiereby  to  obtain  the  full  benefit 
of  the  property  to  the  last  hour  of  his  life,  and  at  the  same 
time  to  be  able  to  deprive  her  of  all  interest  therein  as  his  heir. 

'^The  court  doth  further  find  that  all  of  the  allegations  in 
the  plaintiff's  complaint  are  true  as  therein  alleged,  and  that 
the  allegations  contained  in  the  answer  of  the  said  defendant 
are  not  true.*' 

These  findings  clearly  bring  the  case  within  the  rule  an- 
nounced, and  are  decisive  of  this  controversy.  While  it  is  true 
that  the  evidence  is  conflicting,  the  weight  and  preponderaace 
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BQpport    the  court's  conclusion;   and   under  the   well-settled 
rule  we  are  precluded  from  disturbing  its  findings. 

The  error  assigned  upon  the  admission  of  testimony  might 
he  disregarded  as  too  general  to  require  notice;  but  upon  ex- 
amination of  the  eyidence  complained  of^  while  some  of  it  might 
be  objectionable^  we  are  satisfied  that  its  admission  in  no  way 
prejudiced  defendant's  case.  Upon  a  careful  examination  of 
the  record^  we  perceiye  no  error  that  would  justify  a  reversal. 
The  judgment  of  the  district  court  is  accordingly  afiBrmed. 

APPBAL— LAW  OF  THB  OASB.— The  decision  of  the  supreme 
court  upon  a  former  appeal  In  a  case  is,  as  to  every  point  presented 
and  decided  on  such  appeal,  the  law  of  the  case,  binding  upon  both 
the  parties  and  the  court,  so  far  as  the  same  state  of  facts  is  sub- 
Btantially  presented,  but  no  further:  Note  to  LouisviUe  etc.  R.  R. 
Go.  V.  Offutt,  50  Am.  8t  Bep.  478. 

FRAUDULENT  CONVBYANOBS  BY  HUSBAND  IN  FRAUD 
OF  WIFB.— Colorable  transfers  made  by  a  husband  are  void  aa 
against  the  rights  of  the  wife.  Conveyances  of  real  estate  made  by 
a  husband  during  coverture  for  the  purpose  of  defeating  the  wife's 
marital  rights  are  fraudulent  and  void  as  against  her:  Note  to  Smith 
V.  Smith,  66  Am.  St  Bep.  14& 
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MUNICIPAL  CORPORATIONS— PLEADINGS-CHARTEB 
AND  ORDINANCES  AS  PART  OF.— In  an  action  against  a  munici- 
pal corporation  to  recover  for  injury  received  by  reason  of  the  will- 
ful negligence  of  the  city  in  permitting  obstructions  to  remain  in 
its  streets  amounting  to  a  nuisance,  the  municipal  ordinances  and 
charter  are  as  much  the  legitimate  subjects  of  inquiry  as  if  literally 
incorporated  in  the  pleadings,  and  this  is  so  notwithstanding  the 
allegation  of  actionable  negligence  and  admissions  made  by  de- 
murrer. 

MUNICIPAL  CORPORATIONS— PLEADINGS.— In  an  action 
against  a  city,  an  averment  that  the  accident  complained  of  was  the 
result  of  a  willful  disregard  of  corporate  duty  is  more  in  the  nature 
of  a  conclusion  of  law  than  a  bare  statement  of  fact,  and  a  de- 
murrant is  concluded  by  the  admissions  made  by  demurrer,  o^ilr 
80  far  as  such  averment  is  sustained  or  supported  by  the  law  of  Its 
being,  and  the  principles  which  underlie  the  duties  and  liabilities 
of  municipal  corporations. 

MUNICIPAL  CORPORATIONS-NUISANCE— COASTING- 
LIABILITY  FOR.— Coasting  on  the  public  street  of  a  city  in  PiT^h 
manner  as  to  Imperil  the  safety  of  pedestrians  thereon  Is  a  public 
nuisance,  independently  of  municipal  ordinances. 

MUNICIPAL  CORPORATIONS-NUISANCE— ORDINANCE 
UNNECESSARY.— If  an  act  is  a  public  nuisance  at  common  law, 
the  failure  of  the  city  in  which  such  act  is  committed  to  legislate 
upon  it  or  to  forbid  it  is  not  a  neglect  of  duty. 

MUNICIPAL  CORPORATIONS— NUISANCES— DUTY  TO 
SUPPRESS.— The  duty  of  the  peace  officers  of  a  city  to  suppress 
a  public  nuisance  maintained  therein  is  a  public,  as  distinguished 
from  a  strictly  corporate  duty,  and  the  failure  of  such  officers  to 
perform  such  duty  does  not  render  the  municipality  liable  therefor. 

C.  M.  Curtis,  city  solicitor,  for  the  plaintifif  in  error. 

J.  BiggSy  for  the  defendant  in  error. 

(J  6) 


June,  lbV)3.]  Mayor  etc.  of  Wilmington  v.  Vandegbift.     257 

*®  WOLCOTT,  C.  This  was  an  action  on  the  caae,  instituted 
in  the  conrt  below  against  the  mayor  and  council  of  Wilmington 
(a  corporation  existing  **  under  the  laws  of  the  state  of  Dela- 
ware) by  Joseph  W.  Vandegrift,  to  recover  damages  for  injuries 
received  while  walking  along  French  street,  in  the  city  of  Wil- 
mington, at  or  near  its  intersection  with  Seventh  street.  It  is 
jilleged  in  the  declaration  that  the  plaintiff  in  error  willfully 
and  negligently  suffered  boys  and  other  persons. to  frequently 
use  said  Seventh  street  for. the  purpose  of  sledding  and  coasting 
thereon  in  an  unlawful  and  improper  manner,  and  that,  by  rea- 
son of  such  allowance  of  such  unlawful  use  of  said  Seventh  street, 
the  defendant  in  error,  while  lawfully  walking  along  French 
street,  at  or  near  its  intersection  with  said  Seventh  street,  was 
run  into  and  knocked  down  by  a  sled  propelled  by  the  weight  of 
one  Joseph  McHugh  and  thereby  seriously  injured.  Wherefore 
he  claimed  large  damages.  To  the  declaration  the  plaintiff  in 
error  demurred  generally,  and,  in  accordance  with  act  of  the 
assembly  in  that  behalf  specified  divers  causes  of  demurrer  to 
the  said  declaration  and  the  several  counts  thereof.  The  court 
overruled  the  demurrer  and  rendered  judgment  in  favor  of  the 
defendant  in  error.  Thereupon  the  plaintiff  in  error  brought 
the  case  to  this  court  to  be  reviewed  on  writ  of  error.  The  judg- 
ment was  assigned  as  error. 

For  the  purposes  of  this  case  it  is  unnecessary  to  notice  sep- 
arately the  several  counts  in  which  the  cause  of  action  is  various- 
ly described.  It  is  sufficient  to  state  that  the  declaration  con- 
tains a  circumstantial  statement  of  the  injuries  complained  of 
and  a  distinct  averment  that  they  were  the  resiQt  of  the  willful 
negligence  of  the  plaintiff  in  error.  The  demurrer  admits  all 
the  facts  set  forth  in  the  declaration  that  are  properly  pleaded  to 
be  tme.  The  only  question,  therefore,  with  which  this  court 
can  deal  is  whether  those  facts,  in  law,  constitute  a  sufficient 
ground  of  action.  To  determine  this  question  it  is  necessary  to 
ascertain  what  the  duties  and  powers  of  the  plaintiff  in  error 
were  in  respect  to  the  prevention  and  suppression  of  the  practice 
of  coasting  on  the  streets  of  Wilmington,  or  such  other  unlawful 
use  thereof  as  would  interfere  with  or  render  unsafe  public 
travel.  This  will  necessarily  involve  ^  the  duty  of  making  a 
critical  examination  of  those  provisions  of  the  city  charter  relat- 
ing to  that  subject  and  the  regulations  established  by  the  city 
authorities  in  that  behalf.  While  this  court,  sitting  as  a  court 
of  orrors,  cannot  po  outside  of  the  record  for  any  facts  upon 
whifli  ^o  rofjt  its  indfirment,  yet  we  think,  notwithstanding  the 
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allegation  of  actionable  negligence  and  the  admission  made  by 
the  demurrer^  that  the  act  of  assembly  from  which  the  plaintiff 
in  error  derives  its  ezistence,  and  the  ordinances  enacted  in  pur- 
anance  thereof^  are  as  much  the  subject  of  legitimate  inquiiy  aa 
if  they  were  literally  incorporated  in  the  pleadings  before  ns. 
The  averment  that  the  accident  complained  of  was  the  result  of 
a  willfid  disregard  of  a  corporate  duty  was  more  in  the  nature 
of  a  conclusion  of  law  than  a  bare  statement  of  fact;  and  conse- 
quently the  demurrant  is  concluded  by  the  admission  made  by 
the  demurrer^  only  so  far  as  such'  averment  is  sustained  or  sup- 
ported by  the  law  of  its  being,  and  the  principles  which  under- 
lie the  duties  and  liabilities  of  municipal  corporations.  To  de- 
cide the  question  presented  by  the  record  in  this  case  independ- 
ently of  the  charter  of  the  municipality  of  Wilmington  and  the 
ordinances  would  limit  the  scope  of  our  inquiry  to  the  considera- 
tion merely  of  the  regularity  of  the  pleadings,  and  thus  leave 
untouched  the  real  essence  of  the  controversy  and  subject  the 
parties  to  the  necessity  of  pursuing  their  rights  in  the  court  be- 
low according  to  the  course  of  law  in  that  jurisdiction  prescribed. 
While  general  principles  are  always  of  great  assistance  in  deter- 
mining the  liabilities  of  a  municipal  corporation  in  civil  actions 
for  private  injuries,  yet  the  terms  employed  by  the  legislature  to 
convey  or  impart  its  powers  are  of  iirst  importance  in  ascertain- 
ing its  duties  and  corresponding  liabilities. 

The  counsel  for  the  defendant  in  error  assumed  in  hia  argu- 
ment that  the  practice  of  coasting  on  Seventh  street,  as  alleged 
in  the  declaration,  was  a  public  nuisance,  and  contended  with 
much  force  that  the  plaintiflf  in  error  was  liable  for  the  damages 
thereby  sustained  by  his  client,  because  no  steps  were  taken  by 
it,  through  ^*  the  agency  of  the  street  and  sewer  department 
pursuant  to  the  authority  given  to  define  and  remove  nuisances 
in  section  31  of  its  charter,  to  declare  such  practice  to  be  a  nui- 
sance and  prohibit  the  continuance  thereof,  after  its  dangerous 
character  had  been  brought  to  its  knowledge.  Now,  let  us  see 
whether  this  contention  is  met  or  satisfied  by  any  of  the  pro- 
visions of  said  charter.  -By  section  14  of  the  charter  a  municipal 
court  is  created,  and  by  section  15  its  jurisdiction  is  limited  and 
defined.  By  the  latter  section  it  is  given  ''sole  and  exclusive 
jurisdiction  to  inquire  of,  hear,  try,  and  finally  determine  all 
those  criminal  matters  and  offenses  enumerated  in  the  fifteenth 
section  of  the  sixth  article  of  the  amended  constitution  and  com- 
mitted within  said  city  and  to  punish  all  persons  convicted  of 
said  offenses  or  any  of  them  agreeably  to  the  laws  of  this  state." 
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The  fifteenth  section  of  the  sixth  article  of  the  constitution^  re- 
ferred to,  confers  upon  the  general  assembly  of  this  state  power 
to  establish  inferior  courts  and  clothe  them  with  jurisdiction  of 
certain  criminal  matters,  and  among  them  are  enumerated  nui- 
sances. It  is,  therefore,  clear  that  the  municipal  court  of  the 
city  of  Wilmington  had  jurisdiction  of  public  nuisances,  as  it 
is  an  inferior  court  established  by  the  general  assembly  of  this 
state  pursuant  to  the  section  and  article  of  the  constitution  be- 
fore referred  to.  Was  the  practice  of  coasting,  as  set  forth  in 
the  declaration,  such  a  nuisance  as  was  contemplated  by  the 
framers  of  the  constitution?  We  have  no  doubt  that  it  was,  for 
it  answers  to  and  contains  all  the  elements  necessary  to  consti- 
tute a  nuisance  indictable  at  common  law,  and  punishable  under 
the  laws  of  this  state.  A  learned  writer  on  the  subject  defines 
a  comRion  or  public  nuisance  ^^to  be  an  unlawful  act  or  omis- 
sion to  discharge  a  legal  duty,  which  act  or  omission  endangers 
the  lives,  safety,  health,  or  comfort  of  the  public,  or  by  which 
the  public  are  obstructed  in  the  exercise  or  enjoyment  of  a  right 
common  to  all."  Seventh  street  is  a  well-known  public  highway 
in  the  city  of  Wilmington,  and  for  purposes  of  travel  the  people 
had  a  right  to  the  free  and  uninterrupted  use  thereof.  The 
occupation  of  said  street  by  persons  indulging  in  the  ^*  sport  of 
coasting,  as  described  in  the  declaration,  was  unlawful,  independ- 
ently of  any  ordinance,  and  certainly  endangered  the  lives  and 
safety  of  the  people  and  constituted  a  serious  obstruction  of  the 
public  in  the  exercise  or  enjoyment  of  a  common  right.  It  was 
therefore  a  common  nuisance  and  clearly  within  the  definition 
quoted.  The  municipal  court,  it  will  be  observed,  is  clothed 
with  full  power  to  punish  persons  convicted  of  such  an  oflEense, 
agreeably  to  the  laws  of  this  state.  What  is  that  punishment? 
The  eighteenth  section  of  chapter  127  of  the  Revised  Code  pro- 
vides that  ^'assaults,  batteries,  nuisances,  and  all  other  offenses 
indictable  at  common  law  and  not  specially  provided  for  by  stat- 
ute, shall  be  deemed  misdemeanors,  and  shall  be  punishable  by 
fine  and  imprisonment,  or  either,  according  to  the  discretion  of 
the  court.**  Now,  since  the  municipal  court  of  Wilmington  has 
complete  jurisdiction  of  all  nuisances  indictable  at  common  law, 
committed  within  its  limits,  with  full  power  to  inflict  severe  pun- 
ishments upon  offenders,  what  more  effectual  mode  could  have 
been  devised  than  has  been  done  for  the  prevention  and  suppres- 
sion of  the  practice  of  coasting  as  alleged  in  the  declaration? 
nearly  none.  The  passing  of  an  ordinance  by  the  street  and 
sewer  department  imposing  a  fine  upon  any  person  who  might  be 


260     Ma  YOB  ETC.  of  Wilmington  v.  Vandegbift.   [Delaware, 

engaged  in  such  sport  would  have  been  an  idle  exercise  of  ita 
legislative  functions  and  would  have  fallen  far  short  of  the  end 
intended  to  have  been  accomplished  thereby. 

It  is  claimed^  however^  that  the  jurisdiction  of  the  municipal 
court  over  nuisances  could  not  be  legally  invoked,  because  no 
ordinance  was  ever  passed  expressly  defining  this  particular  sport 
or  practice  to  be  a  nuisance.  But  does  its  jurisdiction  in  respect 
to  nuisances  remain  dormant  or  inactive  until  the  acts  and  con- 
ditions that  constitute  nuisances  are  defined  by  ordinances  to 
be  such?  Surely  not,  for  the  bare  statement  of  such  a  proposi- 
tion, in  view  of  the  express  language  or  terms  in  which  such 
jurisdiction  is  conferred,  demonstrates  its  utter  fallacy.  Such 
jurisdiction  was  given  without  reservation  or  condition,  and  its 
utility  or  efficiency  was  ^^  not  made  to  depend  upon  the  contin- 
gency of  the  passing  or  not  passing  of  ordinances  defining  such 
offenses  to  be  nuisances.  With  the  same  propriety  it  might  be 
contended  that  the  court  of  general  sessions,  sitting  in  either 
•county  of  this  state,  could  not  exercise  jurisdiction  of  nui- 
cances  committed  without  the  city  of  Wilmington  until  the 
legislature  had  first  declared  by  statute  what  the  essentials  of 
a  common  nuisance  are.  While  it  is  true  that  the  legislature 
may  declare  what  a  nuisance  is,  in  the  absence  of  such  a  declara- 
tion the  court  would  be  compelled  to  take  cognizance  of  such 
matters,  and  conduct  the  same  to  a  final  hearing  and  determina- 
tion. So  the  municipal  court  of  Wilmington,  notwithstanding 
the  authority  vested  in  the  legislative  body  of  the  city  to  define 
nuisances,  cannot,  because  of  the  omission  to  exercise  such  au- 
thority, legally  refuse  to  assert  its  jurisdiction  of  the  same,  when 
formally  and  properly  invoked.  Of  what  practical  use  could  the 
passage  of  such  an  ordinance  be?  For  no  definition  of  a  nui- 
sance, which  included  coasting  on  the  streets  of  Wilmington, 
could  be  formulated  by  the  wit  of  a  man  that  could  make  it  any 
more  or  less  a  nuisance  than  it  was.  It  was  intrinsically  a  com- 
mon nuisance,  the  definition  whereof  is  too  well  known,  and  its 
ingredients  and  characteristics  too  well  understood  to  require 
even  the  sanction  of  the  legislature  of  the  state,  much  less  the 
legislative  body  of  any  municipality  therein,  to  make  it  more 
definite,  or  to  impart  more  certainty  to  its  signification  than  it 
already  possesses.  Another  prevailing  reason  why  the  definition 
of  a  public  nuisance  by  ordinance  is  not  made  a  condition  pre- 
cedent to  the  exercise  of  jurisdiction  of  the  same  by  the  munici- 
pal court  is  that  it  would  tend  rather  to  confusion  than  to  sim- 
plicity in  the  trial  and  conviction  of  persons  charged  with  the 
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commissioii  of  such  an  offense.    It  is  not  probable  that  the  legia- 
lative  body  of  Wilmington  conld  by  ordinance  improve  on  the 
common-law  definition  of  a  nuisance^  embracing  notorious  ob* 
stnictions  of  a  public  bighway,  which  has  for  so  long  a  time 
stood  the  test  of  the  most  severe  judicial  scrutiny  and  examina- 
tion.    There  being  then  no  necessity  for  such  an  ordinance  (con- 
ceding for  the  *•  moment  that  none  was  ever  passed)^  no  duty 
in  respect  thereto  ever  arose^  and^  there  being  no  duty,  there 
was  no  liability.    It  borders  on  the  absurd  to  suppose  that  the 
legislature  intended  by  the  incorporation  of  the  city  of  Wilming- 
ton to  impose  any  such  unnecessary  and  superfluous  duty  on  the 
l^;islative  branch  of  its  government. 

In  this  connection,  it  may  be  asked^  Why  was  the  authority 
given  to  "the  council"  now  the  "street  and  sewer  department*'  to 
define  nuisances  as  provided  in  section  31  of  the  city  charter? 
At  first  blush,  it  may  appear  to  be  inconsistent  with  the  oonstruc- 
tion  given  to  section  15  as  to  the  powers  and  jurisdiction  of  the 
municipal  court;  but,  upon  a  close  examination  of  both  sections 
together,  this  apparent  inconsistency  wholly  disappears,  for  this 
authority  may  be  construed  to  have  effect  without  interfering 
or  clashing  with  the  jurisdiction  of  the  municipal  court,  as  pro- 
vided in  the  first  branch  of  the  jurisdiction  clause  of  said  sec- 
tion 15.  It  may  well  have  been  given  to  declare  such  acts>  con- 
ditions, and  objects  to  be  nuisances  that  are  not  clearly  within 
the  legal  notion  of  a  public  nuisance  at  common  law.  How  far 
such  authority  extends  is  a  question  we  shall  not  stop  to  consider, 
as  it  is  unnecessary  for  the  purposes  of  this  decision.  It  is  cer- 
tain, however,  that  a  nuisance  such  as  that  described  in  the  dec- 
laration was  not  intended  to  be  brought  within  the  general  au- 
thority to  define  nuisances,  for  it  is  an  offense  against  the  state^ 
the  measure  of  whose  punishment  is  fixed  by  a  general  law  of 
the  state;  and  any  definition  thereof,  if  contrary  to  the  legal  and 
well-settled  definition  of  a  common  nuisance,  would  be  void,  and 
any  definition  merely  declaratory  of  the  same  would  simply  be 
useless. 

Having  arrived  at  the  conclusion  that  no  municipal  liability 
attached  to  a  failure  of  the  legislative  body  of  the  city  to  pass  an 
ordinance  defining  coasting  on  its  streets,  as  alleged  in  the  dec- 
laration, it  only  remains  now  for  the  court  to  consider  whether 
the  neglect  of  the  city  constables  to  suppress  such  sport,  upon 
the  principle  of  respondeat  superior,  made  the  city  liable  to  the 
defendant  in  error  for  injuries  received  at  the  time  designated  in 
the  declaration.  ^'^  The  decision  of  this  question  depends  upon 
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the  solution  of  a  preliminary  question^  which  la  whether  such 
officers  were,  in  respect  to  such  police  duty,  the  agents  or  ser- 
vants of  the  state,  or  of  the  city  in  its  corporate  capacity.  If 
the  agents  or  servants  of  the  former,  clearly  the  city  is  not  liable. 
It  is  sometimes  quite  difficult  to  draw  the  line  of  distinction 
between  strictly  corporate  duties  and  public  duties,  as  to  the 
police  officers  of  a  municipality,  but  in  this  case  the  distinction 
is  so  well  marked  that  we  are  not  embarrassed  with  any  perplex- 
ing question  of  that  sort.  By  section  16  of  the  city  charter  the 
legislature  conferred  upon  the  municipal  court  sole  and  exclusive 
jurisdiction  of  the  entire  group  of  offenses  (including  nuisances) 
enumerated  in  the  fifteenth  section  of  the  sixth  article  of  the 
constitution,  with  power  to  hear,  try,  and  finally  determine  the 
same  under  the  laws  of  the  state  of  Delaware.  It  frequently 
occurs  that  the  state,  in  the  distribution  of  its  powers,  for  the 
sake  of  convenience  and  expediency,  confides  to  certain  local  gov- 
ernments, within  well-defined  territorial  limits,  the  power  to  ad- 
minister criminal  justice  therein.  But  because  such  authority 
is  limited  to  a  certain  locality  or  district,  it  does  not  make  the 
duties  which  the  possession  of  such  power  imposes,  nor  the 
agents  charged  with  the  performance  thereof,  any  more  or  less 
public  in  their  character.  The  preservation  of  the  peace  is  one 
of  the  most  important  functions  of  state  governments,  and  it 
makes  no  difference  to  what  tribunal  that  duty  or  power  is  in- 
trusted. It  is  still  essentially  a  matter  of  public  concern,  and 
does  not  lose  its  public  character.  To  commit  any  of  the  of- 
fenses within  the  city  of  Wilmington,  of  which  the  municipal 
court  thereof  is  given  sole  and  exclusive  jurisdiction,  would  be 
an  infraction  of  the  laws  of  the  state,  and  therefore  against  its 
peace  and  dignity,  and  punishable  by  said  court,  as  it  would  be 
in  the  state  court  having  general  jurisdiction  of  the  same  accord- 
ing to  the  general  provisions  of  law  in  that  behalf.  Assaults 
and  batteries  are  included  in  the  same  category  as  nuisances. 
Now,  could  it  be  claimed  with  any  show  of  reason  that  the  duty 
of  the  police  officers  to  break  up  *®  street  fights  and  brawls  is 
not  a  public  duty,  and  that  for  the  nonperformance  or  neglect 
thereof  the  municipality  would  be  liable  to  anyone  for  a  private 
injury  occasioned  thereby?  Clearly  not,  because  it  is  such  a  duty 
as  relates  to  the  execution  of  a  state  law,  and  the  officers  charged 
therewith,  though  servants  of  the  municipality,  are,  to  the  extent 
of  such  duty,  public  officers,  and  for  the  neglect  to  perform  the 
same  no  municipal  liability  attaches.  The  same  is  equally  true 
at  to  the  duty  of  police  officers  in  regard  to  nuisances.    The 
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municipal  court  of  Wilmington  is  therefore  a  public  instru- 
mentality constituted  by  the  legislature  for  the  trial  and  punish- 
ment of  such  criminaL  disorders  as  are  enumerated  in  the  section 
and  article  of  the  constitution  before  referred  to^  and  the  duties 
of  the  municipal  officers  selected  to  execute  its  process  in  respect 
to  such  offenses  are  also  stamped  with  the  same  characto)*. 

Thus  far  we  have  treated  the  contention  of  the  learned  coun- 
sel for  the  defendant  in  error  that  no  ordinance  was  ever  passed 
against  the  practice  of  coastings  as  set  forth  in  the  declaration, 
as  being  true.  Is  it  true  in  fact?  By  section  31  of  the  city  char- 
ter the  authority  is  given  to  the  legislative  body  of  the  city  gen- 
erally to  prescribe  and  regulate  the  use  of  the  highways,  streets, 
squares,  lanes,  and  alleys  of  the  city,  and  to  have  and  exercise 
control  over  the  same,  subject  to  the  charter  limitations  and  to 
the  general  supervision  and  control  of  the  general  assembly. 
This  power  is  sufficiently  broad  to  cover  nuisances  occurring 
within  the  limits  of  any  of  the  streets  of  the  city  that  involved 
the  idea  of  obstruction.  Doubtless  the  nuisance  complained  of 
had  the  effect  to  obstruct  said  Seventh  street,  and  thereby  ob- 
structed the  public  in  the  exercise  or  enjoyment  of  a  public 
right  and  therefore  clearly  came  within  the  power  to  prescribe 
and  regulate  the  use  of  streets.  That  being  so,  if  there  was  an 
ordinance  prohibiting  such  an  obstruction  at  the  time  of  the 
accident  set  forth  in  the  declaration,  it  clearly  absolved  the  city 
from  any  liability  on  the  score  of  not  having  declared  such  an 
obstruction  to  be  a  nuisance  and  punishing  the  same  by  the  im- 
position of  a  penalty.  Upon  examination,  we  find  that  in  pur- 
suance ^^  of  such  authority  an  ordinance  was  passed  many  years 
ago,  section  3  of  which  is  as  follows:  'If  any  person  shall  place, 
or  leave  in  any  street,  or  public  lane,  or  alley,  of  this  city  a 
wagon,  cart,  gig,  sleigh,  or  other  carriage  without  a  horse  or 
beast  used  for  drawing  the  same  attached  thereto,  or  shall  with- 
out lawful  permission  obstruct  any  open  and  public  street,  lane, 
or  alley  of  this  city,  every  person  so  offending  shall  forfeit  and 
pay  a  fine  of  two  dollars":  City  Code,  472.  It  cannot  be  pre- 
tended that  those  persons  engaged  in  the  sport  of  coasting  at  the 
time  mentioned  in  the  declaration  or  at  any  time  previously 
thereto,  could  not  have  been  arrested,  tried,  convicted,  and  pun- 
ished for  a  violation  of  said  ordinance,  so  that  the  contention  of 
the  counsel  of  the  defendant  in  error  in  this  regard  is  not  true 
in  fact.  Therefore,  in  any  view  of  the  case,  the  only  neglect  of 
duty  was  the  failure  of  the  city  constables  to  abate  or  suppress 
the  nuisance  complained  of  in  the  declaration^  which^  as  we  have 
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already  shown,  involves  no  municipal  liability.  The  court  is, 
therefore,  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed. 


MUNICIPAL  CORPORATIONS— LIABILITY  FOR  NUISANCES 
IN  STREETS-COASTING.— In  some  of  the  states,  the  liability  of 
municipalities  for  injuries  suffered  in  the  public  streets  has  been 
affirmed  in  exceptional  cases,  to  which  the  application  of  well-settled 
legal  principles  ought  to  have  led  to  a  different  result.  Thus,  where 
a  city  adopted  an  ordinance  prohibiting,  under  penalty  of  a  fine, 
sports  in  the  public  streets  dangei*ous  to  life  or  property,  it  was 
held  that  the  city  might  be  answerable  for  injuries  suffered  by 
plaintiff  while  crossing  a  sidewallc,  * 'inflicted  by  a  sled  on  which  a 
number  of  boys  were  coasting  on  the  snow,"  unless  it  appeared  that 
vigorous  efforts  were  made  to  enforce  the  ordinance.  But  it  is 
manifest  that  the  enforcement  of  an  ordinance  of  this  character 
must  depend  on  the  skill  and  vigilance  of  the  police;  and  as  the  city 
is  never  answerable  for  their  negligence  or  inaction.  It  ought  not 
to  be  held  liable  for  their  not  enforcing  its  ordinance  against  coast- 
ing: See  monographic  note  to  Goddard  v.  Harps  well,  30  Am.  St* 
Rep.  386,  386;  note  to  Robinson  v.  Greenville,  51  Am.  Rep.  860,  861, 
on  coasting  in  streets.  That  a  city  is  not  answerable  for  not  sup- 
pressing such  practice,  see  Shultz  v.  Milwaukee,  49  Wis.  254;  35  Am. 
Rep.  779;  Pierce  v.  New  Bedford,  129  Mass.  534;  37  Am.  Kep.  887; 
Faulkner  y.  Aurora,  85  Ind.  130;  44  Am.  Rep.  1. 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  NONPER- 
FORMANCB  OF  PUBLIC  DUTY.— In  one  thing  the  authorities  all 
unite,  and  that  is,  in  affirming  that  no  recovery  can  in  any  event 
be  had  where  the  negligence  of  the  municipal  corporation  consists 
in  failing  to  perform  a  legislative,  judicial,  or  discretionary  duty, 
or  in  simply  performing  such  a  duty  in  an  improper  method:  See 
monographic  note  to  Goddard  v.  Harpswell,  80  Am.  St.  Rep.  879; 
Love  V.  Atlanta,  95  Ga.  129;  51  Am.  St.  Rep.  64,  and  note;  and 
Cochrane  y.  Mayor,  81  Md.  54;  48  Am.  Bt.  Rep.  479,  and  note. 


DoYEB  Glass  Works  Company  v.  Ambbioan  Fibb 

Insurance  Company. 

[1  MaBVBL  (Dbu),  82.] 

INSURANCE-RIGHTS  OF  PARTIES,  HOW  FIXED.— A 
policy  of  insurance,  and  the  conditions  therein,  fix  the  relations 
between  the  parties  thereto  and  furnish  the  measure  of  their  re- 
spective rights  and  liabilities.  Courts  cannot  go  outside  of  such 
agreement  of  the  parties  to  determine  their  mutual  or  reciprocal 
obligations. 

INSURANCE— DEFINITION.— An  insurance  In  relation  to 
property  is  a  contract  whereby  the  insurer  becomes  bound,  for  a 
definite  consideration,  to  indemnify  the  insured  against  loss  or 
damage  to  certain  property  named  in  the  policy  by  reason  of  cer- 
tain perils  to  which  it  may  be  exposed. 

INSURANCE— CONDITIONS.— It  is  competent  for  an  Insurer 
to  prescribe  the  terms  and  conditions  upon  which  he  will  take  a 
proposed  risk,  provided  they  are  not  illegal  nor  contrary  to  public 
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policy,  and  the  acceptance  of  such  conditions  imposes  upon  the  in- 
sured the  duty  of  a  substantial  compliance  therewith,  and  any 
neglect  thereof  in  any  material  respect*  unless  waived  or  condoned, 
relieves  the  Insurer  from  liability  in  case  of  loss,  whether  it  can  be 
traced  to  such  neglect  or  not 

INSURANCE.— CONDITIONS  OR  CLAUSES  Inserted  in  a 
contnict  of  insurance  which  induce  caution  as  to  the  conduct  of 
either  party  In  respect  to  the  subject  matter  thereof,  are  not  repug- 
nant to  public  policy,  because  anything  that  stimulates  diligence 
and  good  faith  between  the  contracting  parties  is  highly  promotive 
of  the  general  as  wen  as  the  individual  good. 

INSURANCE.  -  CONDITIONS  PROHIBITING  ENCUM- 
BRANCES AND  LEVIES  upon  insured  property  without  the  con- 
sent of  the  insurer,  inserted  in  the  policy  and  declaring  it  to  be  void 
in  case  of  a  breach  thereof,  are  not  only  legal  and  conformable  to 
public  policy,  but  also  reasonable  and  proper. 

INSURANCE— CONDITION  COMPELLING  OPERATION 
OF  INSURED  ESTABLISHMENT.— A  condition  in  a  policy  of  fire 
insnrance  forbidding  the  cessation  of  the  operation  of  the  insured 
establishment  without  the  consent  of  the  insurer,  is  valid,  reason- 
able, and  proper. 

INSURANCE— CONDITIONS  CONCERNING  WORKMEN  IN 
INSURED  ESTABLISHMENT.— An  insurer  has  a  right  to  stipulate 
in  a  policy  of  fire  insurance  for  the  care  and  supervision  of  skilled 
workmen  necessarily  employed  in  running  the  insured  establishment 
during  the  customary  working  season,  and  to  make  his  liability 
dependent  upon  the  fulfillment  thereof. 

INSURANCE.-CONDITIONS  OF  FORFEITURE  contained 
In  an  insurance  policy  are  not  favored,  and  these  and  like  condi- 
tions are  always  construed  strictly,  so  that  a  party  claiming  a  for- 
feiture by  reason  of  a  violation  thereof  is  not  permitted  to  deprive 
the  other  party  of  the  benefits  of  the  right  of  indemnity  for  which 
he  contracted  if  there  is  any  doubt  or  uncertainty  as  to  the  terms 
of  such  conditions,  the  extent  of  their  application,  or  the  acts  which 
constitute  the  alleged  breach. 

INSURANCE— CONDITIONS  AGAINST  ENCUMBRANCES. 
Conditions  in  a  fire  Insurance  policy  prohibiting  encumbrances  and 
levies  without  the  consent  of  the  insurer,  and  declaring  the  policy 
to  be  void  in  case  of  a  breach  thereof,  apply  only  to  voluntary  liens 
and  levies,  and  not  to  involuntary  encumbrances;  such  as  tax  liens 
and  judgments  procured  in  Invitum.  The  violation  of  such  condi- 
tions does  not  render  the  policy  absolutely  void,  but  voidable  only 
at  the  election  of  the  insurer. 

INSURANCE.— CONDITIONS  OF  AVOIDANCE  contained  in 
an  insurance  policy  may  be  waived  either  by  express  agreement  of 
the  parties  or  necessary  Implication  arising  from  their  acts  after 
notice  of  the  breach. 

INSURANCE— CONDITIONS  AGAINST  ENCUMBRANCES 
AND  LEVIES-BREACH  OF.— Under  conditions  in  a  policy  of  fire 
insurance  prohibiting  encumbrances  and  levies  on  the  insured  prop- 
erty without  the  consent  of  the  Insurer,  and  declaring  the  policy  to 
be  void  in  case  of  a  breach  thereof,  the  act  of  the  Insured  in  giving 
mortgages,  confessing  judgments,  and  suffering  levies  of  execution 
against  the  Insured  property  without  the  consent  or  waiver  of  the 
insurer,  constitutes  a  breach  of  such  conditions  and  avoids  the  pol- 
icy at  the  election  of  the  Insurer. 

INSURANCE— CONDITION  PROHIBITING  CESSATION  OF 
OPERATION  OP  INSURED  PROPERTY.— A  condition  In  a  fire 
Insurance  policy  forbidding  the  cessation  of  the  operation  of  the 
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Insnied  establishment,  without  the  consent  of  the  insurer,  and  pro* 
Tiding  for  the  care  and  supervision  of  the  workmen,  and  also  pro- 
viding that  a  breach  of  such  condition  shall  avoid  the  policy,  is 
broken,  and  the  insurance  terminated,  when  the  business  is  discon- 
tinued and  the  operation  of  the  establishment  has  ceased  without 
the  consent  of  the  Insurer,  although  watchmen  are  provided  and 
kept  in  the  establishment  continually  until  the  fire  and  lofls  occur. 

E.  Bidgely  and  G.  H.  B.  Day,  for  the  plaintifE. 

G.  H.  Bates,  for  the  defendant. 

**  WOLCOTT,  C.    An  action  of  covenant  wag  brought  on  an 

insurance  policy  in  the  superior  court  of  the  state  of  Delaware 
in  and  for  Kent  county,  by  the  plaintiff  against  the  defendant, 
being  No.  55  to  the  October  term,  1889,  and  pleaded  to  issue. 
On  the  twenty-seventh  day  of  April,  1892,  at  the  April  term  of 
said  court,  a  case  stated  was'  agreed  upon  by  counsel,  and  filed, 
and  an  order  made  directing  that  all  the  questions  of  law  con- 
tained therein  should  be  reserved  to  be  heard  before  all  the 
judges. 

The  defendant  issued  to  the  plaintiff  a  policy  of  insurance, 
bearing  date  July  7,  A.  D.  1884,  covering  certain  real  and  per- 
sonal properties  situated  on  the  southwest  comer  of  William 
street  and  the  Delaware  Bailroad,  near  the  town  of  Dover,  Dela- 
ware, owned  and  used  by  the  plaintiff  for  the  manufacture  of 
glass.  By  the  terms  of  the  policy,  the  defendant,  in  considera- 
tion of  the  representations  of  the  assured,  and  the  conditions 
and  limitations  therein  mentioned,  and  of  $39.88  (the  premiums), 
did  insure  the  plaintiff  against  loss  or  damage  by  fire,  to  an 
amount  not  exceeding  $2,250  for  one  year — ^from  12  o'clock  noon 
of  said  date  to  12  o'clock  noon  July  7,  A.  D.  1885.  The  conditions 
to  which  said  insurance  waa  expressly  made  subject,  and  which 
are  material  to  this  case  are  as  follows:  ''Or  if,  during  the  exist- 
ence of  this  policy,  or  any  renewal  thereof,  the  risk  shall  be 
increased  by  any  means  whatever,  with  the  knowledge  of  the 
assured,  and  the  assured  shall  neglect  to  notify  this  company 
thereof,  and  have  the  same  indorsed  hereon,  paying  therefor  such 
additional  premium  as  shall  be  demanded,  or  shall  allow  the 
building  herein  covered  to  become  vacant  and  unoccupied,  .... 
or  shall  sell  or  transfer  the  property  herein  insured,  or  encumber 
the  same,  without  notice  to  **  this  company,  indorsed  hereon, 
....  then  and  in  every  such  case  this  policy  shall  be  null  and 
void.'' 

'If  the  property  hereby  covered  shall  be  levied  upon  or  taken 
into  possession  or  custody  under  any  proceeding  in  law  or  equity. 
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•  ...  or  if  it  be  a  manufacturing  establishment  runnings  in 
whole  or  in  part,  over  or  extra  time,  or  running  at  night,  or  if 
it  shall  cease  to  be  operated,  without  special  agreement  indorsed 
hereon,  all  insurance   by  this  policy  shall   thereupon   cease." 
Across  the  face  of  said  policy  was  written  the  following:  "10, 
8,  '84.     LfOSB,  if  any,  payable  to  Messrs.  Manlove  Hayes,  G.  S. 
Pennewill,  David  F.  Burton,  A.  B.  Eichardson,  and   William 
Fislier,  as  their  interests  may  appear.    P.  E.  Burnett,  Agent.'* 
On  the  back  of  said  policy  was  indorsed  the  following:  ^Tor 
value  received,  the  Dover  Glass  Works  Company  does  hereby 
transfer,  assign,  and  set  over  unto  Caleb  S.  Pennewill  and  his 
assigns  all  its  title  and  interest  in  the  policy,  and  all  advantage 
derived  therefrom.    Witness  the  hand  of  Caleb  S.  Pennewill, 
President  of  the  Dover  Glass  Works  Company,  and  the  corporate 
seal,  this  third  day  of  October,  1888.    Caleb  S.  Pennewill,  Presi- 
dent of  the  Dover  Glass  Works  Company.    Sealed  and  delivered 
in  the  presence  of  C.  H.  B.  Day.**    This  insurance  was  duly  re- 
newed from  year  to  year  and  dated,  respectively,  July  7,  1885, 
1886,  1887,  and  1888,  the  last  of  which  extended  the  term  of  the 
policy  to  and  until  July  7,  1889. 

A  judgment  for  the  real  debt  of  $1,718.67,  by  confession  was 
obtained  by  Hazel  &  Pennewill  against  the  plaintiff  in  the  said 
superior  court,  being  No.  197  to  the  April  term,  A.  D.  1888,  of 
said  court,  on  which  a  writ  of  fieri  facias  was  duly  issued,  being 
No.  106  to  the  October  term  of  said  court.  The  time  of  the 
entry  or  confession  of  said  judgment  was  September  8,  A.  D. 
1888,  at  9  o'clock  A.  M.  On  said  writ  the  sheriff  made  the  fol- 
lowing return:  ^'Sheriff  returns  levied  on  goods  and  chattels  as 
per  inventory  and  appraisement  annexed  and  afterward,  to  wit, 
on  the  eighteenth  day  of  September,  A.  D.  1888,  goods  and  chat- 
tels offered  for  sale  at  public  vendue,  were  not  sold  because  the 
bidders  to  whom  the  same  were  struck  off  refused  to  pay  for  the 
same  and  would  not  ^'  comply  with  the  terms  of  the  sale,  except 

a  lot  of  old  iron  to Shehan  for  the  sum  of  two  dollars  and 

ten  cents  ($2.10),  which  sum  I  have  applied  to  this  writ  and  not 
sufficient.*'  Another  judgment  for  the  real  debt  of  $5,000  by 
confession,  was  obtained  by  Caleb  S.  Pennewill  and  others 
against  the  plaintiff  in  said  superior  court,  being  No.  198  to  the 
April  term,  A.  D.  1888,  of  said  court,  on  which  a  writ  of  fieri 
facias  was  issued,  being  No.  107  to  the  October  term  of  said 
eourt.  The  time  of  the  entry  or  confession  of  said  judgment 
was  September  8,  A.  D.  1888,  at  9:05  o'clock  A.  M.  On  said 
writ  the  sheriff  made  a  return  similar  to  the  one  made  on  the 
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first-named  writ^  except  that  the  money  realized  on  the  sale  of 
goods  and  chattels  levied  on  was  applied  to  a  prior  writ.  Under 
said  writ  of  fieri  facias,  the  personal  property  of  the  plaintiff 
covered  by  the  insurance  was  levied  on  according  to  the  laws  and 
practice  of  this  state,  but  the  same  was  not  removed  from  the 
building  or  tak^i  into  the  actual  possession  of  the  sheriff,  but 
remained  in  the  custody  of  watchmen  until  its  destruction  by 
fire  on  the  first  day  of  October,  A.  D.  1888.  After  the  18th  of 
September,  1888,  the  business  previously  carried  on  in  the  said 
insured  property  was  discontinued  and  the  said  property  ceased 
to  be  occupied  as  a  manufacturing  establishment.  A  mortgage 
embracing  the  real  estate  covered  by  the  insurance  was  made  and 
delivered  by  the  plaintiff  to  Caleb  S.  Pennewill  and  others,  bear- 
ing date  September  6,  A.  D.  1888,  for  the  real  debt  of  $5,000, 
which  was  immediately  thereafter  recorded  in  the  proper  office  at 
Dover.  Upon  a  scire  facias  thereon,  judgment  was  obtained  in 
said  superior  court,  being  No.  28  to  the  October  term,  A.  D. 
1888,  of  said  court,  on  which  there  was  issued  a  writ  of  levari 
facias,  being  No.  109  to  the  October  term,  A.  D.  1888,  under 
which  the  sheriff  returned  that,  after  due  notice  given  as  by  law 
required,  he  did,  on  the  second  day  of  October,  A.  D.  1888,  at 
2  o'clock  P.  M.,  sell  the  lands  and  premises  mentioned  and  de- 
scribed in  said  writ  to  Alden  B.  Richardson,  David  F.  Burton, 
William  Fisher,  and  Caleb  S.  Pennewill  for  the  sum  of  $2,500, 
and  applied  the  same  to  the  first  **  judgment  hereinafter  named. 
In  addition  to  the  above  judgments  and  mortgage,  and  prior  to 
any  of  them,  were  the  following  liens  against  the  plaintiff  upon 
the  insured  property:  A  mortgage  to  Manlove  Hayes  and  others 
for  $8,000,  dated  December  8,  1884.  A  judgment  on  bond  ac- 
companying said  mortgage  and  for  same  debt,  being  No.  63  to 
October  term,  A.  D.  1884,  of  said  superior  court,  said  judgment 
and  mortgage  being  in  lieu  of  a  prior  mortgage  dated  October 
$,  1884,  of  which  notice  had  been  given  to  Burnett,  then  the 
agent  of  the  defendant  at  Dover,  as  shown  by  indorsement  on  the 
face  of  the  policy;  loss,  if  any,  payable  to  the  persons  named  as 
mortgagees.  A  mortgage  to  David  F.  Burton  and  others  for  the 
real  debt  of  $27,000,  interest  from  December  12,  1886,  recorded 
September  16,  1885.  Judgment  on  bond  accompanying  last- 
msntioned  mortgage  No.  196,  April  term,  1888. 

On  the  fifth  day  of  October,  A.  D.  1888,  certain  portions  of 
the  real  and  personal  properties  insured  were  consumed  by  fire, 
of  which  the  defendant  had  due  notice.  The  amount  of  the 
loss  is  agreed  to  be  $900,  apportioned  as  follows:  $600  on  the 
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real  and  $300  on  the  personal  estate.    No  special  agreement 
with  reference  to  the  conditions  to  which  the  insurance  was  made 
subject  was  indorsed  on  said  policy^  nor  any  notice  given  by  the 
plaintiff  to  the  defendant  of  executions  and  the  proceedings 
thereon,  or  of  the  fact  that  the  property  had  ceased  to  be  oper- 
ated as  a  manufacturing  establishment.    The  defendant  denies 
the  right  of  the  plaintif!  to  recover  any  part  of  the  amount 
claimed^  upon  the  ground  that  the  conditions,  in  regard  to  en- 
cumbering and  levying  upon  the  property  covered  by  the  policy 
of  insurance  and  the  operation  of  the  establishment  were  vio- 
lated.    The  policy  and  the  conditions  therein  define  or  fix  the 
relations  between  the  parties  thereto  and  furnish  the  measure  of 
their  respective  rights  and  liabilities.    Courts  cannot  go  outside 
of  the  agreements  of  parties  to  determine  their  mutual  or  re- 
ciprocal obligations.    To  do  so  would  have  the  effect  of  impos- 
ing terms  to  which  they  had  not  assented^  or  absolving  them 
from  duties  which  they  had  voluntarily  assumed.    It  is  the  prov- 
ince of  courts  to  interpret,  and  not  to  make,  ^^  contracts — ^to  as- 
certain the  legal  import  of  the  language  employed  by  the  parties 
themselves  to  express  their  agreements  and  not  to  add  to  or  take 
from  in  order  to  make  ideal  contracts.     Courts  are  sometimes 
helpless  to  prevent  the  consummation  of  that  which  is  manifest- 
ly unjust,  because   the    party  seeking   protection  incautiously 
stepped  into  the  snare  prepared  by  the  cunning  hand  of  his  ad- 
versary.    The  only  aid  that  they  can  render  in  dealing  with  a 
one-uded  and  oppressive  contract  is  to  resolve  every  doubt  that 
may  arise  during  the  course  of  the  trial  in  favor  of  the  party 
upon  whom  it  may  bear  the  hardest.    Hard  cases  are  quick- 
sands of  the  law,  of  the  dangers  of  which  courts  have  been  ad- 
monished by  oft-repeated  experiences.    To  set  about  to  relieve 
against  the  consequences  of  what  may  be  considered  sharp  and 
improvident  bargains  would  inevitably  lead  to  great  uncertainty 
and  confusion  in  the  administration  of  justice.    It  is  needless 
to  describe  the  effect  of  such  a  condition  of  things  in  order  to 
appreciate  the  necessity  of  avoiding  it. 

With  these  elementary  principles  in  view,  let  us  proceed  now 
to  examine  the  contract  which  is  the  cause  of  action  in  this  case, 
and  the  relation  of  the  parties  as  determined  by  their  conduct 
in  regard  to  the  subject-matter  thereof.  An  insurance  in  rela- 
tion to  property  is  a  contract  whereby  the  insurer  becomes  bound, 
for  a  definite  consideration,  to  indemnify  the  insured  against 
loss  or  damage  to  certain  property  named  in  the  policy,  by  rea- 
son of  certain  perils  to  which  it  may  be  exposed.    It  is  com* 
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petent  for  the  insurer  to  prescribe  the  terms  and  conditions  upon 
which  it  will  take  the  proposed  risk,  provided  they  are  not 
illegal  nor  contrary  to  public  policy.  The  acceptance  of  these 
conditions  consequently  imposes  upon  the  insured^the  duty  of  a 
substantial  compliance  therewith,  and  any  neglect  thereof  in  any 
material  respect,  unless  waived  or  condoned,  will  relieve  the  in- 
surer from  liability  in  case  of  loss,  whether  it  can  be  traced  to 
such  neglect  or  not.  One  reason  for  thia  is,  that  he  has,  by 
agreeing  to  the  terms  upon  which  the  insurance  was  made,  shut 
the  door  against  any  inquiry  as  to  the  cause  of  the  loss.  Another 
and  a  more  general  reason  is,  that  ^^  when  a  right  and  a  duty 
springing  from  a  contract  are  united  in  one  of  the  parties  there- 
to, he  must  show  a  performance  of  the  one  before  he  can  assert 
the  other.  Are  the  conditions  referred  to  illegal  or  contrary  to 
public  policy?  They  are  neither.  They  are  not  forbidden  by 
any  legal  precept,  either  written  or  unwritten.  Certainly, 
clauses  or  conditions  inserted  in  a  contract,  which  induce  caution 
as  to  conduct  of  either  party  in  respect  to  the  subject  matter 
thereof,  cannot  be  held  as  being  repugnant  to  any  of  the  rules 
and  maxims  relating  to  the  broad  subject  of  public  policy,  be- 
cause anything  that  stimulates  diligence  and  good  faith  between 
contracting  parties  is  highly  promotive  of  the  general,  as  well  as 
the  individual,  good.  The  tendency  of  such  limitations  upon 
the  liabilities  of  insurance  companies  is  to  diminish  the  needless 
destruction  of  property,  and  obviate  the  necessity  of  increasing 
the  rates  of  insurance  to  a  point  where  they  are  intolerable,  in 
order  to  cover  the  disbursements  made  to  unworthy  and  dishon- 
est persons.  The  increased  cost  of  insurance,  it  must  be  admit- 
ted, is  due  in  part  to  the  increased  risk  occasioned  by  the  fraud 
or  neglect  of  a  certain  class  of  people  owning  insured  property. 
The  good  have  to  suffer  for  the  conduct  of  the  bad.  The  hon- 
est and  careful  portion  of  every  community  have  to  pay  for  the 
carelessness  and  malafides  of  their  imprudent  and  evil-minded 
neighbors.  Those  who  insure,  as  the  plaintiff  in  this  case  did, 
for  protection  against  unavoidable  loss  and  accident,  can  well 
afford  to  submit  to  the  requirements  of  the  most  rigid  condi- 
tions for  the  sake  of  curtailing  losses  which  are  the  result  either 
of  gross  neglect  or  the  torch  of  the  incendiary.  The  condition 
prohibiting  encumbrances  and  levies  without  the  consent  of  the 
defendant,  declaring  the  policy  to  be  void  in  case  of  a  breach 
thereof,  is  not  only  legal  and  conformable  to  public  policy,  but 
reasonable  and  proper.  When  we  consider  the  circumstances  and 
business  methods  of  not  a  few  men,  and  the  motives  that  influ- 
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ence  them  in  regard  to  their  financial  affairs,  the  object  of  such 
conditions  becomes  quite  manifest.  So  long  as  the  insured  prop- 
erty remains  in  a  condition  in  Which  its  preservation  is  of  more 
interest  to  the  owner  than  its  destruction^  there  is  no  induce- 
ment to  court  or  ^'^  inyite  the  peril  against  which  it  is  protected 
by  the  insurance.  The  substantial  interest  which  the  insured 
has  in  the  property  is  on  the  side  of  care  and  diligence,  and  oper- 
ates as  a  guaranty  of  good  faith  in  his  conduct.  But  when  it 
becomes  encumbered,  to  such  an  extent  that  the  encumbrances 
are  equal  to  or  in  excess  of  its  value,  the  motive  to  caution  and 
vigilance  ceases.  To  protect  against  just  such  a  contingency  as 
this,  such  conditions  are  incorporated  in  nearly  if  not  all  pol- 
icies of  modem  date.  The  condition  forbidding  the  cessation 
of  the  operation  of  the  establishment  without  the  consent  of 
the  company  is  also  reasonable  and  proper.  The  company  had 
a  right  to  stipulate  for  the  care  and  supervision  of  skilled  work- 
men necessarily  employed  in  running  the  concern  during  the  cus- 
tomary working  season,  and  to  make  their  liability  dependent 
upon  the  fulfillment  thereof.  The  conditions  and  circumstances 
that  existed  at  the  time  the  insurance  was  effected  may  have  been 
one  of  the  considerations  that  influenced  the  company  in  deter- 
mining to  take  the  risk.  To  provide,  therefore,  for  their  con- 
tinuance or  preservation  was  entirely  consistent  with  the  con- 
duet  of  a  prudent  and  reasonable  man.  Now,  as  forfeitures  are 
not  favored,  these  and  similar  conditions  are  always  construed 
strictly,  so  that  the  party  claiming  a  forfeiture  by  reason  of  a 
violation  thereof  will  not  be  permitted  to  deprive  the  other  party 
of  the  benefits  of  the  right  to  indemnity  for  which  he  contracted, 
if  there  is  any  doubt  or  uncertainty  as  to  the  terms  of  such  con- 
ditions, the  extent  of  their  application,  or  the  acts  which  consti- 
tute the  alleged  breach.  Freedom  from  ambiguity  in  both  these 
respects  is  absolutely  essential  to  the  maintenance  of  a  plea  in 
bar  in  an  action  to  recover  a  loss  covered  by  the  policy  in  which 
such  causes  are  contained. 

As  the  rights  of  the  insurer,  then,  under  the  conditions  in  re- 
gard to  liens,  are  strictissimi  juris,  they  cannot  be  held  to  apply 
to  involuntary  encumbrances,  such  as  tax  liens  and  judgments 
procured  in  invitum,  because  the  insured  cannot  control  the  ac- 
tion of  the  government  or  his  creditors,  either  as  to  time  or  place, 
within  the  limits  of  the  law.  To  sanction  the  forfeiture  of  a 
right  upon  ***  failure  to  communicate  notice  of  an  event  of  which 
the  insured  could  have  no  knowledge  would  shock  the  dullest 
sense  of  justice.    They  must,  therefore,  be  restricted  to  volim- 
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tary  encumbrances  in  this  and  similar  cases.  According  to  the 
same  rule  of  construction,  neither  does  the  violation  of  the  con- 
ditions which  we  are  now  considering  fender  the  policy  absolute- 
ly Yoid,  but  voidable  only  at  the  election  of  the  insurer.  That 
being  so,  the  right  of  avoidance  may  be  waived  either  by  express 
agreement  or  necessary  implication  arising  from  the  acts  of  the 
parties  after  notice  of  the  breach.  The  clauses  in  the  policy 
which  I  have  said  operate  as  a  restriction  upon  the  liability  of  the 
defendant  are  conditions  precedent  and  subject  to  the  principles 
limiting  their  force  and  application,  and,  when  unperformed, 
stand  as  an  effectual  barrier  against  the  plaintiff's  right  to  re- 
cover. 

Let  us  now  consider  the  facts  in  relation  to  these  conditions. 
That  the  plaintiff  gave  mortgages  and  confessed  judgments  that 
bound  all  its  real  estate  without  first  having  obtained  consent 
of  the  defendant  thereto,  and  that  no  express  agreement  was  ever 
made  waiving  the  effect  thereof  upon  the  policy  as  a  subsisting 
contract,  are  not  disputed;  neither  is  it  denied  that  the  contract 
against  encumbrances  is  valid  or  that  the  creation  of  such  liens 
constitutes  a  breach  of  the  same.  The  counsel  for  the  plaintiff 
insists  only  upon  a  strict  adherence  to  the  rule  which  requires  a 
resolution  of  all  doubts,  whenever  they  arise,  in  favor  of  the 
plaintiff,  and  that  the  acts  of  the  defendant  should  be  construed 
into  a  waiver  of  the  forfeiture  and  a  recognition  of  the  plaintiff's 
right  to  recover.  As  to  the  first  proposition,  the  court  assents. 
As  to  the  other,  it  cannot  to  the  extent  claimed.  Suppose  we 
concede  that  the  defendant,  by  its  act,  did  waive  any  cause  of  for- 
feiture on  account  of  any  encumbrance  created  prior  to  July  7, 
1888,  the  date  of  the  last  renewal  of  the  policy;  yet  it  nowhere 
appears  in  the  statement  of  facts  that  the  defendant  had  any 
notice  of  the  judgment  in  favor  of  Hazel  &  Pennewill  for 
$1,718.67,  nor  of  the  one  in  favor  of  Caleb  S.  Pennewill  et  al. 
for  $5,000,  obtained  by  confession  against  the  plaintiff  September 
7th  and  8th  respectively,  nor  of  the  mortgages  collateral  ^^  to  the 
last-named  judgment,  recorded  contemporaneously  therewith; 
and,  if  it  had,  it  does  not  appear  that  it  did  any  act  which,  by 
necessary  implication,  estops  it  from  setting  up  the  violation  of 
such  condition  in  the  manner  stated  as  a  defense  in  this  suit. 
It  follows,  then,  that  no  loss  occasioned  by  the  destruction  of  the 
real  property  can  be  recovered  under  this  policy. 

The  reason  assigned  for  avoiding  the  insurance  on  the  realty 
might  be  adopted  as  a  sufficient  reason  for  avoiding  the  insurance 
on  the  personalty;  but  as  the  plaintiff's  counsel  insisted  with  so 
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much  earnestness  and  ability  that  the  levies  made  on  the  personal 
property  did  not  amount  to  a  breach  of  the  prohibition  in  regard 
to  the  same^  as  they  did  not  involye  the  removal  of  it  from  the 
possession  of  the  plaintiff^  it  is  proper  that  serious  thought  should 
be  given  to  their  contention.  The  clause  under  which  it  is  made 
is  as  follows:  '^  the  property  hereby  covered  shall  be  levied 
upon  or  taken  into  possession  or  custody  under  any  proceeding 
in  law  or  equity  .  •  •  •  all  insurance  upon  this  policy  diall  there- 
upon cease/'  The  supreme  court  of  the  state  of  Pennsylvania, 
in  the  ease  of  Commonwealth  Ins.  Co.  v.  Berger,  42  Pa.  St.  285, 
82  Am.  Dec.  504,  decided  that  a  levy  made  without  the  removal 
of  the  property  from  the  possession  of  the  owner,  imder  a  condi- 
tion in  the  policy  expressed  in  language  precisely  like  the  one 
herein  referred  to,  would  not  avoid  the  insurance.  This  case  is 
cited  as  conclusive.  The  opinion  of  the  court  proceeds  upon  the 
idea  that  the  phrases  ^'levied  upon''  and  ''taken  into  possession 
or  custody"  are  exact  equivalents,  the  latter  being  used  to  ex- 
plain and  limit  the  former;  that  is,  the  phrase  ''taken  into  pos- 
session or  custody"  is  employed  to  restrict  the  phrase  "levied 
upon"  to  an  actual  seizure  of  the  properly  and  dispossession  of  the 
owners,  according  to  the  common-law  method  of  making  a  levy. 
A  levy  evidenced  by  a  mere  memorandum  or  inventory  and  ap- 
praisement of  the  property  intended  to  be  levied  upon,  or  a  con- 
structive seizure  thereof  only,  was  not,  therefore,  a  violation  of 
the  condition.  The  reasoning  of  the  learned  judge  who  deliv- 
ered the  opinion  in  this  case  would  be  very  sound  and  unassail- 
able if  there  were  not  other  words  connected  with  the  ^^  latter 
alternative  to  give  it  a  broader  and  a  different  significance.  In 
the  formation  of  his  premises  they  seem  to  escape  his  attention. 
When  we  take  into  consideration  the  entire  phrase  "taken  into 
possession  or  custody  by  any  proceeding  in  law  or  equity,"  the 
equivalence  between  it  and  the  phrase  "levied  upon"  disappears. 
It  means  more  than  a  levy.  The  idea  of  the  term'levy"  includes 
a  constructive,  as  well  as  an  actual,  taking  into  possesion  of  prop- 
erty under  execution  process.  Now,  as  the  alternative  expres- 
sion refers  to  some  other  mode  of  taking  property  into  custody 
than  by  levy,  namely,  by  any  legal  or  equitable  proceeding,  it 
follows  that  the  phrase  "levied  upon"  cannot  mean  the  same  as 
the  phrase  "taken  into  possession  or  custody  by  any  proceeding 
in  law  or  equity.''  No  doubt  the  latter  was  intended  to  cover 
a  seizure  of  property  by  attachment  process,  sequestration,  or 
other  modes  not  present  in  the  mind  of  the  draughtsman.  It 
certainly  never  was  intended  as  a  means  of  interpreting,  explain- 
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ing,  or  limiting  the  words  'levied  on'^  because  it  contemplated 
a  mode  of  taking  property  that  is  entirely  foreign  to  the  office 
of  a  levy.  This  interpretation  of  the  condition  in  question  we 
think  is  warranted  by  the  natural  construction  of  the  language 
in  which  it  is  expressed.  If  so,  the  act  of  the  plaintiff  in  delib- 
erately suffering  levies  to  be  made  on  its  personal  property  evi- 
dently avoids  the  insurance  thereon.  But,  if  it  were  held  to  be 
otherwise,  then  the  ceasing  to  operate  the  establishment,  con- 
trary to  the  general  condition  of  the  policy  in  that  regard,  will 
certainly  absolve  the  defendant  from  any  liability  thereunder. 
This,  as  before  observed,  is  a  general  condition  which  relates  to 
all  the  property  embraced  in  the  policy.  The  condition  is  as 
follows:  'Ti  it  [meaning  the  factory]  shall  cease  to  be  operated 
without  special  agreement  indorsed  hereon,  all  insurance  by  this 
policy  shall  thereupon  cease.''  In  the  statement  of  facts  it  ia 
admitted  that  after  the  attempted  sale  of  the  per^nal  property, 
to  wit,  on  the  eighteenth  day  of  September,  1888,  the  business 
which  had  been  previously  carried  on  in  the  building  was  dis- 
continued and  the  establishment  ceased  to  be  operated  for  manu- 
facturing purposes,  and  it  nowhere  appears  in  said  statement  of 
facts  that  this  ^^  defendant  either  consented  to  such  cessation  of 
business  or  waived  its  effects. 

It  is  also  stated  that  the  plaintiff  provided  watchmen  who  were 
in  the  buildings  day  and  night  until  the  fire  occurred,  October 
1,  1888.  But  did  this  answer  the  demands  of  the  condition? 
The  defendant,  as  we  have  before  said,  stipulated  in  that  condi- 
tion for  the  care  and  supervision  of  the  workmen,  and  a  substi- 
tution of  watchmen  for  them  was  not  a  compliance  with  the 
terms  of  the  contract.  And  though  the  risk  may  not  have  been 
changed  or  increased  by  such  a  substitution,  yet  the  defendant 
has  a  right  to  insist  upon  the  fulfillment  of  the  contract  as  the 
ground  of  its  liability  for  the  loss.  The  plaintiff  contends  that 
the  ceasing  to  operate  the  establishment  did  not  affect  the  liabil- 
ity of  the  defendant  because  its  risk  thereby  was  not  increased. 
The  case  of  Lattomua  v.  Farmers'  etc.  Ins.  Co.,  3  Houst.  404,  is 
referred  to  in  support  of  such  contention.  That  case  is  entirely 
different  from  the  case  at  bar.  The  facts  were  that  Lattomus 
obtained  an  insurance  on  a  stock  of  goods  in  a  storehouse  in  the 
town  of  Clayton.  The  company  had  a  by-law  which  is  in  these 
words:  '*When  the  risk  has  been  changed,  either  within  itself 
or  by  the  surrounding  or  adjacent  buildings,  it  shall  be  incum- 
bent on  the  insured  to  make  the  proper  representations  to  the 
nearest  agent,  and  have  the  same  corrected  or  adjusted,  and 
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manifested  in  writing,  by  the  secretary;  otherwise,  the  company 
will  not  be  responsible.*'  The  by-law  was  treated  as  a  part  of 
the  contract  of  insurance.  The  defendant  alleged  that  the  plain- 
tiff erected  a  ahed  adjoining  the  store  which  contained  the  stock 
of  goods^  and  insisted  that  that  was  a  violation  of  the  contract. 
The  court  in  that  case  properly  charged  that,  if  the  erection  of 
the  shed  adjacent  to  the  store  increased  the  risk  of  the  defend- 
ant, the  plaintiff  could  not  recover,  but  that,  if  it  did  not  increase 
the  risk,  lie  could  recoyer.  This  language  of  the  court  in  that 
case  was  in  accordance  with  the  terms  of  the  contract^  which 
made  an  increase  of  risk  the  test  of  the  defendant's  responsibil* 
ity.  It  could  not  have  been  otherwise.  But  in  the  present  case 
the  liability  of  the  defendant  is  not  based  *"  upon  the  con- 
tingency as  to  whether  a  violation  of  the  contract  increased  the 
risk  of  the  underwriter  or  not.  It  was  agreed  by  both  parties  that 
the  ceasing  to  operate  the  concern  should  per  se  be  a  cause  of 
forfeiture.  The  unanimous  opinion  of  the  judges  is,  that  the 
plaintiff  in  this  case  cannot  recover  the  loss  occasioned  by  the 
destruction  of  tither  personal  or  real  property  covered  by  the 
insurance. 

Let  a  certificate  in  accordance  with  this  opinion  be  drawn  up 
and  transmitted  to  the  superior  court  in  and  for  New  Castle 
county. 


INSURANCE-FORCE  AND  CONSTRUCTION  OP  CONTRACT. 
The  rights  of  both  the  Insurer  and  the  Insured  are  governed  by  the 
contract  of  Insurance.  If  it  is  susceptible  of  two  constructions,  that 
one  win  be  adopted  which  is  more  favorable  to  the  assured;  but  if 
its  language  is  clear  and  unambiguous,  Its  effect  cannot  be  destroyed 
by  construction:  German  Ins.  Co.  v.  Hayden,  21  Colo.  127;  62  Am. 
St.  Rep.  206,  and  note.  Conditions  of  forfeiture  will  be  construed 
strictly  against  the  insurer  and  in  favor  of  the  insured:  Snyder  v. 
Dwelling-House  Ins.  Co.,  59  N.  J.  L.  &44;  69  Am.  St.  Rep.  625,  and 
note;  Goodwin  v.  Provident  etc.  Life  Assur.  Assn.,  97  lowm,  22S; 
50  Am.  8t  Rep.  411,  and  note;  but  construction  must  not  make  a 
new  contract  for  the  parties:  Schuermann  v.  DweUing-House  Ins. 
Co.,  161  lU.  437;  52  Am.  St  Rep.  877. 

INSURANCE— CONDITION  AGAINST  ENCUMBRANCES.— 
Where  a  policy  of  insurance  contains  a  prevision  that  "if  the  prop- 
erty shall  hereafter  become  mortgaged  or  encumbered,  this  poUcy 
shall  be  null  and  void,"  this  provision  wiU  be  regarded  as  relating 
only  to  Uens  voluntarily  placed  upon  the  property  by  the  assured, 
and  not  as  applying  to  judgments  or  other  liens  created  by  law: 
Phenlz  Ins.  06.  v.  Pickel,  119  Ind.  155;  12  Am.  St  Rep.  393,  and  note. 
That  such  a  condition  is  reasonable  and  valid:  Olney  v.  German 
Ins.  Co.,  88  Mich.  94;  26  Am.  St  Rep.  281. 

INSURANCE-CONDITION  AGAINST  CEASING  TO  OPERATE 
INSURED  ESTABLISHMENT.— Hie  temporary  closing  of  an  in- 
sured mill  for  forty-two  days  without  notice  to  the  Insurers,  when 
such  closing  is  caused  by  want  of  logs  to  manufacture,  such  logs 
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being  daily  expected,  but  detained  by  low  water,  Is  not  such  "ceas- 
ing to  operate*'  as  will  avoid  a  policy  conditioned  to  become  void 
if  "the  mill  shall  cease  to  be  operated"  without  notice  to  or  con- 
sent of  the  Insurers:  City  Planing  etc.  Co.  y.  Merchants'  etc.  Ins.  Co., 
72  Mich.  064;  16  Am.  St  Rep.  552,  and  note.  Bee,  also,  Poss  ▼. 
Western  Assur.  Co.,  7  Lea,  704;  40  Am.  Rep.  OS.  See  monographic 
note  to  Moore  ▼.  Phoenix  Ins.  Co.,  10  Am,  QL  Rep.  8Q0-890, 
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HOMIOIDE— PROOF  OF  GHARAOTBR.— Bzcept  when  spe- 
cial facts  may  have  been  shown  to  have  existed  in  a  particular  case, 
evidence  of  character,  conduct,  or  utterances  of  the  deceased  is  not 
admissible  In  trials  for  homicide. 

HOMICIDE— PROOF  OF  CHARACTBIL— In  a  trial  for  hom- 
icide, where  the  plea  of  self-defense  Is  set  up,  eyidence  of  the  charac- 
ter of  the  deceased  for  yidence  must  be  confined  to  eyidence  of 
his  general  character  and  reputation,  and  this  cannot  be  established 
by  proof  of  specific  acts. 

HOMICaDE-EVIDBNOB  OF  CHARAGTBR.— If,  on  a  trial 
for  homicide,  the  character  of  the  deceased  for  peace  or  yiolence 
is  In  issue,  the  testimony  of  a  witness  to  the  general  charac- 
ter of  the  deceased  cannot  be  confined  to  evidence  of  what  is 
generally  «dd  In  reference  thereto.  It  is  competent  to  show  by  a 
witness  who  has  lived  in  the  same  community  with  the  deceased* 
that  he  knows  the  estimation  in  which  he  was  held  by  the  people^ 
and  that  he  has  never  heard  the  character  of  such  person  ques- 
tioned. Such  evidence  authorizes  the  inference  that  such  charac- 
ter was  good. 

HOMICIDE  — DBCLARATIONS  OF  ACCUSED  AS  BVI- 
DBNCE. — On  a  trial  for  murder,  where  self-defense  is  set  up,  decla- 
rations of  present  pain  made  by  the  accused  soon  after  the  Idlllng, 
and  alleged  by  him  to  have  been  caused  by  an  attaclc  made  by  the 
deceased  at  the  time  of  the  killing,  are  admissible  in  eyidence  to  be 
considered  1^  the  jury  along  with  the  other  facts  in  the  case. 

TRIAL— DISCRETION  IN  REOPENING  CASE.— The  ques- 
tion of  reopening  a  case  at  any  stage  of  the  proceedings,  to  let  in 
additional  testimony,  is  largely  In  the  discretion  of  the  trial  court, 
which  cannot  be  reviewed  on  appeal  unless  a  gross  abuse  of  such 
discretion  is  shown. 

MURDER  —  DBCLARATIONS  AS  EVIDENCE  —  INSTRUC- 
TIONS.—A  declaration  made  by  one  charged  with  murder  admit- 
ting the  homicide,  but  dlsayx>wing  any  criminal  responsibility  there- 
for, though  admissible  in  evidence  as  an  admission  of  a  fact,  is 
not  a  confession  of  guilt,  and  does  not  authorize  instructions  on  the 
law  of  confesslona. 

(2n) 
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WITNESSES— IMPBACHMENT.~If  a  witness  has  been  Im- 
peached, it  is  the  duty  of  the  Jury  to  disregard  his  testimony,  unless 
U  Is  corroborated  in  material  particulars. 

WITNESSES— IMPEACHMENT.— If  the  credibility  of  a  wit- 
ness Is  attacked  by  an  effort  to  impeach  him  by  legal  methods,  the 
jury  become  the  triers  of  the  credibility  of  the  witness  sought  to  be 
impeached,  and  of  the  witnesses  by  whose  testimony  the  attack  is 
made.  They  are  to  weigh  the  opposing  testimony,  and  at  last  say 
whether  or  not  in  their  Judgment  the  witness  has  been  impeached. 

HOMICIDE— INSTRUanONS.— If,  on  a  trial  for  murder,  the 
accused  pleads  self-defense,  and  the  court,  after  instructing  the  jury 
as  to  all  grades  of  homicide,  in  conclusion  instructs  the  jury  to  "look 
to  all  the  facts  and  circumstances  surrounding  and  connected  with 
the  case;  If  you  find  that  the  defendant  and  deceased  had  a  dif- 
ficulty, look  to  all  the  facts  and  circumstances  surrounding  and 
c<mnected  with  it;  see  whether  or  not  it  was  necessary  for  the  de- 
fendant to  take  the  life  of  the  deceased  in  order  to  save  his  own 
life.  Before  he  would  be  justified  and  you'  would  be  authorized 
to  find  him  guilty  of  no  offense,  you  must  believe  from  the  evi- 
dence that  it  was  necessary  for  him  to  take  the  life  of  the  de- 
ceased In  order  to  save  his  own  life,"  such  instruction  is  erroneous 
In  that  it  excludes  from  the  consideration  of  the  jury  the  question 
whether  the  accused  killed  the  deceased  to  prevent  a  felony  being 
committed  on  his  person. 

HOMICIDE-nJUSTIFIOATION.— A  homicide  committed  In 
self-defense,  or  In  defense  of  habitation,  property,  or  person,  against 
one  who  manifestly  intends  or  endeavors,  by  violence  or  surprise, 
to  commit  a  felony  on  either,  is  Justifiable  homicide. 

Indictment  for  murder  and  conviction  of  voluntary  man- 
slaughter. A  motion  for  a  new  trial  was  overruled,  and  the  ac- 
cused excepted  and  prosecuted  a  writ  of  error  to  the  supreme 
court 

D.  M.  Boberts,  E.  Herrman,  Hardeman^  Davis  &  Turner,  and 
£.  EL  Williams,  for  the  plaintiff  in  error. 

J.  M.  Terrell,  attorney  general,  T.  Eason,  solicitor  general,  H. 
Lawson,  D.  B.  Nicholson,  and  J.  H.  Martin,  for  the  state. 

i«  LITTLE,  J.  A  number  of  grounds  are  set  out  in  the  mo- 
tion for  a  new  trial,  which  was  overruled.  Inasmuch,  however, 
as  the  case  goes  back  for  another  trial,  we  purposely  omit  consid- 
eration of  such  of  them  as  we  do  not  deem  material  to  be  de* 
cided  for  the  purposes  of  another  hearing. 

1.  The  first  six  grounds  of  the  amended  motion  are  based  on 
the  rulings  of  the  court  where  witnesses  were  introduced  by  the 
defendant  to  show  the  character  of  the  deceased  for  violence. 
Without  going  into  the  details  of  the  rulings  set  out  in  these 
several  exceptions,  it  is  sufficient  here  to  say  that,  except  when 
special  facts  may  have  been  shown  to  have  existed  in  a  particular 
case,  proof  of  character,  conduct,  or  utterances  of  the  deceased 
is  not  admissible  in  evidence  in  trials  for   homicide,  because 
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neither  of  fhem  will  ordinarily  justify  or  extennate  the  killing: 
2  Bishop's  Criminal  Procedure^  sec.  609.  In  the  class  of  cases, 
however^  where  the  defendant  rests  his  defense  on  the  claim 
that  he  a^ted  in  self  defense^  the  particnlars  and  details  of  his 
action  become  material^  becanse  the  law  judges  him  by  the  neces- 
siigr  for  his  action  as  it  truly  appeared  to  him,  and  he  may  then 
legally  give  in  evidence  such  things  known  to  him  of  the  char- 
acter,  prior  conduct,  or  threats  of  the  person  with  whom  he  was 
contending  as  may  justly  be  considered  as  affecting  his  action 
which  brought  about  the  homicide^  and  as  well  of  '^a  generally 
known  evil  trait  of  a  sort  which  might  properly  influence  his 
conduct^  aa  that  the  attacking  person  was  in  character  quarrel- 
some and  dangerous^':  2  Bishop's  Criminal  Procedure,  sees.  610, 
613;  Boyal  v.  State,  70  Qa.  134.  Such  evidence  must»  however, 
be  confined  to  the  general  reputation  of  the  deceased,  and  this 
cannot  be  established  by  proof  of  specific  acts:  Doyal  v.  State, 
70  Ga.  134. 

^^  It  is  not  proper,  in  such  examinations,  when  the  question 
of  the  character  of  the  deceased  for  peace  or  violence  is  in  issue, 
to  confine  the  testimony  of  the  witness,  in  establishing  general 
reputation,  to  proof  of  what  is  generally  said  in  reference  to  the 
same.    It  is  competent  to  show  by  a  witness  who  lives  in  the 
same  community  with  the  person  whose  character  is  in  issue,  that 
he  knows  the  estimation  in  which  he  is  held  by  the  people,  and 
that  he  has  never  heard  the  character  of  such  person  questioned. 
If  a  witness  called  to  prove  the  character  of  another  were  con- 
fined alone  to  the  question  as  to  what  people  said  about  a  given 
person,  such  evidence  would  not  in  all  cases  tend  to  show  the  true 
standing  of  the  person  inquired  about.    If  nothing  has  been  said 
31  the  community  in  which  a  man  lives  against  his  honesty  and 
jitegrity,  if  it  has  never  in  any  way  been  called  in  question,  it 
irould  hardly  be  fair  or  reasonable  to  conclude  that,  because 
iuch  questions  had  never  been  raised,   the   person   inquired 
About  had  not  any  established  character  for  such  virtues.     On 
the  contrary,  proof  of  the  fact  that  no  question  had  ever  been 
raised  against  him  in  this  regard  authorizes  the  inference  that 
\iie  character  is  good.    What  people  in  the  neighborhood  gen- 
erally say  is  a  fundamental  source  of  inquiry  by  which  character 
mvf  be  established;  but  if  the  witness  is  prepared  to  testify  that 
he  has  never  heard  the  character  of  the  deceased  for  peaceable- 
DeSk'  questioned;  that  he  has  lived  in  the  same  community  with 
him  for  any  considerable  length  of  time  and  has  mingled  with 
persons  who  knew  him,  it  is  competent  evidence;  and  the  result 
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of  such  festimony  is  to  show  that  the  witness  did  in  fact  suffi- 
ciently know  the  general  character  of  the  person  inquired  about 
to  entitle  him  to  testify  in  relation  thereto:  Flemister  y.  State, 
81  Ga.  768;  Hodgkins  v.  State,  89  Ga.  761. 

2.  The  seventh  and  eighth  grounds  of  the  motion  for  new 
trial  assign  as  error  the  refusal  of  the  presiding  judge  to  admit 
in  evidence  testimony  that  the  defendant  complained  of  his 
throat  being  sore,  the  witness  having  previously  testified  that  he 
had  seen  marks  like  finger-prints  on  the  side  of  the  defendant's 
neck,  and  the  theory  of  the  defendant's  case  being  that  the  de- 
ceased attempted  to  commit  a  felony  on  his  person  by  ^^  choking 
him  at  the  time  he  shot  the  deceased.  Complaints  of  pain  made 
by  the  defendant,  under  such  circumBtances,  are  admissible:  At- 
lanta etc.  E.  E.  Co.  V.  Walker,  93  Ga.  467;  Broyles  v.  Prisock, 
97  Ga.  643;  1  Greenleaf  on  Evidence,  sec.  102.  What  probative 
value  such  evid^ce,  when  admitted,  may  have  must  vaiy  accord- 
ing to  the  circumstances  of  each  case.  It  may  amount  to  very 
little,  or,  indeed,  have  no  weight  as  affecting  the  result  of  the 
trial,  or  there  may  exist  circumstances  under  which  it  would 
have  a  greater  value.  But^  in  any  events  what  value  is  to  be 
attached  to  it  must  be  left  to  the  determination  of  the  jury 
charged  with  the  ascertainment  of  the  truth  of  the  accusation 
made,  and  it  comes  to  them  as  any  other  fact  as  part  of  the  his 
toiy  of  the  case. 

8.  The  twelfth  ground  of  the  m^  tion  alleges  error  in  the  rul- 
ing of  the  court  by  which  the  cas*  was  reopened  and  new  evi- 
dence introduced  after  the  same  ha^  been  closed  and  the  defend- 
ant's witnesses  discharged.  Under  Uie  repeated  rulings  of  this 
court,  being  so  general  as  to  need  mo  citation,  the  question  of 
reopening  a  case  at  any  particular  sti  ge  of  the  proceedings  to  let 
in  additional  testimony  is  largely  in  Ihe  discretion  of  the  court 
and  must  necessarily  be  so;  and  we  ai  e  not  prepared  to  say  that 
the  court  abused  his  discretion  in  the  present  instance. 

4.  The  court  charged  the  jury  the  !r^^  in  relation  to  confes- 
sions. The  foundation  for  this  charge  ir  ^.o  be  fotmd  alone  in  a 
statement  testified  to  by  witness  Homir  \.dams,  which  was  to 
the  effect  that  he  saw  the  prisoner  after  tht  killing  in  the  court- 
house at  Eochelle  and  heard  him  speak  in  rrlation  to  the  killing 
as  follows:  '^e  said  that  his  conscience  did  7\ot  bother  him  any 
more  about  killing  Eeid  than  if  he  had  kilM  a  damned  dog. 
He  said  he  was  sorry  for  his  wife  and  on  Heid  **  wife's  account." 
In  opening  his  charge  to  the  jury,  the  court  instructed  them 
that  the  defendant  admitted  the  shooting,  Vsii  v^risted  that  it 
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was  done  under  circnmstances  of  justification.  The  whole  evi- 
dence and  statement  of  the  prisoner  show  that  the  question  of 
whether  the  defendant  did  the  shooting  was  not  the  real  issue. 
The  words  used  by  the  defendant^  according  to  the  statement 
of  the  witness^  were  in  no  sense  a  confession  of  guilt.  They 
constitute  certainly  a  criminating  admission  ^^  that  he  killed 
Beid.  Further  than  thisji  the  words  tended  to  deny  guilt  in  the 
commission  of  the  act,  in  that  his  conscience  justified  the  act. 
As  a  criminating  admission  against  him  his  statement  was  ad- 
missible in  evidence;  but  the  court,  in  charging  the  jury,  over- 
looked the  distinction  between  confessions  of  guilt  and  admis- 
sions of  mere  evidentiary  facts  not  inconsistent  with  innocence, 
and  accordingly  erred  in  treating  the  statement  as  a  sufficient 
basis  for  giving  in  charge  to  the  jury  the  law  relating  to  confes- 
sions: Dumas  v.  State,  63  Oa.  600;  Fletcher  v.  State,  90  Oa.  468; 
Nightengale  v.  State,  94  Oa.  395. 

5.  In  the  twentieth  ground  of  the  motion  for  new  trial  it  is 
urged  that  the  court  erred  in  its  charge  to  the  jury  in  relation 
to  the  impeachment  of  witnesses.  The  charge  complained  of 
is  in  the  language  following:  '^  charge  you  that  a  witness  may 
be  impeached  by  proof  of  contradictory  statements;  and  if  you 
believe  that  any  witness  has  been  successfully  impeached,  why 
then  it  would  be  your  duty  to  discard  the  evidence  of  such  wit- 
ness, but  it  is  for  you  to  say  whether  or  not  you  will  believe  the 
witness  sought  to  be  impeached,  or  the  witness  brought  to  im- 
peach him;  the  credibility  of  all  witnesses  being  for  you  and  your 
consideration.  If  you  believe  that  any  witness  has  been  success- 
fully impeached  in  reference  to  contradictory  statements  upon 
some  material  issue  in  the  case,  and  it  must  be  some  material 
issue  in  the  case,  then  you  would  not  be  authorized  to  believe 
him,  unless  you  find  that  he  has  been  corroborated.  He  may  be 
corroborated,  or  he  may  be  sustained  by  proof  of  good  character, 
or  by  other  facts  and  circumstances  in  the  case.'*  The  proposi- 
tion is  laid  down  in  2  Thompson  on  Trials,  section  2426,  that 
the  trial  judge,  in  cautioning  the  jury  in  respect  of  the  testimony 
of  witnesses  sought  to  be  impeached,  may  instruct  them  that, 
**in  determining  the  guilt  or  innocence  of  the  defendant,  they 
are  to  consider  the  entire  evidence  in  the  case,  but  they  are  at 
liberty  to  disregard  the  statements  of  such  witnesses  (if  any  there 
be)  as  have  been  successfully  impeached,  either  by  direct  con- 
tradiction or  by  proof  of  general  bad  character,  unless  the  state- 
ments of  such  witnesses  have  been  corroborated  by  other  evi- 
dence which  has  not  been  impeached":  See  also  Miller  v.  People, 
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39  HI. "®  463;  Harper  ▼.  State,  101  Ini  109;  State  v.  Onniston, 
66  Iowa,  152;  Haymond  v.  Saucer,  84  Ind.  12.  The  juiy  are  the 
exelusive  and  sole  judges  of  the  credibility  of  all  witnesses:  Mer- 
chants' etc.  Bank  v.  Trustees,  62  Ga.  271;  Walker  v.  State,  72 
Ga.  200;  White  v.  Hammond,  79  Ga.  182;  Cleghom  v.  Janes,  68 
Ga.  87.  Therefore,  when  the  credibility  of  a  witness  is  attacked 
as  by  an  effort  to  impeach  him  in  any  of  the  methods  pointed  out 
by  law,  the  jury  then  become  the  triers  of  the  credibility  of  the 
witness  sought  to  be  impeached,  and  of  the  witness  or  witnesses 
by  whose  testimony  the  attack  is  made;  they  are  to  weigh  the 
opposing  testimony,  and  at  last  say  whether  they  will  discredit 
the  testimony  of  the  witness  sought  to  be  impeached,  and  con- 
sequently give  credit  to  that  introduced  by  way  of  impeachment, 
or  whether  they  will  discredit  the  testimony  introduced  for  the 
purpose  of  impeachment  and  credit  that  of  the  witness  attacked; 
in  a  word,  it  is  the  exclusive  province  of  the  jury,  under  all  the 
attendant  circumstances  and  conditions,  to  determine  whether  a 
witness  has  or  has  not  been  impeached:  McPherson  v.  State,  22 
Ga.  479;  Strozier  v.  Carroll,  31  Ga.  557;  Western  etc.  R.  R.  v. 
Caxlton,  28  Ga.  180;  Fish  v.  Van  Winkle,  34  Ga.  339;  Shorter  v. 
Marshall,  49  Ga.  31;  Williams  v.  State,  69  Ga.  14;  Franklin  v. 
State,  69  Ga.  37;  47  Am.  Rep.  748;  Ford  v.  State,  70  Ga.  722; 
Saul  v.  Buck,  72  Ga.  254;  Hodgkins  v.  State,  89  Ga.  761;  Lewis 
V.  State,  91  Ga.  168;  McTyier  v.  State,  91  Gal.  255;  Rome  R.  R. 
Co.  V.  Barnett,  94  Ga.  447;  Central  R.  R.  etc.  Co.  v.  Phinazee,  93 
Ga.  488;  Duncan  v.  State,  97  Ga.  180. 

Some  confusion  seems  to  have  arisen  in  the  application  of  this 
doctrine,  by  reason  of  a  failure,  in  applying  it,  to  keep  in  mind 
the  distinction  between  the  impeachment  of  a  witness  and  the 
attempt  to  impeach,  and  as  to  the  duty  of  the  jury  in  dealing 
with  the  testimony  of  an  impeached  witness,  and  that  of  a  wit- 
ness whose  credibility  has  been  attacked  by  way  of  impeachment, 
the  terms  "impeachment"  and  "attack  on  the  credibility*'  of  a 
witness  by  way  of  impeachment,  being  treated  as  synonymous. 
It  is  a  solecism  to  say  that  a  witness  has  been  successfully  im- 
peached. It  is  altogether  proper  to  say  that  an  attempt  to  im- 
peach the  cre^bility  of  a  witness  has  proved  successful.  Im- 
peachment, in  evidence,  is  "an  allegation,  *^  supported  by  proof, 
that  a  witness  who  has  been  examined,  is  unworthy  of  credit": 
1  Bouvier^s  Law  Dictionary,  774;  to  same  effect  see  Black's  Lew 
Dictionary,  593.  It  is  the  allegation,  supported  by  proof.  By 
the  latter  author  proof  is  defined  to  be  "the  logically  sufficient 
reason  for  assenting  to  the  truth  of  a  proposition  advanced": 
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Bouvier's  Law  Dictionary,  441.    'Troof,  in  civil  process,  is  a 
sufficient  reason  for  the  truth  of  a  juridical  proposition  by  which 
a  party  seeks  either  to  maintain  his  own  claim  or  to  defeat  the 
claim  of  another^':  Wharton  on  Evidence,  sec.  1.    "Proof  is  the 
effect  of  evidence;  the  establishment   of  a  fact  by  evidence*': 
Cal.  Code  Civ.  Proc,  sec.  1824.    Ayliffe  defines  "juridical  proof 
to  be  a  clear  and  evident  declaration  or  demonstration  of  a  mat- 
ter which  was  before  doubtful,  conveyed  in  a  judicial  manner**: 
Ayliffe*8  Parergon  Juris  Canonici  Anglicani,  442.    When  a  wit- 
ness is  impeached,  his  unworthiness  of  credit  is  absolutely  estab- 
lished in  the  mind  of  the  jury.    The  incautious  use  of  the  term 
"impeachment  and  treating  that  term  as  synonymous  with  an 
attack  upon  the  credibility  of  a  witness  by  way  of  impeachment, 
as,  for  instance,  in  McPherson  v.  State,  22  Oa.  479,  where  this 
leoiguaige  is  used:  "Although  a  witness  may  be  impeached,  and 
may  not  afterward  be  corroborated,  yet  it  must  be  a  question  for 
the  jury  whether  he  is  not  still  to  be  believed,  notwithstanding 
the  impeachment'*;  and   similar   expressions  to   be   found   in 
Western  etc.  B.  B.  Co.  v.  Carlton,  28  Ga.  180,  Pish  v.  Van  Win- 
kle, 34  Oa.  339,  Shorter  v.  Marshall,  49  Ga.  31,  Franklyn  v. 
State,  69  Ga.  37,  47  Am.  Eep.  748,  89  Ga.  765,  have  tended  to 
suggest  an  apparent  conflict  between  those  cases  holding  that 
the  jury  "may  believe  an  impeached  witness,  notwithstanding 
the  impeachment,**  and  those  cases,  as  for  instance,  Williams 
V.  SUte,  69  Ga.  14  (28),  and  Saul  v.  Buck,  72  Ga.  254,  holding 
that  if  a  witness  has  been  "successfully**  impeached,  it  is  the 
duty  of  the  jury  to  disregard  or  discard  his  testimony,  unless  cor- 
roborated.   With  reference  to  the  use  of  the  term  "impeached** 
in  the  cases  first  above  referred  to,  the  observations  of  Mr.  Jua- 
tice  Lumpkin,  in  the  case  of  Duncan  v.  State,  97  Ga.  180,  are 
applicable;  which  are  to  the  effect,  that  by  the  use  of  the  term 
"impeached**  the  court  evidently  referred  to  the  attack  which 
had  been  made  upon  the  credibility  of  the  witness  or  witnesses. 
He  says:  '?t  is  more  accurate,  where  one  or  more  witnesses  tes- 
tify that  another  **  witness  is  of  bad  character  and  therefore 
not  to  be  believed,  to  say  that  the  credibility  of  the  latter  has 
been  attacked,  or  that  an  effort  to  impeach  him  has  been  made, 
rather  than  to  say  flatly  that   he  has  been   impeached.    The 
court  would  not  be  authorized  to  tell  the   jury  in  plain  terms 
that  any  witness  had  been  impeached,  in  the  sense  that  he  had 
been  successfully  discredited.** 

Tested  by  the  previous  rulings  of  this  court,  there  is  no  error 
in  the  charge  complained  of.    Properly  interpreted,  the  charge 
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was  an  instruction  to  the  jwrj  that  it  was  primarily  a  question 
for  them  whether  any  witness  had  or  had  not  been  impeached; 
that  any  witness  sought  to  be  impeached  by  proof  of  contradic- 
tory statements  upon  some  material  issue  in  the  case  might  be 
sustained  by  proof  of  good  character  or  by  other  facts  and  cir- 
cumstances;  that  is^  in  determining  the  question  of  impeach- 
ment^ they  were  to  consider  these  things;  and,  lastly,  the  instruc- 
tion that  if  the  jury  should  determine  any  witness  had  been 
impeached,  it  would  be  their  duty  to  disregard  his  testimony,  was 
qualified  by  the  further  instruction  that  they  would  be  so  au- 
thorized, unless  such  witness  had  been  corroborated. 

6,  7.  The  twenty-second  ground  of  the  motion  for  new  trial 
alleges  that  the  court  erred  in  the  following  charge  to  the  jury: 
''Now  look  to  all  the  facts  and  circumstances  surrounding  and 
connected  with  the  case.  If  you  find  that  the  defendant  and 
the  deceased  had  a  difficulty,  look  to  all  the  facts  and  circum- 
stances surrounding  and  connected  with  it.  See  whether  or  not 
it  was  necessary  for  the  defendant  to  take  the  life  of  the  deceased 
in  order  to  save  his  own  life.  Before  he  would  be  justified  and 
you  would  be  authorized  to  find  him  guilty  of  no  offense,  you 
must  beUeve  from  the  evidence  that  it  was  necessary  for  him  to 
take  the  life  of  the  deceased  in  order  to  save  his  own  life.'' 

The  defendant  in  this  case  admitted  the  killing,  but  insisted 
that  he  was  justifiable  in  shooting  the  deceased  at  the  time. 
The  charge  of  the  court  was  quite  full,  and  in  the  main  satis- 
factory as  explanatory  of  the  law  of  homicide.  After  charging 
the  grades  of  murder  and  manslaughter,  the  court  did  *'  charge 
the  law  of  justifiable  homicide  as  found  in  the  Penal  Code,  sec- 
tion 70,  and  the  effect  of  reasonable  fear  of  the  offenses  desig- 
nated in  that  section  as  provided  in  the  succeeding  section,  and 
likewise  charged  the  law  of  justifiable  homicide  as  laid  down  in 
section  73  of  the  Penal  Code.  These  charges  were  made  before 
the  particular  charge  complained  of  was  given.  The  latter,  not- 
withstanding the  former  part  of  the  charge,  might  be  construed 
to  have  been  a  general  summary  of  the  law  of  justifiable  homi- 
cide occupying  the  concluding  part  of  the  charge  on  the  subject 
of  justifiable  homicide.  As  an  abstract  proposition  of  law,  the 
charge  was  error.  As  a  proposition  of  law  applicable  to  a  cer- 
tain class  of  cases,  it  was  not  error;  but  inasmuch  as  the  defend- 
ant relied  on  justifiable  homicide,  this  charge,  purporting  as  it 
does  to  state  the  proposition  that,  in  order  for  the  act  of  the  de- 
fendant to  be  justifiable,  it  must  be  shown  that  it  was  necessary 
for  the  defendant  to  take  the  life  of  the  deceased  in  order  to 
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eaye  his  own  life^  does  not  correctly  state  the  lav  of  jnatifiable 
bomicide.     The  two  sections  of  the  Penal  Code,  70,  73,  are  parts 
of  the  common  law.    Sir  William  Blackstone,  in  the  fonrth  book 
ot  his  Commentaries,  top  pages  134-137,  in  treating  of  justifia- 
ble homicide,  nses  this  language:  '^In  some  cases  homicide  is  jus- 
tifiable, rather  by  the  permission  than  by  the  absolute  command 
of  the  law,  either  for  the  advancement  of  public  justice^  or  in 
eucli  instances  where  it  is  committed  for  the  prevention  of  some 
atrocious  crime/'    This  is  true  ^Iby  the  law  of  nature,  and  also 
by  the  law  of  England^  as  it  stood  so  early  as  the  time  of  Brae- 
ton,  and  as  it  is  since  declared  in  statute  24  Henry  VIII,  chap- 
ter 5  (5)/'    Further  on,  the  same  author,  top  pages  138,  139, 
treating  of  excusable  homicide,  declares  that  ^^omicide  in  self- 
defense,  or  se  def  endendo,  upon  a  sudden  affray,  is  also  excusable, 
rather  than  justifiable,  by  the  English  law'';  and  is  that  ^'where- 
by a  man  may  protect  himself  from  an  assault  or  the  like  in  the 
course  of  a  sudden  broil  or  quarrel,  by  killing  him  who  assaults 
him.     And  this  is  what  the  law  expresses  by  the  word  chance- 
medley It  is  frequently  difficult  to  distinguish  this  spe- 
cies of  homicide  ....  from  that  of  manslaughter.  ....  But 
the  true  criterion  betweeb  them  seems  ^^  to  be  this:  when  both 
parties  are  actually  combating   at  the  time  when  the   mortal 
stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter;  but  if 
the  slayer  has  not  begun  the  fight,  or  (having  begun)  endeavors 
to  decline  any  further  struggle,  and   afterward,  being   closely 
pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction, 
this  is  homicide  excusable  by  self-defense."    Sir  Matthew  Hale, 
in  his  Pleas  of  the  Crown,  chapter  40,  makes  and  preserves  the 
same  distinctions.    Later  common-law  writers,  Bussell,  Chitty, 
Wharton,  Bishop,  and  all  others,  so  far  as  we  have  investigated, 
draw  the  same  distinctions,  from  which  it  is  evident  that  the 
compilers  of  our  Penal  Code,  in  the   separation   of  these  two 
classes  of  homicide,  meant  to  continue  the  distinctions  which  ex- 
isted at  common  law  and  which  were  there   denominated,  re- 
spectively, se  et  sua  def  endendo  and  se  def  endendo  as  applicable 
to  two  different  classes  of  homicide.    As  the  effect  of  a  homi- 
cide se  defendendo  and  se  et  sua  defendendo  was  in  law  the 
same,  the  statute,  while  preserving  the  distinction  as  to  the  facts 
which  would  justify  the  one  and  excuse  the  other,  abolished  the 
common-law  classification  of  excusable  and  justifiable  homicide. 
This  doctrine  is  not  a  new  one  in  our  criminal  jurisprudence, 
but  one  well  known,  and  it  may  be  that  unnecessary  reference 
is  here  made  to  the  history  of  the  two  sections  of  our  code.    The 
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distinction  has  time  and  again  been  recognized  and  applied  by 
this  court  (see  Monroe  v.  State,  5  Ga.  85;  Haynes  v.  State,  17 
Ga.  465;  Keener  v.  State,  18  Ga.  194;  63  Am.  Dec.  269;  Aaron 
V.  State,  31  Ga.  167;  Pound  v.  State,  43  Ga.  88;  Killen  y.  State, 
60  Ga.  230;  Johnson  v.  State,  72  Ga.  694;  Crawford  v.  State,  90 
Ga.  701;  35  Am.  St.  Bep.  242),  and  would  not  be  referred  to  at 
this  length,  were  it  not  that  we  have  a  certain  class  of  cases 
where  the  distinction  is  not  drawn,  and  which,  if  followed,  would 
seem  to  be  in  conflict  with  the  principle  announced  in  the  above 
cases,  as  well  as  the  ruling  in  this.  As  examples,  see  Hinch  v. 
State,  25  Ga.  699;  Stiles  v.  State,  57  Ga.  183;  Wilson  v.  State, 
69  Ga.  224;  Heard  v.  State,  70  Ga.  597;  Darby  v.  State,  79  Ga. 
63;  Jackson  v.  State,  91  Ga.  271;  44  Am.  St  Rep.  22. 

It  must  not  be  understood  that  we  either  rule  or  intimate 
that  the  law  of  justifiable  homicide  se  defendendo,  as  embodied 
in  **  the  Penal  Code,  section  73,  is  not  good  law.  On  the  con- 
trary, it  is  too  well  established  and  rests  on  too  firm  a  principle 
to  be  questioned.  In  the  cases  to  which  it  is  applicable,  it  is 
the  controlling  law,  and  is  supported  by  reason  and  the  highest 
principles  of  justice.  What  we  do  mean  to  say  is,  that  it  is  not 
applicable  to  cases  of  homicide  where,  *f or  instance,  the  guilt  of 
the  accused  is  to  be  determined  by  the  application  of  the  law 
which  justifies  the  homicide  when  done  to  prevent  the  commis- 
sion of  a  felony,  as  provided  in  the  code.  It  is  undeniably  true 
that  a  homicide  committed  in  self-defense  or  in  defense  of  habi- 
tation, property,  or  person,  against  one  who  manifestly  intends 
or  endeavors,  by  violence  or  surprise,  to  commit  a  felony  on 
either,  is  justifiable  homicide.  It  is  also  justifiable  homicide  to 
take  the  life  of  persons  who  manifestly  intend  and  endeavor,  in 
a  riotous  and  tumultuous  manner,  to  enter  the  habitation  of 
another  for  the  purpose  of  assaulting  or  offering  personal  vio- 
lence to  any  person  dwelling  or  being  therein.  The  only  limi- 
tation which  attaches  to  the  justification  of  a  homicide  falling 
under  these  classes  is,  that  the  circumstances  be  sufficient  to  ex- 
cite the  fears  of  a  reasonable  man  that  the  felony  or  riotous  en* 
try  set  out  is  about  to  be  committed,  and  that  the  party  slaying 
really  act  under  the  influence  of  those  fears  and  not  in  a  spirit 
of  revenge. 

An  examination  of  these  two  sections  will  show  that  full  lib- 
erty and  power  is  given  to  the  citizen  who  acts  in  good  faith  to 
protect  himself,  his  family,  his  habitation,  and  his  property.  It 
will  further  show  that  the  law  does  not  encourage  the  wanton 
or  careless  slaying  of  another;  that  on  an  occasion  when  two 
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persons  are  at  fault,  when  they  willingly  engage  in  an  afibray  the 
one  with  the  other,  the  law  imposes  a  duty  on  the  slayer,  and 
that  is  that  he  shall  be  free  from  blame.  To  justify  such  a  one, 
it  is  not  sufficient  that  the  other  is  attempting  to  seriously  in- 
jure him.  Having  willingly  engaged  in  the  affray,  he  is  in  equal 
fault  with  the  other,  and  under  such  circumstances  it  is  not  jus- 
tifiable for  him  to  slay  his  adversary  without  more.  He  must 
repent;  he  must  endeavor  to  withdraw  from  the  difficulty;  and 
after  having  used  his  utmost  endeavors  to  escape  from  his  ad- 
versary, it  is  only  *®  justifiable  for  hiih,  after  having  exhausted 
his  opportunities  to  withdraw  from  the  contest,  to  take  the  life 
of  his  adversary  when  it  is  absolutely  necessary  for  him  to  do  so 
in  order  to  save  his  own  life. 

It  is  entirely  proper  that  these  two  sections  of  the  code  and 
these  two  theories  of  justifiable  homicide  should  have  been 
givoi  in  charge  to  the  jury  by  the  presiding  judge  in  this  case. 
It  would  not  have  been  proper  for  him  to  have  assumed,  under 
the  contentions  raised,  that  this  homicide  occurred  under  circum- 
stances which  would  make  it  justifiable  under  either  one  of  the 
theories  contended  for;  that  was  a  question  exclusively  for  the 
jury;  and  having  been  charged  with  the  law  applicable  to  justifia- 
ble homicide  under  the  two  theories,  the  juiy  could  and  would 
have  applied  the  same  according  to  the  evidence  as  they  believed 
it  to  be.  The  error  which  we  hold  has  been  committed  is,  that, 
having  given  properly  all  the  law  in  both  sections  of  the  code 
relating  to  justifiable  homicide,  in  summing  up  his  charge  and 
in  the  concluding  part  of  it,  the  jury  were  instructed  to  '^see 
whether  or  not  it  was  necessary  for  the  defendant  to  take  the 
life  of  the  deceased  in  order  to  save  his  own  life.  Before  he 
would  be  justified  and  you  would  be  authorized  to  find  him  guilty 
of  no  offense,  you  must  beUeve  from  the  evidence  that  it  was 
necessary  for  him  to  take  the  life  of  the  deceased  in  order  to  save 
his  own  life.''  As  a  conclusion  of  the  whole  law,  the  jury  might 
have  understood  from  this  charge  that  unless  it  was  necessary 
for  the  defendant,  in  order  to  save  his  own  life,  to  take  that  of 
the  deceased,  he  would  not  be  justifiable.  According  to  our 
^ew,  this  is  not  a  correct  interpretation  of  the  law,  and  the  de- 
fendant is  entitled  to  a  new  trial  because  of  that  fact. 

Judgment  reversed. 

All  the  justices  concurring. 

HOMICIDES-EVIDENCE  OP  CHARACTER  OP  DBCHASBD.— 
Testimony  in  a  murder  case  to  show  the  dangerous  character  of  the 
deceased  Is  admissible  only  when  self-defense  is  set  up  and  the 
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accused  proyes  a  hostile  demonstration  on  the  part  of  the  deceased 
menacing  the  life  of  the  accused:  State  y.  Vallery,  47  Zol  Ann.  182; 
49  Am.  St  Bep.  868,  and  note;  Gardner  y.  State,  80  Oa.  810;  85 
Am.  St  Bep.  202»  and  note.  Proof  of  such  dangerous  character  can 
only  be  made  by  eyldence  of  his  general  reputation  in  the  commu- 
nlty  for  such  character,  and  not  by  eyidence  of  specific  acts  or  gen- 
eral bad  conduct:  Garner  y.  State,  28  Fla.  118;  29  Am.  St  Rep.  232, 
and  note.  Such  eyldence  must  be  weighed  by  the  jury  in  deter- 
mining whether  the  defendant's  plea  of  self-defense  is  sustainable 
or  not:  Karr  y.  State,  100  Ala.  4;  46  Am.  St  Rep.  17;  Childers  y. 
State,  80  Tex.  App.  160;  28  Am.  St  Rep.  899,  and  note. 

TRIAL— ORDER  OP  PROOF— REOPENING  CASE.— The  order 
of  proof  is  always  within  the  discretion  of  the  trial  court  and  will 
not  be  interfered  with  by  the  appellate  court  unless  there  has  been 
an  abuse  of  discretion:  Kindel  y.  Le  Bert,  23  Colo.  885;  58  Am. 
St  Rep.  234.  It  may  eyen  reopen  the  case  for  the  purpose  of  re- 
ceiylng  further  eyldence:  Kansas  Oity  y.  Bradbury,  45  Kan.  381; 
23  Am.  St  Rep.  731;  Rogers  y.  Miller,  13  Wash.  82;  52  Am.  St  Rep. 
20,  and  note. 

TRIAL— WEIGHT  AND  OBEDIBILITY  OF  TESTIMONY- 
FUNCTION  OF  JUBY.— It  lies  entirely  with  the  jury  to  determine 
what  weight  should  be  giyen  to  the  testimony  of  a  witness  who 
Is  shown  to  haye  made  contradictory  statements:  Sprlngfl^d  y. 
State,  96  Ala.  81;  88  Am.  St  Bep.  85;  Commonwealth  y.  Breyesee^ 
160  Pa.  St  451;  40  Am.  St  Bep.  729.  It  is  within  the  excluslye 
proylnce  of  the  jury  to  determine  the  weight  of  yoluntary  con- 
fessions admitted  in  eyldence  without  objection:  McGuff  y.  State, 
88  Ala.  147;  16  Am.  St  Bep.  25;  ElUs  y.  State,  65  Miss.  44;  7  Am. 
St  Bep.  634. 

HOMICIDE— WHEN  JUSTIFIABLE.— Homicide  may  be  justifi- 
able if  committed  in  self-defense:  Alexander  y.  State,  25  Tex.  App. 
260;  8  Am.  St  Bep.  438;  or  in  resisting  unlawful  arrest:  Jones  y. 
State,  26  Tex.  App.  1;  8  Am.  St  Bep.  454;  or  in  defending  against 
robbery:  Crawford  y.  State,  90  Ga.  701;  35  Am.  St  Bep.  242;  or  in 
defense  of  one*s  habitation  or  property:  State  y.  Thompson,  9  Iowa, 
188;  74  Am.  Dec.  842,  and  note;  or  to  preyent  the  commission  of  a 
crime:  Mitchell  y.  State,  22  Ga.  211;  68  Am,  Dec  493»  and  note. 


King  v.  Tbavblebs'  Insubanob  Company. 

[101  Gbobqia,  M.] 

insubance  against  accident— CONSTBUCTION  OF 

POLICY.— Under  an  accident  insurance  policy  for  a  specified  sum, 
containing  a  condition  that  if  "injuries  are  sustained  while  riding 
as  a  passenger  in  any  passenger  conyeyance  using  steam,  cable 
or  electricity  as  a  motlye  power,  the  amount  to  be  paid  shall  be 
double  the  sum  above  specified,*'  the  insurer  is  liable  under  such 
double  Indemnity  to  an  insured  person  who  is  injured  while  at- 
tempting to  alight  from  a  moying  street-car  using  electricity  as  a 
motive  power.  In  such  case,  the  insured  is  a  passenger  until  he 
has  completely  disconnected  himself  and  alighted  from  such  car. 

Beece  &  Denny,  for  the  plaintiff. 

Bowell  ft  Bowelly  for  the  defendant. 

^  COBB,  J.    King  sued  the  Travelers'  Insurance  Coifip^ny 
upon  a  policy  of  accident  insurance.    The  defendant  admltiiMl 
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a  liability  for  one  hundred  and  twenty^five  dollars  and  no  more, 
\i-hile  the  plaintiff  contended  that  it  was  liable  for  double  that 
amount  under  the  following  clause  of  the  policy:  ^H  such  in- 
juries are  sustained  while  riding  as  a  passenger  in  any  passen* 
ger  conveyance  using  steam^  cable>  or  electricity,  as  a  motive 
power,  the  amount  to  be  paid  shall  be  double  tiie  sum  above 
specified/' 

The  only  question  presented  is,  whether  the  company  is  Gable 
under  the  double  indemnity  clause  above  quoted.  The  plain- 
tiff was  injured  while  attempting  to  alight  from  a  moving  street- 
car using  electricity  as  a  motive  power.  It  is  conceded  that  the 
injury  to  the  plaintiff  was  effected  though  such  "external,  vio- 
lent, and  accidental  means^'  as  to  render  the  defendant  liable  un- 
der the  terms  of  the  policy,  but  it  is  denied  that  it  was  sustained 
'Vhile  riding  as  a  passenger  in''  a  passenger  conveyance,  and 
therefore  liability  for  double  indemnity  under  the  clause  above 
quoted  has  not  arisen.  We  do  not  think  this  contention  is  sound. 
''A  person  may  be  said  to  be  traveling  in  a  carriage  while 
alighting  therefrom,  until  he  has  completely  disconnected  him- 
self and  alighted'':  2  May  on  Insurance,  sec.  524.  See  also 
Northrup  v.  Bailway  Passenger  Assur.  Co.,  43  N.  Y.  616;  3  Am. 
Hep.  724. 

There  being  nothing  in  the  policy  requiring  a  different  con- 
struction to  be  placed  upon  the  words,  it  is  reasonable  to  hold 
that  the  insured  was  protected  against  all  injuries  caused  by  ac- 
cidental means  from  the  moment  that  he  entered  the  convey- 
ance until  he  had  alighted  therefrom.  During  this  entire  period 
he  was  riding  as  a  passenger  in  the  conveyance.  This  ^®  inter- 
pretation is  required  by  the  rule  that  requires  words  to  be  given 
their  usual  and  ordinary  meaning.  The  defendant  is  liable  for 
the  double  indemnity  notwithstanding  there  was  a  clause  in 
the  policy  providing  that  *'this  insurance  does  not  cover 
entering,  or  trying  to  enter,  or  leaving  a  moving  conveyance 
using  steam  as  a  motive  power  (except  cable  and  electric  street- 
cars)." This  clause  is  not  dealing  with  the  amount  to  be  paid, 
but  is  an  enumeration  of  cases  in  which  there  would  be  no  lia- 
bility, and  injuries  received  on  electric  streetKiare  in  the  manner 
that  plaintiff  was  hurt  are  expressly  txcepted  from  its  operation. 

Judgment  reversed. 

All  the  justices  concurring. 

nATLROADS—PASSENGEIlS— WHO  ABW.-TTie  Qtlfwtfoii  as  to 
who  are  passengers  on  rnilroads,  and  when  they  tKM!ome  such,  is 
Ail  St.  Ksp..  Vol.  LXV.-10 


290  OiLSTBAP  V.  Smith.  [Georgia, 

the  subject  of  the  monographic  note  to  Illinois  Central  B.  R.  Go. 
▼•  O'  Keefe,  61  Am.  St  Kep.  75-104.  One  ceases  to  be  a  passenger 
on  a  street-car  when  he  steps  fi-om  the  car  to  the  street:  Creamer 
T.  West  £nd  Street  By.  Co.,  156  Masa.  820;  32  Am.  St  B^  tf6L 


GiLSTBAp  V.  Smith. 

[101  GlOBOIA,  120.] 

8  UBIDT  Y  SHIP— BELBASB.— The  maker  of  a  note  Is  not  en- 
titled to  credit  thereon  of  a  sum  paid  to  the  payee  by  a  surety  on 
the  note  In  consideration  of  his  release  as  such  surety. 

SURETYSHIP.— HOLDER  OF  NOTES  MAT  COMPOUND 
WITH  THE  SURETY  thereon  without  releasing  the  princlpaL 

J.  W.  H.  Underwood  and  EL  H.  Dean^  for  the  plainti£b. 
J.  B.  Este^  for  the  defendant. 

"*  SIMMONS,  C.  J.  We  think  that  the  judge  did  not  err 
in  granting  a  nonsuit.  J.  C.  Martin  was  surety  on  the  notes. 
Blackwell,  his  administrator,  proposed  to  pay  Smith,  the  holder, 
one  hundred  dollars  to  be  released  from  his  obligation  as  surety. 
Smith  accepted  the  money  and  released  Blackwell.  The  prin- 
cipals claimed  that  the  sum  so  paid  should  be  placed  as  a  credit 
on  the  notes.  We  think  that  the  payment  shoud  not  inure  to 
the  benefit  of  the  principals.  It  was  not  made  to  satisfy  the 
debt,  but  was  designed  only  to  secure  the  release  of  the  surety. 
He  was  willing  to  pay  that  much  to  be  released  from  his  lia- 
bility on  the  notes,  and  the  one  hundred  dollars  paid  was  given 
in  consideration  of  such  release.  It  was  not  paid  for  the  bene* 
fit  of  the  principals,  and  they  cannot  compel  the  holder  to  place 
it  as  a  credit  on  the  notes.  The  holder  of  a  note  may  compound 
with  the  surety  thereon  without  releasing  the  principal:  Civ. 
Code,  sec.  2970;  2  Brandt  on  Sur/styship  and  Guaranty,  484; 
Peer  y.  Kean,  14  Mich.  354. 

Judgment  affirmed. 

All  the  justices  concurring. 

SURETYSHIP— RELEASE  OP  SURETY.— Part  payment  wfll  not 
discharge  the  surety,  even  where  It  Is  agreed  that  such  part  payment 
will  have  that  effect.  Where  a  party  Is  bound  to  pay  a  certain  sum, 
there  Is  no  consideration  in  contemplation  of  law  for  a  promise 
that  a  less  sum  will  be  received  in  satisfaction:  Obemdorf  v.  Union 
Bank,  81  Md.  126;  1  Am.  Rep.  31.  For  various  things  which  will 
effect  the  release  of  a  surety,  see  extended  notes  to  Llndeman  v. 
Rosenfield,  33  Am.  Rep.  85,  86;  Olcie  v.  Spencer,  30  Am.  Dec.  257, 
258;  and  monographic  note  to  Fassnacht  v.  Emslng-Gagen  Co.,  68 
Amv  St.  Rep.  327-338. 
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Pabkeb  u  Salmons. 

[101  Gkobgia,  160.]  ' 

ADVEBSE  POSSESSION  BY  PABENT  AGAINST  CHILD.— 
Possession  of  land  acquired  by  a  father  under  a  conveyance  made 
to  his  infant  child,  and  delivered  to  him,  can  never  be  the  founda* 
tion  of,  nor  ripen  into,  a  prescriptive  title  in  his  favor. 

ADVEBSE  POSSESSION  BY  PABENT  AGAINST  CHILD.— 
Possession  of  land  acquired  by  a  father,  under  a  conveyance  to  his 
Infant  child,  delivered  to  him,  aud  continued  long  after  such  child 
reaches  majority,  does  not  ripen  into  a  title  by  prescription  in  his 
favor,  without  any  conveyance  to  him,  or  holding  other  than  by 
virtue  of  his  original  entry. 

ADVEBSE  POSSESSION  BY  PABENT  AGAINST  CHILD.— 
Possession  of  land  acquii-ed  by  a  father  under  a  conveyance  to  his 
Infant  child,  delivered  to  him,  and  continued  long  after  such  child 
attains  majority,  under  a  concealment  from  the  grantee  of  the  ex- 
istence of  such  conveyance,  together  with  the  exercise  of  rights 
of  ownership  by  renting  to  the  grantee  a  portion  of  the  land  while 
the  latter  has  no  knowledge  of  his  title,  does  not  sustain  a  claim 
of  title  by  prescription  so  as  to  enable  the  father  or  his  representa- 
tive to  recover,  against  the  grantee,  possession  taken  by  the  latter 
after  acquiring  knowledge  of  the  existence  of  his  title  under  such 
conveyance. 

DEEDS  — DELIVEBY— EVIDENCE  OF.-Delivery  to,  and 
possession  by,  a  father  of  a  deed  conveying  to  his  infant  child  a 
tract  of  land,  tend  to  prove  delivery  of  the  deed  to  such  infant* 
although  it  does  not  purport  on  its  face  to  have  been  delivered. 

DEEDS— DELIVEBY— EVIDENCE  OF.— A  deed  duly  re- 
corded is  admissible  in  evidence  without  further  proof,  not  only 
to  show  that  it  was  signed,  but  that  it  was  also  delivered. 

DEEDS.— DELIVEBY  of  a  deed  executed  in  behalf  of  an  in- 
fant for  the  consideration  of  love  and  affection,  to  a  witness  of  the 
deed  far  the  benefit  of  such  infant,  is  a  delivery  to  the  infant 

DEEDS  — DESCBIPTION  — EVIDENCE.— Although  the  de- 
scription of  land  contained  in  a  deed  thereof  is  Inaccurate  in  some 
details,  yet  if,  when  aided  by  competent  extrinsic  evidence  and 
taken  In  connection  with  other  deeds  conveying  other  parcels  of  the 
same  tract,  the  property  intended  to  be  conveyed  can  be  sufficiently 
Identified,  It  cannot  be  said,  as  matter  of  law,  that  the  deed  is  so 
wanting,  vague,  and  uncertain  in  description  as  to  be  void  and  in- 
admissible as  evidence  of  title. 

W.  L.  Hodges  and  A.  Q.  McGurry,  for  the  plaintiflE. 

J.  H.  Skelton  and  0.  C.  Brown,  for  the  defendants. 

i«i  LITTLE,  J.  The  action  which  is  the  foundation  of  thia 
case  was  in  the  form  of  an  equitable  petition,  seeking  to  en- 
join the  defendants  from  building  on  a  tract  of  land  in  con- 
troversy, from  cutting  or  felling  the  timber  thereon,  from  cul- 
tivating the  land,  from  interfering  in  any  manner  with  the  pe- 
titioner in  the  management  and  cultivation  of  the  land,  and 
from  interference  with  the  possession  and  ownership  of  the 
plaintiff.    The  action  was  treated  by  the  parties  and  the  court 
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below  BB  inyolving  the  title  to  the  premises  in  dispute.  The 
evidence  was  conflicting  on  many  points  raised^  and  the  jury 
returned  a  verdict  for  the  defendants.  A  motion  for  a  new  trial 
was  overruled  by  the  courts  and  the  refusal  to  grant  such  new 
trial  on  the  grounds  assigned  in  the  motion  is  the  alleged  error 
of  which  complaint  is  made. 

It  is  not  controverted  that  in  1845  one  Jonathan  Bailey  *^" 
owned  a  tract  of  land  containing  about  two  hundred  and  sixty 
acres^  known  as  the  Sobert  Swilling  tracts  situated  at  that  time  in 
Franklin,  now  Hart  coimty.  In  the  record  reference  is  made 
to  three  deeds  which  were  in  evidence,  and  which,  if  valid, 
conveyed  the  title  to  the  Swilling  tract  out  of  Jonathan  Bailey. 
One  of  these  deeds,  dated  the  20th  of  December,  1845,  con- 
veys to  James  Beed  a  described  tract  of  land  containing  seventy- 
eight  acres,  a  part  of  the  Swilling  tract.  The  evidence  further 
tends  to  show  that  at  the  date  of  this  conveyance,  the  grantee, 
who  was  the  son  in  law  of  the  grantor,  was  living  on  said 
eeventy-eight  acre  tract  of  land,  and  had  so  lived  for  some  time 
previous  to  that  date.  The  second  of  the  deeds  is  dated  the 
tenth  day  of  December,  1845,  and  conveys  to  four  persons,  named 
Harris,  whom  the  description  shows  to  be  minor  grandchildren 
of  the  grantor,  another  part  of  said  tract  containing  one  hun- 
dred and  sixteen  acres.  The  third  conveyance  is  from  Jonathan 
Bailey  to  Sarah  Beed,  his  granddaughter,  dated  also  in  Decem- 
ber, 1845.  It  purports  to  convey  sixty-six  acres,  for  the  con- 
sideration of  natural  love  and  affection.  The  property  conveyed 
therein  is  designated  as  ^T)alance  of  the  Bobert  Swilling  tract 
of  land,'*  et  cetera.  The  deed  further  designates  this  particular 
tract  as  lying  southwest  from  said  James  Beed;  and  it  is  not 
contested  that,  if  this  latter  paper  is  valid  as  a  deed,  all  of  the 
Swilling  tract  is  disposed  of  by  these  three  conveyances.  Only 
the  deed  last  described  is  in  question.  The  original  was  not 
produced  at  the  trial.  It  appears  that  this  deed  was  signed 
and  sealed  by  Jonathan  Bailey  and  "tested"  by  A.  H.  Black  and 
Littleton  Vincent.  It  does  not  purport  on  its  face  to  have  been 
delivered,  but  it  appears  that  on  the  fifteenth  day  of  December, 
1845,  it  was  probated  in  the  usual  form  by  one  of  the  witnesses, 
Littleton  Vincent,  before  H.  F.  Chandler,  justice  of  the  peace, 
and  after  such  probate,  it  was  on  the  same  day  recorded  in  the 
office  of  the  clerk  of  the  superior  court  of  Franklin  county. 
There  is  evidence  in  the  record  tending  to  show  that  the  origi- 
nal deed  from  Jonathan  Bailey  to  Sarah  Beed  was  in  the  pos- 
session of  James  Beed,  her  father,  during  his  lifetime.    At  the 
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time  this  paper  purports  to  have  been  ezecnted,  the  grantee, 
who  was  the  daughter  of  James  Reed,  was  of  the  age  of  three  or 
four  years;  and  it  appears  ^^  that  James  Beed  went  into  pos- 
session of  the  land  soon  after  the  execution  of  the  deed^  and 
remained  so  in  possession  to  the  time  of  his  death  in  1894.  Soon, 
after  he  died^  the  defendants  entered  upon  the  land  and  weree 
proceeding  to  build  a  house  and  prepare  a  portion  of  it  for  cul* 
tivation  when  these  proceedings  were  instituted  by  the  ezecutof 
of  James  Beed. 

1.  The  plaintiff  in  error  bases  his  right  to  haye  granted  the 
relief  for  which  he  prays  on  a  prescriptiye  title  in  his  testator. 
The  record  does  not  show  any  conveyance  made  by  anyone  at 
any  time  to  James  Beed  to  the  land  in  dispute.  It  tends,  how* 
ever,  to  show  that  within  a  short  time  after  the  execution  of 
the  deed  from  the  grandfather  to  the  infant  daughter  of  the 
testator,  James  Beed  entered  into  possession;  and  in  the  ab- 
sence of  any  conveyance  to  himself,  and  having  custody  of  the 
deed  to  his  infant  daughter,  the  possession  so  acquired  must  be 
treated  to  have  been  under  the  conveyance  to  his  daughter,  hi 
which  case  he  would  hold  the  land,  not  in  his  own  right,  but  in 
the  right  of  the  daughter:  Dodd  v.  McCraw,  8  Ark.  83;  46  Am. 
Dec.  301.  Taking  the  testimony  of  the  witness  who  saw  the 
original  deed  in  the  father's  possession  to  be  true,  it  is  manifest 
that  he  entered  under  that  conveyance.  Having  so  entered,  such 
possession,  while  it  continued,  could  never  be  the  foundation  of 
a  prescriptive  title.  In  order  for  possession  to  ripen  into  a  title^ 
it  must  be  in  the  right  of  the  possessor,  and  not  of  another:  Civ. 
Code,  sec.  3584. 

2.  But  the  plaintiff  in  error  contends  that  this  possession 
continued,  not  only  during  the  infancy  of  the  daughter,  but  for 
more  than  twenty  years  after  she  had  attained  her  majority. 
This  is  not  material,  in  ascertaining  whether  the  testator  had 
acquired  the  title  by  possession.  Having  entered,  not  in  his 
own  right,  but  in  the  right  of  another,  and  the  possession  thus 
obtained  continuing,  lapse  of  time  would  not  ripen  it  into  a 
title,  there  being  no  evidence  of  any  conveyance  to  him,  nor  of 
any  holding  other  than  by  virtue  of  his  original  entry. 

It  is  further  contended  on  the  part  of  the  plaintiff  in  error, 
that  subsequently  to  the  arrival  at  age  of  the  daughter,  the  tes- 
tator manifested  by  his  acts  that  he  claimed,  as  against  her,  pos- 
session of  this  land  in  his  own  right;  that  he  continued  so  to 
**•  manifest  his  right  of  possession  against  her  for  a  period  of 
more  than  twenty  years;  and  that,  notwithstanding  his  original 
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entry  might  not  have  been  in  his  own  right>  after  he  made  it  ap- 
pear that  he  did  bo  claim  possession  of  the  land  the  possession 
thus  claimed  would  ripen  into  title.  However  this  may  be, 
there  is  a  reason  why  the  jury  before  whom  the  case  was  tried 
might  legally  find  that  the  possession  so  claimed  did  not  result 
in  a  prescriptive  title  to  the  father.  The  witness  who  testified 
that  he  saw  the  deed  from  Jonathan  Bailey  to  his  granddaughter 
in  the  possession  of  the  testator  also  testified  that  the  testator 
knew  its  contents  and  knew  who  was  the  grantee  therein;  that 
he  attempted  to  conceal  knowledge  of  the  existence  of  such  deed 
and  told  the  witness  to  say  nothing  about  it;  and  it  having 
been  shown  that  at  the  time  of  the  execution  of  the  deeds  in 
1845,  which  made  disposition  of  the  Swilling  tract,  the  grantor, 
Jonathan  Bailey,  had  prepared  a  plat  of  that  tract  and  each 
subdivision,  covered  by  the  respective  deeds,  which  plat  went 
into  the  possession  of  James  Beed,  presumably  about  the  time 
of  the  execution  of  the  deeds,  and  was  found  among  his  papers 
after  his  death,  these  facts  would  support  a  finding  that  the 
claim  of  possession  in  his  own  right  by  James  Beed  originated 
in  fraud,  which  would  prevent  such  claim  from  ripening  into 
a  title:  Civ.  Code,  sec.  3584.  If  a  person  takes  possessioii  of 
land  which  he  knows  does  not  belong  to  him,  no  prescription 
will  run  in  his  favor,  however  long  he  may  hold  possession  of 
the  same.  His  possession  under  such  circumstances  originates 
in  fraud,  and  time  will  not  cure  or  sanctify  the  fraud:  Cowart 
v.  Yoimg,  74  Qa.  694.  The  testimony  of  some  of  the  witnesses 
shows  that  after  the  grantee  had  arrived  at  age  and  had  mar- 
ried, the  father  rented  to  her  a  particular  portion  of  this  tract 
of  land,  she  testifying  that,  at  the  time,  she  had  no  knowledge 
of  her  title.  This  is  one  of  the  strongest  grounds  that  the  plain- 
tiff in  error  makes  for  basing  a  claim  of  adverse  possession  by 
the  testator.  At  the  time,  however,  of  these  acts  which  tend 
to  manifest  adverse  holding,  the  evidence  shows  that  the  tes- 
tator knew  that  the  paper  title  to  the  land  was  not  in  him,  but 
in  the  daughter  to  whom  he  rented.  This  knowledge  was  fatal 
to  his  claim  of  title.  He  could  tnke  nothing  by  his  own  *^* 
wrong:  Lane  v.  Lane,  87  Ga.  271.  When  the  doctrine  of  pre- 
scription is  involved  in  a  suit  in  ejectment,  good  faith  is  one  of 
the  main  elements  in  the  cause.  If  one  purchases  land  in- bad 
faith,  knowing  that  the  title  he  purchases  is  fraudulent,  it  can 
never  ripen  into  a  good  title.  The  law  will  not  permit  the  true 
owner  to  be  defrauded  of  his  land  in  that  way:  Brown  v.  Wells, 
44  Oa.  673;  Hunt  v.  Dunn,  74  6a.  120.    If  it  was  a  fact  that 
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ilie  testator  entered  into  possession  of  this  land  under  a  deed  to 
his  daughter,  he  was  in  law  a  trustee  for  her,  and  it  was  his 
legal  and  moral  duty,  when  she  reached  her  majority,  to  transfer 
to  her  possession  of  the  land,  with  the  muniments  of  title: 
Thornton  on  Gifts,  159,  et  seq.  If  it  he  true  that,  instead  of 
doing  so,  he  concealed  from  her  all  knowledge  of  her  title, 
claimed  the  title  and  right  of  possession  in  himself,  and  rented 
to  her  a  part  of  the  particular  land  which  she  owned,  it  was  a 
moral  wrong  on  his  part,  and  the  true  owner  of  the  land  could 
not  be  ousted  by  an  adverse  claim  made  under  these  circum- 
stances. This  court  has  held  in  a  number  of  cases  that  the  fraud 
necessary  to  vitiate  possession  is  more  than  a  mere  legal  fraud. 
Adverse  possession  is  one  of  intention,  and  it  turns  upon  the 
good  faith  of  the  person  setting  it  up.  The  facts  must  be  such 
as  to  affect  his  conscience,  and  they  must  be  brought  home  to 
him:  Wright  v.  Smith,  43  Oa.  291.  He  must  be  cognizant  of 
the  fraud,  not  by  construction,  but  by  actual  notice,  and  no  man 
can  be  fairly  said  to  hold  land  adversely  to  another  who  at  the 
time  he  goes  into  possession  has  notice  that  he  is  perpetrating 
a  fraud.  His  claim  of  right  must  have  simply  been  pretended: 
Ware  v.  Barlow,  81  Ga.  1.  In  a  case  where  an  administrator 
had  gotten  into  his  hands  assets,  bonds,  et  cetera,  belonging  to 
the  intestate  in  England,  which  were  unknown  to  the  heirs  to 
have  belonged  to  him  and  the  heirs  had  only  lately  discovered 
the  fact,  the  administrator  having  made  no  return  of  said  assets, 
bonds,  et  cetera,  but  on  the  contrary,  having  not  only  concealed 
the  fact  that  he  had  them,  but  that  they  in  fact  existed.  Judge 
Story  said  that  the  guilty  party  shall  not  be  allowed  to  say  that 
his  own  concealment  of  the  plaintiff's  right  shall  work  in  his 
favor:  Pratt  v.  Northam,  6  Mason,  110. 

.  ^^^  It  is  true  that  in  many  of  these  matters  the  evidence  was 
ronflicting.  The  jury  settled  the  question,  however,  as  to  the 
facts  of  the  case.  With  that  settlement  this  court  is  satisfied, 
and  cannot  say  that  the  verdict  which  they  rendered  is  contrary 
to  the  evidence  and  the  principles  of  justice. 

3.  The  plaintiff  in  error  further  contends  that  the  court  erred 
in  admitting  in  evidence  the  deed  from  Jonathan  Bailey  to  Sarah 
Beed,  over  the  objection  of  plaintiff,  the  ground  of  such  objec- 
tion being  that  the  instrument  was  not  in  law  a  valid  deed.  This 
assignment  of  error  upon  the  validity  of  the  deed  is  very  gen- 
eral in  its  nature,  and  does  not  point  out  any  particular  invalid- 
ity which  may  exist.  An  inspection  of  the  instrument,  however, 
ahows  that  it  did  not  purport  on  its  face  to  have  been  delivered* 
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It  was  signed  in  the  presence  of  two  witnesses,  neither  of  whom 
was  an  officer,  and  their  signatures  as  witnesses  were  made  un- 
der the  word  "test/*    It  is  not  essential,  in  our  opinion,  that  the 
deed  should  have  home  on  its  face  any  purport  that  it  was  de- 
livered.   Subsequently  to  its  execution,  the  deed  was,  as  before 
stated,  probated   in  the   usual   form   by  one  of  the  witnesses 
before  a  magistrate.    The  usual  form  is  an  affidavit  that  he  saw 
the  gi-antor  sign,  seal,  and  deliver  it,  for  the  purpose  for  which 
it  was  intended,  in  the  presence  of  the  two  witnesses  named.     If 
there  were  any  defects  in  the  want  of  proper  attestation  of  the 
deed  as  executed,  this  probate  certainly  makes  it  whole.    The 
deed  was  recorded  on  the  day  this  probate  was  made,  and,  at  the 
time  of  this  trial,  had  appeared  on  the   records  in   Franklin 
coimty  for  nearly  fifty  years.    The  question  of  delivery  was  a 
proper  question  for  the  jury.    The  deed  being  recorded  it  was 
admissible  in  evidence  without  further  proof,  not  only  to  show 
that  it  was  signed,  but  that  it  was   also   delivered:  Bushin  v. 
Shields,  11  6a.  640;  56  Am.  Dec.  436.    The  record  of  a  deed  is 
of  itself  presumptive  proof  of  its  delivery:  Wellborn  v.  Weaver, 
17  Ga.  275;  63  Am.  Dec.  235;  Harvill  v.  Lowe,  47  Qa.  217.    In 
Younger  v.  Guilbeau,  3  Wall.  641,  Field,  J.,  says:  'The  regis- 
try of  a  deed  by  the  grantor  is  entitled  to  great  consideration 
upon  this  point,  and  might,  perhaps,  justify,  in  the  absence  of 
opposing  evidence,  a  presumption  of  delivery**:  See,  also,  Tiede- 
man  on  Heal  Property,  sec.  812;  Highfield  ^®^  v.  Phelps,  53 
Qa.  59.    Delivery  of  a  deed  executed  in  behalf  of  an  infant  for 
the  consideration  of  love  and  affection,  to  a  witness  of  the  deed 
for  the  benefit  of  the  infant,  is  delivery  to  the  infant:  Watson 
V.  Myers,  73  Ga.  138.    Tinder  the  circumstances  which  appear 
in  the  evidence  as  to  the  record  and  possession  of  the  original 
deed,  we  deem  the  delivery  to  have  been  sufficient  in  law. 

4.  The  instrument  is  inartistically  drawn.  The  description 
of  the  land  is  shown  in  some  details  to  be  inaccurate.  The 
deed  does,  however,  by  its  terms  convey  the  *T)alance"  of  the 
Robert  Swilling  tract  of  land;  it  does  say  that  it  contains  sixty- 
six  acres;  it  does  place  it  as  lying  in  a  given  direction  from  an- 
other knoTMi  tract.  In  connection  with  the  other  deeds  con- 
veying the  other  parcels  of  the  named  tract,  which  were  in  evi- 
dence, we  cannot  say,  as  a  matter  of  law,  that  the  instrument  ia 
so  wanting,  vague,  and  uncertain  in  description  as  to  be  void  and 
inadmissible  as  evidence  of  title;  but  that,  when  aided  by  other 
competent  extrinsic  evidence  which  we  find  in  the  record,  the 
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property  intended  to  be  conveyed  can  be  sufficiently  identified, 
and  such  was  the  conclusion  of  the  jury. 

5.  There  was  no  error  in  admitting  the  testimony  of  Sarah 
Salmons,  one  of  the  defendants,  on  the  ground  that  James  Beed, 
the  plaintiff's  testator,  was  dead*  The  judgment  of  the  court 
below  is  affirmed. 

All  the  justices  concurring. 


ADVERSE  POSSESSION— BETWEEN  PARENT  AND  CHILD. 
Id  Scarboro  v.  Scarboro,  122  N.  G.  234,  land  was  conveyed  by  deed 
from  parents  to  children  in  1868.  The  father  continued  In  posses- 
Bion  of  the  land,  which  the  deed  purported  to  convey,  until  his 
death  in  1878,  and  was  succeeded  by  his  wife,  who  remained  in  pos- 
session until  1896  continuing  to  exercise  acts  of  ownership  over  It 
as  her  husband  had  done.  It  was  held,  upon  the  question  being 
raised,  that  the  continued  possession  by  the  grantors  In  the  deed 
was  adverse  to  the  grantees,  and  had  the  effect  of  revesting  title 
In  the  grantors  if  the  deed  had  effected  any  divestiture  of  title.  A 
son  may  hold  adversely  to  his  parent,  but  the  character  of  the  pos- 
session is  a  question  for  the  Jury:  Roberts  v.  Roberts,  2  McGord, 
268;  13  AnL  Dec.  721.  And  where  a  father  became  insane  and  one 
of  his  sons  took  the  management  of  his  farm,  holding  it  for  more 
than  the  prescriptive  period,  he  was  held  not  to  take  title  as  against 
the  heirs  of  his  father:  Hunt  v.  Hunt,  3  Met.  175;  37  Am.  Dec.  130. 
Upon  the  general  subject  of  adverse  possession  see  monographic 
note  to  De  Frieze  v.  Quint,  28  Am.  St.  Rep.  158-162. 

DEEDS— DELIVERY— WHAT  CONSTITUTES— ElfFEOT  OF 
RECORDING.— A  physical  transfer  of  a  deed  from  the  grantor  to 
the  grantee  is  not  absolutely  essential  to  its  delivery:  Rodemeier  v. 
Brown,  169  111.  347;  61  Am.  St.  Rep.  176.  The  question  of  deUvery 
Is  one  of  intention,  and  delivery  may  be  effected  where  a  deed  is 
given  into  a  third  person*s  hands  for  the  benefit  of  the  grantee, 
as  where  a  deed  to  a  minor  was  placed  in  her  father's  hands  to  be 
retained  by  him  until  she  should  attain  years  of  discretion:  See 
monographic  note  to  Brown  v.  Westerfield,  63  Am.  St.  Rep.  539,  542. 
In  some  Jurisdictions  the  recording  of  a  deed  is  regarded  as  suffi- 
cient, if  not  conclusive,  evidence  of  delivery:  See  monographic  note 
to  Brown  v.  Westerfield,  53  Am.  St.  Rep.  549,  as  to  what  Is  delivery 
of  a  deed. 

DEEDSr-SUFFICIENGY  OP  DESCRIPTION.— Courts  should  up- 
hold rather  than  destroy  deeds;  and  in  the  discharge  of  their  duty 
in  this  respect,  errors  in  description  are  frequently  declared  to  be 
of  no  effect:  Sherwood  v.  Whiting,  54  Conn.  330;  1  Am.  St  Rep. 
116.  It  is  sufficient  if  a  description  enables  one  to  identify  the 
premises  conveyed:  Nelson  v.  Brodhack,  44  Mo.  596;  100  Am.  Dec. 
328;  Choteau  v.  Jones,  11  111.  300;  50  Am.  Dec.  460,  and  note;  Simp- 
son V.  Blalsdell,  85  Me.  199;  35  Am.  St  Rep.  848,  and  note. 
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Pbitohett  v.  Davis. 

[101  QFOBaiA,  286.] 

HOMESTRADS— LBASE  OF  BY  HEAD  OF  FAMUiY* 
WHEN  VOID.— After  a  homestead  has  been  set  apart  out  of  the 
lands  of  a  husband  for  the  benefit  of  his  wife  and  minor  children* 
a  lease  executed  by  him  alone,  during  the  continuance  of  the  home- 
stead, purporting  to  conyey  to  third  parties  all  rights  to  the  timber 
on  such  land  for  turpentine  and  other  purposes,  and  also  all  his 
right,  title  and  interest  in  the  sawmill  timber  thereon,  to  be  cat  bj 
the  lessees  or  their  assigns,  within  a  certain  period,  is  void. 

HOMESTEADS  —  INJUNCTION.  —  BENEFICIARIES  in  a 
homestead  have  such  an  interest  in  the  use  and  enjoyment  of  the 
property  as  enables  them  directly  to  maintain  a  suit  for  an  injunc- 
tion to  protect  it  against  an  illegal  invasion. 

HOMESTEADS— EVIDENCE.— The  original  hemestead  pa- 
pers are  primary  evidence  of  the  setting  apart  and  valuation  of  the 
homestead.  The  record  of  such  papers  Is  only  secondary  evi- 
dence. 

Petition  for  an  injunction  by  Mrs.  Davis,  for  herself  and  as 
next  friend  of  her  two  minor  children,  against  W.  and  T.  J. 
Pritchett,  alleging  that  plaintiffs  held  the  paramount  right  to 
the  exclufiiye  possession,  use,  and  control  of  a  tract  of  land  de- 
scribed, and  which  had  been  set  apart  for  their  use  and  benefit 
as  a  homestead  out  of  the  property  of  Arthur  Davis,  the  hns- 
band  and  father  of  the  plaintiffs;  that  defendants  had  entered 
on  the  land,  and  without  lawful  right  were  proceeding  to  box 
and  cut  for  turpentine  the  pine  timber  thereon,  under  an  alleged 
lease  from  said  Arthur  Davis  alone,  to  the  great  damage  of 
plaintiffs.  Judgment  for  the  plaintifb,  and  the  defendants 
prosecuted  a  writ  of  error. 

J.  M.  Stubbs  and  Harrison  &  Peeples^  for  the  plaintiffs  in 
error. 

I.  Beasley  and  J.  E.  Hines,  for  the  defendants  in  error. 

^^  LITTLE,  J.  1.  It  will  be  seen  from  the  foregoing  state- 
ment of  facts  that  the  homestead  estate  upon  which  petitioners 
based  their  claim  to  the  premises  in  dispute  and  prayer  for  in- 
juiLction  was  allowed  and  approved  on  December  1,  1884,  and 
recorded  ***  December  9,  1884;  while  the  contracts  of  lease  and 
sale  from  the  husband  and  father  of  the  petitioners,  and  upon 
which  the  defendants  relied,  were  executed,  respectively,  March 
9,  1891,  and  December  21,  1894. 

By  article  9,  section  2,  para^rraph  1,  of  the  constitution  (CSv. 
Code,  sec.  5913)  it  is  provided,  with  reference  to  property  set 
apart  for  a  homestead,  that  no  court  or  ministerial  officer  in 
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this  state  shall  ever  have  juriBclictioii  or  authority  to  enforce 
any  judgment^  execution^  or  decree  against  the  property  set 
apart  for  snch  purpose^  including  such  improvements  as  may  be 
made  thereon  from  time  to  time^  except  for  tazes^  for  the  pur- 
chase money  of  the  same,  for  labor  done  thereon,  for  material 
furnished  therefor,  or  for  the  removal  of  encumbrances  there- 
on; and  by  the  same  article  of  the  constitution,  section  3,  para- 
gra])h  1  (Civ.  Code,  sec.  5914),  it  is,  among  other  things,  pro- 
vided that  the  debtor  shall  not,  after  the  homestead  is  set  apart, 
alienate  or  encumber  the  property  so  exempted,  but  it  may  be 
sold  by  the  debtor  and  his  wife,  if  any,  jointly,  with  the  sanc- 
tion of  the  judge  of  the  superior  court  of  the  county  where  the 
debtor  resides,  or  the  land  is  situated,  the  proceeds  to  be  rein- 
vested upon  the  same  uses.  A  similar  provision  to  that  last 
quoted  may  be  found  in  section  2847  of  the  Civil  Code.  In 
view  of  these  positive  provisions  of  law  prohibiting  the  aliena- 
tion or  encumbrance  of  property  set  apart  and  subsisting  as  a 
homestead,  except  in  the  manner  and  for  the  purposes  therein 
enumerated,  we  are  only  concerned  to  inquire  whether  the  con- 
tracts of  lease  and  sale,  executed  by  the  head  of  the  family  and 
relied  on  by  the  defendants,  amounted  to  an  alienation  or  en- 
ctlmbrance  of  the  property,  or  any  portion  thereof,  involved  in 
this  controversy.  It  will  be  observed  that,  by  the  provisions  of 
the  contracts  of  lease  and  sale,  the  defendants  acquired  all  right 
to  the  entire  timber  suitable  for  turpentine  purposes^  together 
with  the  right  of  way  and  use  of  the  timber  for  staves,  hoops, 
stillhouses,  and  were  also  authorized  to  cut  certain  of  the  tim- 
ber for  sawmill  purposes;  all  of  these  privileges  to  continue  and 
subsist  through  a  series  of  years.  It  is  therefore  apparent  that> 
under  the  privileges  granted,  the  defendants  had  authority  to 
cut  for  sawmill  purposes  and  remove  every  stick  of  timber  "^^  or 
tree  standing  and  growing  upon  this  land,  of  certain  given  di- 
mensions, or  at  least  so  much  thereof  as  could  be  cut  and  re- 
moved within  three  years;  they  also  had  power  and  authority 
to  cut  and  utilize  the  timber  for  staves,  hoops,  and  stillhouses 
during  this  period  of  time,  there  being  no  limitation  as  to  the 
character  and  dimensions  of  trees  to  be  used  for  these  latter  pur- 
poses. Hence,  under  the  privileges  granted,  it  was  within  the 
power  of  the  defendants  to  cut  and  remove  from  this  land  every 
vestige  of  timber  standing  and  growing  thereon,  or  so  much 
thereof  as  might  suit  their  convenience  and  purposes.  These 
broad  and  extensive  privileges  and  rights  certainly  amounted  to 
an  alienation  of  all  or  some  portion  of  the  timber  growing  upon 
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the  land  embraced  within  the  homestead  estate.  By  section 
3045  of  the  Civil  Code  realty  is  defined  to  include  all  lands 
and  the  buildings  thereon  and  all  things  permanently  attached 
to  either,  or  any  interest  therein,  or  issuing  out  of  or  dependent 
thereon,  et  cetera;  and,  accordingly,  it  has  been  held  by  this 
court  that  trees  growing  upon  land  constitute  part  of  the  realty: 
Coody  V.  Gress  Lumber  Co.,  82  Ga.  793;  Balkcom  v.  Empire 
Lumber  Co.,  91  Ga.  651,  655;  44  Am.  St.  Eep.  68;  Morgan  v. 
Perkins,  94  Ga.  353.  It  follows  that  one  to  whom  growing  tim- 
ber has  been  conveyed,  to  be  removed  within  a  given  time, 
acquires  by  reason  of  such  conveyance  an  interest  in  the  land, 
subject,  however,  to  be  divested  if  he  fails  to  remove  the  tim- 
ber within  the  time  limited  by  the  conveyance:  Morgan  v.  Per- 
kins, 94  Ga.  353.  As  was  said  l^  Justice  Simmons  in  the  case 
of  Coody  V.  Gress  Lumber  Co.,  82  Ga.  793:  "A  sale  of  growing 
trees  is  a  sale  of  an  interest  in  land.'* 

These  authorities,  and  the  reason  upon  which  they  are  predi- 
cated, demonstrate  that,  by  the  terms  of  the  contract  of  lease 
and  sale  made  by  the  head  of  the  family  for  whose  benefit  the 
homestead  was  set  apart,  a  part  of  the  realty  embraced  in  the 
homestead  estate  was  alienated  to  the  defendants,  and  thus  the 
inhibitions  imposed  by  the  constitution  and  laws  of  this  state 
were  contravened;  and  therefore  these  contracts  of  lease  and 
sale  were  void  and  conve5'ed  nothing  to  the  defendants. 

2.  It  was  contended  by  the  defendants  that  the  plaintiffs 
could  not  maintain  the  proceeding  instituted,  but  that  Arthur 
***  Davis,  as  head  of  the  family,  was  the  only  proper  party  to 
do  so.  The  wife  and  family  are  the  chief  beneficiaries  contem- 
plated by  the  homestead  and  exemption  laws.  The  homestead 
is  set  apart  for  their  use  and  benefit;  the  real  use  and  possession 
are  in  the  wife  and  children:  Civ.  Code,  sees.  2866,  2874.  The 
possession  of  the  husband  is  for  them,  and  is  therefore  their 
possession:  Tucker  v.  Edwards,  71  Ga.  602.  As  was  ruled  in 
the  case  last  cited,  where  certain  homestead  property  had  been 
tortiously  taken  from  the  possession  of  the  head  of  the  family, 
and  the  wife  was  allowed  to  maintain  a  possessory  warrant  for 
its  recovery,  in  passing  upon  the  question  as  to  whether  the 
proceeding  should  have  been  instituted  by  the  husband  or  the 
wife:  "It  is  purely  technical  who  should  bring  it."  While  it 
has  been  frequently  ruled  by  this  court  that  the  head  of  the 
family  could  properly  maintain  proceedings  looking  to  the  pro- 
tection of  the  homestead  estate  (Zellers  v.  Beckman,  64  (Ja.  747), 
it  has  likewise  been  ruled  that  the  beneficiaries  have  such  an  in- 
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terest  in  the  use  and  enjoyment  of  the  property  as  will  entitle 
them  to  protect  it  against  an  illegal  invasion:  Eve  v.  Cross^  76 
Ga.  693.  Especially  were  the  beneficiaries  of  this  homestead 
estate  entitled  to  maintain  the  present  action^  it  appearing  that 
the  father  and  husband  had  in  the  first  instance  declined  and 
refused  to  apply  for  the  homestead^  and  that  in  his  stead  the 
wife  had  applied  for  and  had  the  same  set  apart;  and  the  father 
having  subsequently^  during  the  existence  of  the  homestead  for 
their  use  and  benefit^  sought  to  convey  away  a  portion  of  the 
property  to  the  use  and  possession  of  which  they  were  entitled, 
in  violation  of  their  legal  rights,  they  not  only  had  the  right, 
but  indeed  were  the  proper  parties  to  institute  this  proceeding 
for  the  protection  of  their  rights  thus  sought  to  be  infringed: 
See  Tucker  v.  Edwards,  71  Ga.  602. 

3.  In  support  of  their  claim  to  the  use  and  possession  of  the 
land  involved  in  this  proceeding,  and  of  their  prayer  for  in- 
junction and  other  relief,  the  plaintiffs  offered  to  introduce  the 
original  homestead  papers,  including  the  petition  therefor,  affi- 
davit to  the  same,  schedules,  and  approval  and  entry  of  record. 
The  defendants  objected  to  the  introduction  of  these  *^*  pa- 
pers, on  the  ground  that  the  original  papers  were  not  the  best 
evidence  of  the  setting  apart  of  the  homestead,  but  insisted  that 
the  same  should  be  proved  by  a  certified  copy  from  the  records 
in  the  office  of  the  clerk  of  the  superior  court.  This  objection, 
however,  was  overruled  by  the  court  below,  and  the  original 
papers  admitted.  The  claim  set  up  by  the  plaintiffs  was  predi- 
cated upon  the  existence  of  the  homestead  in  their  favor;  and 
it  was  necessary  for  them,  in  order  to  maintain  the  proceeding, 
to  show  the  setting  apart  of  the  homestead.  For  this  purpose, 
the  original  papers  are  the  highest  and  best  evidence;  they  are 
primary  evidence  of  the  fact:  Civ.  Code,  sees.  5211,  5212.  This 
point  was  directly  ruled  in  the  case  of  Brown  v.  Driggers,  60 
Ga.  114,  where  it  was  held  that  an  exemplification  or  certified 
copy  of  the  plat  of  homestead  and  schedule  of  personalty  set 
apart  by  the  ordinary  and  approved  by  him,  certified  by  the  clerk 
of  the  superior  court  of  the  county  where  the  same  are  recorded, 
is  only  secondary  evidence,  under  these  sections  of  the  code,  and 
such  certified  copy  is  not  admissible  in  evidence  until  the  orig- 
inal, which  should  be  in  possession  of  the  party  claiming  the 
homestead,  is  accounted  for.  A  similar  ruling  was  made  in 
Larey  v.  Baker,  85  Ga.  687.  The  court  therefore  properly  ad- 
mitted the  original  homestead  papers,  and  excluded  the  certified 
copy  from  the  records  of  such  papers  offered  by  the  defendants. 

4.  It  follows  from  the  rulings  made  above  that  the  plaintiffs 
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made  a  case  entitling  them  to  the  injunction  as  prayed,  and  as 
each  of  the  defendants  was  a  party  to  the  contracts  of  lease  and 
sale,  the  court  did  not  err  in  granting  the  injnnctioiL  as  against 
both  of  them. 
Judgment  affirmed. 

All  the  justices  concurring. 


HOMESTEAD— LEASE  OF  BY  HUSBAND.— A  leaM  for  years 

of  a  homestead  Is  an  alienation  of  an  Interest  therein  to  which  the 
joint  consent  of  husband  and  wife  is  essential:  Wea  Gas  etc  Ck).  y. 
Franklin  Land  Ck).,  54  Kan.  533;  45  Am.  St  Bep.  297,  and  note. 
But  it  has  been  held  that  a  husband  may,  without  joining  the  wife, 
give  a  license  for  the  removal  of  minerals  from  the  premises,  if 
their  use  as  a  homestead  is  not  thereby  impaired,  especiaUy  where 
she  tacitly  acquiesces  in  the  work:  See  monographic  note  to  Poole 
y.  Gerrard,  65  Am.  Dec.  487.  A  husband's  conyeyance  of  a  right  of 
way  oyer  the  homestead  is  void  unless  joined  in  by  the  wife:  Mo- 
Ghee  ▼•  Wilson,  lU  Ala.  615;  56  Am.  St  Bep.  7%  and  notft 


Williamson  v.  Whitb. 

[101  QmoisaiA,  276.] 

EXEOUTIONS.~-AN  EXCESSIVE  SEIZUBE  under  execu- 
tion of  a  defendant's  property  Is  a  fraud  upon  his  rights  and  yoid; 
and  a  sale  by  parcels  does  not  cure  it  when  it  appears  that  the 
seizure  of  anyone  of  the  parcels  would  haye  been  in  Itself  an  exces- 
siye  leyy. 

TAXES-EXCESSIVE  LEVY  AND  SALE  FOB.— An  exces- 
siye  leyy  of  an  execution  on  land  and  the  sale  thereof  for  the 
nonpayment  of  taxes  is  yold  at  the  option  of  the  owner. 

EXECUTION  SALES— APPLICATION  OF  PURCHASER  TO 
BE  PUT  IN  POSSESSION— PARTIES  BOUND  BY  PROCEEDING. 
If,  when  a  purchaser  of  real  estate  at  execution  sale  applies  to  the 
court  for  an  order  requiring  the  sheriff  to  put  him  in  possession 
thereof,  one  who  claims  to  be  the  owner  of  the  pro];)er^  appears 
at  the  hearing  and  presents  written  objections  to  the  granting  of 
such  order,  he  is  not,  unless  actually  made  a  party  to  such  pro- 
ceeding, bound  by  any  Judgment  rendered  therein. 

D.  M.  Roberts^  J.  M.  Stubbs^  and  Harrison  &  Peeples,  for  the 

plaintiffs  in  error. 

J.  H.  Martin^  A.  C.  Pate^  and  I.  S.  Chappell^  for  the  defendant 
in  error. 

^'^  COBB,  J.  J.  M.  White  filed  in  the  superior  court  of 
Laurens  county  his  petition  against  D.  F.  Williamson  and  Isaac 
Grantham,  for  injunction,  cancellation  of  papers  under  which 
Williamson  claimed  title  to  certain  land  in  said  county,  and 
general  relief.  Upon  the  retrial  of  the  case,  the  judge  directed 
the  jury  to  *'find  a  verdict  for  the  plaintiff  for  the  land  in  di&- 
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pnte."    The  defendants  made  a  motion  for  a  new  trials  which 
was  overruled,  and  they  excepted. 

The  plaintifE  derived  his  title  as  follows:  C.  B.  White  inher- 
ited the  land  in  controversy  from  his  father,  Joseph  M.  White, 
Sr.,  and  conveyed  the  same  to  Mayer  &  Watts  on  January  2, 1888. 
Mayer  &  Watts  conveyed  to  plaintiff  on  April  29,  1889. 

The  defendant  Williamson  derived  his  title  as  follows:  C.  B. 
White,  after  April  1,  1888,  returned  the  lands  in  dispute,  five 
hundred  and  fifty-five  acres,  to  the  tax  receiver  of  Laurens 
county  at  a  valuation  of  eleven  hundred  and  ten  dollars.  The 
taxes  assessed  by  the  state  and  county  thereon  were  not  paid  on 
December  20, 1888.  The  tax  collector  issued  a  fieri  facias  against 
the  land  and  C.  B.  White  for  the  sum  of  thirteen  dollars  and  sev- 
enty-seven cents  and  fifty  cents  costs.  On  March  29,  1889,  the 
fieri  fadaa  was  levied  upon  the  five  hundred  and  fifty-five  acres, 
embracing  three  lots,  being  numbers  167,  168,  and  193  in  the 
twenty-second  district  of  Laurens  county.  On  the  first  Tuesday 
in  June,  1889,  the  sheriff  exposed  the  property  levied  on  for 
sale  in  separate  parcels.  Number  167,  after  several  bids,  was 
purchased  by  Williamson  &  Holmes,  a  firm  of  which  defendant 
Williamson  was  a  member,  for  eight  dollars;  number  168  was 
next  sold  to  the  same  purchasers  for  five  dollars  and  fifty  cents; 
number  193  was  then  sold  and  bought  by  one  Summerlin  for 
twenty  dollars.  It  appeared  that  two  of  the  lots  contained  two 
hundred  acres  *''**  each,  and  the  third  lot  one  hundred  and 
fifty-two  and  one-half  acres,  and  that  the  land  was  worth  at  least 
two  dollars  per  acre,  and  probably  much  more.  The  defendant 
Williamson  subsequently  acquired  the  entire  interest  in  the  lots 
purchased  by  the  firm  of  which  he  was  a  member. 

1.  That  a  levy  of  the  character  described  is  such  a  fraud  that 
the  owner  of  the  property,  or  anyone  claiming  under  him,  may 
have  it  declared  void,  is  too  well  settled  by  the  adjudications  of 
this  court  to  now  admit  of  discussion:  Brinson  v.  Lassiter,  81 
Qa.  40,  and  cases  cited;  Forbes  v.  Hall,  102  Ga.  47;  Mixon  v. 
Stanley,  100  Ga.  372.  The  fact  that  the  sheriff  sold  the  three 
lots  levied  on  separately  does  not  alter  the  case.  The  levy  of  a 
fourteen-dollar  execution  upon  one  hundred  and  fifty-two  and 
one-half  acres  of  land,  which  was  the  smallest  lot,  and  of  the 
value,  according  to  the  evidence,  of  at  least  two  dollars  an  acre, 
would  have  been  so  ^ossly  excessive  as  to  have  avoided  the  sale 
if  no  other  lots  had  been  included  in  the  levy.  An  excessive 
seizure  by  the  sheriff  of  a  defendant's  property  is  what  consti- 
tutes the  fraud  upon  his  rights,  and  a  sale  by  parcels  will  not 
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cure  it^  when  it  appears  that  the  seizure  of  any  one  of  the  par- 
cels would  have  been  in  itself  an  excessive  levy.  Purchasers  aro 
deterred,  and  wisely  so,  from  buying  property  offered  in  parcels, 
where  the  levy  as  a  whole  is  so  grossly  excessive  as  to  render  the 
same  voidable  for  fraud. 

2,  3.  When  the  purchasers  of  real  estate  at  a  sale  under  exe- 
cution apply  to  the  superior  court  for  an  order  requiring  the  sher- 
iff to  place  them  in  possession  of  the  property  purchased,  as  pro- 
vided in  section  5469  of  the  Civil  Code,  there  is  no  provision  of 
law  authorizing  anyone  to  appear  and  object.    If,  however,  one 
claiming  the  land  which  has  been  sold  comes  in  and  is  made  a 
party  to  the  proceeding  by  order  of  the  court,  and  raises  ques- 
tions as  to  the  legality  of  the  sale,  and  has  the  title  of  the  pur- 
chaser adjudicated  in  a  proceeding  which  would  otherwise  affect 
only  the  question  of  possession,  it  may  be  that  such  party,  by 
thus  voluntarily  submitting  the  question  to  the  court,  would  be, 
as  against  such  purchaser,  afterward  estopped  from  again  raising 
the  questions  which  were  expressly  passed  on  by  the  court.     It 
i&,  however,  unnecessary  for  us  to  so  decide,  as  the  facts  of  this 
case  do  not  require  it.    *^®  It  appears  that  when  application  was 
made  to  the  court  for  an  order  directing  the  sheriff  to  put  the 
purchasers  in  possession  of  the  property,  an  attorney  represent- 
ing the  plaintiff  in  this  case  appeared  and  stated  to  the  court  va- 
rious reasons  why  such  order  should  not  be  granted;  that  such 
reasons  were  reduced  to  writing  in  the  form  of  an  answer  to  a 
supposed  rule  against  the  plaintiff,  and  filed  with  the  clerk  and 
afterward   withdrawn   and   placed  in  the  hands  of  the  sheriff. 
There  was  no  formal  application  to  be  made  a  party  to  the  pro- 
ceeding in  which  the  purchaser  waa  applicant  and  the  sheriff  was 
respondent,  and  there  was  no  order  of  the  court  making  him  a 
party,  and  the  judgment  of  the  court  does  not  appear  in  terms 
to  adjudicate  any  matter  except  such  as  is  germane  to  the  pro- 
ceeding in  which  the  sheriff  alone  would  be  a  respondent.     The 
plaintiff  did  not  become  a  party  to  the  proceeding  by  such  con- 
duct, and  nothing  done  by  him,  or  his  counsel  in  his  behalf, 
would  estop  him  from  setting  up  title  to  the  property  antagonis- 
tic to  the  title  derived  at  the  tax  sale.    The  allegations  in  the 
answer,  standing  alone,  are  probably  sufficient  to  show  that  the 
plaintiff  was  a  party  to  the  proceeding  instituted  by  the  pur- 
chasers against  the  sheriff  to  obtain  possession,  but  when  they  are 
construed  in  the  lis:ht  of  the  exhibits  which  are  referred  to,  and 
which  purport  to  be  the  record  of  the  case  so  far  as  it  relates  to 
the  connection  of  the  plaintiff  with  the  proceeding  against  tho 
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BheriiT^  it  appears  that  he  was  never  made  a  party.  If  the  facts 
stated  in  an  answer  are  contradictory  of  those  that  appear  in  an 
exhibit^  the  general  averments  of  the  answer  mnst  yield  to  the 
particular  facts  of  the  exhibit:  Freiberg  v.  Magale,  70  Tex.  116. 

The  exhibit  showing  that  the  plaintiff  was  not  a  party,  it  was 
therefore  proper  to  hold  on  demurrer  to  the  answer  that  there 
was  no  sufficient  allegation  that  the  plaintiff  was  a  party  to  the 
proceeding  therein  referred  to. 

4.  The  defendant's  title  depending  upon  the  tax  sale  referred 
to  above,  and  the  claim  that  the  plaintiff  -was  estopped  by  his 
having  had  the  question  of  title  adjudicated  in  the  proceeding 
against  the  sheriff,  and  the  case  being  controlled  by  the  ruling  on 
these  two  points,  there  was  no  error  committed  *®®  by  the  judge 
in  striking  so  much  of  the  answer  as  attempted  to  set  up  the  es- 
toppel referred  to,  and  in  refusing  to  admit  the  entire  evidence 
offered  to  prove  the  part  so  stricken.  It  was  right,  therefore, 
under  the  facts  of  the  case,  to  direct  a  yerdict  for  th^  plaintiff. 

Judgment  affirmed. 

All  the  justices  concurring. 

EXECUTION— EXCESSIVE  LEVY— EFFECT  OF.— The  amount 
of  property  which  an  officer  may  levy  upon  and  seU  by  virtue  of 
an  execution  is  not  defined  by  law,  but  it  Is  confided  to  the  sound 
discretion  of  the  officer  to  levy  upon  and  sell  only  such  an  amount 
as  will  satisfy  the  execution,  having  reference  to  the  convenience  of 
division  or  separation  of  property  for  such  purpose;  and  the  of- 
ficer will  be  held  liable  according  to  the  facts  and  circumstances  of 
each  case,  for  making  an  excessive  levy:  Cornelius  v.  Burford,  28 
Tex.  2^3;  01  Am.  Dec.  309.  An  excessive  levy  Invalidates  an  execu- 
tion: Glldden  v.  Chase,  35  Me.  00;  56  Am.  Dec.  690,  and  note.  Com- 
pare Ingram  v.  Belk,  2  Strob.  207;  47  Am.  Dec.  591.  Where  a  sheriff, 
under  an  execution,  sells  more  of  a  tract  than  will  satisfy  a  debt, 
the  sale  Is  unauthorized  and  void:  Patterson  v.  Cameal,  8  A.  K. 
Marsh.  618;  18  Am.  Dec.  206,  and  note. 

JUDGMENTS— AS  TO  ONE  NOT  PARTY  OP  RECORD.-Judg- 
ment  in  a  proceeding  does  not  conclude  one  not  a  party  thereto: 
Short  V.  Galway,  83  Ky.  501;  4  Am.  St  Rep.  168.  TO  bind  one  not 
a  party  of  record  by  a  former  Judgment,  it  is  essential  that  he 
should  have  openly  intervened  in  the  former  suit,  assuming  its  direc- 
tion and  control,  to  the  knowledge  of  the  opposite  party,  for  the 
prosecution  or  defense  of  some  interest  in  the  subject  of  the  suit, 
or  to  avoid  a  liability  he  may  be  under  to  indemnify  the  defendant 
against  an  adverse  Judgment:  Central  Baptist  Church  v.  Manchester, 
17  R.  I.  492;  83  Am.  St.  Rep.  893,  and  note.  See  Cecil  v.  Cecil,  19 
Md.  72;  81  Am.  Dec.  626;  Lipscomb  ▼•  PMteU,  88  MlM.  476;  77  Am. 
Dec.  651«  and  notes  thereto. 
AM.  8s.  Rir..  Vol.  LXV.- 
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Allen  v.  PEARoa 

[101  GBOBaiA,  81B.] 

EXECUTIONS— EXEMPTIONS— "AGED  PERSON.**— A  man 
•Ixty-slx  years  of  age,  though  "hale  and  hearty,"  la  entitled  to 
an  exemption  of  his  property  from  levy  and  sale  under  execution, 
under  a  constitutional  proYision  allowing  this  right  to  "eyery  aged 
or  infirm  person." 

J.  J.  Bull  and  A.  J.  Perryman,  for  the  plaintiff  in  error. 

Brannon,  Hatcher  &  Martin,  J.  H.  McGehee  and  J.  H.  Wor- 
rell for  the  defendant  in  error. 

»i«  PISH,  J.  On  January  11,  1895,  James  Allen  applied  to 
the  ordinary  of  Talbot  county  for  the  setting  apart  of  a  home- 
stead and  exemption  to  himself,  as  an  '^aged  person,'^  alleging  in 
his  petition  that  he  was  sixty-six  years  of  age.  T.  J.  Pearce,  a 
creditor  of  the  applicant,  filed  an  objection  on  the  ground  that 
Allen  was  not  an  "aged  person**  in  contemplation  of  law.  The 
homestead  was  granted,  and  the  objector  appealed  to  the  superior 
court.  On  the  trial  there,  it  appeared  that  the  applicant  wag 
sixty-six  years  old,  and  that  he  was  *Tiale  and  hearty.**  •*''  The 
judge  directed  a  verdict  in  favor  of  the  objector,  on  the  groflnd 
that  the  petition  and  evidence  did  not  show  that  the  applicant 
was  entitled  to  a  homestead.  This  ruling  is  assigned  as  error. 
It  will  be  observed  that  the  sole  question  made  by  this  record  is, 
whether  a  man  sixty-six  years  of  age,  though  'Tiale  and  hearty,** 
is  entitled  to  an  exemption  of  his  property  from  levy  and  sale, 
under  that  clause  of  the  constitution  (Civ.  Code,  sec.  5912)  al- 
lowing this  right  to  "every  aged  or  infirm  person.**  The  right  is 
to  "every  aged  or  infirm  person.**  If  he  be  "aged,**  he  is  entitled 
to  the  exemption  whether  he  be  infirm  or  not.  So  if  he  be  in- 
firm, he  has  the  right  to  it  without  regard  to  his  age.  It  would 
be  difiicult  to  designate  an  exact  periad  of  life  when  one  might 
with  certainty  be  said  to  have  become  "aged**;  yet  there  are  cer- 
tain ages  fixed  by  our  statutes  which,  when  attained,  relieve  a 
man  of  some  of  the  burdens  of  citizenship.  After  he  reaches  the 
age  of  fifty  years  he  is  no  longer  subject  to  road  duty,  and  after  he 
is  sixty  years  old  he  is  relieved  of  poll-tax,  and,  at  his  option,  of 
jury  service.  It  has  been  held  in  an  English  case  that  persons 
fifty  years  of  age  are  aged:  Pomeroy  v.  Will  way,  L.  R.  42  Ch.  Div. 
610.  There  a  testator  directed  that  the  interest  of  a  fund  should 
forever  "be  divided  into  annuities  of  ten  pounds  each  and  be 
paid,  half-yearly,  to  an  equal  number  of  men  and  women  not 
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under  fifty  years  of  age,  Unitarians,  and  who  attend  Lewin\ 
Mead  Unitarian  Chapel  or  chapels  in  Bristol/'  The  qne&tioL. 
was  whether  or  not  the  gift  was  charitable.  And  it  was  helG 
that  persons  not  nnder  fifty  years  of  age  were  "aged*'  peraonsj 
within  the  meaning  of  the  statute  of  charitable  usee  (43  Eliza- 
beth, c.  4),  providing  for  gifts  "for  the  relief  of  aged  and  impo- 
tent and  poor  people,'^  and  that  the  bequest  was  good  as  a  chari- 
table gift.  While  we  are  not  to  be  understood  as  fixing,  with 
accuracy,  the  time  when  human  beings  become  "aged,''  yet  we 
deem  it  safe  to  hold  that  a  man  sizty-siz  years  old,  though  '^ale 
and  hearty,"  is  entitled  to  homestead  and  exemption  under  the 
above  cited  constitutional  provision. 
Judgment  reversed.  » 

All  the  justices  concurring. 

EXECUTION  —  EXEMPTIONS  —  CONSTRUCTION  OP  STAT- 
UTES.—Exemption  laws  are  to  be  liberally  construed  to  carry  into 
effect  the  purposes  for  which  they  were  enacted:  Equitable  Life  etc 
Co.  V.  Goode,  101  Iowa,  160;  63  Am.  St.  Rep.  378,  and  note.  For  a 
discussion  of  who  may  claim  the  benefit  of  exemption  statutes  see 
monographic  note  to  Rockwell  v.  Hubbell,  45  Am.  Dec.  264.  Par- 
ties claiming  the  benefit  of  such  statutes  must  bring  themselves 
at  least  within  the  spirit  of  their  provisions:  Charles  v.  Lamberson, 
1  Iowa,  435;  63  Am.  Dec.  457. 


Phbnix  Insurance  Gompakt  v.  Clat. 

[101  Qboboia,  SSL] 

INSURANCE-HOUSE  LET  FOR  IMMORAL  PURPOSEa— 
A  policy  of  Insurance  on  a  house  leased  by  the  owner  to  a  lewd 
woman,  with  knowledge  on  his  part  that  It  Is  to  be  used  by  her 
for  the  purposes  of  prostitution,  Is  not  void  so  as  to  defeat  a  recovery 
In  case  of  loss  in  the  absence  of  any  stipulation  in  the  policy  un- 
der which  the  Immoral  use  of  the  house  vacates  the  contract.  In 
such  case,  the  contract  of  insurance  does  not  grow  out  of,  nor  is 
It  connected  with,  the  Immoral  and  Illegal  use  of  the  house;  and« 
It  Is  clearly  disconnected  from  the  contract  of  rental  for  such  use. 

INSURANCE— REFUSAL  TO  PAY  LOSS-LIABILITY.— If 
qnestlons  of  law  made  in  an  action  to  recover  Insurance,  are  of 
such  character  as  to  acquit  the  Insurer  of  bad  faith  in  refusing  to 
pay  the  loss  within  the  time  limited  by  law,  he  Is  not  liable  for 
damages  and  attorneys'  fees  required  by  him  to  be  paid  in  case  he 
refuses  In  bad  faith  to  pay  the  loss  within  sixty  days  after  demand. 

Dessau  ft  Bartlett  and  B.  Hodges,  for  the  plaintiff  in  error. 

Hardeman,  Davis  ft  Turner,  for  the  defendant  in  error. 

««■  SIMMONS,  C.  J.    The  Phenix  Insurance  Company  is- 
sued to  Clay  a  policy  of  insurance  on  a  house  of  the  latter,  which 
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had  been  by  him  let  to  a  lewd  woman  with  knowledge  on  his 
part  that  it  was  to  be  used  by  her  for  purposes  of  prostitution. 
The  question  to  be  decided  here  is  as  to  whether  the  fact  that  the 
house  was  so  rented  and  used  will^  in  case  of  loss,  defeat  Clay's 
action  on  the  policy.  In  the  absence  of  any  stipulation  in  the 
policy  under  which  the  immoral  use  of  the  house  would  vacate 
the  contract^  the  policy  would  not  be  vacated  unless  it  be  shown 
that  the  contract  is  immoral  or  illegal  or  is  against  public  policy 
and  not  enforceable.  It  is  well  settled  that  contracts  will  not  be 
avoided  by  the  courts  as  against  public  policy,  except  *'where  the 
case  is  free  from  doubt  and  where  an  injury  to  the  public  interest 
clearly  appears.*'  Therefore,  to  defeat  the  action  on  the  policy, 
it  must  be  shown  either  that  the  policy  is  itself  illegal  as  promot* 
ing  or  tending  to^promote  the  maintenance  of  a  lewd  house,  or 
that  the  contract  of  insurance,  while  in  itself  legal,  is  so  connect- 
ed with  the  illegal  act  or  business  or  with  the  contract  of  rental 
that  the  courts,  on  grounds  of  public  policy,  will  not  lend  their 
aid  in  its  enforcement. 

1.  Let  us  consider  these  questions  in  inverse  order.  In  the 
case  of  Armstrong  v.  Toler,  11  Wheat.  258,  opinion  by  Marshall, 
C.  J.,  the  supreme  court  of  the  United  States  held:  '*Where  a 
contract  grows  immediately  out  of,  and  is  connected  with,  an  il- 
legal or  immoral  act,  a  court  of  justice  will  not  lend  its  aid  to  en- 
force it.  But  if  the  promise  be  entirely  ^^^  disconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consideration,  it  is  not 
affected  by  the  act,  although  it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was  the  contriver  and 
conductor  of  the  illegal  act.''  The  same  court,  in  the  case  of 
Ocean  Ins.  Co.  v.  PoUeys,  13  Pet.  167,  held:  "A  contract  may  be 
valid,  notwithstanding  it  is  remotely  connected  with  an  indepen- 
dent illegal  transaction,  which,  however,  it  is  not  designed  to  aid 
or  promote."  The  same  doctrine  was  held  by  this  court  in  the 
case  of  Howell  v.  Fountain,  3  Qa.  176,  46  Am.  Dec.  415,  where 
the  court  commended  and  recognized  as  well  founded  the  state- 
ment that  ^^no  action  can  be  maintained  upon  an  illegal  or  im- 
moral contract;  yet  where  the  contract  was  disconnected  with  the 
original  unlawful  act  and  was  founded  on  a  new  and  distinct 
consideration,  an  action  might  be  maintained  upon  it,  although 
it  could  not  be  maintained  upon  a  contract  directly  arising  out 
of  the  illegal  act."  So  here,  if  the  policy  of  insurance  be  shown 
to  grow  immediately  out  of  the  illegal  use  of  the  house  or  to  be 
directly  connected  therewith,  the  courts  will  not  enforce  it.  So 
far  as  the  insurance  is  concerned,  neither  party  to  the  policy  was 
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benefited  by  the  illegal  use  of  the  iusured  property.  The  con- 
tract of  insurance  cannot  be  said  to  grow  out  of  or  be  connected 
with  the  illegal  use  of  the  house.  To  the  contrary,  the  policy 
was  made  to  insure  the  owner  of  the  building  against  accident  to 
which  all  houses  are  liable,  and  this  house  neither  more  nor  less 
on  account  of  its  use  for  purposes  of  prostitution.  For  the  same 
reasons  the  insurance  policy  was  clearly  disconnected  with  the 
contract  of  rental  and  founded  on  a  new  and  distinct  considera- 
tion, only  one  of  the  parties,  indeed,  being  common  to  the  two 
contracts.  In  such  cases  it  is  well  settled  in  this  and  other  juris- 
dictions that  an  action  may  be  maintained  to  enforce  a  contract 
valid  in  itself  though  it  may  be  "remotely  connected  with  an  in- 
dependent illegal  transaction,  which,  however,  it  is  not  designed 
to  aid  or  promote."  If,  therefore,  the  insurance  policy  be  treat- 
ed as  in  itself  valid,  it  is  enforceable  although  possibly  con- 
nected in  a  remote  way  with  an  illegal  business  and  with  a  con- 
tract of  rental  which  is  probably  not  enforceable:  3  Joyce  on  In- 
surance •***  sec.  2507.  To  defeat  the  action  on  the  policy,  it  ia 
therefore  necessary  to  show  that  the  policy  is  itself  an  immoral 
contract  and  against  public  policy  as  tending  to  promote  the 
business  of  maintaining  a  lewd  house. 

The  policy  was  for  a  valuable  and  legal  consideration  and  for 
what  appears  on  its  face  to  be  a  good  and  lawful  purpose.  It 
was  made  not  to  protect  the  business  of  keeping  a  lewd  house,  but 
to  protect  the  property  of  the  owner  of  the  building.  Even 
were  the  owner  the  person  conducting  this  illegal  business,  the 
policy  would  be  issued  to  him,  not  as  one  engaged  in  such  busi- 
ness, but  as  the  owner  of  the  property  insured;  not  to  protect 
him  against  the  consequences  of  the  illegal  business^  but  against 
accident  to  his  property.  For  this  reason,  the  present  case  is  to 
be  distinguished  from  decisions  cited  in  which  policies  of  lottery 
and  marine  insurance  have  been  held  void.  The  distinction  is 
well  drawn  in  the  case  of  Niagara  Falls  Ins.  Co.  v.  De  Graff,  13 
Mich.  124,  by  Campbell,  J.,  a  part  of  whose  opinion  is  here 
adapted  to  the  present  one.  The  insurance  of  a  lottery  ticket  re- 
quires that  the  lottery  be  drawn  in  order  to  attach  the  insurance 
on  the  risk.  Where  a  ship  is  insured  for  an  illegal  voyage,  that 
voyage  is  the  only  one  upon  which  the  insurance  would  apply, 
and  the  underwriter  becomes  thus  directly  a  party  to  the  illegal 
act.  In  some  cases,  the  insurance  is  against  loss  by  forfeiture  or 
penalty  incurred  hy  reason  of  the  illegal  trade,  and  the  purpose 
and  object  of  the  insurance  are  therefore  a  violation  of  law.  In 
some  of  the  cases,  again,  the  insured  property  is  liable  to  seizure 
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and  forfeiture,  and  a  doubt  arises  as  to  whether  the  assured  has 
an  insurable  interest.  To  make  analogous  to  these  the  case  of 
an  insurance  on  property  used  for  immoral  purposes,  the  insur- 
ance must  be  against  the  consequences  of  a  breach  of  the  law,  aa 
would  be  the  case  if  this  policy  in  express  terms  insured  the  party 
maintaining  a  lewd  house  against  loss  by  fine  or  penalty  incurred 
by  reason  of  the  illegal  business.  The  policy,  as  in  fact  made,- 
differs  widely  from  this;  for,  as  we  have  seen,  it  insured  against 
loss  by  fire,  and  not  against  the  consequences  of  the  unlawful 
conduct  of  the  assured.  The  owner  could,  without  violating 
the  policy,  use  his  house  for  any  other  and  lawful  purpose  which 
»»*  would  not  increase  the  hazard.  The  contract  does  not  re- 
quire that  the  property  shall  be  devoted  to  any  one  use,  and,  as  it 
is  susceptible  of  lawful  uses,  the  company  cannot  be  held  to 
have  contracted  concerning  it  in  an  unlawful  manner  unless  the 
contract  is  itself  for  an  illegal  purpose.  It  is  clear,  then,  that 
the  purpose  and  object  of  the  contract  of  insurance  are  not  in 
contravention  of  the  public  interest;  and  the  sole  remaining 
question  is>  whether  that  contract  is  against  public  policy  as 
tending  to  promote  an  illegal  and  immoral  business. 

Were  insurance  policies  not  enforceable  when  issued  on  build- 
ings used  as  houses  of  prostitution,  the  owners  of  such  buildings 
might  be  less  willing  to  have  them  so  used.  To  hold  such  policies 
good  and  binding  might,  therefore,  while  holding  out  absolutely 
no  aid  to  such  uses,  indirectly  and  negatively  encourage  owners 
to  let  their  buildings  for  immoral  purposes.  A  consequence  so 
negative  in  its  character,  so  remote  in  its  effect,  is  one  which 
cannot  be  said  in  law  to  promote  or  to  tend  to  promote  the  main- 
tenance of  these  houses.  Such  policy  of  insurance  can  be  said  to 
promote  the  illegal  business  only  by  failing  to  discourage  it,  to 
aid  it  only  by  declining  to  throw  obstacles  in  its  way,  and  cer- 
tainly this  is  not  a  case  "free  from  doubt,  where  an  injury  to  the 
public  interest  clearly  appears.'*  See  3  Joyce  on  Insurance,  sees. 
2536,  2537.  To  refuse  to  enforce  transactions  relating  to  prop- 
erty used  by  the  owner  for  immoral  purposes,  unless  such  trans- 
actions tended  positively  to  discourage  such  illegal  use,  would  be 
to  infringe  on  the  property  rights  of  the  owner  and  to  extend  the 
penalty  beyond  that  prescribed  by  law.  The  statute  which  for- 
bids the  maintenance  of  a  lewd  house  does  not  subject  the  build- 
ing to  any  forfeiture,  but  renders  him  who  maintains  the  lewd 
house  guilty  of  a  misdemeanor  and  personally  liable  for  a  pen- 
alty. The  rights  of  the  owner  in  his  property  are  not,  therefore, 
lessened,  for  the  penalty  relates  to  his  person  and  not  to  the 
house.    If  an  insurance  policy  on  a  building  used  as  a  house  of 
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prostitutioii  will  not  be  enforced  by  the  courts,  why  should  they 
not  also  refuse  to  enforce  a  contract  for  the  sale  of  the  building? 
For,  while  to  allow  the  sale  of  the  house  would  not  encourage  its 
illegal  use,  yet  to  disallow  the  sale  would  discourage  such  use  ^^^ 
fully  as  much  as  a  refusal  to  accord  insurance  rights.  Without 
doubt  this  would  be  an  effort  to  invade  the  province  of  the  legis- 
lative branch  of  our  government  by  extending  and  increasing  the 
penalties  imposed  for  the  illegal  act  in  question.  Further,  to 
hold  that  a  policy  of  insurance  on  a  lewd  house  ia  contrary  to 
public  policy  as  tending  to  promote  the  keeping  of  a  lewd  house 
would  be  to  require  not  only  that  a  contract  shall  not  tend  to  pro- 
mote an  immoral  or  illegal  act  of  business,  but  that  it  shall  tend 
positively  to  discourage  any  unlawful  acts  in  connection  with  the 
property  to  which  it  relates.  For  such  position  we  believe  that 
no  authority  can  be  found. 

2.  This  court  at  the  March  term,  1895,  upon  a  former  writ  of 
error,  dealt  with  all  the  questions  made  in  the  record  of  this  case, 
except  as  above  decided,  and  by  its  decision  then  made  fully  de- 
termined such  questions:  Clay  v.  Phoenix  Ins.  Co.,  97  Qa.  44. 

3.  We  think  that  the  insurance  company  should  not  be  made 
to  pay  damages  or  attorne/s  fees.  It  is  provided  by  section  2140 
of  the  Civil  Code  that  insurance  companies  shall,  where  a  loss 
occurs  and  they  refuse  to  pay  the  same  within  sixty  days  after 
demand,  be  liable  for  damages  and  attomey^s  fees,  "provided,  it 
shall  be  made  to  appear  to  the  jury  trying  the  same  that  the 
refusal  of  the  company  to  pay  said  loss  was  in  bad  faith.'*  The 
questions  of  law  made  in  this  case  were  of  such  character  as  to  ac- 
quit the  defendant  of  the  imputation  of  bad  faith  in  refusing  to 
pay  the  loss  within  the  time  limited  by  law;  and  the  court  has 
accordingly  given  appropriate  direction  that  the  damages  and  at- 
torney's fees  allowed  on  account  of  refusal  to  pay  be  written  off. 

Judgment  affirmed,  with  direction. 

All  the  justices  concurring. 

INSURANCE— VALIDITY  OP  POLICY.— An  Insupance  Is  valid 
though  made  on  a  distilling  business  carried  on  without  the  license 
required  by  law:  People's  Ins.  Co.  v.  Spencer,  63  Pa.  St.  353;  91 
Am.  Dee.  217.  So,  an  insurance  of  wines  and  liquors  as  part  of  a 
stock  of  dru^  and  medicines  and  such  merchandise  as  is  usually 
kept  in  a  country  store,  is  not  necessarily  Invalid  as  an  insurance 
of  liquors  kept  for  Illegal  use:  Carrigan  v.  Lycoming  Fire  Ins.  Co., 
53  Vt.  418;  38  Am.  Rep.  687.  But  Insurance  on  goods  in  a  business 
carried  on  without  the  license  required  by  law  Is  invalid  under  a  stat- 
ute declaring  void  all  contracts  **In  reference  to  the  business*  so  con- 
ducted: Pollard  V.  Phenix  Ins.  Co.,  63  Mass.  244;  56  Am.  Rep.  805. 
See.  also,  Hinckley  v.  Germania  Fire  Ins.  Co.,  140  Mass.  38;  54  Adi. 
Hep.  445. 
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Board  op  Education  v.  Fubsb. 

[101  QEOWBIA,  422.] 

BGHOOLS— EXCLUSION  OF  CHILD  FOR  PARENT'S  MI8- 
OONDUCT.— If  a  parent,  whether  father  or  mother,  goes  to  the 
schoolroom  of  a  lawfully  established  public  8cho<ri;  and,  in  the 
presence  of  his  or  her  children  and  other  pupils  publicly  caBs  Into 
question  the  Justice  or  correctness  of  a  decision  of  the  teacher  In 
a  matter  of  discipline  relating  to  such  children;  uses  ofTenslve  and 
Insulting  language  to  such  teacher,  acts  In  such  a  manner  as  to  in- 
terrupt the  exercises  of  the  school,  and  conducts  himself  or  herself 
In  such  manner  as  to  bring  the  teacher  and  the  discipline  of  the 
school  into  contempt  in  the  eyes  of  the  pupils,  It  is  the  duty  of  the 
authorities  of  such  school  to  exclude  from  the  schoolroom  the  child 
or  children  of  such  parent,  although  the  child  thus  excluded  has 
not  been  guilty  of  a  ylolatlon  of  any  rule  of  the  school. 

SCHOOLS— EXCLUSION  OF  CHILD  FOR  MISCONDUCT 
OF  PARENT.— The  board  of  education,  either  In  the  absence  of  a 
rule,  or  in  furtherance  of  a  prescribed  rule,  has  the  right  to  ex- 
clude from  a  public  school  under  Its  control  any  child  whose  par- 
ent, whether  father  or  mother,  in  the  schoolroom  or  its  yidnlty,  in 
the  presence  of  such  child  and  other  pupils,  conducts  himself  or 
herself  in  such  manner  that  his  or  her  acts  are  calculated  to  pro- 
duce disorder  in  the  school  and  break  down  and  dtetroy  its  dis- 
cipline, although  the  child  thus  excluded  has  not  violated  any  rule 
of  the  schooL 

J.  W.  Akin,  J.  M.  Neel,  and  A.  M.  Fonte,  for  the  plaintiflFfl  in 
error. 

J.  W.  Harris,  Jr.,  and  A.  S.  Johnson,  for  the  defendant  in  er- 
ror. 

^■®  OOBB,  J.  When  a  parent  goes  to  the  schooboom  of  a 
lawfully  established  public  school  and  in  the  presence  of  his  or 
her  children  and  other  pupils  publicly  calls  in  question  the  jus- 
tice or  correctness  of  a  decision  made  by  the  teacher  in  a  matter 
of  discipline  relating  to  such  children,  uses  offensive  and  insult- 
ing language  to  such  teacher,  and  acts  in  such  a  maner  as  to  in- 
terrupt the  exercises  of  the  school,  and  conducts  himself  or  her- 
self in  such  a  manner  as  to  bring  the  teacher  and  the  discipline 
of  the  school  into  contempt  in  the  eyes  of  the  pupils,  it  is  not 
only  lawful,  but  it  is  the  duty  of  the  authorities  of  the  school  in 
the  protection  of  the  teacher  whom  they  have  placed  on  duty,  as 
well  as  to  sustain  the  character  and  discipline  of  the  school,  to 
exclude  from  the  schoolroom  the  children  of  such  parent,  and 
this  too  although  those  thus  excluded  had  not  been  guilty  of  a 
violation  of  any  rule  of  the  school. 

The  constitution  of  the  state  provides  that:  'There  shall  be 
a  thorough  system  of  common  schools  for  the  education  of  chil- 
dren in  the  elementary  branches  of  an  English  education  only. 
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as  nearly  uniform  as  practicable,  the  expenses  of  wluch  shall  be 
provided  for  taxation  or  otherwise.  The  schools  shall  be  free 
to  all  children  of  the  state,  but  separate  schools  shall  be  provided 
for  the  white  and  colored  races'':  Civ.  Code^  sec.  5906. 

The  general  assembly,  in  the  act  intended  to  carry  out  this 
mandate  of  the  constitution  and  provide  a  sfstem  of  common 
schools  outside  of  incorporated  towns  and  cities,  declared  that: 
^'Admission  to  all  common  schools  shall  be  gratuitous  to  all  chil- 
dren between  the  ages  of  six  and  eighteen  years,  residing  in  the 
subdistricts  in  which  the  schools  are  located":  Pol.  Code,  sec. 
1378. 

It  is  also  provided  in  the  constitution  that  ''authority  may  be 
granted  .  •  •  .  to  municipal  corporations,  upon  the  recom- 
mendation of  the  corporate  authority,  to  establish  and  maintain 
public  schools  within  their  respective  limits,  by  local  taxation; 
but  no  such  local  law  shall  take  effect  until  the  same  shall  have 
been  submitted  to  a  vote  of  the  qualified  voters  in  each  •  .  .  • 
municipal  corporation  and  approved  by  ^"^  a  two-thirds  vote  of 
persons  qualified  to  vote  at  such  election;  and  the  general  as- 
sembly may  prescribe  who  shall  vote  on  such  question'':  Civ. 
Code,  sec.  5909. 

By  an  act  approved  December  24^  1888,  the  general  assembly, 
under  the  authority  of  the  section  last  quoted,  made  provision 
fer  the  establishment  of  a  system  of  public  schools  in  the  city 
of  Cartersville,  to  be  maintained  by  local  taxation:  Acts  1888, 
p.  323.  The  election  which  the  constitution  required  having 
resulted  in  favor  of  the  establishment  of  the  schools,  the  act 
went  into  effect,  and  the  schools  thus  established  went  into  op- 
eration. The  government  of  the  schools  was  vested  in  a  board 
of  commissioners,  who  had  ''authority  to  establish,  and  from  time 
to  time  modify,  a  system  of  public  schools  for  said  city  of  Car- 
tersville, to  be  open  not  less  than  six  nor  longer  than  ten  scholas- 
tic months  in  each  year,"  and  also  "to  purchase,  build,  enlarge, 
and  rent  buildings,  appurtenances^  and  furniture  for  school  pur- 
poses, to  employ  a  superintendent  or  principal  and  other  teach- 
ers, to  suspend  or  discharge  them  for  good  causes,  to  prescribe 
the  terms  upon  which  students  are  to  be  received  into  said 
schools,  and  to  establish  such  rules,  regulations,  and  by-laws  as 
they  may  deem  right  and  proper  in  maintaining  a  system  of  pub- 
lic schools  in  said  city;  provided,  the  same  are  not  inconsistent 
with  the  constitution  and  laws  of  this  state."  It  was  declared 
that  "all  children  between  the  ages  of  six  and  eighteen  years, 
whose  parents,  guardians,  or  natural  protectors  bona  fide  reside 
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within  fhe  corporate  limits  of  said  city,  shall  be  entitled  to  the 
benefit  of  said  schools/' 

That  municipal  schools  thus  established  are  a  part  of  the  com- 
mon school  system  provided  for  by  the  constitution  there  can  be 
no  question;  and  they  must  therefore  conform  in  all  respects  to 
the  requirements  of  the  constitution.  It  follows  that  the  act 
creating  the  school  system  for  the  city  of  Gartersyille  must  be 
construed  as  establishing  schools  which  shall  be  free  to  all  chil- 
dren who  may  lawfully  enter  the  same  in  that  municipality:  Ir- 
vin  V.  Gregory,  86  Ga.  605. 

The  board  of.  commissioners  of  the  city  of  Cartersville  (here- 
after referred  to  as  the  board  of  education)  adopted  the  following 
^^^  rule  in  reference  to  the  admission  of  children  into  such 
schools:  "All  children  residing  within  the  limits  of  the  city,  who 
are  not  otherwise  disqualified  by  these  regulations,  and  who  are 
between  the  ages  of  six  and  eighteen  years,  shall  be  entitled  to 
attend  the  public  schools  of  the  city,  the  parents  or  guardians 
furnishing  to  the  principals  evidence  of  their  citizenship,  giving 
name  and  age  of  pupil  and  name  of  street  on  which  they  reside." 

Under  such  a  system  as  that  above  outlined,  beginning  with 
the  constitutional  provision  for  a  system  of  common  schools  nnd 
ending  with  the  rule  of  the  local  school  board,  is  the  right  to 
attend  school  inherent  in  the  child,  or  is  the  purpose  of  the  law 
simply  to  provide  a  place  where  parents  may  discharge  the  obliga* 
tion  which  they  owe  to  their  children  to  give  them  an  education? 

At  common  law,  it  was  the  duty  of  parents  to  give  to  their 
children  "an  education  suitable  to  their  station  in  life — a  duty 
pointed  out  by  reason,  and  of  far  the  greatest  importance  of  any^': 
1  Blackstone's  Commentaries,  450. 

"The  education  of  children  in  a  manner  suitable  to  their  sta- 
tion and  calling  is  another  branch  of  parental  duty,  of  imper- 
fect obligation  generally  in  the  eye  of  the  municipal  law,  but  of 
very  great  importance  to  the  welfare  of  the  state.  Without  some 
preparation  made  in  youth  for  the  sequel  of  life,  children  of  all 
conditions  would  probably  become  idle  and  vicious  when  they 
grow  up,  either  for  want  of  good  instruction  and  habits,  and  the 
means  of  subsistence,  of  from  want  of  rational  and  useful  occu- 
pation. A  parent  who  sends  his  son  into  the  world  uneducated, 
and  without  skill  in  any  art  or  science,  does  a  great  injury  to 
mankind,  as  well  as  to  his  own  family;  for  he  defrauds  the  com- 
munity of  a  useful  citizen,  and  bequeaths  to  it  a  nuisance.  This 
parental  duty  is  strongly  and  persuasively  inculcated  by  the 
writers  on  natural  law":  2  Kent's  Commentaries,  ♦195,  ♦196. 
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In  the  case  of  Bulison  y.  "Post,  79  111.  567,  Mr.  Justice  Walker 
in  the  opinion  says:  'Tarents  and  guardians  are  under  the  re- 
sponsihility  of  preparing  children  intrusted  to  their  care  and  nur- 
ture for  the  discharge  of  their  duties  in  after  life.  Law-givers 
*^  in  all  free  countries,  and,  with  few  exceptions,  in  despotic 
goYemments  have  deemed  it  wise  to  leave  the  education  and  nur- 
ture of  the  children  of  the  state  to  the  direction  of  the  parent 
or  guardian.  This  is,  and  has  ever  been,  the  spirit  of  our  free 
institutions.  The  state  has  provided  the  means,  and  brought 
them  within  the  reach  of  all,  to  acquire  the  benefits  of  a  common 
school  education,  but  leaves  it  to  parents  and  guardians  to  deter- 
mine the  extent  to  which  they  will  render  it  available  to  the  chil- 
dren under  their  charge.^' 

While  the  common  law  recognized  this  as  a  duty  of  great  im- 
portance, there  was  no  remedy  provided  for  the  child  in  case 
this  duty  was  not  discharged  by  the  parent.  The  child,  at  the 
will  of  the  parent,  could  be  allowed  to  grow  up  in  ignorance  and 
become  a  more  than  useless  member  of  society;  and  for  this  great 
wrong,  brought  about  by  the  neglect  of  his  parents,  the  common 
law  provided  no  remedy.  Not  only  no  remedy  was  given  to  the 
chi]^,  but  no  punishment  was  inflicted  upon  the  parent.  In  at- 
tempting to  give  a  reason  for  this  defect  in  the  common  law. 
Sir  William  Blackstone  says:  'Terhaps  they  thought  it  punish- 
ment enough  to  leave  the  parent,  who  neglects  the  instruction  of 
his  family,  to  labor  imder  those  griefs  and  inconveniences  which 
his  family,  so  uninstrueted,  will  be  sure  to  bring  upon  him'':  1 
Blackstone's  Commentaries,  781. 

While  the  common  law  provided  for  apprenticing  poor  chil- 
dren, and  thereby  giving  them  some  of  the  advantages  of  an  edu- 
cation, "the  rich  indeed,*'  says  the  same  writer,  *'are  left  at  their 
own  option  whether  they  will  breed  up  their  children  to  be  orna- 
ments, or  disgraces,  to  their  family."  This  part  of  the  common 
law  became  a  part  of  the  law  of  this  state:  Civ.  Code,  sec.  2501. 
The  section  cited  declares  that  the  father  shall  provide  for  the 
maintenance,  protection,  and  education  of  his  child,  but  rela- 
tively to  the  matter  of  education  no  provision  is  made  for  the 
punishment  of  a  parent  who  fails  to  discharge  this  duty,  or  for 
the  relief  of  the  child  who  is  a  victim  of  such  failure.  It  will 
be  seen  from  an  examination  of  our  statutes  in  reference  to  the 
subject  of  education  at  the  public  expense  that  they  contain 
nothing  which  expressly  or  impliedly  alters  *^®  the  common-law 
rule,  that  education  is  a  duty  owed  by  the  parent  to  the  child. 

The  constitution  of  1777  provided:  "Schools  shall  be  erected 
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in  each  county  and  supported  at  the  general  expense  of  the  state, 
as  the  legislature  shall  hereafter  point  out  and  direcf  ^:  Marbury 
b  Crawford's  Digest,  12.  The  constitution  of  1798  provided: 
^^The  arts  and  sciences  shall  be  promoted  in  one  or  more  sem- 
inaries of  learning,  and  the  legislature  shall,  as  soon  as  con- 
veniently may  be,  give  such  further  donations  and  privileges  to 
those  already  established  as  may  be  necessary  to  secure  the  ob- 
jects of  their  institution;  and  it  shall  be  the  duty  of  the  general 
assembly  at  their  next  session  to  provide  effectual  measures  for 
the  improvement  and  permanent  security  of  the  funds  and  en- 
dowments of  such  institutions/' 

The  code  of  1861  provided  for  an  educational  fund  and  offi- 
cers in  whose  hands  its  management  should  be  placed,  and  the 
plan  of  its  distribution  among  the  several  counties:  Code  1861, 
sees.  1189-1218.  The  beneficiaries  of  this  fund  were  children 
between  the  ages  of  six  and  eighteen  years  within  the  several 
counties,  but  ^^chUdren  of  parents  who  are  unable  to  educate 
them,  children  discarded  by  their  parents,  and  indigent  orphan 
children"  were  to  be  first  provided  for:  Code  1861,  sec  1219. 

A  study  of  the  history  of  the  school  law  in  this  state,  from 
1785  when  the  legislature  provided  for  a  complete  system  of  ^tate 
education  with  a  central  seat  of  learning,  down  to  the  adoption 
of  the  code  of  1861,  will  disclose  occasional  efforts  to  provide  a 
system  of  free  schools  which  would  educate  the  entire  population 
of  the  state  without  regard  to  the  ability  of  the  parent  to  furnish 
the  child  with  education  at  his  own  expense:  Prince's  Digest, 
866,  869.  While  the  act  of  1785  was  primarily  for  the  purpose 
of  establishing  ^'a  public  seat  of  learning,"  and  did  result  in  the 
establishment  of  the  university  of  the  state,  the  plan  of  the 
framers  of  the  act  was  much  broader  than  this,  and  it  was  dis- 
tinctly provided  that  "all  public  schools  instituted  or  to  be  sup- 
ported by  funds  or  public  moneys,  in  this  state,  shall  be  consid- 
ered as  parts  or  members  of  the  university,  and  shall  be  under 
the  foregoing  directions  and  regulations." 

*®*  An  effort  was  made  at  a  later  day  to  provide  a  system  of 
county  academies  and  free  schools,  to  carry  out  the  intention 
of  the  framers  of  the  act  of  1785:  Prince's  Digest,  17.  In  1819 
and  1821  appropriations  were  made  amounting  to  six  hundred 
and  seventy-five  thousand  dollars,  the  principal  of  which  was  re- 
quired to  be  invested  in  bank  stock,  and  the  interest  to  be  used 
for  the  support  of  academies  and  free  schools  throughout  the 
state:  Hctchkiss'  Statutory  T^w  of  Georgia,  178,  and  note. 

By  the  act  of  1837  (Acts  1837,  p.  94)  the  academic  and  poor 
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school  funds  were  consolidated,  and  set  apart  for  the  support  .of 
a  '^general  system  of  education  by  common  schools.^'  It  is  in- 
teresting to  notice  in  this  connection  that  one  of  the  purposes 
for  which  this  fund  was  to  be  expended  was  to  purchase  books 
and  stationery  for  children  whose  parents  were  unable  to  furnish 
the  same.  This  act  with  its  amendments  remained  in  force  until 
1840,  when  it  was  repealed:  Acts  1840,  p.  61.  The  common 
school  system  was  abandoned,  and  the  fund  set  apart  for  that 
purpose  became  a  poor  school  fund.  These  efforts;,  made  from 
time  to  time  to  establish  a  system  of  free  schools  for  all  of  the 
children  of  the  state,  were  not  successful,  the  result  in  each  in- 
stance being  either  a  repeal  of  the  appropriation,  or  a  return  to 
the  poor  school  system. 

The  constitution  of  1865  provided  that:  '^The  general  assem- 
bly shall  have  power  to  appropriate  money  for  the  promotion 
of  learning  and  science,  and  to  provide  for  the  education  of  the 
people,  and  shall  provide  for  the  early  resumption  of  the  regular 
exercises  of  the  university  of  Georgia,  by  the  adequate  endow- 
ment of  the  same'^  Code  1868,  sec.  4937. 

The  constitution  of  1868  provided  that  '^the  general  assembly, 
at  its  first  session  after  the  adoption  of  this  constitution,  shall 
provide  a  thorough  system  of  general  education  to  be  forever 
free  to  all  children  of  the  state,  the  expense  of  which  shall  be 
provided  for  by  taxation,  or  otherwise**:  Code  1873,  sec.  5132. 

The  various  acts  of  the  general  assembly  passed  from  time  to 
time  to  carry  into  effect  these  constitutional  provisions,  upon 
examination,  will  be  seen  to  be  entirely  consistent  with  the  scopo 
of  the  constitution,  which  seems  to  provide  a  system  of  ***  pub- 
lic education  which  should  be  free  to  all  the  children  of  the  state. 

The  common-law  rule  being  clear  and  unequivocal,  that,  while 
the  duty  rested  upon  the  parent  to  educate  his  child,  the  law 
would  not  attempt  to  force  him  to  discharge  this  duty,  the  child, 
so  far  as  education  is  concerned,  is  completely  at  the  mercy  of 
the  parent.  Therefore,  at  common  law,  the  child  had  no  right 
to  demand  an  education  at  the  hands  of  the  parent.  This  being 
the  common-law  rule,  no  law  of  this  state,  either  constitutional 
or  statutory,  will  be  held  to  alter  or  abolish  it,  unless  the  terms 
of  such  law  imperatively  demand  such  construction.  Every  con- 
stitution that  has  been  of  force  in  this  state,  and  every  statute 
passed  thereunder,  from  the  first  constitution  adopted  in  1777  to 
the  one  now  of  force,  adopted  one  hundred  years  later,  will  be 
found  to  be  in  all  of  their  varying  provisions  on  the  subject  of 
education  entirely  consistent  with  the  common-law  rule,  which 
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declares  that  it  is  the  duty  of  the  parent  to  educate  his  child, 
but  at  the  same  time  leaves  the  child  remediless  if  the  duty  Is 
not  discharged.  The  laws  now  in  force  only  provide  means  for 
the  parent  to  discharge  the  natural  and  moral  duty  which  is  upon 
him,  and  do  not  confer  upon  the  child  any  right  which  he  did 
not  have  at  common  law.  At  common  law,  the  child^s  right  to 
an  education  was  dependent^  not  only  upon  the  will,  but  upon 
the  pecuniary  ability  of  the  parent.  Under  the  present  law  in 
this  state,  the  right  of  the  child  to  an  education  is  still  depend- 
ent upon  the  will  of  the  parent,  but  no  longer  dependent  upon 
his  pecuniary  ability.  It  would  be  contrary  to  the  policy  of  our 
law,  based  as  it  is  upon  the  common  law,  to  bestow  upon  the 
child  in  the  matter  of  its  education  any  right  independent  of 
the  parent.  It  needs  no  argument  to  sustain  the  proposition 
that  the  father  is,  and  ought  to  be,  the  head  of  the  family;  and 
the  public  has  the  right  to  look  to  him  to  control  his  children.  A 
law  which  would  take  from  him  this  control  and  deprive  the  pub- 
lic of  the  benefits  to  be  derived  from  such  control  would  be  in 
conflict  with  our  established  institutions.  A  child  in  Gkorgia 
has  the  same  right  to  an  education  at  the  hands  of  his  parent 
that  he  had  at  common  law,  but  no  more.  He  could  ***  not  at 
common  law  require  his  parent  to  educate  him;  he  cannot  in 
Georgia  compel  his  parent  to  provide  an  education  for  him.  At 
common  law,  if  his  parent  was  willing  but  had  not  the  means 
to  carry  out  this  will,  the  child  must  go  without  an  education; 
in  Georgia,  if  the  parent  is  willing,  the  state  provides  a  fund 
which  is  available  to  him,  whether  he  be  pecuniarily  able  to  dis- 
charge the  expense  incident  to  an  education,  or  not.  If  the 
parent  in  Georgia,  notwithstanding  the  fund  provided  for  the 
purpose  of  educating  his  children,  is  not  willing  to  discharge 
the  duty,  even  at  the  expense  of  the  state,  there  is  no  power  un- 
der the  law  to  compel  him  to  discharge  it,  and  the  doors  of  the 
courts  ore  closed  against  the  child,  whether  he  comes  in  his  own 
name,  or  comes  in  the  name  of  another  as  his  next  friend.  The 
parent  in  Georgia  owes  the  duty  to  his  child  to  educate  him, 
and  the  state  has  furnished  the  means  for  the  payment  of  the 
expense  incident  to  the  discharging  of  such  duty;  but  the  child 
is  as  completely  at  the  mercy  of  the  parent  as  he  was  at  common 
law. 

The  law  providing  for  a  public  school  system  was  not  intend- 
ed to  create  any  new  right  in,  or  give  any  new  reniedy  to,  a 
child.  It  being  settled  that  the  presence  of  the  child  in  school 
depends  absolutely  upon  the  consent  and  will  of  the  parent,  the 
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school  authorities  are  justifiable  in  dealing  with  the  child  in  the 
light  of  this  fact.    As  it  is  the  purpose  of  the  state  to  aid  the 
parent  in  discharging  a  duty  by  furnishing  a  fund  to  pay  the 
expense  incident  to  discharging  such  duty^  it  is  the  right  of  the 
fitate^  through  its  constituted  authorities^  to  require  of  the  parent 
that  he  shall  do  nothing  inconsistent  with  the  peace,  good  order, 
and  authority  of  the  system  which  is  provided  for  his  benefit. 
While  it  is  hard  upon  the  child  to  be  deprived  of  the  benefit  of 
an  education  because  his  parent  will  not  submit  himself  to  the 
reasonable  rules^  regulations,  practices,  and  customs  incident  to 
the  system  providing  for  the  education  of  his  child,  it  is  no 
harder  than  the  rule  at  common  law,  which  left  the  child  com- 
pletely at  the  mercy  of  the  parent's  will,  so  far  as  obtaining  an 
education  was  concerned;  in  fact,  the  status  of  the  child  is  the 
same.     At  common  law,  he  was  at  the  mercy  of  an  arbitrary 
parent  *•**  whether  he  should  be  placed  at  school  or  not;  placed 
at  school  in  Georgia,  he  is  still  at  the  mercy  of  an  arbitrary 
parent  who  may  so  conduct  himself  as  to  deprive  the  child  of 
the  benefits  to  be  derived  from  an  education.    There  is  no  law 
which  requires  a  parent  to  send  his  children  to  the  public  schools. 
A  child  who  is  entered  at  a  public  school  must  be  required  to 
conduct  himself  so  as  not  to  interfere  with  the  discipline  of  the 
school.    If  this  duty  is  incumbent  upon  the  child,  it  would  seem 
that  for  a  stronger  reason  a  similar  duty  would  rest  upon  the 
parent  who  is  the  real  beneficiary  of  the  system.    Public  educa- 
tion which  fails  to  instill  in  the  youthful  mind  and  heart  obedi- 
ence to  authority,  both  private  and  public,  would  be  more  of  a 
curse  than  a  blessing;  and  the  parent  who  in  the  schoolroom,  or 
in  the  vicinity  of  the  school,  in  the  presence  of  the  children,  so 
acts  as  to  create  the  impression  that  the  true  way  of  life  is  law- 
lessness and  utter  disregard  of  the  rights  of  other  people,  should 
not  only  receive  the  punishment  which  the  penal  laws  of  the 
state  would  inflict  upon  him  (Pen.  Code,  sec.  427),  but  should 
also  be  deprived  of  the  benefit  of  the  fund  which  is  provided  to 
pay  an  expense  which  natural  and  moral  duty  would  otherwise 
require  him  to  bear.    We  roust  not  be  misunderstood.    We  do 
not  intend  that  the  argument  should  go  to  the  length  that  the 
school  authorities  would  have  the  right  to  exclude  the  child  from 
the  benefits  of  the  school  because  of  improper  conduct  on  the 
part  of  the  parent,  as  to  matters  which  are  entirely  disconnected 
with  the  school,  or  the  attendance  of  the  child,  or  the  conduct 
or  behavior  of  the  parent  with  reference  thereto.    This  right. 
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as  we  bave  seen,  would  only  arise  where  the  parent  interferes  in 
a  matter  involving  the  discipline  or  conduct  of  such  child. 

That  the  parent  is  guilty  of  acts  which  are  unlawful  and  im- 
moral would  not  necessarily  have  the  effect  of  forfeiting  his  right 
to  participate  in  the  public  school  fund  and  justify  the  author- 
ities in  excluding  the  child.  The  right  of  the  child  to  attend  a 
public  school  is  dependent  upon  the  good  conduct  of  the  parent, 
as  well  as  of  the  child.  Both  must  submit  to  the  reasonable 
rules  and  regulations  of  the  school^  and  the  parent  must  so  con- 
duct himself  as  not  to  destroy  the  influence  *^  and  authority  of 
the  school  management  over  the  children  whenever  he  comes 
in  contact  with  the  school  authorities,  whether  commissioners, 
officers,  or  teachers,  under  circumstances  where  his  conduct 
would  be  likely  to  influence  the  conduct  of  his  children.  The 
schoolmaster  has  always  stood  in  loco  parentis  for  certain  pur- 
poses, and  notwithstanding  the  change  from  private  schools  into 
public  schools,  the  schoolmaster  of  the  present  system  is,  and 
ought  to  be,  in  the  place  of  the  parent  in  a  great  many  particu- 
lars. It  is,  therefore,  a  duty  which  the  parent  owes,  not  only  to 
the  master,  but  to  the  pupil  himself — ^his  child — ^that  he  who 
stands  in  the  parent's  shoes  should  not  be  impeded  in  discharg- 
ing a  duty  which  the  parent  has  voluntarily  placed  upon  him. 
Therefore,  it  necessarily  follows  that  when  the  parent  has  taken 
advantage  of  the  school  fund  to  discharge  the  burden  which  he 
would  otherwise  have  to  carry  himself,  and  has  placed  his  child 
under  the  control  of  the  schoolmaster  thus  provided,  any  mis- 
conduct on  his  part  which  would  interfere  with  the  master  in 
discharging  the  duty  which  he  owes  to  such  child  would  result, 
under  the  present  system,  as  it  always  did  under  the  old  system, 
in  the  exclusion  of  the  child  from  the  benefits  to  be  derived 
through  the  services  of  the  master. 

There  was  read  in  the  argument  of  this  case  a  letter  written 
by  Ex-Chief  Justice  Bleckley  to  counsel  for  plaintiff  in  error, 
which  contained  an  expression  of  his  opinion  upon  the  subject 
now  under  consideration.  The  words  used  by  him  so  aptly  ex- 
press our  views  that  we  embody  them  herein  as  a  part  of  our 
opinion:  'TVithout  having  studied  the  question  thoroughly,  I 
have  a  strong  impression  that  you  are  right  in  the  fundamental 
merits  of  the  case.  If  we  had  a  compulsory  school  system,  the 
right  of  the  child  would  probably  not  be  affected  by  the  con- 
duct of  the  parent;  but  our  system  looks  to  voluntary  co-opera- 
tion by  the  parent  in  carrying  out  the  system,  and  where  that 
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is  withheld  in  a  matter  vital  to  some  discipline,  the  child  haa 
no  more  right  to  remain  in  the  school  than  it  would  have  if  the 
parent  objected  to  its  remaining,  l^either  the  school  author- 
ities nor  any  court  could  compel  the  child  for  its  own  interest 
to  enter  the  school  or  remain  *®®  in  it  without  the  parent's  con- 
sent; and  where  that  consent  is  not  given  on  the  terms  rightly 
prescribed  by  the  school  board,  it  is  the  same  as  withheld,  or  not 
given  at  all.  It  is  certain  that  parental  discretion  can  be  exer- 
cised in  keeping  the  child  out  of  school.  Can  it  also  be  exer- 
cised in  keeping  it  in,  irrespective  of  considerations  of  sound 
discipline,  though  the  invasion  of  discipline  may  be  by  the 
parent  and  not  by  the  child?  If  so,  the  whole  field  of  discretion 
is  covered  by  the  parentis  will,  and  a  very  limited  part  of  it  by 
public  authority.  Where  a  scheme  of  work  contemplates  joint 
effort,  if  one  of  the  parties  refuses  to  co-operate  on  reasonable 
iermB,  the  other  may  decline  to  continue  the  work  on  any  other 
terms.    So  it  seems  to  me." 

The  reasons  which  have  brought  us  to  the  conclusion  that  the 
misconduct  of  the  father  might  be  such  as  to  deprive  the  child 
of  the  benefit  of  the  public  schools  will  also  apply  where  the 
father  is  dead,  and  the  obligation  rests  upon  the  mother  and  she 
is  guilty  of  such  misconduct. 

The  question  to  be  now  considered  is:  What  will  be  the  effect 
of  such  misconduct  by  the  mother  in  the  lifetime  of  the  father? 
While  the  obligation  is  upon  the  father  to  educate  the  child,  and 
does  not,  in  the  lifetime  of  the  father,  in  any  manner  rest  upon 
the  mother,  still  there  is  an  obligation  growing  out  of  the  rela- 
tion of  husband  and  wife,  and  parent  and  child,  resting  upon  the 
wife  and  mother,  demanding  her  co-operation  with  the  husband 
in  everything  that  is  necessary  for  the  welfare  of  the  child.  If 
the  father  is,  by  a  good  reason,  required  to  abstain  from  con- 
duct which  would  injure,  and  possibly  destroy,  the  entire  benefits 
of  the  system,  the  mother,  for  like  reasons,  must  be  required  to 
desist,  and  her  conduct  may  be  a  good  reason  for  causing  both 
the  child  and  the  father  to  lose  the  benefits  of  the  school  fund. 
This  is  especially  true  when  we  take  into  consideration  the  pro- 
vision of  the  law  of  force  in  this  state  which  declares  that:  "The 
husband  is  the  head  of  the  family,  and  the  wife  is  subject  to  him; 
her  legal  existence  is  merged  in  the  husband,  except  so  far  as 
the  law  recognizes  her  separately,  either  for  her  own  protection, 
or  for  her  benefit,  or  for  the  preservation  of  public  order":  ^'^ 
Civ.  Code,  sec.  2473.  It  is  neither  for  her  protection,  nor  for 
her  benefit,  nor  for  the  preservation  of  public  order,  that  an  act 
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of  the  character  above  referred  to  should  be  declared  to  be  her 
separate  and  independent  act;  but^  on  the  other  hand,  public 
policy  demands  that  the  husband  should  be  held  responsible  for 
her  conduct,  and  be  required  to  submit  to  the  penalty  which  it 
would  produce.  The  same  reasons  which  require  that  there 
should  be  thrown  around  the  father  a  restraining  influence  to 
prevent  him  from  interfering  with  the  operation  and  discipline 
of  schools  require  that  like  restraints  should  be  placed  upon  the 
mother. 

In  a  case  where  the  child  is  free  from  fault,  and  the  father  is 
obedient  to  the  law,  it  does  look  extremely  hard  that  the  willful 
misconduct  of  the  mother  should  thus  bring  distress  upon  two 
innocent  persons;  but  it  is  better  that  they  should  suffer,  than 
that  an  institution  in  operation  for  the  public  good  should  be 
entirely  subverted  and  destroyed,  as  would  certainly  be  the  result 
if  the  mother  of  every  child  in  attendance  on  the  schools  was 
permitted  whenever  disposed  to  enter  the  schoolroom  and  up- 
braid the  teacher  in  the  presence  of  the  pupils. 

In  the  case  of  Spear  v.  Gumming,  23  Pick.  224,  34  Am.  Dec. 
53,  Chief  Justice  Shaw,  in  referring  to  the  power  and  authority 
of  the  school  committee  under  the  law  of  Massachusetts,  which 
corresponds  to  the  board  of  education  in  this  case,  uses  the  fol- 
lowing language:  '^The  general  charge  and  superintendence,  in 
the  absence  of  express  legal  provisions,  includes  the  power  of  de- 
termining what  pupils  shall  be  received  and  what  pupils  rejected. 
The  committee  may,  for  good  cause,  determine  that  some  shall 
not  be  received,  as,  for  instance,  if  infected  with  any  contagious 
disease,  or  if  the  pupil  or  parent  shall  refuse  to  comply  with 
regulations  necessary  to  the  discipline  and  good  management 
of  the  school.*' 

In  the  case  of  Perriter  v.  Tyler,  48  Vt.  444^  21  Am.  Hep.  133, 
it  was  held  that  children  might  be  lawfully  excluded  from  public 
schools  for  absence  contrary  to  the  rules  of  the  school,  notwith- 
standing such  absence  was  by  the  authority  and  command  of  the 
parents,  who  were  Roman  Catholics,  and  by  direction  of  the 
priest,  and  for  the  purpose  of  attending  religious  servioeB  on  one 
of  the  **holy  days^'  of  such  church. 

*•*  In  the  case  of  Sherman  v.  Charlestown,  8  Cush.  160,  it 
was  held  that  a  child  of  licentious  and  immoral  character  could 
be  excluded  from  the  school,  although  such  character  was  not 
manifested  by  any  acts  of  licentiousness  or  immorality  within  the 
school.  In  the  opinion  Chief  Justice  Shaw  says:  *^0n  general 
principles  it  would  seem  strange  if,  in  the  establishment  of  such 
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a  great  public  institution  as  that  of  the  public  Bchools,  in  the 
benefits  of  which  the  whole  community  has  so  deep  and  vital  an 
interest,  there  were  no  power  vested  anywhere  sufficient  to  pro- 
tect the  schools  thus  established  from  the  noxious  influence  of 
anyone  whose  presence  and  influence  would  be  injurious  to  the 
whole  and  subversive  of  the  purposes  manifestly  contemplated  by 

their  establishment There  is  no  express  provision  in  the 

law  authorizing  such  exclusion;  it  results  by  necessary  implica- 
tion from  the  provisions  of  the  law,  requiring  good  discipline. 
It  proves  that  the  right  to  attend  is  not  absolute  and  unqualified, 
but  one  to  be  enjoyed  by  all  under  reasonable  conditions.*' 

In  the  case  of  Spiller  v.  Woburn,  12  Allen,  127,  it  was  ruled 
that  the  school  committee  of  a  town  may  lawfully  pass  an  order 
that  the  school  shall  be  opened  each  morning  by  reading  from 
the  Bible  and  prayer,  and  that  during  the  prayer  each  scholar 
shall  bow  the  head,  unless  his  parents  request  that  he  shall  be 
excused  from  doing  so,  and  may  lawfully  exclude  from  the  school 
a  scholar  who  refuses  to  comply  with  such  order,  and  whose 
parents  refuse  to  request  that  he  be  excused  from  so  doing. 

In  the  case  of  Bourne  v.  State,  35  Neb.  1,  a  rule  which  made 
it  the  duty  of  the  teacher  to  keep  a  record  of  the  standing  of  ecu^h 
pupil  in  the  studies  pursued  by  him,  his  attendance  and  deport- 
ment, and  to  send  each  month  by  the  pupil  a  written  report  of 
the  same  to  his  parent  or  guardian,  and  which  required  such 
parent  or  guardian  to  sign  and  return  the  same  to  the  teacher, 
was  held  to  be  reasonable,  and  the  willful  refusal  on  the  part  of 
the  parent  to  sign  and  return  the  same  to  the  teacher  was  held 
to  be  a  sufficient  reason  for  excluding  the  child  from  school. 

In  the  case  of  Fessman  v.  Seeley  (Tex.  Civ.  App.  March  6, 
1895),  30  S.  W.  Hep.  268,  it  *^  was  held  to  be  a  sufficient  rea- 
son to  exclude  a  child  from  school  that  the  father  refused  to 
permit  the  teacher  to  whip  him  for  misconduct  and  took  no  steps 
himself  to  correct  him.  It  is  true  that  the  school  in  this  case 
was  a  private  and  not  a  public  school,  and  the  right  of  the  plain- 
tiff was  predicated  upon  the  contract  with  the  teacher;  but  it 
would  seem  that  the  same  reasons  which  would  constrain  the 
courts  to  hold  that  such  conduct  would  be  a  violation  of  a  con- 
tract entered  into  between  a  parent  and  a  schoolmaster  providing 
for  the  education  of  a  child  would  also  require  them  to  hold  that 
such  conduct  would  justify  the  school  authorities  in  refusing  to 
carry  out  the  agreement  impliedly  made  with  the  patrons  of  a 
public  school  throujrh  the  medium  of  the  public-school  law. 

In  the  case  of  Bissell  v.  Davison,  65  Conn.  183,  it  was  held 
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that  a  requirement  that  all  children  attending  the  public  schools 
should  be  properly  vaccinated  was  a  reasonable  exercise  of  the 
police  power  of  the  state,  and  that  the  validity  of  the  action 
taken  by  the  school  committee  did  not  depend  upon  the  actual 
existence  of  smallpox  in  the  town,  nor  upon  a  reasonable  appre- 
hension of  an  epidemic  of  that  disease,  and  that  a  child  who  had 
not  been  vaccinated  was  properly  excluded  from  the  school,  and 
would  not  be  reinstated  by  the  courts  upon  the  application  of 
the  parent  In  the  opinion  Torrance,  J.,  says:  "The  duty  of 
providing  for  the  education  of  the  children  within  its  limits, 
through  the  support  and  maintenance  of  public  schools,  has  al- 
ways been  regarded  in  this  state  in  the  light  of  a  governmental 
duty  resting  upon  the  sovereign  state.  It  is  a  duty  not  imposed 
by  constitutional  provisions,  but  has  always  been  assumed  by  the 
state;  not  only  because  the  education  of  youth  is  a  matter  of 
great  public  utility,  but  also  and  chiefly  because  it  is  one  of  great 
public  necessity  for  the  protection  and  welfare  of  the  state  itself. 
In  the  performance  of  this  duty,  the  state  maintains  and  supports 
4it  great  expense,  and  with  an  ever-watchful  solicitude,  public 
iBchools  throughout  its  territory,  and  secures  to  its  youth  the  priv- 
ilege of  attendance  therein.  This  is  a  privilege  or  advantage, 
rather  than  a  right  in  the  strict  technical  sense  of  ihe  term. 
This  privilege  is  granted  and  is  to  be  enjoyed  upon  such  terms 
and  ^"^  under  such  reasonable  conditions  and  restrictions  as  the 
law-making  power,  within  constitutional  limits,  may  see  fit  to 
impose;  and,  within  those  limits,  the  question  what  terms,  con- 
ditions, and  restrictions  will  best  subserve  the  end  sought  in  the 
establishment  and  maintenance  of  public  schools  is  a  question 
fiolely  for  the  legislature  and  not  for  the  courts.*' 

In  thecase  of  State  v.  Webber,  108  Ind.  31,  58  Am.  Eep.  30, 
the  school  authorities  of  the  city  of  Laporte  adopted  a  rule  requir- 
ing each  pupil  of  the  high  school  at  stated  intervals  to  employ  a 
certain  period  of  time  in  the  study  and  practice  of  music,  and  for 
this  purpose  to  provide  himself  with  a  prescribed  book.  The  su- 
perintendent, notwithstanding  a  request  from  the  parent  that  hia 
child  might  be  excused  from  this  exercise,  required  the  pupil  to 
take  part  in  the  musical  exercises  of  the  school,  and,  upon  his  re- 
fusal to  obey,  suspended  him  from  school.  The  only  cause  or  rea- 
son assigned  by  the  parent  for  requiring  his  son  to  disobey  the 
rule  was  that  he  did  not  believe  it  for  the  best  interest  of  his  son 
to  participate  in  the  musical  exercises  of  the  school,  and  did  not 
wish  him  to  so.  The  suspension  of  the  pupil  was  sustained  as 
lawful  and  authorized,  the  court  using  the  following  language: 
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'The  important  question  arises.  Which  should  govern  the  puhlie 
high  school  of  the  city  of  Laporte,  as  to  the  branches  of  learning 
to  be  taught  and  the  course  of  instruction  therein,  the  school 
trustees  of  such  city,  to  whom  the  law  has  confided  the  direc- 
tion of  these  matters^  or  the  mere  arbitrary  will  of  the  relator^ 
without  cause  or  reason  in  its  support?  We  are  of  opinion  that 
only  one  answer  can  or  ought  to  be  given  to  this  question;  th& 
arbitrary  wishes  of  the  relator,  in  the  premises,  must  jrield  and  bd 
subordinated  to  the  governing  authorities  of  the  school  [of  the] 
city  of  Laporte,  and  their  reasonable  rules  and  regulations  for 
the  government  of  the  pupils  of  its  high  school.'* 

In  the  case  of  Dufi&eld  v.  Williamsport,  162  Pa.  St.  476,  where 
a  rule  of  the  school  board  required  that  pupils  should  undergo 
Taccination,  the  exclusion  from  the  school  of  a  pupil  whose  par- 
ent  refused  to  have  him  vaccinated  was  held  to  be  lawful,  the  rule- 
requiring  vaccination  being  enforced  **^  during  the  prevalence 
of  an  alarm  over  the  report  that  there  was  a  case  of  smallpox  in 
the  city. 

In  the  case  of  Guernsey  v.  Pitkin,  32  Vt.  224,  76  Am.  Dee. 
171,  a  requirement  by  the  teacher  of  a  district  school  that  the 
pupils  in  grammar  should  write  English  compositions  was  held 
a  reasonable  one,  and  expulsion  of  a  pupil  who  refused  to  comply 
with  this  requirement  and  produced  no  request  from  his  parents 
asking  that  he  be  excused  was  held  to  be  authorized. 

In  the  case  of  Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec.  15^, 
it  was  held  that  a  schoolmaster  has  in  general  no  right  to  punish 
a  pupil  for  misconduct  committed  after  his  dismissal  from  school 
for  the  day  and  return  to  his  home,  yet  he  may,  on  the  pupil's 
return  to  school,  punish  him  for  any  misbehavior,  though  com- 
mitted out  of  school,  which  has  a  direct  and  immediate  tendency 
to  injure  the  school  and  to  subvert  the  master's  authority. 

In  the  case  of  King  v.  Jefferson  City  School  Board,  71  Mo. 
628,  36  Am.  Bep.  499,  the  court  had  under  consideration  the 
legality  of  the  suspension  from  the  public  school  of  a  pupil  who 
had  become  amenable  to  a  rule  which  required  that  ''any  pupil 
absent  six  half-days  in  four  consecutive  weeks  without  satisfac- 
tory excuse  shall  be  suspended  from  school."  In  the  opinion. 
Nap  ton,  J.,  says:  'It  is  said  that  occasional  absences  from  school 
on  the  part  of  the  pupil,  or  truancy  as  it  is  familiarly  termed, 
is  of  no  importance  to  anyone  except  the  pupil  or  his  parents, 
and  its  indulgence  is  therefore  not  to  be  attended  with  such  pun- 
ishment as  suspension  or  expulsion  from  the  school  entirely; 
that  every  child  has  a  right  to  the  public  school,  and  that  that 
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right  cannot  be  taken  away  by  a  rule  of  the  board;  that  such  rule 
is  subversiye  of  the  object  of  our  system  of  common  schools, 
which  was  designed  to  throw  open  and  leave  open  the  doors  of 
the  school  to  all  children  of  the  proper  age,  and  give  them  an 
opportunity  of  acquiring  such  education  as  will  fit  them  for  the 
after  duties  of  life.  This  is  true,  but  this  right  of  attending 
school  necessarily  requires,  when  the  school  is  joined,  and 
whilst  such  attendance  continues,  a  submission  to  the  regula- 
tions of  the  school The  pupil,  it  is  urged,  is  at  liberty 

to  be  absent  when  he  pleases,  and  such  absence  is  a  matter  solely 

between  him  and  ^^^  his  parents Such  absences,  wh^i 

without  excuse,  are  the  fault  of  the  parents,  whose  business  it 
is  to  see  that  the  attendance  of  their  child  is  regular,  unless  pre- 
vented by  causes  which  will,  of  course,  be  an  excuse  under  the 
rule  now  in  question/' 

It  is  true  that  in  all  of  the  cases  cited  some  act  was  done  by 
the  child  himself,  and  therefore  they  are  not  exactly  identical  in 
their  facts  with  the  case  under  consideration.  But  the  act  of  the 
child  wad  generally  in  obedience  to  a  command  of  the  parent, 
and  the  exclusion  or  susp^ision  of  the  child  from  school  was 
brought  about  by  the  wrongful  conduct  of  the  parent  in  com- 
manding the  child  to  do  the  act  which  was  illegal,  or  in  direct- 
ing the  child  to  refrain  from  doing  that  which  was  lawfully  re- 
quired. So  that  it  may  be  fairly  said  that  in  the  cases  cited  the 
child  was  deprived  of  the  benefit  of  the  school  by  the  act  of  the 
parent.  It  will  be  also  gathered  from  these  cases  that  it  is  not 
absolutely  essential  that  there  should  be  a  rule  which  haa  been 
in  terms  violated  either  by  the  child  or  by  the  parent.  If  the 
act  complained  of  is  such  that  in  itself  it  would  be  subversive  of 
the  good  order  and  discipline  in  the  school,  then  the  mere  failure 
of  the  board  of  education  to  declare  that  unauthorized  which 
every  intelligent  man  must  know  could  not  be  allowed,  would  not 
{prevent  the  school  authorities  from  dealing  with  a  person  who 
was  guilty  of  such  an  act.  If,  however,  the  act  in  itself  be  harm- 
less, but  may  be  harmful  on  account  of  the  peculiar  conditions 
surrounding  the  school  and  its  authorities,  then  there  should  be 
a  prescribed  rule  before  the  act  could  be  complained  of  as  one 
which  would  forfeit  the  right  to  patronize  the  schools.  It  would 
seem  to  require  no  argument  to  sustain  the  proposition,  that  an 
act  of  disorder  in  the  schoolroom  calculated  to  bring  into  oon- 
tempt  the  authority  of  the  school,  as  well  as  the  individual  in 
charge  for  the  time  being,  should  be  met  with  such  punishment 
as  would  be  calculated  to  impress  the  pupils  with  the  importance 
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of  obedience  and  respect  to  constituted  authority.  Children  are 
too  much  disposed  naturally  to  look  with  contempt  upon  author- 
ity, especially  when  represented  by  a  schoolmaster,  and  parents 
should  be  restrained  from  encouraging  this  tendency,  ***  so 
dangerous  in  its  nature  to  private  and  public  welfare.  It  is 
admitted  by  all  that  in  such  a  case  prosecution  under  the  crim- 
inal laws  of  the  state  would  be  justified  and  proper.  This  would 
satisfy  the  public  wrong  growing  out  the  violation  of  the  penal 
laws,  but  another,  and  it  may  not  be  unwise  to  say,  a  greater 
wrong  has  been  done  than  the  mere  infraction  of  the  criminal 
law.  The  only  adequate  remedy  for  such  a  wrong  is  one  which 
will  cause  the  parents  of  the  state  to  understand  that  that  which 
is  given  to  them  for  their  benefit  primarily,  and  for  the  benefit 
of  their  children  secondarily,  will  be  withdrawn  from  them  and 
their  children  whenever  they  do  an  act  which  in  its  eflfect  will 
be  prejudicial  to  the  system  which  is  maintained  for  their  bene- 
fit. We  are  aware  that  it  has  been  held  that  where  a  child  is 
excluded  unlawfully  from  a  public  school,  he  has,  in  some  cases, 
a  right  of  action  against  the  public  officers,  and  that  the  right  of 
action  is  not  in  the  parent:  DonaJioe  v.  Bichards,  38  Me.  376, 
379;  Stephenson  v.  Hall,  14  Barb.  222.  The  right  to  recover 
in  smch  action  is  limited  to  cases  where  the  public  officials  acted 
wantonly  or  maliciously:  McCormick  v.  Burt,  95  HI.  263;  35 
Am.  Rep.  163;  Dritt  v.  Snodgrass,  66  Mo.  286;  27  Am.  Eep.  343. 
In  case8>  however,  where  application  was  made  for  reinstatement 
of  the  child  in  the  school,  it  will  be  generally  found  that  the 
application  was  made  in  the  name  and  in  behalf  of  the  parent 
or  guardian:  Eulison  v.  Post,  79  111.  567;  State  v.  Board  of  Edu- 
cation, 63  Wis.  234;  53  Am.  Rep.  282;  Holman  v.  School  Dis- 
trict, 77  Mich.  605;  Bind  v.  Klinge,  30  Mo.  App.  285;  Trustees  v. 
People,  87  HI.  303:  39  Am.  Rep.  55. 

That  the  child  should  have  a  right  of  action  for  being  ma- 
liciously and  wantonly  deprived  of  an  education  after  the  parent 
has  entered  him  in  the  school  is  not  in  confiict  with  the  principal 
which  we  contend  for  in  this  case.  If  the  child  is  wantonly  and 
maliciously  excluded  from  the  school,  his  right  of  action  is  entire- 
ly consistent  with  the  right  which  exists  in  the  parent  to  compel 
his  reinstatement  Thatthechild  is  damaged  there  can  be  no  que*- 
tioii  His  parent  is  under  a  duty  to  educate  him;  his  parent  has 
lawfully  placed  him  at  the  place  provided  by  law  for  this  educa- 
tion; the  parent  therefore,  and  no  one  but  the  parent,  will  be 
considered  ***  by  the  law  when  the  question  of  entering  the 
school  and  being  kept  therein  is  under  consideration.    The  state 
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will  not  allow  anyone  except  tlie  parent  to  decide  the  question 
as  to  whether  the  child  shall  be  educated.  If  the  parent  decides 
that  the  child  shall  be  educated,  and  the  school  authorities  refuse 
to  admits  or  wrongfully  exclude  him  from  the  benefits  of  the 
system  provided,  the  courts  will  entertain  an  application  to  com- 
pel admission  or  reinstatement  from  no  one  except  the  parent 
or  guardian,  or  some  other  person  occupying  a  like  relation  to 
the  child.  While  it  is  the  act  of  the  parent  or  guardian  which 
places  the  child  in  the  school  and  puts  him  in  a  position  where 
he  can  obtain  the  benefits  of  the  system,  this  does  not  prevent 
a  duty  from  arising  on  the  part  of  the  school  authorities  toward 
the  child  to  abstain  from  unlawful  conduct  which  would  deprive 
the  child  of  the  benefit  which  the  act  of  the  parent  has  secured 
to  him.  The  moment  the  child  is  placed  in  the  school  this 
duty  arises.  A  breach  of  this  duty  will  be  a  tort  for  which  the 
child  can  recover  in  a  proper  action  against  the  person  wantonly 
and  maliciously  depriving  him  of  the  benefits  which  he  would 
receive  from  the  school:  Civ.  Code,  sec.  3807. 

The  authorities  of  the  public  schools  under  the  law  owe  a 
duty  to  the  public  to  admit  and  keep  within  the  schools  all  chil- 
dren who  come  within  the  lawfully  prescribed  rules  and  whose 
parents  or  guardians  see  fit  to  enter  them.  When,  therefore, 
such  school  authorities  willfully,  wantonly,  and  maliciously  re- 
fuse to  admit  such  children,  a  public  wrong  is  committed,  which 
may  be  remedied,  so  far  as  the  public  is  concerned,  by  indict- 
ment for  malpractice,  or  other  appropriate  remedy.  Out  of  this 
breach  of  duty  damage  arises  to  the  parent^  as  well  as  to  the  child. 
The  parent,  therefore,  has  the  right  to  appeal  to  the  courts  to 
compel  the  child  to  be  admitted  or  reinstated,  as  the  case  may  be, 
and  also  to  appeal  to  the  courts  by  his  action  for  damages  for 
the  amount  which  he  would  be  required  to  expend  in  the  edu- 
cation of  his  child.  The  child  would  also  have  a  right  against 
the  individuals  thus  wantonly  and  maliciously  depriving  him  of 
the  benefit  which  is  secured  to  him  by  the  law  in  the  event  the 
parent  '***^  sees  proper  to  enter  him  in  the  sphool:  Broom's  Com- 
mon Law,  9th  London  ed.,  757-759. 

When  the  law  requires  one  to  do  an  act  for  the  benefit  of  an- 
other, or  to  forbear  the  doing  of  that  which  may  injure  another, 
though  no  action  be  given  in  express  terms,  upon  the  accrual  of 
damage  the  party  may  recover:  Civ.  Code,  sec.  3809.  It  follows^ 
therefore,  that  when  a  parent  enters  his  child  in  the  public 
schools,  the  law  requires  that  the  authorities  of  the  school  shall 
do  each  and  every  act  required  by  the  law  which  will  be  for  the 
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benefit  of  the  child,  and  also  that  the  authorities  shall  refrain 
from  doing  any  act  which  will  injure  the  child.  If  the  school 
authorities  wantonly  and  maliciously  refuse  to  discharge  the 
duty  thus  imposed  upon  them,  the  child  will  have  a  right  of 
action  against  the  individuals  who  commit  the  wrongful  act. 

Our  conclusion  is,  that  the  board  of  education,  either  in  the 
absence  of  a  rule,  or  in  furtherance  of  a  prescribed  rule,  had  the 
right  to  exclude  from  the  schools  under  it  control  any  child 
whose  parent,  in  the  schoolroom  or  its  vicinity  in  the  presence 
of  such  child  and  other  pupib,  conducted  himself  or  herself  in 
such  manner  that  their  acts  were  calculated  to  produce  disorder 
in  the  school  and  break  down  and  destroy  its  discipline.  Under 
the  facts  set  up  in  the  answer  of  the  board  of  education  in  this 
case,  it  was  not  only  authorized,  but  it  was  its  duty,  to  suspend 
the  children  of  the  defendants  in  error  from  the  school.  The 
trial  judge  erred  in  granting  the  mandamus  and  reinstating  the 
children. 

Cases  and  authorities  which,  though  not  in  all  respects  per- 
tinent to  the  matter  dealt  with  in  the  above  opinion,  relate  to 
questions  arising  out  of  "school  laws*':  Learock  v.  Putnam,  111 
Mass.  499;  Roe  v.  Deming  21  Ohio  St.  666;  Anderson  v.  State, 
3  Head,  455;  75  Am.  Dec.  774;  Fertick  v.  Michener,  111  Ind. 
472;  60  Am.  Eep.  709;  State  v.  Osborne,  24  Mo.  App.  309;  Board 
of  Education  v.  Minor,  23  Ohio  St.  211;  13  Am.  Eep.  233; 
Davis  V.  Boston,  133  Mass.  103;  Churchill  v.  Pewkes,  18  HI.  App. 
520;  Burdick  v.  Babcock,  31  Iowa,  562;  King  v.  Jefferson  School 
Board,  71  Mo.  628;  36  Am.  Rep.  499;  Sewell  v.  Board  of  Edu- 
cation, 29  Ohio  St.  89;  Peck  v.  Smith,  41  Conn.  442;  Board  of 
Education  v.  Holston,  32  111.  App.  300;  Mack  v.  Kelsey,  61  Vt. 
399;  ^^  Perkins  v.  School  Dist.,  56  Iowa,  476;  Patterson  v. 
Nutter,  78  Me.  509;  57  Am.  Rep.  818;  State  v.  Mizner,  45  Iowa, 
248;  24  Am.  Rep.  769;  Stevens  v.  Passett,  27  Me.  266;  Heritage 
V.  Dodge,  64  K  H.  297;  Deskins  v.  Qoee,  85  Mo.  485;  55  Am. 
Eep.  387;  Hutton  v.  State,  ?3  Tex.  App.  364;  Balding  v.  State, 
23  Tex.  App.  172;  Commonwealth  v.  Seed,  5  Clark  (Pa.),  78; 
Danenhoffer  v.  State,  69  Ind.  295;  35  Am.  Rep.  216;  Vanvactor 
V.  State,  113  Ind.  236;  3  Am.  St.  Rep.  645;  2  Kent's  Com- 
mentaries, 203;  Morrow  v.  Wood,  35  Wis.  59;  17  Am.  Rep.  271; 
Reeves  on  Domestic  Relations,  4th  ed.,  357,  358;  Russell  v.  Lynn- 
field,  116  Mass.  366;  Hodgkins  v.  Rockport,  105  Mass.  476;  Scott 
V.  School  Dist.,  46  Vt.  452;  Sheehan  v.  Sturges,  53  Conn.  481; 
Trustees  v.  People,  87  Til.  303;  29  Am.  Rep.  55;  Murphy  v.  Di- 
rectors, 30  Iowa,  429;  Perkins  v.  Directors,  66  Iowa,  476;  Parker 
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Y.  School  District,  5  Lea,  525;  Cooper  y.  McJunkin,  4  Ind.  290; 
Hathaway  v.  Bice,  19  Vt.  102;  Ward  v.  Flood,  48  Cal.  86;  17  Am. 
Eep.  405;  Huse  v.  Lowell,  10  Allen,  150;  Kidder  v.  Chellis,  69 
N.  H.  473;  Metcalf  v.  State,  21  Tex.  App.  174;  Thompson  v. 
Beaver,  63  111.  353;  Roberson  v.  Trout,  17  111.  App.  886;  State 
V.  Board  of  Education,  63  Wis.  234;  63  Am.  Bep.  282;  Abeel  t. 
Clark,  84  Cal.  226;  Moore  v.  Monroe,  64  Iowa,  367;  62  Am.  Bep* 
444;  Bishop's  Noncontract  Law,  sees.  593-596;  Weaver  v.  Deven- 
dorf,  3  Denio,  120;  Beed  v.  Conway,  20  Mo.  62;  Tifft  v.  Tlfft, 
4  Denio,  175;  State  v.  School  Dist.,  31  Neb.  652;  Wilkes  v.  Dins- 
man,  7  How.  89;  State  v.  Burton,  45  Wis.  155;  30  Am.  Bep.  706; 
Norton  v.  Tinmouth  School  Dirt.,  37  Vt.  621;  Blanchard  v. 
Steams,  5  Met.  298;  Oriffin  y.  Bising,  11  Met  839;  Stewart  v. 
Southard,  17  Ohio  402;  49  Am.  Dec.  463;  Downer  y.  Lent,  6 
Cal.  94;  65  Am.  Dec.  489;  Hines  y.  Lockport,  60  N.  T.  236; 
Matter  of  Church  St.,  49  Barb.  455;  Jordan  y.  Hanson,  49  N.  H. 
199;  6  Am.  Bep.  508;  Gregory  y.  Brooks,  37  Conn.  365;  Wilson 
y.  Mayor,  1  Denio,  599;  43  Am.  Dec.  719;  Kendall  y.  Stokes,  3 
How.  87;  Boberts  v.  Boston,  6  Cush.  198;  People  y.  Board  of 
Education,  18  Mich.  400;  Allen  v.  Blunt,  8  Story,  742;  Lincohi 
v.  Hapgood,  11  Mass.  350;  Wheeler  y.  Patterson,  1  N.  H.  88;  8 
Am.  Dec.  41;  Jenkins  v.  Waldron,  11  Johns.  114;  6  Am,  Dec. 
359;  Bail  v.  Potts,  8  Humph.  225;  Capen  y.  Foster^  12  Pick.  485; 
23  Am.  Dec.  632;  Gates  y.  Ned,  23  Pick.  808. 
Judgment  reversed. 

Atkinson  and  Little,  JJ.,  dissenting,  the  other  justices  oon- 

curring. 

Causes  for  whloh  OhUdren  may  be  Bxolvided  from  the  Pnblle  Bohoola. 

Suspension  and  ExpulHon.-^lt  Is  undoubtedly  the  Imperative  duty 
of  every  principal  or  teacher  in  charge  of  a  public  school  to  main- 
tain discipline  and  good  order  therein,  and  to  require  of  all  pupils 
a  faithful  performance  of  their  duties.  As  such  teacher  is  re- 
sponsible for  the  discipline  of  his  school,  he  has  the  right  to  formu- 
late and  enforce  reasonable  rules  and  regulations  for  its  good  gov- 
emmeht;  and  to  enable  him  to  discharge  his  duties  effectually,  he 
must  necessarily  have  the  power  to  enforce  prompt  obedience  to 
his  lawful  commands.  Hence,  it  follows  that  he  must  have  Inher- 
ent power  to  immediately  suspend  or  expel  a  pupil  for  any  breach 
of  reasonable  discipline  while  at  school,  or  for  any  misconduct  in- 
jurious to  the  good  government  or  morals  of  the  other  pupils.  Al- 
though his  action  in  depriving  a  pupil  of  the  privileges  of  the 
school  is  generally  subject  to  review  by  the  trustees,  board  of  edu- 
cation, or  other  governing  body  of  the  school  district,  the  teacher 
undeniably  has  the  power,  in  the  first  instance,  to  suspend  a  pupil 
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for  an  Infraction  of  reasonable  rules,  or  for  other  conduct  Injurious 
to  the  discipline  or  morality  of  the  schooL    Nowhere  has  the  law 
In  this  respect  been  more  fully  or  clearly  stated,  than  In  State  ▼. 
Burton,  45  Wis.  156,  80  Am.  Rep.  70e»  where  Mr.  Justice  Lyon,  In 
dellverlDg  the  opinion  of  the  court,  said:  ''While  the  principal  or 
teacher  In  charge  of  a  public  school  Is  subordinate  to  the  school 
board  or  board  of  education  of  his  district  or  city,  and  must  enforce 
rules  and  regulations  adopted  by  the  board  for  the  government  of  the 
school  and  execute  all  Its  lawful  orders  In  that  behalf,  he  does  not 
derive  all  his  power  and  authority  In  the  school  and  over  his  pupils 
from  the  affirmative  action  of  the  board.    He  stands  for  the  time 
being  In  loco  parentis  to  his  pupils,  and,  because  of  that  relation, 
must  necessarily  exercise  authority  over  them  in  many  things  con- 
cerning which  the  board  may  have  remained  silent    In  the  school, 
as  In  the  family,  there  exist  on  the  part  of  the  pupils  the  obligations 
of  ol>edIence  to  lawful  commands,  subordination,  civil  deportment, 
respect  for  the  rights  of  other  pupils,  and  fidelity  to  duty.    These 
obligations  are  Inherent  In  any  proper  school  system,  and  constitute^ 
so  to  speak,  the  common  law  of  the  schooL    Every  pupil  is  pre- 
sumed to  know  this  law,  and  is  subject  to  It,  whether  It  has  or  has 
not  been  re-enacted  by  the  district  board  in  the  form  of  written  rules 
and  regulations.    Indeed,  it  would  seem  impossible  to  frame  rules 
which  would  cover  all  cases  of    insubordination  and  all    acts  of 
vicious  tendency  which  the  teacher  is  liable  to  encounter  daily  and 
hourly.    The  teacher  is  responsible  for  the  discipline  of  his  school, 
and  for  the  progress,  conduct,  and  deportment  of  his  pupils.    It  is 
his  imperative  duty  to  maintain  good  order,  and  to  require  of  his 
pupils  a  faithful  performance  of  their  duties.    If  he  fails  to  do  so, 
he  Is  unfit  for  his  position.    To  enable  him  to  discharge  his  duties 
effectually,  he  must  necessarily  have  the  power  to  enforce  prompt 
obedience  to  his  lawful  commands.    For  this  reason,  the  law  gives 
him  the  power,  in  proper  cases,  to  inflict  corporal  punishment  upon 
refractory  pupils.    But  there  are  cases  of  misconduct  for  which 
such  punishment  Is  an  inadequate  remedy.    If  the  offender  Is  in- 
corrigible, suspension  or  expulsion  is  the  only  adequate  remedy. 
In  general,  no  doubt,  the  teacher  should  report  a  case  of  that  kind 
to  the  proper  board  for  its  action  In  the  first  Instance,  If  no  d^ay 
will  necessarily  result  from  that  course  prejudicial  to  the  best  Inter- 
ests of  the  school.    But  the  conduct  of  the  recusant  pupil  may  be 
such  that  his  presence  In  the  school  for  a  day  or  an  hour  may  be 
disastrous  to  the  discipline  of  the  school  and  even  to  the  morals  of 
the  other  pupils.    In  such  a  case.  It  seems  absolutely  essential  to 
the  welfare  of  the  school  that  the  teacher  should  have  the  power  to 
suspend  the  offender  at  once  from  the  privileges  of  the  school;  and 
he  must  necessarily  decide  for  himself  whether  the  case  requires 
that  remedy.    If  he  suspends  the  pupil,  he  should  promptly  report 
his  action  and  his  reasons   therefor  to  the   proper  board.    It  will 
seldom  be  necessary  for  the  teacher  in  charge  of  the  district  school 
to  exercise  this  power,  because  usually  he  can  communicate  readily 
with  the  district  board,  and  obtain  the  direction  and  order  of  the 
board  In  the  matter.    But  wherc^  tlie  government  of  a  public  school 
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Is  vested  in  a  board  of  education,  with  a  more  numerona  membership 
than  district  boards,  and  which  holds  stated  meetings  for  the  trans- 
action of  business,  the  facilities  for  speedy  communication  with  the 
board  may  be  greatly  decreased,  and  moi^  time  most  usually  elapse 
before  the  board  can  act  upon  the  complaint  of  the  teacher.  In  those 
schools,  the  occasions  which  require  the  action  of  the  teacher  In  the 
first  Instance  will  occur  more  frequently  than  In  the  district  schools. 
We  conclude,  therefore,  that  the  teacher  has,  In  a  proper  case,  the 
Inherent  power  to  suspend  a  pupil  from  the  privileges  of  his  school, 
unless  he  has  been  deprived  of  the  power  by  the  affirmative  action 
of  the  proper  board":  State  v.  Burton,  45  Wis.  154-157;  30  Am.  Rep. 
706.  In  Scott  V.  School  District,  46  Vt.  452,  457,  the  court  said:  'The 
teacher  could  not  perform  the  duties  of  her  employment  without 
maintaining  proper  and  necessary  discipline  in  the  school,  and  when 
all  her  other  means  for  doing  so  failed  In  respect  to  the  boy,  it  was 
her  right,  and  might  be  her  duty,  to  expel  him  to  save  the  rest  of 
the  school  from  being  injured  by  his  presence.  It  was  not  the  duty 
of  the  teacher,  under  the  contract,  to  teach  the  school  without  main- 
taining proper  and  necessary  discipline  In  It,  and  If  the  committee 
insisted  that  she  should  have  the  boy  there,  when  she  could  not  have 
him  there,  and  have  the  discipline  too,  it  was  equivalent  to  Insisting 
that  she  could  teach  the  school  without  the  discipline,  which  she 
was  not  bound  to  do."  In  this  case,  It  was  held  that,  under  the  cir- 
cumstances, the  committee  had  no  legal  right  to  discharge  the  teach- 
er for  the  reason  that  she  had  expelled  a  pupil  against  its  wishes  and 
without  its  consent:  Scott  v.  School  District,  46  Vt.  452.  In  Parker 
V.  School  District,  5  Lea,  525,  the  same  rule  was  maintained. 

A  Tennessee  statute  empowered  a  teacher  to  suspend  unruly 
pupils,  but  reserved  the  right  to  expel  them  to  the  school  directors. 
And  in  the  case  cited  the  court  said  that  "from  these  provisions  it  is 
apparent  that  a  teacher  of  a  public  school,  while  he  has  the  right 
to  suspend  a  pupil  until  the  case  is  decided  by  the  directors,  cannot, 
without  the  concurrence  of  the  directors,  permanently  deprive  a 
pupil  of  the  privileges  of  the  school.  The  power  to  dismiss  the  pupil 
is  alone  given  to  the  directors,  and  their  decision  must  control  the 
refusal  of  a  teacher,  to  receive  and  admit  to  the  privileges  of  the 
school  a  pupil  whom  the  directors  decide  shall  be  received,  or  an 
attempt  upon  the  part  of  the  teacher  to  dismiss  a  pupil  whom  the 
directors  decide  shall  not  be  dismissed.  Is,  we  thlnlc,  such  improper 
conduct  as  would  authorize  the  directors  to  dismiss  the  teacher,  for 
this  would  be  to  deny  to  the  pupils  the  privileges  of  the  public 
schools  secured  to  them  by  the  law":  Parker  ▼.  School  Dlst,  5  Lea, 
528. 

School  Boards.— School  trustees  or  other  educational  authorities 
undoubtedly  have  the  power  to  adopt  appropriate  rules  and  regula- 
tions for  the  government  of  the  schools  under  their  control,  and  it  is 
not  necessary  that  all  rules  for  the  discipline  and  government  of 
such  schools  shall  be  made  a  matter  of  record  by  the  school  board, 
or  that  every  act,  order,  or  direction  affecting  their  management 
shall  be  authorized  or  confirmed  by  a  formal  vote;  but  any  reason- 
able rule  adopted  by  a  superintendent  or  a  teacher,  not  inconsistent 
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with  some  statute  or  some  other  rule  prescribed  by  a  higher  author- 
ity, is  binding  upon  the  pupils.  It  is  always  a  question  of  law  for 
the  courts  to  determine  whether  such  rules  are  reasonable:  Fertich 
y.  Michener,  lU  Ind.  472;  60  Am.  Rep.  709.  The  board  of  directors 
or  board  of  education  haying  control  of  the  goyemment  of  a  school 
baye  no  power  to  proyide  for  the  suspension  or  expulsion  of  pupils 
except  for  a  breach  of  discipline,  or  an  offense  against  good  morals: 
Perkins  v.  Board  of  Directors,  56  Iowa,  476;  Rullson  v.  Post,  79  111. 
567.  But  the  school  committee  has  authority  to  expel  a  pupil  from 
the  public  school  for  a  yiolation  of  reasonable  rules  and  misconduct 
which  injures  the  discipline  and  management  of  the  school:  Hodg- 
kins  V.  Rockport,  105  Mass.  475.  While  the  board  of  directors  of  a 
school  baye  power  to  dismiss  a  pupil  for  gross  immorality,  or  for 
persistent  yiolation  of  the  regulations  of  the  school,  it  has  no  power 
to  dismiss  or  suspend  for  conduct  short  of  this,  as  for  acts  done  out 
of  school  which,  though  they  may  haye  a  tendency  to  Incite  ridicule 
of  the  directors,  and  insubordination  in  the  school,  are  not  immoral, 
or  prohibited  by  any  rule  or  regulation:  Murphy  y.  Board  of  Direct- 
ors, 30  Iowa,  429. 

The    reasonable  requirements  and    rules  of   a  teacher  must   be 
obeyed  by  his  pupils,  and  expulsion  from  school  is  the  proper  remedy 
for  persistent  disobedience:  Guernsey  y.  Pitkin,  32  Vt  224;  76  Am. 
Dec.  171.    Because  the  board  of  school  directors  fail  to  make  neces- 
sary rules  and  regulations  for  the  goyemment  of  the  schools  within 
their  jurisdiction,  a  pupil  may  not  with  impunity  transgress  the  un- 
written but  well-defined  rules  of  conduct  prescribed  by  a  common 
sense  of  decency  and  propriety,  and  when  such  board  deem  it  un- 
necessary or  neglect  to  make  necessary  rules,  the  teacher  has  power 
to  adopt  and  enforce  them.    Hence  the  power  of  expulsion  giyen  to 
the  directors  is  not  limited  to  cases  of  infraction  of  such  rules  as 
they    may   haye  theretofore  adopted,  but  extends   to  cases  where 
they  may  haye  become  satisfied  that  the  interests  of  the  school 
require  the  expulsion  of   a  pupil  on  account  of   his  gross  misbe- 
haylor:  State  y.  Hamilton,  42  Mo.  App.  24.    A  rule  prescribed  by  a 
school  superintendent  with  the  sanction  of  the  trustees,  that  the 
pupils  in  a  certain  school  shall  at  stated  interyals  employ  a  stated 
period  of  time  in  the  study  and  practice  of  music,  and  proyide  them- 
selyes  with  a  certain  book  therefor,  is  a  reasonable  regulation  on  its 
face,  and  unless  shown  to  be  in  fact  unreasonable,  or  a  satisfactory 
excuse  for  failing  to  comply  therewith  is  giyen,  mandamus  will  not 
lie  to  compel  the  school  authorities  to  readmit  a  pupil  who  has  been 
suspended  for  disobedience  thereof:  State  y.  Webber,  108  Ind.  31; 
58  Am.  Rep.  30.    It  is  within  the  discretion  of  the  board  of  school 
directors  to  adopt  a  rule  requiring  a  pupil  to  inform  them  of  the 
name,  giyen  to  him  by  another  pupil,  of  a  party  who  has  been  guilty 
of  a  gross  breach  of  the  school  rules,  and,  upon  his  refusal,  to  sus- 
pend him,  and  he  may,  by  his  gross  misconduct  toward  the  board, 
forfeit  his  right,  if  any,  to  reinstatement:  Board  of  Education  y. 
Helston,  32  111.  App.  300.    The  school  board  may  lawfully  adopt  a 
rule  that  the  schools  within  their  control  shall  be  opened  each  morn- 
ing with  bible  reading  and  prayer,  and  that  during  prayer  each 
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scholar  shall  bow  the  head,  unless  his  parents  shall  request  that  he 
be  excused  therefrom,  and  they  may  lawfully  expel  from  school  a 
pupil  who  refuses  to  comply  with  such  rule  and  whose  parents  refuse 
to  request  that  he  shall  be  excused  from  such  compliance:  Splller  ▼. 
Inhabitants  of  Woburn,  12  Allen,  127.  To  the  same  effect:  McCor- 
mlck  T.  Burt,  06  111.  263;  35  Am.  Bep.  163;  Donahoe  ▼.  BIchards,  88 
Me.  376. 

It  is  competent  for  boards  of  school  directors  to  provide  by  rules 
that  pupils  may  be  suspended  or  expelled  from  school  in  case  they 
shall  be  tardy  or  absent,  except  for  sickness  or  other  unayoidable 
cause,  and  without  a  reasonable  excuse,  a  certain  number  of  times 
within  a  fixed  period:  Burdlck  y.  Babcock,  31  Iowa,  562;  Churchill 
y.  Tewkes,  13  111.  App.  520;  King  y.  Jefferson  City  School  Board,  71 
Mo.  628;  36  Am.  Bep.  4d9;  Bussell  y.  Lynnfleld,  116  Mass.  365.  A 
rule  which  empowers  expulsion  of  the  scholar  from  school  for  ab- 
sence contrary  to  its  rules  is  yalid,  though  such  absence  Is  caused 
by  the  command  of  the  Boman  Catholic  priest  and  parents  of  the 
pupil,  and  for  the  purpose  of  attending  religious  services  on  a  holy 
day  of  the  church:  Ferrlter  y.  Tyler,  48  Vt  444;  21  Am.  Bep.  133.  A 
rule  requiring  tardy  pupils  to  remain  in  the  hall  of  the  school  build- 
ing, which  is  provided  with  heat,  or  in  the  office  of  the  principal  until 
the  opening  exercises,  lasting  from  ten  to  fifteen  minutes,  are  con- 
cluded, in  order  that  such  exercises  may  not  be  interrupted  or  dis- 
turbed, is  in  itself  a  reasonable  regulation,  and  may  be  enforced 
by  locking  the  schoolroom  doors  during  such  exercises:  Fertich  y. 
Michener,  111  Ind.  472;  60  Am.  Bep.  709.  In  speaking  of  this  and 
similar  rules,  the  court,  in  the  last-cited  case,  said:  "No  rule,  how- 
ever reasonable  it  may  be  in  its  general  application,  ought  to  be 
enforced  when  to  enforce  it  will  infiict  actual  or  unnecessary  suf- 
fering upon  the  pupil.  Bules  are  often  adopted  inflicting  a  penalty 
for  absence  from  school  without  proper  or  some  prescribed  leave,  and 
rules  of  that  class  have  always,  so  far  as  our  information  extends, 
been  held  to  be  reasonable  and  sometimes  necessary  school  regula* 
tlons,  and  yet  such  rules  could  not  be  lawfully  enforced  against  a 
pupil  detained  from  school  by  sickness,  a  violent  storm,  a  death  in 
the  family,  or  any  physical  inability  to  attend":  Fertich  ▼.  Michener, 
111  Ind.  484;  60  Am.  Bep.  700.  A  rule  adopted  by  a  teacher  requir- 
ing pupils  to  write  compositions  is  reasonable,  and  the  teacher  may 
expel  a  scholar  who  persistently  refuses  to  comply  with  the  rule: 
Guernsey  v.  Pitkin,  32  Vt  224;  76  Am.  Dec.  171.  A  rule  requiring 
pupils  to  be  prepared  with  a  rhetorical  exercise  at  a  certain  time, 
unless  excused  because  of  sickness  or  other  reasonable  cause,  and 
providing  for  suspension,  for  failure  to  comply  with  the  rule,  is  rea- 
sonable and  may  be  enforced  by  the  teacher  with  the  consent  of 
the  board  of  education:  Sewell  v.  Board  of  Education,  28  Chio  8t 
89.  Under  the  doctrine  that  all  regulations  adopted  for  the  govern- 
ment of  schools  must  be  reasonable,  it  has  been  held  that  a  rule 
requiring  every  scholar,  on  returning  from  recees,  to  bring  in  a 
stick  of  wood  for  the  fire,  is  unreasonable  and  not  necessary  to  the 
government  of  the  schooL    Hence  suspension  or  expulsion  from  the 
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school  for  failure  or  refusal  to  comply  with  such  rule  is  illegal: 
State  V.  Board  of  Education,  03  Wis.  234;  53  Am.  Rep.  282. 

Before  a  pupil  can  be  suspended  or  expelled  from  a  public  school 
he  must  be  grnllty  of  some  willful  or  malicious  act  or  gross  miscon- 
duct detrimental  to  the  school,  or  he  must  be  persistent  in  his  dis- 
obedience of  the  proper  and  reasonable  rules  and  regulations  of  the 
school,  but  a  boy  ten  years  old  cannot  be  suspended  for  a  purely 
careless  act,  as  for  carelessly  breaking  the  light  of  a  glass  in  a 
window  in  the  school  building,  and  when  his  suspension  is  made 
dependent  upon  the  replacement  of  the  glass  or  his  making  satisfac- 
tion therefor,  his  reinstatement  may  be  compelled  by  mandamus: 
Holman  t.  Trustees,  77  Mich.  005.  A  rule  requiring  that  no  pupil 
shall  attend  social  parties  during  the  school  term,  and  expulsion  for 
violation  of  such  rule  by  a  pupil  by  permission  of  his  parents,  is 
unreasonable  and  unlawful:  Drltt  ▼.  Snodgrass,  66  Mo.  286;  27  Am. 
Rep.  343;  State  t.  Osborne,  24  Mo.  App.  309.  "The  directors  of  a 
school  district  are  not  authorized  to  prescribe  a  rule  which  under- 
takes to  regulate  the  conduct  of  the  children  within  the  district 
who  have  a  right  to  attend  the  school,  after  they  are  dismissed  from 
it  and  remitted  to  the  custody  or  care  of  the  parent  or  guardian. 
They  have  the  unquestioned  right  to  make  needful  rules  for  the  con- 
trol of  the  pupils  while  at  school  and  under  the  charge  of  the  person 
who  teaches  it,  and  It  would  be  the  duty  of  the  teacher  to  enforce 
such  rules  when  made.  While  in  the  teacher's  charge,  the  parent 
would  have  no  right  to  invade  the  schoolroom  and  interfere  with 
him  in  its  management.  On  the  other  hand,  when  the  pupil  Is  re- 
leased and  sent  back  to  his  home,  neither  the  teacher  nor  directors 
have  the  authority  to  follow  him  thither,  and  govern  his  conduct 
while  under  the  parental  eye":  Drltt  v.  Snodgrass,  66  Mo.  286;  27 
Am.  Rep.  343-350;  State  v.  Osborne,  24  Mo.  App.  300. 

Under  the  rule  that  a  pupil  cannot  be  expelled  from  a  public 
school  for  any  reason  except  disobedient,  refractory,  or  incorrigibly 
bad  conduct,  and  only  for  this  after  all  other  means  have  failed,  a 
pupil  who,  under  direction  of  his  parents,  refuses  to  study  book- 
keeping, and  thereby  violates  a  rule  of  the  school,  for  which  he  Is 
expelled,  is  unlawfully  expelled,  on  the  ground  that  such  rule  Is 
unreasonable  and  beyond  the  power  of  the  school  directors  to  make, 
especially  when  such  course  of  study  Is  not  prescribed  by  law: 
Rulison  V.  Post,  79  111.  567.  The  8USi)ension  of  a  pupil  is  unlawful 
when  he  has  been  suspended  for  alleged  misconduct,  without  giving 
the  pupil  an  opportunity,  requested  and  refused,  to  be  heard  upon 
the  question  of  fact  Involved  In  his  alleged  misbehavior,  by  the 
board  of  school  directors:  Bishop  v.  Inhabitants  of  Rowley,  165  Mass. 
460. 

Bwclfiaion^-Oolor,— In  Ward  v.  Flood,  48  Cal.  86,  17  Am.  Rep.  403, 
it  was  held  that  the  privilege  accorded  to  a  child,  of  attending  the 
public  schools,  is  not  a  privilege  appertaining  to  a  citizen  of  the 
United  States  as  such,  nor  can  any  person  demand  admission  Into 
such  schools  on  the  mere  status  of  citizenship,  but  the  opportunity  of 
Instruction  in  public  schools  given  by  statute  to  the  youth  of  the 
state  is  a  legal  right,  as  much  so  as  a  vested   right  in  property. 
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The  fourteenth  amendment  to  the  constitution  of  the  United  States, 
which  forbids  a  state  "to  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,"  does  not  create  any  new  legal 
rights,  but  operates  upon  them  as  it  found  them  established,  and 
declares  that,  such  as  they  are  In  each  state,  they  shall  be  enjoyed 
by  all  persons  alike.  Hence  the  legislature  cannot,  while  providing 
for  a  public  school  system  for  the  youth  of  the  state,  exclude  from 
its  benefits  children  merely  because  they  are  colored  or  of  African 
descent.  A  law  providing  for  the  education  of  children  of  African 
descent  in  separate  schools,  to  be  provided  at  public  expense  the 
same  as  other  public  schools,  is  legal  and  valid,  and  when  it  exists 
colored  children  may  be  excluded  from  public  schools  established 
for  white  children,  provided  schools  for  colored  children  are  estab- 
lished affording  the  same  facilities  for  education,  but,  if  the  latter 
schools  are  not  established,  colored  children  cannot  be  excluded  from 
schools  kept  for  white  pupils:  Ward  v.  Flood,  48  Cal.  36;  17  Am.  Rep. 
406.  It  seems  to  be  well  settled  that  unless  there  is  some  statutory 
or  constitutional  provision  prohibiting  it,  the  governing  body  of  a 
school  district  may  provide  separate  schools  for  white  and  colored 
children,  and  may  compel  them  to  attend  the  school  provided,  but, 
unless  such  school  is  provided,  colored  children,  no  matter  what 
their  nationality,  cannot  be  excluded  from  the  public  schools  on 
account  of  race  prejudice,  and  this,  regardless  of  the  provisions  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States: 
Roberts  v.  Boston,  5  Cush.  198;  State  v.  Duffy,  7  Nev.  342;  8  Am. 
Rep.  713;  State  v.  Blain,  30  Ohio  St  429.  A  statute  which  attempts 
to  peremptorily  exclude  negro  children  from  the  public  schools  is 
unconstitutional  and  void:  State  v.  Duffy,  7  Nev.  342;  8  Am.  Rep.  713. 
In  Illinois,  the  statute  provides  that  boards  of  education  shall  pro- 
vide schools  for  the  education  of  all  children  between  the  ages  of 
six  and  twenty-one  years  in  their  district,  and  under  such  law  it 
has  been  held  that  colored  children  are  placed  on  the  same  footing 
with  white  children  and  admissible  to  the  public  schools  on  the 
same  terms.  An  attempt  to  exclude  them  from  any  such  school  on 
account  of  race  or  color  is  illegal  and  void.  "The  free  schools  of  the 
state  are  public  institutions,  and  in  their  management  and  control 
the  law  contemplates  that  they  should  be  so  managed  that  all  chil- 
dren within  the  district  between  the  ages  of  six  and  twenty-one 
years,  regardless  of  race  or  color,  shall  have  equal  and  the  same 
right  to  participate  in  the  benefits  to  be  derived  therefrom.  While 
the  directors  very  properly  have  large  and  discretionary  powers  in 
regard  to  the  management  and  control  of  schools,  in  order  to  increasb 
their  usefulness,  tbey  have  no  power  to  make  class  distinctions, 
neither  can  they  discriminate  between  scholars  oft  account  of  their 
color,  race,  or  social  position."  Hence  the  directors  have  no  power 
to  maintain  a  separate  school  to  Instruct  a  few  colored  children 
when  they  can  be  taught  at  the  schoolhouse  with  the  white  chil- 
dren: Chase  v.  Stephenson,  71  111.  383.  To  the  same  effect  is  People 
V.  Board  of  Education,  127  111.  613.  The  constitution  and  laws  of 
Iowa  provide  for  equal  common  school  privileges  for  all  of  the  youth 
of  the  state  between  the  age  of  five  and  twenty-one  years,  and 
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under  sucb  legislation  it  has  been  held  that  while  a  board  of  school 
directors  has  a  large  and  well-defined  discretion,  operative  upon 
all  as  to  the  residence  or  qualification  of  children  to  entitle  them  to 
admission  to  each  particular  school,  they  cannot  deny  a  youth  admis- 
sion to  any  particular  school  because  of  his  color,  nationality,  re- 
ligion, or  the  nice.  Nor  have  they  any  discretionary  power  to  re- 
quire colored  children  to  attend  a  separate  school:  Clark  y.  Board  of 
Directors,  24  Iowa,  266.  Followed  in  Smith  y.  Board  of  Directors, 
40  Iowa,  518,  and  Dove  y.  Independent  School  Dist,  41  Iowa,  689, 
each  case  holding  that  a  pupil,  otherwise  eligible,  cannot  be  ex- 
cluded from  the  public  schools  on  account  of  his  color,  nor,  if  col- 
ored«  can  he  be  compelled  to  attend  a  separate  school.  The  same 
ruling  Is  maintained  in  People  v.  Board  of  Education,  18  Mich.  400. 
Section  1662  of  the  Political  Code  of  California  provides  that  every 
Bchool,  unless  otherwise  provided  by  law,  must  be  open  for  the  admis- 
sion of  all  children  between  six  and  twenty-one  years  of  age  resid- 
ing !n  the  district,  and  after  the  adoption  of  this  section,  a  Mongolian 
or  Chinese  child  applied  for  admission  to  a  public  school  for  white 
children  cfntabllshed  in  the  city  and  county  of  San  Francisco.  Its 
admission  was  refused  by  the  teacher,  and  an  application  for  a  writ 
of  mandate  was  made  to  compel  admission.  The  appellate  court,  In 
Tape  y.  Hurley,  66  Cal.  473,  speaking  by  Mr.  Justice  Sharpstein,  held 
that  such  child  could  not  be  excluded  from  the  school  for  white 
children,  and  said:  "The  clause  is  broad  enough  to  include  all  chil- 
dren who  are  not  precluded  fr6m  entering  a  public  school  by  some 
provision  of  law,  and  we  are  not  aware  of  any  law  which  forbids  the 
entrance  of  any  children  of  any  race  or  nationality.  The  legislature 
not  only  declares  who  shall  be  admitted,  but  also  who  may  be  ex- 
cluded, and  it  does  not  authorize  the  exclusion  of  any  one  on  the 
ground  upon  which  alone  the  exclusion  of  the  respondent  here  is 
sought  to  be  justified.  The  vicious,  the  filthy,  and  those  having 
infectious  or  contagious  diseases  may  be  excluded  without  regard  to 
their  race,  color,  or  nationality."  Again  in  Wysinger  y.  Crook- 
shank,  82  Cal.  588,  it  was  held  that  under  this  provision  of  law  It 
was  not  within  the  power  of  a  board  of  education  to  establish  public 
sdiools  exclusively  for  children  of  African  descent,  or  to  exclude 
them  from  the  public  schools  established  for  white  children.  In 
Pierce  y.  Union  District  School  Trustees,  46  N.  J.  L.  76-78,  Mr.  Jus- 
tice Dixon,  in  speaking  of  an  attempt  to  exclude  colored  children 
from  the  public  schools,  said:  "The  ground  of  their  exclusion  In  the 
present  instance  is  manifested  by  the  state  of  the  case  agreed  upon. 
Of  the  four  public  schools  in  Burlington,  one  is  for  colored  children 
only,  and  three  are  exclusively  for  white  children,  and  it  was  into 
schools  of  the  latter  sort  that  the  relator's  children  sought  entrance. 
He  is  a  mulatto,  and  therefore  his  children  were  excluded.  Is  ex- 
clusion upon  that  ground  permissible?  We  need  not  consider  this 
question  in  the  broad  aspects  presented  by  counsel.  The  power  of 
the  legislature  to  enact  the  law  which  has  been  promulgated  on  the 
subject  is  indubitable,  and  the  law  itself  is  unmistakably  explicit 
It  Is  that  no  child  between  the  age  of  five  and  eighteen  years  of  age 

shall  be  excluded  from  any  public  school  in  this  state,  on  account  of 
Am.  8r.  Rip..  Vol.  LXV.-99 
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his  or  her  religion,  nationality,  or  color/    This  statute  made  the  re- 
spondent's refuBal  Illegal." 

Kacoii»a<io».— Statutes  requiring  that  every  pupil  attending  the 
public  schools  shall  present  satisfactory  evidence  of  vaccination 
before  he  or  she  shall  attend  school,  and  providing  that  all  pnplU 
shall  be  excluded  from  such  schools  unless  they  have  been  properly 
vaccinated,  are  constitutional  and  valid:  Bissell  v.  Davidson,  65  Conn. 
1«8;  Abeel  v.  Clark,  84  Cal.  226;  Dnffield  v.  Willlamsport  School  Dlst., 
162  Pa.  St.  476;  Matter  of  Walters,  84  Hun,  457.  Under  such  stat- 
utes school  directors  may,  In  the  exercise  of  a  sound  discretion, 
exclude  from  the  public  schools  pupils  who  have  not  been  vaccinatecU 
although  smallpox  is  not  prevalent  at  the  time:  Duffield  v.  Williams- 
port  School  Dlst.,  162  Pa.  St.  476;  Abeel  v.  Clark.  84  Cal.  226;  BisseU 
V.  Davison,  65  Conn.  183;  Matter  of  Walters,  84  Hun,  457.  In  Bis- 
sell V.  Davison,  65  Conn.  183,  it  was  held  that  a  statute  requiring 
the  vaccination  of  all  school  children  as  a  prerequisite  to  attending 
school  was  but  a  reasonable  exercise  of  the  police  power  of  the  state, 
and  that  the  validity  of  the  action  taken  by  a  school  committee 
excluding  all  pupils  not  vaccinated  does  not  depend  upon  the  actual 
existence  of  smallpox  in  the  community,  nor  upon  a  reasonable  ap- 
prehension of  an  epidemic  of  that  disease,  and  in  Matter  of  Rebe- 
nack,  62  Mo.  App.  8,  It  was  held  that  Independently  of  any  express 
statute  on  the  subject,  a  board  of  education  has  authority  under  its 
general  power  to  make  rules  for  the  government  of  the  public  schools 
within  its  jurisdiction  to  require  the  vaccination  of  children  in  at- 
tendance at  such  schools  and  to  refuse  admittance  to  those  who 
refuse  to  be  vaccinated.  In  Illinois,  there  is  no  statute  requiring 
vaccination  as  a  condition  precedent  to  the  exercise  of  the  legal  right 
of  children  to  attend  the  public  schools,  and  In  that  state  it  has  been 
held  that  the  power  to  compel  the  vaccination  of  children  as  a  pre- 
requisite to  the  exercise  of  their  right  to  attend  school  can  be  de- 
rived from  no  other  source  than  the  general  police  power  of  the 
state,  and  can  be  Justified  upon  no  other  ground  than  as  a  necessary 
means  of  preserving  the  public  health.  Hence  a  rule  adopted  by  a 
state  board  of  health  requiring  children  to  be  vaccinated  as  a  pre- 
requisite to  the  exercise  of  the  right  to  attend  public  school  is  i\pt 
reasonable,  when  smallpox  does  not  exist  In  the  community,  and 
there  is  no  cause  to  apprehend  its  appearance,  and  the  directors 
of  a  public  school  have  no  right,  either  under  their  own  rules  or  by 
order  of  such  board  of  health,  to  exclude  children  from  such  school 
who  refuse  to  be  vaccinated,  unless  it  is  necessary.  In  cases  of  emer- 
gency, or  reasonably  appears  necessary,  to  prevent  the  contagion  of 
smallpox.  A  remote  fear  of  the  disease  does  not  Justify  such  ex- 
clusion: Potts  V.  Breen,  167  111.  67,  59  Am.  St  Bep.  262,  affirming 
Potts  V.  Breen,  60  111.  App.  201. 

Other  Grounds  of  Exclusion.—The  general  charge  or  superintend- 
ence of  public  schools  vested  in  a  l>oard  of  education  or  school  com- 
mittee, **in  the  absence  of  express  legal  provisions,  includes  the  pow- 
er of  determining  what  pupils  shall  be  received,  and  what  pupils 
rejected.  The  committee  may,  for  a  good  cause,  determine  that 
some  shall  not  be  received,  as,  for  instance,  If  Infected  with  any 
contagious  disease,  or  if  the  pupil  or  parent  shall  refuse  to  comply 
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with  regulations  necessary  to  the  discipline  and  good  goyernment 
of  the  school:  Spear  y.  Cummlngs,  23  Pick.  224;  34  Am.  Dec.  53.  Thns 
a  rule  which  makes  it  the  duty  of  a  teacher  to  keep  a  record  of  th» 
standing  of  each  pupil  in  the  studies  pursued  by  him,  of  his  attend- 
ance and  deportment,  to  send  each  month  by  such  pupil  a  writtea 
report  of  such  standing  to  his  parent  or  guardian,  and  which  re* 
quires  the  latter  to  sign  and  return  such  report  to  the  teacher,  is 
reasonable  and  binding,  and,  upon  the  refusal  of  the  parent  or 
guardian  to  sign  and  return  such  report,  the  pupil  may  be  exclude^ 
from  the  school:  Bourne  y.  State,  35  Neb.  1.    The  goyerning  body  of 
a  public  school  may  exclude  therefrom  a  child  whom  they  deem  to 
be  of  a  licentious  and  immoral  character,  although  such  character  is 
not  manifested  by  any  acts  of  licentiousness  or  immorality  within 
the  school:  Sherman  y.  Inhabitants  of  Oharlestown,  8  Cush.  160.    Or 
they  may  exclude  a  child  "because  he  is  too  weakminded  to  deriye 
any  marked  benefit  from  instruction,"  and  because  "he  is  also  found 
unable  to  take  the  ordinary  decent  physical  care  of  himseir*:  Watson 
y.  Cambridge,  157  Mass.  561.    Thus  a  child  may,  in  good  faith,  be 
excluded  from  school  for  "general  persistence  in  disobeying  the  rules 
of  the  school  to  the  injury  of  the  school":  Hodgkins  y.  Rockport,  105 
Mass.  475.    The  principal  of  a  public  school  may  refuse  a  child 
admission  if  he  has  not  sufficient  education  to  enter  the  lowest  grade 
of  such  school:  Ward  y.  Flood,  48  Oal.  36;  17  Am.  Rep.  406.    But 
where  a  child  passes  a  satisfactory  examination  in  all  the  studies 
taught  in  a  high  school,  except  that  of  grammar,  which  his  father 
does  not  desire  him  to  study,  and  he  is  refused  admission  to  the 
school  because  of  his  deficiency  in  grammar,  his  exclusion  is  illegaU 
as  he  has  a  right  to  admission  to  the  school  to  pursue  such  studies 
as  he  has  shown  proficiency  in  and  as  his  father  desires  him  to 
study,  and  any  rule  or  regulation  which  excludes  because  of  such 
deficiency  in  grammar  Is  unreasonable  and  yold:  Trustees  of  Schools 
y.  People,  87  111.  303;  29  Am.  Rep.  55.    A  boy  may  be  excluded  from 
the  schoolroom  for  the  use.  In  the  presence  of  the  other  scholars, 
of  profane  and  insulting  language  to  one  of  the  trustees  of  the 
school,  who  was  at  the  schoolhouse  Just  before  the  opening  of  the 
school  for  the  day:  Beck  y.  Smith,  41  Conn.  442. 


Barnes  v.  Bluthbkthal. 

[101  Gboioia,  6M.] 

BXBCUTION  8ALBS— DEFICIENCT  ON  RBSALB-RIGHT 
OF  SHERIFF  TO  RECOVER.— If  a  sheriff  legally  sells  personalty 
under  execution,  and,  upon  the  refusal  of  the  purchaser  to  comply 
with  the  terms  of  sale,  the  property  is  resold  at  his  risk  and  brings 
a  lower  price,  the  sheriff  may  recoyer  from  him,  in  addition  to  the 
deficiency,  any  absolutely  necessary  and  proper  expense  attendant 
upon  the  keeping  and  storing  of  the  property  pending  its  readyer- 
tlsement  and  sale. 

MajBon  ft  Hill^  for  the  plaintiff. 

Glenn^  Slaton  ft  Phillips^  for  the  defendantlL 
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^^^  FISH,  J.  Bames,  eheriflf  of  Fulton  county,  brought  his 
action  against  Bluthenthal  &  Bickart,  in  the  city  court  of  At- 
lanta, alleging,  that  on  February  4, 1894,  he,  as  such  sheriff,  duly 
exposed  for  sale,  under  order  of  the  superior  court  of  Fulton 
county,  in  the  case  of  Mrs.  E.  A.  Bose  v.  Bose  ft  Son,  t^e  stock 
of  liquors  belonging  to  Bose  ft  Son;  that  defendants  became  the 
purchasers  at  twelve  hundred  and  fifty  doUais,  being  the  high- 
est and  best  bidders;  that  they  refused  to  comply  with  their  bid 
and  pay  the  same,  whereupon  another  order  was  procured  in  the 
same  case  from  said  superior  court,  under  which  last  order  the 
liquors  were  exposed  to  sale  by  plaintiff  on  February  18,  1895, 
at  the  same  place,  and  defendants  again  bid  on  them,  but  at  the 
second  sale  they  brought  only  twelve  hundred  and  one  dollars; 
that  defendants  were  notified,  when  they  refused  to  comply  with 
their  bid  at  the  first  sale,  that  the  liquors  would  be  resold  at 
their  risk;  that  the  storage  for  the  liquors,  pending  the  readver- 
tisement  and  sale,  was  sixty-two  dollars  and  fifty  cents,  which 
amount  and  the  forty-nine  dollars  difference  between  the  bids 
by  the  defendants  at  the  first  and  second  sales  they  had  refused 
to  pay.  An  amendment  was  allowed,  8o  that  the  suit  should 
proceed  in  the  name  of  Barnes,  sheriff,  for  the  use  of  Mrs.  E.  A. 
Bose.  When  the  case  was  called  for  trial,  the  defendants  de- 
murred orally  to  the  declaration,  and  moved  to  dismiss  the  same, 
on  the  grounds:  1.  That  the  plaintiff  could  not  recover  the 
amount  sued  for,  in  his  capacity  as  sheriff;  and  2.  That  the  item 
for  loss  by  storage  charges,  pending  resale,  could  not  be  recov- 
ered by  the  sheriff,  and  as  that  fact  appeared  by  the  declaration, 
the  court  was  without  jurisdiction  and  the  case  should  be  dis- 
missed. The  demurrer  was  sustained  and  the  case  dismissed, 
whereupon  the  plaintiff  excepted. 

1.  The  controlling  question  in  this  case  is,  whether  the  stor- 
'Bge  for  the  stock  of  liquors,  levied  on  by  the  sheriff,  from  the 
date  of  the  first  sale  to  the  time  of  the  second  sale,  can  be  re- 
covered from  defendants.  In  Bobertson  v.  Smith,  37  Ga.  604, 
expenses  of  this  kind  are  fully  recognized  as  just  and  legal,  and 
are  ^^  considered  as  costs,  for  which,  in  that  case,  the  court 
entered  up  judgment  in  favor  of  the  sheriff  against  the  plaintiff, 
who  had  dismissed  his  case.  In  Alexander  r.  Herring,  54  Ga. 
200,  it  was  held  that:  "The  measure  of  damages  in  a  suit  by  an 
administrator,  against  a  purchaser  at  his  sale,  for  a  deficiency  in 
the  amount  of  a  second  sale,  is  what  must  be  added  to  the  amount 
of  the  second  sale,  to  put  the  administrator  in  the  same  position 
as  if  the  defendant  had  fully  complied  with  his  bid.''    In  that 
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case^  the  administrator  was  allowed  to  recover  from  the  pur- 
chaser at  the  first  sale^  who  failed  to  comply  with  hiB  bid^  taxes 
which  accrued  between  the  two  sales^  on  the  land  sold^  and 
which  had  been  paid  by  the  administrator.  The  court  said:  '^It 
is  the  plain  intent  of  the  statute  to  protect  the  beneficiaries  of 
the  sale  to  the  full  amount  of  the  bid,  to  provide  no  harm  shall 
come  to  them  from  this  repudiation  of  the  contract  by  the 
bidder/'  The  seller  should  be  made  as  whole  as  if  the  bidder 
had  complied  with  his  bid.  If  it  be  necessary  for  its  proper  care 
and  preservation  that  property  levied  upon  by  a  sheriff  should 
be  stored  until  it  can  be  duly  sold,  then  the  expense  of  such 
storage  must  fall  upon  some  one.  Ordinarily,  it  would  fall 
upon  the  defendant,  as  the  plaintiff  has  the  right  to  have  his 
judgment  fully  satisfied  out  of  the  defendant's  property.  Where, 
however,  the  defendant  permits  his  property  to  go  to  sale,  and 
the  purchaser  thereof  fails  and  refuses  to  comply  with  his  bid, 
and  thus  causes  delay  and  necessary  expense^  it  is  but  strict  right 
and  justice  that  such  expense  should  fall  upon  the  recalcitrant 
bidder.  Under  such  circumstances,  any  absolutely  necessary 
and  proper  expense  attendant  upon  the  keeping  and  storage  of 
the  property,  pending  the  readvertisement  and  sale  of  the  same,, 
may  be  treated  aa  increasing  the  deficiency  for  which  the  original 
purchaser  is  liable.  This  rule,  however,  should  be  restricted  to 
absolutely  necessary  and  unavoidable  expenses,  abd  to  such  aa 
where  to  hold  otherwise  would  be  a  hardship  upon  the  officer. 
Section  5466  of  the  Civil  Code  provides  that  it  shall  be  at  the 
option  of  the  sheriff  to  proceed  against  the  recusant  purchaser 
for  the  full  amount  of  the  purchase  money,  or  to  resell  the 
property  and  then  proceed  against  the  first  purchaser  for  the  de- 
ficiency ^^^  arising  from  the  sale.  Section  6467  says:  "The 
action  ....  may  be  brought  in  the  name  of  the  sheriff  .... 
making  the  sale,  for  the  use  of  the  plaintiff  or  defendant  in  exe- 
cution, or  any  other  person  in  interest,  as  the  case  may  be,*'  The 
sheriff  is  the  real  party  plaintiff.  The  contract  aued  on  was 
made  with  him,  and  it  was  optional  with  him  whether  he  would 
sue  for  the  full  amount  of  the  purchase  money,  or  resell  and  sue 
for  the  deficiency  arising  from  the  last  sale.  The  usee  is  made 
a  party  simply  to  show,  in  the  language  of  the  statute,  the  "per- 
son in  interest.**  The  suit  as  amended,  therefore,  was  properly 
brought:  Glenn  v.  Black,  31  Ga.  393;  Sharman  v.  Walker,  63 
Ga.  148.  The  act  of  December  11,  1894  (Acts  1894,  p.  209), 
provides  tliat  "the  city  court  of  Atlanta  shall  not  have  jurisdic- 
tion of  any  suit  or  cause  of  action  where  the   principal   sum 
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claimed^  ezclusiye  of  interest^  does  not  exceed  one  hundred  dol- 
lars, in  cases  where  the  jurisdiction  is  now  vested  in  the  justice 
courts.*'  As  the  plaintiff,  upon  proper  proof,  was  entitled  to 
recover  the  forty-nine  dollars,  the  difference  between  the  bid  at 
which  defendants  purchased  at  the  first  sale  and  the  price  at 
which  the  property  was  resold,  and,  in  addition  to  that>  the  nec- 
essary expense  of  storage,  alleged  to  be  sixl^-two  dollars  and 
fifty  cents,  thus  making  the  principal  sum  claimed,  exclusive  of 
interest,  more  than  one  hundred  dollars,  the  above  cited  act  does 
not  apply,  and  the  city  court  had  jurisdiction. 

2.  The  court  erred  in  sustaining  the  demurrer  to  the  plaintiff's 
declaration. 

Judgment  reversed. 

All  the  justices  concurring. 

EXECUTION  SALES— RESALE-LIABILITY  OP  FIRST  PUR- 

•CHASER.— The  purchaser  at  a  sherHTs  sale  must  pay  his  bid  at 
once,  or  it  may  be  disregarded  and  the  property  resold:  Dumford  v. 
Degruys,  8  Man.  220;  13  Am.  Dec.  286;  Hardesty  v.  Wilson,  2  Gill, 
481;  41  Am.  Dec.  43i>.  The  resale  must  be  made  upon  the  same 
conditions  as  the  first  as  near  as  may  be,  in  order  to  render  the 
first  purchaser  liable  for  the  difference  between  the  sales:  Shinn  v. 
Roberts,  1  Spenc.  435;  43  Am.  Dec.  636.  The  purchaser  is  liable  for 
the  constable's  costs  and  charges  in  addition  to  the  purchase  price 
offered  at  the  prior  sale,  if  the  proceeds  of  the  resale  are  not  suffi- 
cient to  cover  the  entire  amount:  Coffman  v.  Hampton,  2  Watts  &  8. 
377;  37  Am.  Dec.  511.  See  Farmer's  etc.  Bank  v.  Martin,  7  Md.  342; 
€1  Am.  Dec.  350.  But  where  the  resale  is  by  agreement  of  the  par- 
ties, and  the  original  sale  has  not  been  reported  to  or  confirmed  by 
the  court,  and  the  first  purchaser  purchases  at  the  resale,  he  is  not 
liable  for  the  difference  between  the  amounts  realized  at  the  first 
and  second  sales:  Stout  v.  Philippi  Mfg.  etc.  Co..  41  W.  Va.  839;  56 
Am.  St  Rep.  843. 


Roberts  v.  Harrison. 

[101  OSORGIA,  778.] 

NUISANCE— NATURAL  ACCUMULATION  OF  WATER.— If 
a  pond  of  water  accumulates  upon  land,  from  natural  causes,  in  such 
quantities  that,  In  process  of  evaporation,  noxious  and  deleterious 
gases  are  emitted,  injurious  to  the  public  health  and  to  the  health  of 
persons  residing  in  the  vicinity,  the  owner  cannot  be  held  answerable 
for  creating  or  maintaining  a  nuisance,  nor  compelled  to  abate  the 
pond  as  such,  when  he  has  not,  by  his  own  act  or  n^Ugence,  con- 
tributed to  bring  about  the  alleged  nnlsancei 

E.  C.  Armistead,  for  the  plaintiflEs, 

H.  H.  Dean,  for  the  defendant. 

'^'^^  SIMMONS,  C.  J.    A  petition  was  filed  by  Roberts  and 
five  others,  under  section  4760  of  the  Civil  Code,  for  the  removal 
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of  a  pond  of  water  which  had  collected  upon  the  landfi  of  W.  0. 
Harrison.  The  jury  returned  a  verdict  finding  the  pond  a  nui* 
sanoe^  and  the  justices  of  the  peace  directed  the  sheriff  or  his 
deputy  to  enter  upon  the  lands  '^and  abate  the  nuisance  com- 
plained of^  by  removing  said  pond  in  the  most  feasible  manner/' 
The  defendant  carried  the  case  by  certiorari  to  the  superior 
court.  There  the  certiorari  was  sustained  and  the  judgment  of 
the  justices  set  aside^  on  the  ground  that  whil^  in  a  sense^  the 
pond  complained  of  is  a  nuisance^  it  is  not  such  a  legal  nuisance 
as  the  justices  of  the  peace  have  jurisdiction  to  abate. 

The  area  of  the  pond  in  question  varied  from  time  to  time^ 
and  the  water,  partially  receding,  would  leave  exposed  to  the  sun 
portions  of  land  which  had  been  submerged.  In  the  processes 
of  evaporation  and  by  the  decay  of  large  masses  of  vegetable  mat- 
ter, noxious  and  deleterious  gases  were  emitted  which  were  in- 
jurious to  the  public  health  and  to  the  health  of  persons  residing 
in  the  community.  The  accumulation  of  the  water  was  due 
solely  to  natural  causes,  and  the  defendant  did  not,  by  his  own 
act  or  negligence,  contribute  to  bring  about  ihe  alleged  nuisance. 
At  one  time,  the  land  had  been  drained  by  a  ditch  which  emptied 
into  a  creek,  but  in  consequence  of  the  filling  in  and  choking  up 
of  either  the  ditch  or  the  creek,  or  both,  the  water  accumulated 
and  formed  the  pond.  The  defendant  had  done  nothing  to  in- 
terfere with  the  natural  drainage,  and  the  pond  was  formed  by 
the  overflow  of  the  creek  due  ^itirely  to  causes  over  which  the 
defendant  had  no  control. 

The  presence  of  the  pond  and  the  attendant  evils  were  doubt- 
less annoying  and  even  injurious  to  persons  residing  in  the 
neighborhood,  but  we  think  that  they  do  not  constitute  a  '^^* 
nuisance  for  which  the  defendant  can  be  held  answerable,  or 
which  he  can  be  compelled,  under  section  4760  of  the  Civil  Code, 
to  abate.  This  court  has  held  that  a  person  is  not  guilty  of 
an  actionable  nuisance  unless  the  injurious  consequences  com- 
plained of  are  the  natural  and  proximate  results  of  his  own  acts 
or  failure  of  duty:  Brimberry  v.  Savannah  etc.  Ry.  Co.,  78  Qa. 
641,  and  the  cases  there  cited  and  discussed.  This  doctrine  we 
think  is  the  true  one,  and  it  is  recognized  as  such  by  all  the  au- 
thorities on  this  point  which  we  have  examined.  In  1  Wood 
on  Nuisances,  section  116,  we  find  the  rule  thus  stated:  ''Where 
water  collects  in  low,  marshy  places,  and,  by  reason  of  becom- 
ing stagnant,  emits  gases  that  are  destructive  to  the  health,  and 
lives  even,  of  the  community,  this  is  not  a  nuisance  in  the  legal 
sense;  and  the  owner  of  the  land  is  not  bound  to  drain  it,  nor 
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can  he  be  enbjected  to  action  or  indictment  therefor.  The  rea* 
fion  is,  that  in  order  to  create  a  legal  nuisance,  the  act  of  nmn 
must  have  contributed  to  its  exiatence.  Ill-results^  however  ex- 
tensive or  serious,  that  flow  from  natural  causes,  cannot  become  a 
nuisance,  even  though  the  person  upon  whose  premises  the  cause 
exists  could  remove  it  with  little  trouble  and  expense.  •  •  •  • 
Thus  it  will  be  seen  thata  nuisance  cannot  arise  from  the  neg- 
lect of  one  to  remove  that  which  exists  or  arises  from  purely 
natural  causes":  See,  also.  Gates  v.  Aratkir,  24  Q.  B.  Div.  656; 
Mohr  V.  Gaull^  10  Wis.  513;  78  Am.  Dec.  687;  Hartwell  v.  Arm- 
strong, 19  Barb.  166;  State  v.  Bankin,  3  S.  C.  438;  16  Am.  Bep. 
737;  Peck  v.  Herrington,  109  111.  611;  50  Am.  Bep.  627;  Wood- 
ruflf  V.  Fisher,  17*  Barb.  224. 

The  facts  of  the  present  case  place  it  within  the  principles 
announced  in  the  cases  above  cited,  and  the  judgment  of  the 
justices  of  the  peace  was  erroneoua  The  certiorari  of  the  de- 
fendant was  properly  sustained  and  the  judgment  of  the  justices 
set  aside. 

Judgment  affirmed. 

.AH  the  justices  concurring. 

NUISANCE-STAGNANT  WATER.— A  nuisance  to  anything  that 
worketh  hurt,  inconvenience*  or  damage  to  another:  Ooker  v.  Blrge,  9 
Ga.  425;  54  Am.  Dec.  347.  Obstruction  of  a  running  stream  occa- 
sioned by  the  washing  down  of  Its  banks  does  not  in  law  constitute 
a  nuisance,  unless  such  obstruction  is  attributable  to  the  acts  or 
agency  of  man:  Mohr  y.  Gault,  10  Wis.  513;  78  Am.  Dec.  687,  and 
note.  One  is  not  guilty  of  a  public  nuisance  unless  the  Injurious 
consequences  complained  of  are  the  natural,  direct,  and  proximate 
cause  of  his  own  acts:  State  v.  Rankin,  3  S.  0.  438;  16  Am.  Rep.  737. 
If  a  mill  pond,  which  has  existed  for  serenty  years,  becomes  a  public 
nuisance,  by  corrupting  the  air,  causing  disagreeable  smells  and 
sickness,  the  owner  may  be  indicted:  State  ¥•  Bankin,  8  8.  OL  488;  16 
Am.  Bep.  787. 
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BVIDBNOB-DYING  DECLARATIONS.— The  declaration  of 
a  person  after  he  was  shot  that,  in  his  opinion,  the  shooting  was 
accidental,  is  not  admissible  in  eyldence  as  a  dying  aeciaration  in 
favor  of  the  party  accused  of  his  murder  by  such  shooting. 

WITNESSES— RIGHT  OP  COURT  TO  CAUTION.— It  to  prop- 
er for  the  trial  judge,  when  he  observes  that  a  witness  is  embar- 
rassed or  hesitates  while  testifying,  to  caution  him  not  to  become 
excited  and  to  think  over  what  he  is  about  to  say. 

TRIAL— IMPROPER  CONDUCT  OF  COUNSEI^WAIVER. 
If  on  a  criminal  trial  the  prosecuting  attorney  makes  an  Improper 
statement  unknown  to  the  trial  Judge,  or  indulges  in  improper  argu- 
ment promptly  stopped  by  such  Judge  of  his  own  motion,  and  no 
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mllng  on  such  conduct  to  requested  on  the  part  of  the  accused  at 
any  time.  It  is  too  late  after  Terdlct  to  urge  such  conduct  as  ground 
for  a  new  trlaL 

TRIAL— DISCRETION  OP  COURT.— On  a  trial  for  murder, 
the  court  may  properly  Inquire  whether  the  pistol  with  which  the 
homicide  is  alleged  to  have  been  committed  has  been  formally  of- 
fered in  evidence  or  not*  in  order  to  satisfy  his  own  mind  on  that 
point. 

BVIDENCB— PROOF  OF  CONTENTS  OF  WRITING  BY 
PAROLi.— If  the  fact  that  a  witness  has  knowledge  of  the  existence 
of  an  insurance  policy  to  relevant  as  affecting  her  credibility,  it  may 
be  inquired  into,  and  she  may  be  allowed  to  state  the  amount  of  such 
policy  if  she  knows  it,  as  a  substantive  fact  independent  of  the 
policy. 

TRIAL— PRESENCE  OF  OFFICIAL  REPORTER.— The  trial 
court  need  not  require  the  official  reporter  to  remain  in  attendance 
until  the  termination  of  the  trial  in  order  that,  in  case  of  disputes 
between  counsel  as  to  what  the  evidence  is,  a  party  may  not  be 
"deprived  of  the  privilege  of  referring  to  the  official  report  of  the 
case  to  refresh  the  recollection  of  the  jury.** 

CRIMINAL  LAW— INSTRUCTIONS.— If,  on  a  murder  trial, 
the  court  undertakes  to  instruct  the  Jury  as  to  the  various  forms  in 
which  their  verdict  may  be  written,  and  in  so  doing  states  what 
would  be  proper  forms  for  all  findings,  from  that  of  murder  without 
recommendation  down  to  involuntary  manslaughter  in  the  com- 
mission of  a  lawful  act,  he  should  not  fail  to  state  what  the  form 
of  verdict  should  be  in  case  of  acquittal,  but  failure  to  do  so  to  not 
ground  for  a  new  trial,  when  it  appears  that  the  court  distinctly 
charged  the  Jury  that,  in  a  certain  view  of  the  evidence,  they  should 
acquit  the  accused,  and  when  it  to  manifest,  from  finding  him  guilty 
of  the  highest  offense  charged,  that  the  omisition  in  question  could 
have  done  him  no  injury. 

T.  S.  Morgan^  Jr.^  and  T.  L.  Hill,  for  the  plaintiff  in  error. 

J.  M.  Terrell,  attorney  general,  and  W.  W.  Osborne,  solicitor 
general,  for  the  state. 

®^^  FISH,  J.  Patrick  Kearney  was  indicted  for  the  murder 
of  John  W.  Wyness.  He  was  convicted,  and  upon  his  motion 
for  a  new  trial  being  overruled,  he  excepted. 

1.  The  court  properly  refused  to  permit  the  witness  Hallinan 
to  testify,  in  behalf  of  the  accused,  that  Wyness,  the  deceased, 
the  day  after  the  shooting,  told  the  witness  that  the  shooting 
was  accidental,  and  requested  the  witness  to  so  inform  the  re- 
corder,  at  the  time  saying  that  it  must  have  been  accidental,  be- 
cause he  did  not  think  Pat  would  have  done  it  on  purpose. 
These  statements  were  matters  of  opinion  or  belief,  and  there- 
fore were  not  admissible  as  dying  declarations:  McPherson  v. 
State,  22  Oa.  478;  Whitley  v.  State,  38  Ga.  60;  Eatteree  v.  State, 
63  Ga.  670;  6  Am.  &  Eng.  Ency.  of  Law,  126,  and  cases  there 
cited. 

2.  It  was  not  improper  for  the  judge,  when  he  saw  that  the 
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witness  John  Coaker  was  embarrassed  or  hesitated  while  testi- 
fying, to  caution  him  by  saying,  "Don^t  get  excited;  just  think 
it  over/*  What  the  judge  did  was  evidently  for  the  purpose 
of  eliciting  the  truth  from  the  witness,  and  was  in  the  interest 
of  a  fair  and  impartial  trial,  and  the  accused  had  no  just  cause 
of  complaint.  In  Epps  v.  State,  19  Qa.  118,  Judge  Lumpkin 
said:  '^Counsel,  in  their  zeal  to  acquit  their  clients,  seem  to  take 
it  for  granted  that  the  only  object  of  courts  is  to  convict  Un- 
til called  upon  to  discharge  the  solenm  and  responsible  functions 
of  a  judge,  they  never  can  fully  appreciate  the  high  sense  of  obli- 
gation under  which  they  act  to  God  and  their  fellow-citizens. 
....  His  [the  judge's]  aim  being  neither  to  punish  the  inno- 
cent nor  screen  the  guilty,  but  to  administer  the  law  correctly." 

3.  The  solicitor  general  asked  the  witness  Coaker,  'TDid  any 
of  Mr.  Keamey^s  friends  ever  offer  you  any  money  to  testify 
in  this  case?''  The  question  being  objected  to  by  counsel  for 
the  accused,  the  solicitor  remarked,  **I  will  withdraw  the  wit- 
ness now,  as  I  stand  prepared  to  prove  it.**  Plaintiff  in  error, 
in  his  motion  for  new  trial,  alleges  that  such  statement  was  ^^'^ 
calculated  to  prejudice  and  harm  him  before  the  jury.  The 
judge  certifies  that  he  did  not  hear  the  remark  of  the  solicitor 
general,  that  his  attention  was  not  called  to  it,  and  that  no  ob- 
jection was  made  to  it  at  the  time  by  counsel  for  the  accused. 
It  is  due  to  the  solicitor  general  to  say  that  he  contended  that 
the  remark  was  only  intended  for  the  ears  of  counsel  for  the  ac- 
cused, who  was  sitting  near  by.  The  statement  was  certainly 
improper,  but  as  the  judge  did  not  hear  it,  and  as  his  attention 
was  not  called  to  it,  either  when  made  or  afterward  during  the 
trial,  and  as  no  ruling  was  invoked  upon  it  at  any  time,  it  was 
too  late  after  verdict  to  raise  the  point  in  the  motion  for  a  new 
trial.  In  Young  v.  State,  65  Ga.  528,  it  was  held:  *Tor  coun- 
sel to  sit  silently  by,  saying  nothing,  asking  no  correction  in 
the  charge,  and  never  bringing  his  complaint  to  the  attention 
of  the  judge,  until  it  appears  among  the  grounds  for  a  new  trial, 
would  be  to  lie  in  ambush  both  for  him  and  the  opposite  party; 
and  this  the  law  does  not  encourage." 

When  the  solicitor  general,  in  his  concluding  argument  to 
the  jury,  made  the  improper  remarks  complained  of,  counsel 
for  the  accused  made  no  objection  nor  asked  any  ruling  in 
reference  to  them.  The  judge  certifies  that  he,  of  his  own  mo- 
tion, immediately  checked  and  rebuked  the  solicitor,  directing 
him  to  confine  his  argument  to  the  evidence,  and  at  the  same 
time  instructed  the  jury  that  they,  also,  must   confine  them- 
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ficlves  to  the  evidence  in  the  case  and  the  law  as  given  them 
in  charge.  The  misconduct  of  the  solicitor  general,  under  such 
circumstances,  is  not  cause  for  a  new  trial.  Advantage  should 
have  been  taken  of  the  irregularity  before  verdict.  As  to  the 
proper  procedure  when  counsel  is  guilty  of  improper  conduct 
in  the  trial  of  a  case,  and  as  to  the  judge's  rebuke  to  counsel,  and 
his  charge  to  the  jury  curing  such  misconduct,  see  Castleberry 
v.  Atlanta,  74  Ga.  164;  Towner  v.  Thompson,  82  Ga.  740;  Oz- 
bum  V.  State,  87  Ga.  182  (6);  Metropolitan  Street  B.  E.  Co.  v. 
Johnson,  90  Ga.  501;  Edwards  v.  State,  90  Ga.  143;  Farmer  v. 
State,  91  Ga.  728;  Von  PoUnitz  v.  State,  92  Ga.  16;  44  Am.  St. 
Bep.  72;  Augusta  By.  Co.  v.  Glover,  92  Ga.  133;  Bobinson  v.  Ste- 
vens, 93  Ga.  535;  Bichmond  etc.  B.  B.  v.  Mitchell,  95  Ga.  79; 
Ficken  v.  State,  97  Ga.  813. 

®^*  4.  The  judge  certifies  that  his  inquiry  in  reference  to 
whether  the  pistol  had  been  offered  in  evidence  or  not  was  made 
to  satisfy  his  own  mind  whether  the  pistol  had  been  formally 
offered  in  evidence.  We  think  there  was  no  impropriety  in  his 
so  doing.  Even  had  he  suggested  to  the  solicitor  general  to  put 
the  pistol  in  evidence,  without  more,  we  are  not  prepared  to  say 
it  would  have  been  error.  In  a  case  where  the  accused  was 
charged  with  forging  a  certain  order,  and  the  solicitor  had  an- 
nounced the  staters  case  closed,  and  the  judge  suggested  to  the 
solicitor,  "if  he  had  not  better  offer  the  order  in  testimony,*' 
to  which  proceeding  the  accused  excepted:  1.  For  irregularity 
and  interference  by  the  court;  and  2.  Because  the  state  had 
closed,  and  it  was  too  late  to  offer  other  evidence,  the  judgment 
below  was  affirmed,  and  Judge  Lumpkin,  delivering  the  opin- 
ion, said:  "As  to  the  right  of  the  court  to  interfere  in  the  man- 
agement of  a  cause,  civil  or  criminal,  in  reforming  the  pleadings 
and  directing  the  necessary  proofs  to  be  adduced — in  short,  in 
assuming  the  general  superintendence  and  control  of  the  litiga- 
tion before  it — it  is  a  point  of  extreme  delicacy  with  which  we 
are  reluctant  to  interfere.  We  are  not  inclined  to  deny  the 
power  in  toto;  still  less  to  encourage  its  exercise.  We  see  noth- 
ing in  the  present  case  to  demand  imperatively  the  corrective 
interposition  of  this  court":  Hoskins  v.  State,  11  Ga.  97  (4). 
In  Moore  v.  Cameron,  12  Ga.  266,  which  was  complaint  for  rent, 
in  the  progress  of  the  case,  "the  court  remarked  to  counsel  for 
plaintiff  that,  to  enable  him  to  recover,  he  must  prove  the  prem- 
ises were  rented  from  the  plaintiff,  which  said  attorney  did  by 
his  own  oath."  To  which  suggestion  of  the  court  defendant 
excepted,  and  on  his  exception  assigned  error.    Judge  Nisbet, 
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deliyering  the  opinion,  said:  '^The  snggestion  of  the  presiding 
judge  to  the  plaintiff^s  counsel,  that  it  would  be  necessary  for 
him  to  prove  that  the  defendant  rented  the  property  from  the 
plaintiff,  was  perfectly  correct.  It  was  not  only  the  right,  but 
it  was  the  duty,  of  the  court  to  make  that  or  any  other  sugges- 
tion which  he  saw  waa  necessary  to  the  rights  of  either  party.'' 
So  in  Goodrum  v.  State,  60  Ga.  509  (3),  this  court  held:  '*Where, 
in  the  progress  of  a  criminal  trial,  the  court  observee  ^^  that 
a  rule  of  public  policy  has  been  or  is  being  violated  in  practice, 
the  judge  may,  of  his  own  motion,  call  attention  to  it,  and  have 
the  proper  correction  applied.''  On  the  same  line  are  the  many 
cases  holding  that  it  is  not  only  the  right  but  the  duty  of  the 
trial  judge  to  interrogate  witnesses  whenever  he  desires  to  as- 
certain a  fact  with  a  view  to  the  correot  administration  of  the 
law.  Again,  quoting  from  Judge  Lumpkin,  in  Epps  v.  State, 
19  Ga.  118:  'TVe  know  of  no  limit  to  the  right  which  belongs 
to  the  court  of  interrogating  witnesses,  either  in  dvil  or  criminal 
cases,  particularly  the  latter.  The  life  or  death  of  a  man  may 
hang  upon  the  full  development  of  the  truth.  The  presump- 
tion that  this  liberty  will  not  be  honorably  and  impartially  exer- 
cised is  not  to  be  tolerated  for  a  moment.''  In  McGinnis  v. 
State,  31  Ga.  261  (2),  it  was  held  that  there  was  no  error  in  the 
court  compelling  the  solicitor  general  to  ask  a  witness  a  ques- 
tion. Unless  the  trial  judge  should  manifestly  abuse  the  dis- 
cretion which  is  necessarily  reposed  in  him  in  such  matters,  this 
court  will  not  feel  called  upon  to  interfere. 

5.  Plaintiff  in  error  asked  that  a  new  trial  be  granted  because 
the  court  erred  in  permitting  the  state,  over  the  objection  of 
defendant's  counsel,  to  bring  out,  under  cross-examination,  that 
Wyness,  the  deceased,  had  an  accident  insurance  policy  upon 
his  life  for  the  sum  of  five  thousand  dollars;  the  objections  be- 
ing, first,  that  it  was  irrelevant,  and  next,  that  the  policy  itself 
was  the  best  evidence.  The  theory  of  the  defense  was,  that  Wy- 
ness was  accidentally  killed  by  the  accused.  Mrs.  Wyness, 
the  widow  of  the  deceased,  had  testified  in  behalf  of  the  accused, 
and,  upon  cross-examination  by  the  solicitor,  she  stated  that  the 
deceased  had  an  accident  insurance  policy  upon  his  life.  This 
statement  was  objected  to  by  counsel  for  the  accused,  on  the 
ground  of  irrelevancy.  She  then  stated  that  the  policy  was  for 
five  thousand  dollars.  This  last  statement  was  objected  to,  on 
the  ground  that  the  policy  was  the  best  evidence.  The  judge 
certifies  that  he  ruled  that  the  witness  could  state  the  amount  of 
the  policy,  if  she  knew  it  as  a  substantive  fact  independent  of 
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the  policy.  If  Wyness  had  such  an  accident  ingnrance  policy  on 
his  life^  it  might  be  ^*^  to  the  financial  interest  of  hia  widow 
that  it  be  proved  that  he  was  accidentally  killed,  and  her  knowl- 
edge of  the  existence  of  such  a  policy  was  relevant  as  affecting 
her  credibility  as  a  witness.  Her  information  on  the  smbject 
was  material;  its  source  immaterial.  ''The  rule  excluding  sec- 
ondary evidence  does  not  apply  to  matter  not  relevant  to  the 
merits,  but  drawn  out  on  cross-examination  to  test  the  temper 
and  credibility  of  the  witness*^:  Abbott^s  Trial  Brief,  Criminal 
Causes,  sec.  436,  citing  Klein  v.  Bussell,  19  Wall.  439,  464;  Kalk 
V.  Fielding,  50  Wis.  339. 

6,  7,  8.  The  sixth,  seventh  and  eighth  headnotea  sufficiently 
elaborate  the  conclusions  stated  therein. 

Judgment  affirmed. 

All  the  justices  concurring. 

HOMICIDE  — DYING  DECLARATIONS  —  ADMISSIBILITY  AS 
EVIDENCE.— Dying  declarations  are  admissible  In  evidence  only 
when  the  death  of  the  declarant  is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death  are  the  subject  of  the  declarations:  State 
V.  Harper,  35  Ohio  St.  78;  35  Am.  Rep.  596.  See  extended  notes  to 
Field  V.  State,  34  Am.  Rep.  479-482;  and  Cox  v.  State,  37  Am.  Rep. 
83-89.  A  dying  declaration  that  the  defendant  had  no  reason  that 
the  declarant  knew  of  for  perpetrating  the  crime,  is  admisslbio: 
Boyle  V.  State,  105  Ind.  469;  55  Am.  Rep.  218;  but  dying  declarations 
not  part  of  the  res  gestae  are  not  competent  in  exculpation  of  the 
accused:  Moeck  v.  People,  100  111.  242;  39  Am.  Rep.  38,  and  note. 

TRIAL-IMPROPER  STATEMENTS  BY  COUNSEL.— Comments 
of  couns^  in  arguing  a  case  before  a  jury  are  controllable  in  tho 
discretion  of  the  trial  court.  This  discretion  is  subject  to  review,  and 
when  counsel  makes  material  statements,  outside  the  evidence, 
likely  to  do  the  accused  an  injury,  it  is  deemed  an  abuse  of  dis- 
cretion when  not  stopped  by  the  court  on  objection  made  at  the  time: 
Jenkins  v.  State,  35  Fla.  737;  48  Am.  St  Rep.  267.  But  to  be  re- 
viewable on  appeal,  though  such  comments  are  excepted  to  when 
made,  the  court  must  have  been  requested  to  take  some  action,  and 
have  erred  in  refusing  or  granting  the  request.  Lunsford  v.  Dietrich, 
03  Ala.  566:  30  Am.  St.  Rep.  79;  Murray  v.  Doud,  167  111.  868;  59  Am. 
St.  Rep.  297,  and  note. 

HOMICIDE— INSTRUCTIONS  AS  TO  DEGREE  OF  CRIME  — 
Where  a  conviction  for  manslaughter  in  the  fourth  degree  might 
have  been  warranted  by  the  evidence  in  a  cause,  it  is  erroneous  for 
the  court  to  omit  entirely  any  mention,  in  its  charge  to  the  Jury,  of 
the  fourth  degree  of  manslaughter,  after  Instructing  them  that  under 
the  indictment  they  might  convict  the  defendant  of  either  murder  in 
the  first  or  second  degree,  or  of  manslaughter  in  the  second  or  third 
degree,  especially  if  it  omits  to  intimate  to  the  Jury  that  it  had  the 
power  to  acquit  the  prisoner  if  the  evidence  warranted  an  acquittal: 
Pinder  v.  State,  27  Fla.  370;  26  Am.  St  Rep.  75. 
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BOOKOUT   V.  BOOKOUT. 

[160  Indiana,  68.] 

MAABIED  WOMAN  —  CON VEYANOE  ON  THB  BVB  OP 
MARKIAOE  TO  DEFEAT  RIGHTS  OF.— A  secret  yoluntary  cod- 
veyance,  made  by  a  man  on  the  eve  of  his  marriage,  operates  as  a 
fraud  upon  his  wife,  and  will  not  be  permitted  to  defeat  her  of  her 
dower  or  other  interest  in  the  lands  conveyed  thereby,  where  he  has 
represented  to  her  that  he  is  the  owner  of  such  lands  as  an  induce- 
ment to  the  marriage. 

J.  M.  Brown  and  S.  H.  Brown^  for  the  appellant. 
M.  E.  Porkner,  fur  the  appellee^ 

**  JORDAN,  J.  This  was  a  suit  in  the  lower  conrt  by  ap- 
pellee to  set  aside  cc  rtain  conveyances  of  real  estate  made  by  her 
late  husband,  Robert  Bookout,  to  appellant  and  others  prior  to 
their  marriage,  on  the  grounds  that  said  conveyances  were  exe- 
cuted for  the  fraudulent  purpose  of  defeating  her  inchoate  in- 
terest in  the  lands  conveyed.  She  was  successful  in  her  action 
in  respect  to  twenty-five  acres  of  the  land  conveyed  to  appellant, 
in  which  the  court  found  she  was  entitled  to  her  interest  as  wid- 
ow of  her  deceased  husband,  and  she  was  awarded  partition  for 
the  same.  But  two  questions  are  sought  to  be  presented  by  ap- 
pellant: 1.  The  sufficiency  of  the  complaint  on  demurrer;  2. 
The  sufficiency  of  the  evidence  to  sustain  the  judgment. 

The  complaint  avers,  in  substance,  that  the  plaintiff,  Mrs. 
Bookout^  is  the  lawful  widow  of  Rob^  Bookout,  deceased,  and 
that  he  and  the  plaintiff  were  married  to  each  other,  and  became 
husband  and  wife  in  August,  1891,  and  that  she  remained  his 
said  wife  until  the  date  of  his  death,  which  occurred  in  October, 
1895.  That  at  the  time  of  said  marriage  her  husband,  Robert 
Bookout^  was  in  actual  possession  of  the  lands  described  in  the 
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complaint^  and  was  occupying  the  same  as  his  homestead.  And 
it  is  averred  that  he  was  in  fact  the  owner  of  said  real  estate  and 
in  visible  and  open  possession  thereof  at  the  time  of  their  mar- 
riage under  a  clear  and  indefeasible  title  of  record;  that  to  in- 
duce the  plaintiff  to  marry  him  he  represented  to  her  that  he 
was  the  owner  of  all  the  lands  in  question^  and  promised^  in  con- 
sideration that  she  would  marry  him,  that  if  she  survived  him 
as  his  widow^  she  would  have  and  receive  her  rights  as  such  in 
and  to  said  lands.  It  is  alleged  that  the  public  ^  records  dis- 
closed that  the  said  Bobert  Bookout  was  the  absolute  owner  of 
said  realty^  and  that  the  plaintiff  relied  on  said  representations 
and  the  showing  of  title  as  exhibited  by  said  records,  and  in 
good  faith,  and  without  any  notice  of  the  fraudulent  convey- 
ances mentioned  in  the  complaint,  consented  to  and  did  marry 
the  said  Bobert  Bookout,  as  above  stated;  that  she  was  induced 
to  marry  him  by  reason  of  said  representations  of  ownership  of 
said  lands,  and  without  the  same  having  been  made  she  would 
not  have  entered  into  said  marriage  relation.  The  complaint 
further  alleges  that  a  short  time  prior  to  the  said  marriage,  and 
in  anticipation  thereof,  and  for  the  purpose  of  cheating  and  de- 
frauding her  in  her  marital  rights,  said  Bobert  Bookout  exe- 
cuted two  deeds  purporting  to  convey  the  lands  in  controversy 
to  the  defendants,  who  are  his  children  and  grandchildren  by  a 
former  marriage,  the  plaintiff  being  a  childless  second  wife. 
It  is  further  averred  that  these  deeds  were  executed  wholly 
without  any  consideration,  and  for  the  fraudulent  purpose,  as 
heretofore  stated,  all  of  which  the  defendants  had  full  knowledge 
at  the  time  of  the  execution  thereof;  that  in  furtherance  of 
said  fraudulent  purpose,  and  in  order  to  conceal  the  fact  of 
their  execution  from  the  plaintiff,  the  defendants  withheld  said 
deeds  from  the  public  records  for  more  than  forty-five  days 
from  the  time  of  their  execution,  and,  in  fact,  until  within  a  few 
months  of  the  death  of  the  said  Bobert  Bookout;  that  the  lat- 
ter at  his  death  possessed  no  other  lands  than  these  in  dis- 
pute, and  owned  at  said  time  only  a  small  amount  of  personal 
property,  not  exceeding  five  hundred  dollars  in  value.  The 
prayer  is  that  the  conveyances  mentioned  be  set  aside  as  fraudu- 
lent and  void  as  to  plaintiff,  and  that  she  be  adjudged  the 
owner,  during  her  life,  of  the  undivided  ••  one-third  of  said 
real  estate,  and  that  she  have  partition  of  her  said  interest, 
and  that  the  remainder  of  the  realty  be  declared  subject  to  s 
lien  for  the  five  hundred  dollars  allowed  her  under  the  law. 
Marriage,  in  the  eye  of  the  law,  is  held  to  be  s  valuable  con- 
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fiideration^  and  the  wife  is  regarded  aa  a  purchaser  for  a  yalua- 
ble  consideration  of  all  property  which  accrues  to  her  by  vir- 
tue of  her  marital  rights,  or  by  virtue  of  any  valid  antenuptial 
contract:  Derry  v.  Deny,  74  Ind.  660.  Not  only  Is  marriage 
a  valuable  consideration,  but  it  is  the  highest  consideration 
recognized  by  law:  Richardson  v.  Schultz,  98  Ind.  429, 435.  Per- 
sons about  to  marry  occupy  a  position  of  confidential  relations 
to  each  other  requiring  the  greatest  good  faith:  14  Am.  3d 
Eng.  Ency.  of  Law,  546.  Consequently,  the  doctrine  affirmed 
and  supported  by  the  authorities  is  that  a  secret  voluntary  con- 
veyance by  a  man  of  his  lands  on  the  eve  of  his  marriage  oper- 
ates as  a  fraud  upon  his  wife,  and  cannot  serve  to  defeat  her 
upon  his  death  of  her  dower  or  interest  in  such  lands  allowed 
to  her  under  the  law  as  his  widow.  Therefore,  she  may  suc- 
cessfully assert  her  rights  thereto  as  though  such  conveyance 
had  not  been  made.  The  facts  set  up  in  the  complaint  bring 
the  case  fully  within  the  rule  affirmed  by  the  decisions  of  this 
court,  which,  in  effect,  are  that,  where  a  man  and  a  woman  are 
about  to  enter  into  marriage  relations  with  each  other,  and 
one  represents  to  the  other  that  he  or  she,  as  the  case  may  be, 
is  the  owner  of  certain  property,  as  an  inducement  to  such 
marriage,  and  such  representations  enter  into  and  operate  as  a 
part  of  the  consideration  or  inducement  to  the  consummation 
of  the  marriage,  then  a  secret  voluntary  conveyance  of  the  prop- 
erty made  on  the  eve  of  the  marriage  would  be  fraudulent,  and 
could  not  defeat  the  rights  under  the  law  of  the  surviving  hus- 
band or  ^'^  widow,  as  the  case  might  be:  Dearmond  v.  Dear- 
mond,  10  Ind.  191;  Alkire  v.  Alkire,  134  Ind.  350. 

Appellant  insists  that  the  second  paragraph  of  the  complaint 
is  bad,  for  the  reason  that  it  does  not  aver  that  the  husband 
owned  the  lands  at  the  time  of  the  marriage,  or  that  he  died 
seised  thereof,  as  owner.  In  this  contention,  however,  coun- 
sel for  appellant  are  mistaken.  The  second  paragraph  of  the 
complaint,  while  somewhat  more  specific  in  its  averments,  is 
substantially  the  same  as  the  first,  from  which  we  have  sum- 
marized the  material  facts  heretofore  mentioned  and  set  out, 
and  it  expressly  alleges  that  the  husband  was  in  fact  seised  of 
the  lands  in  controversy  at  the  time  of  his  marriage,  and  also 
at  the  date  of  his  death.  Or,  in  other  words^  the  paragraph 
proceeds  upon  the  theory  that  the  husband  in  fact  was  seised 
of  the  lands  in  dispute  at  the  date  of  his  marriage,  and  also  at 
his  death,  for  the  use  of  the  plaintiff,  or,  at  least,  so  far  as  her 
interest  therein  was  concerned,  notwithstanding  the  fraudulent 
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conveyances.  The  complaint  is  Bnfficient,  and  the  court  did  not 
err  in  overruling  the  demurrer  thereto.  Without  passing  upon 
the  question  of  whether  the  motion  for  a  new  trial  was  season- 
ably filed,  we  have  considered  the  evidence  in  the  case,  and  are 
of  the  opinion  that  it  is  sufficient  to  sustain  the  judgment. 
The  judgment  is  therefore  affirmed. 

FRAUDULENT  CONVBYANCBS  ON  DVB  OP  MARRIAQB.— 
Conveyances  of  real  estate  made  by  a  man  who  is  about  to  marry, 
without  the  knowledge  of  his  intended  wife,  and  with  the  object,  and 
for  the  purpose,  of  defeating  the  interest  which  she  would  acquire  in 
his  estate  by  the  marriage,  are,  as  to  her,  fraudulent  and  void:  See 
monographic  note  to  Thayer  v.  Thayer,  39  Am.  Dec.  218;  Granson  v. 
Cranson,  4  Mich.  230;  66  Am.  Dec.  534,  and  note;  Swaine  v.  Ferine, 
6  Johns.  Gh.  482;  9  Am.  Dec.  818.  So,  a  voluntary  conveyance  of 
property  on  the  eve  of  marriage,  without  the  knowledge  of  the  in- 
tended husband,  will  be  set  aside  as  a  fraud  on  the  marital  rights: 
Manes  v.  Durant,  2  Rich.  Bq.  404;  46  Am.  Dec.  66^  and  note.  See 
note  to  Lamb  v.  Lambi  80  Am.  St  Rep.  230. 
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APPBLLATB  PROGEDURE— WHBN  NOT  CONTROLLED 
BY  THE  PROBATE  PROCEDURE  AGT.— Where  the  remedy 
songht  by  or  against  an  estate  Is  not  provided  by  the  probate  pro- 
cedure act,  but  must  be  enforced  under  the  Givil  Gode,  an  appeal  is 
governed  by  such  code.  Therefore,  where  the  proceeding  is  to  ob- 
tain a  writ  of  assistance  to  place  a  purchaser  In  possession,  the  ap- 
peal may  be  taken  within  the  time  allowed  by  the  Givil  Gode. 

THE  ISSUING  OF  A  WRIT  OF  ASSISTANCE  Is  within  the 
discretion  of  the  court,  but  can  be  Justified  only  when  the  right  is 
clear,  and  there  is  no  equity  or  appearance  of  equity  in  the  defend- 
ant, and  when  the  sale  and  proceedings  under  the  decree  are  be- 
yond suspicion. 

A  WRIT  OF  ASSISTANCE  WILL  NOT  BE  ISSUED  where 
there  is  a  bona  fide  contest  as  to  the  right  to  the  possession  of  land 
und^  a  sale,  or  where  the  rights  of  the  parties  have  not  been  ad- 
judicated in  the  principal  suit. 

Thomas  D.  Evans,  for  the  appellant. 

L.  H.  Stanford,  G.  W.  Pigman,  Beuben  Conner,  and  J.  M. 
Mcintosh,  for  the  appellees. 

^^  HACKNEY,  J.  The  appellee  instituted  this  proceeding, 
by  petition,  for  a  writ  of  assistance  to  place  him  in  possession 
of  an  eighty  acre  tract  of  land  alleged  to  have  been  purchased 
by  him  at  a  sale  by  an  administrator  upon  an  order  of  the 
court  below.  Thomas  W.  Roach,  responding  to  the  petition,  al- 
Ipffed  that  the  decedent,  who  died  the  owner  in  fee  simple  of 
said  real  estate,  left  him  surviving  as  her  widower;  that  she  left 
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no  debts  contracted  before  her  marriage  to  Iiiin;  that  he  be- 
came and  continued  the  owner  in  fee  of  one-third  of  said  lands 
nndiyided  and  as  tenant  in  common  with  other  heirs  of  the 
decedent;  that  the  appellee^s  claim  of  title  rested  upon  proceed- 
ings by  said  administrator  to  sell  said  lands  to  pay  debts  of 
the  estate  of  said  decedent;  that  to  said  proceeding  he  was  a 
party,  bnt  the  only  allegation  as  to  him  in  the  petition  to  sell 
was  that  he  was  an  heir  of  the  decedent;  that  he  was  duly  sum- 
moned,  and  made  default,  and  that  no  issue  was  made  or  tried 
aa  to  him  excepting  that  which  arose  upon  the  allegation  that 
he  was  an  heir;  that  Clark  acquired  and  owns  two-thirds  of  the 
land,  undivided,  and  that  he,  appellant^  owns  the  remaining 
third,  Clark  claiming  to  own  the  whole.  The  prayer  was  for 
a  denial  of  the  writ,  for  the  quieting  of  his  title  to  a  one-third 
interest  in  fee  in  said  lands,  and  for  partition.  To  this  plead- 
ing the  appellee  filed  what  he  termed  a  reply,  in  which  he  set 
forth  that,  in  the  year  1893,  Francis  E.  Baker  had  owned  said 
lands,  and  had  sold  and  conveyed  ®^  them  to  the  decedent, 
no  part  of  the  consideration  for  the  conveyance  having  been 
paid,  but  that  she  had  executed  her  notes  for  five  thousand 
three  hundred  and  fifty  dollars,  and  had  secured  them  by  a 
mortgage  on  said  lands,  in  which  her  husband,  said  appellant, 
had  joined;  that  Baker  had  filed  his  claim  against  said  estate, 
and  which  had  been  allowed  by  the  administrator,  with  the 
knowledge  of  said  appellant;  that  the  appellant  had  sought  a 
loan  to  pay  said  mortgage.  It  is  alleged,  further,  that  said  ap- 
pellant knew  that  the  petition  sought  to  sell  the  entire  tract; 
that  the  order  of  the  court  was  to  sell  the  entire  tract  free  from 
liens;  that  the  notice  was  so  to  sell;  that  the  appdlee  believed 
that  he  was  purchasing  the  whole;  that  the  deed  described  the 
whole,  and  that  the  court  approved  the  sale  of  the  whole,  he, 
said  appellant,  having  been  present  at  each  of  said  steps  in  the 
sale  with  such  knowledge,  and  asserting  no  claim  to  any  inter- 
eat  in  said  lands;  that  the  appellee  would  not  have  bid  the  sum 
paid  by  him,  to  wit,  five  thousand  dollars,  for  the  two-thirds  of 
said  land,  and  would  not  have  bid  upon  the  whole,  nor  paid 
the  purchase  money  and  received  the  conveyance,  if  appellant 
had  at  any  of  said  steps  asserted  a  claim  to  any  part  of  said 
lands.  The  purchase  money,  notes  and  mortgage  of  the  de- 
cedent are  exhibited,  the  petition  to  sell  is  made  part  of  the 
pleading  by  reference,  and  the  order  of  sale  and  deed  are  filed 
also  as  exhibits.  A  demnrrer  to  this  reply  was  overruled,  and 
exception  reserved,  and  that  ruling  is  assi^ed  as  error.     A  trial 
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resulted  in  a  special  finding  by  the  courts  with  conclusions  of 
law,  holding:  1.  Appellee  estopped  to  assert  title  through  the 
lien  of  the  mortgage;  2.  Appellant  estopped  to  assert  title  or 
right  by  reason  of  his  acts;  3.  Appellee  entitled  to  the  writ  of 
assistance.  The  appellant,  Boach,  assigns  as  error  also  the  sec- 
ond and  third  conclusions  stated,  and  the  appellee  ^  assigns 
by  way  of  cross-error  said  first  conclusion  of  law. 

The  appellee  moves  to  dismiss  the  appeal  for  the  reason  that 
it  was  not  perfected  within  forty  days  from  the  rendition  of 
judgment.  This  motion  is  made  upon  the  theoiy  that  the  pro- 
ceeding was  connected  with  the  settlement  of  an  estate,  in  that 
it  was  to  make  effective  the  sale  by  the  lower  ^ourt  in  the  exercise 
of  its  probate  jurisdiction,  and  that  since  appeals  in  matters  con- 
nected with  a  decedent's  estate  must  be  taken  within  forty  days, 
as  provided  by  statute,  sections  2609  and  2610  of  Bums'  Bevised 
Statutes  of  1894,  therefore  the  appeal  must  be  dismissed. 

Where  the  remedy  sought  by  or  against  an  estate  is  not  pro- 
vided by  the  probate  procedure  act>  but  must  be  enforced  under 
the  Civil  Code,  the  appeal  is  not  under  sections  2609  and'2610, 
supra,  but  is  under  the  Civil  Code:  Simmons  v.  Beazel,  125 
Ind.  362;  Walker  v.  Steele,  nx  Ind.  436;  Koons  v.  Mellett,  121 
Ind.  685;  Wright  v.  Manns,  111  Ind.  422;  May  v.  Hoover,  112 
Ind.  455;  Heller  v.  Clark,  103  Ind.  591;  Claypool  v.  Gish,  108 
Ind.  428;  Dillman  v.  Dillman,  90  Ind.  685;  Yearley  v.  Sharp, 
96  Ind.  469;  Hillenberg  v.  Bennett,  88  Ind.  540;  Merritt  v. 
Straw,  6  Ind.  App.  360;  Louisville  etc.  By.  Co.  v.  Etzler,  4  Ind. 
App,  31;  Galentine  v.  Wood,  137  Ind.  632;  Harrison  Nat.  Bank 
V.  Culbertson,  147  Ind.  611.  The  remedy  here  invoked  is  not 
provided  by  the  probate  procedure  act,  but  is  of  a  purely  equita- 
ble character  enforcible  within  the  chancery  jurisdiction  of  the 
courts:  2  Ency.  of  PI.  &  Pr.  975;  Beach  on  Modem  Equity  Prac- 
tice, sec.  897;  Gibson's  Suits  in  Chancery,  sec.  628;  DanielFs 
Chancery  Practice,  6th  ed.,  sees.  1056,  1062,  1063,  1742;  Sharp 
V.  Carter,  8  P.  Wms.  375;  Pelham  v.  Newcastle,  3  Swanst.  289, 
note;  Payne  v.  Baxter,  2  Tenn.  Ch.  618;  Stanley  v.  Sullivan,  71 
Wis.  585;  6  Am.  St.  Rep.  246.  As  an  ^  independent  remedy, 
therefore,  the  practice  must  be  deemed  to  exist  under  the  gen- 
eral code,  since  the  appeals  therein  provided  obtain  as  to  equita- 
ble as  well  as  legal  proceedmgs,  where  special  provision  is  not 
made.  That  the  settlement  of  a  decedent's  estate  has  remote 
connection  with  the  remedy,  as  we  have  seen  from  the  authori- 
ties cited,  does  not  control.  That  remote  connection  was  not 
such  as  to  require  that  the  estate  should  be  made  a  parly,  and 
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the  final  settlement  need  not  be  delayed  because  of  the  appeaL 
The  appeal^  having  been  within  the  period  prescribed  by  the 
Civil  Code;,  was,  we  have  no  doubt>  in  time,  and  should  not  be 
dismissed. 

The  outline  of  the  pleadings,  as  we  have  shown,  discloses  an 
application  for  the  writ  of  assistance,  a  cross-action  to  quiet  title, 
and  an  answer  thereto  alleging  matters  of  estoppel  in  pais 
against  the  appellant  to  assert  his  claim  of  title.  Upon  the 
cross-complaint,  the  trial  court  held,  by  its  first  conclusion  of 
law,  that  the  appellee  obtained  no  rights  as  a  lienor  under  the 
mortgage,  the  notes  having  been  filed  and  allowed  as  a  claim 
against  the  estate  •only,  and  the  purchase  money  paid  by  the 
appellee  having,  with  that  from  another  source,  paid  the  mort- 
gage debt.  Upon  the  allegations  of  the  answer  to  the  cross- 
complaint  the  court  held,  by  the  second  conclusion,  that  the  ap- 
pellant, by  acts  in  pais,  had  estopped  himself  to  asser'i,  the  title 
claimed  by  him.  By  the  third  conclusion  the  court  held  that 
the  writ  should  issue. 

The  sufficiency  of  the  answer,  called  a  reply,  and  the  correctness 
of  the  second  and  third  conclusions  of  law,  are  pressed  upon  us, 
and  involve  inquiries,  as  they  seem  to  us,  remote  from  the  proper 
or  possible  scope  of  a  proceeding  for  the  writ  of  assistance,  ^^t  is 
commonly  declared  that  the  issuance  of  a  writ  of  assistance 
®®  rests  in  the  sound  discretion  of  the  court,  and  that  it  is  used 
only  when  the  right  is  clear,  when  there  is  no  equity  or  appear- 
ance of  equity  in  the  defendant,  and  when  the  sale  and  proceed- 
ings under  the  decree  are  beyond  suspicion;  and  it  is  certainly 
not  customary  to  issue  the  writ  where  there  is  a  bona  fide  con- 
test as  to  the  right  to  the  possession  of  the  land  under  the  sale, 
or  where  the  rights  of  the  respective  parties  have  not  been  fully 
adjudicated  in  the  principal  suit'^  2  Ency.  of  PI.  &  Pr.  980; 
Van  Meter  v.  Borden,  25  N.  J.  Eq.  414;  Schenck  v.  Conover,  13 
N.  J.  Eq.  220;  78  Am.  Dec.  95;  Hooper  v.  Yonge,  69  Ala.  484; 
Blauvelt  v.  Smith,  22  N.  J.  Eq.  32;  Thomas  v.  De  Baum,  14 
K  J.  Eq.  37;  Wiley  v.  Carlisle,  93  Ala.  238;  Barton  v.  Beatty, 
28  N.  J.  Eq.  412;  Knight  v.  Houghtalling,  94  N.  C.  411;  Fra- 
zier  V.  Beatty,  25  N.  J.  Eq.  343;  Stanley  v.  Sullivan,  71  Wis. 
585;  5  Am.  St.  Bep.  245;  Sansdell  v.  Maxwell,  32  Mich.  285; 
Flowers  v.  Brown,  21  111.  270;  Hayward  v.  Kinney,  84  Mich.  591. 
The  holding  of  the  lower  court  was  not  that  the  appellant 
was  estopped  by  the  proceeding  to  sell,  as  an  estoppel  by  record 
or  decree,  nor  by  the  allowance  of  Baker's  claim  against  the 
estate,  but  by  acts  in  pais.    Upon  this  holding  the  writ  was  or- 


Nov.  1897.]  Roach  t?.  Clark.  857 

dered,  not  because  the  proceeding  and  sale  in  probate  were  be- 
yond suspicion^  or  were  fully  adjudicated^  nor  because  there 
was  no  appearance  of  equity  in  the  appellant's  claim  of  title, 
but  it  was  ordered  upon  independent  proceedings^  in  the  nature 
of  an  action  at  law  to  quiet  title^  and  upon  the  concession  of  title 
originally,  but  which  had  been  lost  by  acts  in  pais.  The  appli- 
cation for  the  writ  of  assistance  could  never  have  been  recognized 
to  supply  a  remedy  to  quiet  title  concurrent  with  the  statutory 
remedy.  It  was  designed  rather  as  a  summary  remedy  for  the 
enforcement  ®®  of  a  right  already  determined  by  a  court  of 
equity,  and  which  determination  one  of  the  parties  refuses  to 
recognize,  and  the  other' may  enforce  without  resort  to  a  new 
suit  or  action.  But,  where  the  rights  of  the  parties  have  not 
been  so  determined  as  to  render  further  litigation  necessary,  the 
application  for  the  writ  may  not  be  the  basis  of  such  further  liti- 
gation.  The  necessity  appearing,  upon  application  for  the  writ,, 
the  court  will  deny  the  writ,  and  the  parties  will  be  left  to  the 
forum  having  jurisdiction  of  the  question  unsettled. 

The  cross-demand  and  the  answer  thereto  departed  from  the 
theory  upon  which  the  application  for  the  writ  could  rest,  and, 
when  filed,  the  writ  should  have  been  denied.  The  error,  there* 
fore,  in  granting  the  writ,  should  be  carried  back  to  the  applica* 
tion,  and  intermediate  proceedings  should  be  vacated  and  held 
for  naught:  Equitable  Accident  Ins.  Co.  v.  Stout,  135  Ind.  444, 
457.  The  judgment  is  reversed,  with  instructions  to  sustain 
the  demurrers  to  the  reply  and  answer,  and  to  deny  the  writ. 

WRIT  OP  ASSISTANCE- WHEN  WILL  ISSUB.-The  exercise  of 
power  to  grant  a  writ  of  assistance  rests  In  the  sound  discretion  of 
the  court,  and  the  power  will  never  be  exercised  In  a  case  of  doubt, 
nor  under  color  of  Its  exercise  will  a  question  of  legal  title  be  tried 
or  decided:  Schenck  v.  Conover,  18  N.  J.  Eq.  220;  78  Am.  Dec.  95, 
and  note.  The  writ  will  Issue  to  put  an  execution  purchaser  in  pos- 
session only  when  the  rights  of  the  parties  affected  have  been  fully 
determined  by  Judgment:  Stanley  v.  Sullivan,  71  Wis.  585;  5  Am.  St. 
Rep.  245,  and  note;  Exum  v.  Baker,  115  N.  O.  242;  44  Am.  St  Rep. 
449.  See  monographic  note  to  Wilson  v.  Polk,  51  Am.  Dec.  152-158, 
on  writs  of  assistance.  The  writ  will  not  issue  when  there  is  a  con- 
test  as  to  the  right  of  the  execution  purchaser  to  the  possession  of 
the  Umd  sold:  Stanley  v.  Sullivan,  71  Wis.  585;  0  Am.  8t  Sep.  246. 
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MaGBB   V.  OVBBSHINBB. 

[IW  IHDIAMA,  127.] 

STREETS— ADDITIONAL  SERVITUDE  IN.— The  Use  of  a 
public  street  for  a  telephone  line  Is  a  serrltnde  within  the  contem- 
plated uses  of  such  street.  Hence  it  does  not  Impose  an  additional 
burden  for  which  an  owner  of  abutting  property  is  entitled  to  be 
compensated. 

STREETS^NBW  USES  OP.— The  dedication  or  appropriation 
of  lands  for  a  public  street  is  not  restricted  to  the  purposes  for  which 
streets  have  hitherto  been  used,  but  the  uses  may  be  enlarged  to 
answer  all  the  additional  and  improved  methods  of  attaining  the 
same  objects  and  enjoying  the  same  privileges,  not,  however,  to  the 
substantial  impairment  of  the  owner's  use  and  enjoyment  of  his 
abutting  property. 

A  TELEPHONE  SYSTEM  MAY  BE  OWNED  AND  CON- 
DUCTED by  an  Individual  as  well  as  by  a  corporation  or  association. 

G.  W.  Punk,  D.  H.  Chase,  and  Blacklidge  &  Shirley,  for  the 
appellant. 

S.  T.  McConnell,  A.  G.  Jenkins,  M.  Bell,  W.  C.  Purdum,  E.  B. 
Goodykoonts,  and  G.  M.  Ballard,  for  the  appellee. 

*^®  HACKNEY,  J.  Eufus  Magee,  the  owner  of  a  business 
property  fronting  upon  one  of  the  principal  business  streets  of 
the  city  of  Logansport  and  the  owner  of  the  fee  in  the  street, 
brought  this  suit  for  a  mandatory  injunction  to  cause  the  re- 
moval of  a  telephone  pole  placed  by  the  appellee,  Overshiner, 
in  the  curb-line  of  the  sidewalk  in  front  of  said  property.  The 
appellee,  the  owner  of  the  telephone  system  in  said  city,  placed 
said  pole  and  strung  wires  upon  the  same  in  the  night-time, 
after  protest  by  the  appellant,  and  without  compensation  to  or 
consent  from  him. 

The  principal  question  in  the  case  is  as  to  whether  such  use 
of  the  street  is  a  servitude  not  within  the  contemplated  uses  of 
a  city  street,  and,  therefore,  an  additional  burden  upon  the  fee 
of  the  appellant  for  which  he  should  be  compensated. 

The  decisions  of  the  courts  of  this  country,  so  far  from  estab- 
lishing a  definite  rule  upon  this  question,  are  at  such  variance 
as  to  render  hopeless  any  effort  to  reconcile  them. 

At  the  threshold  of  our  inquiries  there  are  certain  well-recog- 
nized propositions:  The  owner  of  the  fee  in  a  street  which  has 
been  dedicated  or  condemned  for  a  street  is  entitled  to  restrict 
its  uses  to  such  as  are  proper  street  uses,  as  stated  by  most  of 
the  decisions,  to  the  uses  contemplated  at  the  dedication  or  con- 
demnation; the  public  have  only  an  easement  for  the  proper 
uses  of  a  street.    When  applied  to  new  uses  the  fee-owner  is  en* 
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titled  to  compensation.  When  a  use  is  by  proper  public  au- 
thority,  and  is  not  an  additional  burden  upon  the  fee,  no  com- 
pensation is  due  the  fee  ^"^  owner.  In  the  use  of  the  public 
easement  there  is  no  right  to  unreasonably  burden  the  fee  to 
the  special  injury  and  damage  of  the  fee-owner. 

These  general  propositions,  however,  are  of  little  service  when 
we  revert  to  the  question:  Is  the  telephone  equipment  an  un- 
necessary or  unreasonable  obstruction  and  a  new  and  additional 
servitude?  Will  it  suffice  to  say  that  because  a  street  was  dedi- 
cated or  condemned  fifty  years  ago,  before  electric  inventions 
for  lighting,  communicating  oral  and  telegraphic  messages,  and 
propelling  street-cars  were  thought  of,  it  could  not,  therefore, 
have  been  condemned  or  dedicated  in  contemplation  of  the  uses 
,  therein  of  such  inventions;  or  that  because  gas  had  not  been  used 
as  a  method  of  lighting,  the  right  to  lay  pipes  to  conduct  the 
gas  could  not  have  been  contemplated;  or  that  because  water, 
for  protection  against  fire,  had  not  been  forced  through  pipes  in 
the  streets,  such  use  could  not  have  been  contemplated,  and  so 
on  as  to  the  uses  of  the  street  for  sewerage,  for  natural  gas  pip- 
ing, for  telegraph  or  telephone  lines,  above  or  below  the  surface 
of  the  street,  or  for  the  possible  future  uses  of  pneumatic  tubes 
for  the  transmission  of  mail  or  parcels,  and  the  distribution 
of  steam  or  electricity  for  heating,  et  cetera?  If  what  was  actu- 
ally contemplated  at  the  time  of  the  dedication  should  be  found 
to  answer  the  question  in  eveiy  case,  many  of  the  uses  common 
to  the  streets  of  every  city  would  be  additional  servitude  for 
which  the  fee-owner  would  be  entitled  to  compensation. 

It  must  be,  however,  that  the  contemplated  uses  should  be 
deemed  to  have  been  not  only  in  the  walking,  riding  upon  horse- 
back and  in  wagons  or  other  vehicles  drawn  by  animals,  in  the 
going  and  returning  upon  business,  social,  religious,  or  political 
missions,  **^  but  also  by  such  methods  of  travel  and  communi- 
cation, in  addition  or  in  substitution  for  those,  as  might  come 
into  vogue  and  be  accepted  and  recognized  as  proper  and  im- 
portant uses  of  the  streets  in  the  varying  needs  and  demands  of 
commerce,  and  the  relations  of  man  to  man  socially  and  other- 
wise. If  this  were  not  true,  the  way  originally  dedicated  for  a 
suburban  highway,  but  by  the  growth  of  population  becoming 
a  city  street,  or  the  dedication  of  a  village  or  town  street  aftep- 
ward  becoming  the  principal  thoroughfare  of  a  great  city,  would 
be  limited  to  the  uses  in  vogue  at  the  time  and  suited  to  the 
country  road  or  the  village  or  town  street,  and  the  growth  of 
population,  the  advancement  of  commerce,  and  the  increase  in 
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inventioiiB  for  the  aid  of  mankind  would  be  required  to  adjust 
themflelYes  to  the  conditions  existing  at  the  time  of  the  dedi- 
cation, and  with  reference  to  the  uses  then  actually  contem- 
plated. That  a  dedication  or  condemnation  is  deemed  to  com- 
prehend uses  not  actually  in  the  minds  of  the  parties  at  the 
time  is  seen  from  the  almost  unvarying  rule  that  the  electric 
street  railway  systems  are  not  a  new  use  and  an  additional  servi- 
tude, but  are  a  new  method  of  enjoying  an  old  and  ever-existing 
use:  Eichels  v.  Evansville  Street  Ey.  Co.,  78  Ind.  261;  41  Am. 
Eep.  661;  Chicago  etc.  Ey.  Co.  v.  "WTiiting  etc.  Ey.  Co.,  139  Ind. 
297;  47  Am.  St.  Eep.  264;  Lockhart  v.  Craig  Street  ity.  Co.,  139 
Pa.  Si  419;  Detroit  City  Ey.  Co.  v.  Mills,  85  Mich.  634.  They 
carry  the  people  by  means  of  a  propulsive  force  which  is  a  sub- 
stitute for  the  horse  or  mule  which  formerly  drew  the  cars. 
The  horse-car  was  accepted  as  a  conveyance  added  to  the  numer- 
ous kinds  of  vehicles  in  use,  and  varying  in  the  use  of  station- 
ary tracks  or  railways. 

Poles  and  wires  for  electric  lighting  have  been  admitted  as  a 
proper  use,  on  the  ground  that  the  ^**  streets  are  lighted  and 
their  general  uses  thereby  made  safer  and  more  expeditious.  In* 
cidentally,  the  same  use  has  been  employed  for  supplying  light 
to  public,  business,  and  private  houses.  Sewers  have  been  ad- 
mitted as  not  constituting  an  additional  servitude  because  they 
afforded  a  means  of  drainage  for  the  street^  although  one  use 
was  in  carrying  the  waste  from  buildings  of  the  citizens.  Gas 
mains  and  poles  were  admitted  in  like  manner  as  electric  light- 
ing systems  and  for  like  uses. 

In  none  of  these  cases  has  the  inquiry  been  as  to  whether  the 
fee-owner  contemplated  such  uses,  or  whether  they  were  in 
vogue  at  the  time  of  the  dedication.  They  were  always  deemed 
to  constitute  a  beneficial  use  of  the  streets  aa  in  some  degree 
aiding  in  the  means  or  opportunities  for  conducting  the  affairs 
of  the  inhabitants,  and  in  facilitating  the  communication  indis- 
pensable to  such  affairs. 

Some  of  the  authorities,  reaching  the  same  conclusion,  treat 
the  uses  of  a  street,  arising  from  a  dedication  or  condenmation, 
as  expansive,  not  confined  to  uses  already  permitted,  but,  as 
civilization  advances,  admitting  new  uses:  Angell  and  Ames  on 
Corporations,  sec.  312;  Julia  Building  Assn.  v.  Bell  Tell.  Co., 
88  Mo.  268;  67  Am.  Eep.  398;  Cater  v.  Northwestern  Tel,  etc. 
Co.,  60  Minn.  639;  61  Am.  St.  Eep.  643;  Detroit  City  Ey.  Co.  t. 
Mills,  86  Mich.  634. 

In  Cater  v.  Northwestern  TeL  etc.  Co.,  60  Minn.  689,  61  Am. 
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St  Bep.  543,  it  is  said:  'The  question,  then,  is.  What  is  the 
nature  and  extent  of  the  public  easement  in  a  highway?  If  there 
is  any  one  fact  established  in  the  histoiy  of  society  and  of  the 
law  itself,  it  is  that  the  mode  of  exercising  this  easement  is  ex- 
pansive, developing  and  growing  as  civilization  advances.  In 
the  most  primitive  state  of  society  the  conception  of  a  highway 
was  merely  a  footpath;  in  a  slightly  more  advanced  state  it  in- 
cluded ^"*  the  idea  of  a  way  for  pack  animals,  .  •  .  .  consti- 
tuting, respectively,  the  'iter,'  the  'actus,'  and  the  'via'  of  the 
Bomans.  And  thus  the  meithods  of  using  public  highways  ex- 
panded with  the  growth  of  civilization,  until  to-day  our  urban 
highways  are  devoted  to  a  variety  of  uses  not  known  in  former 
times,  and  never  dreamed  of  by  the  owners  of  the  soil  when 
the  public  easement  was  acquired.  Hence  it  has  become  settled 
law  that  the  easement  is  not  limited  to  the  particular  methods 
of  use  in  vogue  when  the  easement  was  acquired,  but  includes 
all  new  and  improved  methods,  the  utility  and  general  con- 
venience of  which  may  afterward  be  discovered  and  developed 
in  aid  of  the  general  purpose  for  which  highways  are  designed. 
And  it  is  not  material  that  these  new  and  improved  methods 
of  use  were  not  contemplated  by  the  owner  of  the  land  when 
the  easement  was  acquired,  and  are  more  onerous  to  him  than 
those  then  in  use/' 

Judge  Elliott,  in  his  work  on  Boads  and  Streets,  page  529, 
quotes  approvingly  from  Gooley^  Constitutional  Limitations, 
556,  as  follows:  "When  land  is  taken  or  dedicated  for  a  town 
street,  it  is  unquestionably  appropriated  for  all  ordinary  pur- 
poses of  a  town  street;  not  merely  the  purposes  to  which  such 
streets  were  formerly  applied,  but  those  demanded  by  new  im- 
provements and  new  wants.  Among  these  purposes  is  the  use 
for  carriages  which  run  on  a  grooved  track;  and  the  preparation 
of  important  streets  in  large  cities  for  their  use  is  not  only  a 
frequent  necessity,  which  must  be  supposed  to  have  been  con- 
templated,  but  it  is  almost  as  much  a  matter  of  course  as  the 
grading  and  paving." 

Upon  this  branch  of  our  inquiries  we  must  conclude,  there- 
fore, upon  both  reason  and  authority,  that  the  uses  of  streets 
prevailing  at  the  time  of  the  taking  ***  or  dedication  of  a  street 
are  not  the  limits  of  the  uses  to  which  the  public  is  entitled,  and 
which  the  soil-owner  is  deemed  to  have  contemplated,  but  that 
such  uses  are  to  be  enlarged  to  include  all  of  the  additional  and 
improved  methods  of  attaining  the  same  objects  and  enjoying 
the  same  privileges,  not,  however,  to  the  denial  or  substantisd 
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impairment  of  the  fee-owner's  use  and  enjoyment  of  his  abutting 
property. 

Is  the  telephone^  with  its  necessary  poles  and  wiree^  to  be  re- 
garded as  a  new  use^  so  disconnected  from  the  purposes  and  ob- 
jects in  actual  and  Iqgal  contemplation  when  our  city  streets 
were  dedicated  or  condemned  as  to  constitute  an  additional 
servitude? 

The  telegraph  equipment^  in  its  occupancy  of  the  highway  or 
street,  and  its  uses  is  the  nearest  parallel  we  have  to  that  of  the 
telephone  system.  They  are  both  inventions  for  communica- 
tion by  electricity.  The  equipment  occupying  the  streets  is  the 
same.  Some  authorities  have  attempted  to  distinguish  between 
the  uses  contemplated  of  dty  streets  and  of  suburban  highways. 
This  distinction  was  recognized  by  this  court  in  E^incaid  v. 
Indianapolis  etc.  Oas  Co.,  124  Ind.  577,  19  Am.  St.  Bep.  113, 
where  this  language  was  employed:  'There  is  an  essential  dis- 
tinction between  urban  and  suburban  highways,  and  the  rights 
of  the  abutters  are  much  more  limited  in  the  case  of  urban 
streets  than  they  are  in  the  case  of  suburban  ways.  We  note 
the  distinction  between  the  classes  of  public  ways,  and  declare 
that  the  servitude  in  the  one  class  is  much  broader  &an  it  is  in 
the  other.** 

In  Elliott's  Beads  and  Streets,  page  299,  it  is  said:  'There  is 
an  essential  difference  between  urban  and  suburban  servitudes. 
The  owner  of  the  dominant  estate  in  an  urban  servitude  has 
very  much  more  authority,  and  much  greater  rights  than  the 
owner  of  the  ^**  dominant  estate  in  a  suburban  servitude. 
The  easement  of  the  one  is  very  much  more  comprehensive 
than  that  of  the  other.  It  is  doubtful  whether,  of  all  the  servi- 
tudes, there  is  one  so  broad  and  comprehensive  as  that  of  a  city 
in  its  streets.'*  Again,  the  same  author  says,  on  page  307,  *The 
easement  in  a  city  is  so  broad  and  exclusive  as  to  leave  v^  lit- 
tle, if  any,  private  right  of  use  in  the  owner  of  the  servient 
estate.** 

If  this  doctrine  is  accepted,  and  we  think  it  must  be,  the  cases 
which  hold  that  telegraph  and  telephone  lines  upon  country 
highways  are  an  additional  servitude  cannot  be  given  much 
weight  in  determining  the  question  before  us.  However,  those 
cases  which  hold  that  these  uses  of  the  suburban  ways  are  not  an 
additional  servitude,  if  their  reasoning  is  tenable,  apply  to  the 
cases  of  city  streets  with  greater  force  than  to  those  of  country 
ways. 

Cater  v.  Northwestern  Tel.  etc.  Co.,  60  Minn.  539,  61  Am. 
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St.  Bep.  543,  is  Buch  a  case.  In  addition  to  the  pertinent  quota- 
tion already  made  from  that  case,  we  quote  the  following:  ^^e 
are  not  unmindful  that  priyate  property  cannot  be  taken  for 
a  public  use  vrithout  compensation,  however  important  that  pub* 
lie  use  is.  We  are  not  forgetful  of  the  fact  that  care  should  be 
taken  that,  in  the  popular  zeal  for  modem  public  improvements, 
the  burden  of  furnishing  these  improvements  should  not  be 
shifted  from  the  public,  and  imposed  upon  any  particular  class 
of  individuals.  But  viewing,  as  we  do,  highways  as  being  de- 
signed as  public  avenues  of  travel,  traffic,  and  communication, 
the  use  of  which  is  not  necessarily  limited  to  travel  and  the 
transportation  of  property  in  moving  vehicles,  but  extends  as 
well  to  communication  by  the  transmission  of  intelligence,  it 
seems  to  us  that  such  a  use  of  a  highway  is  within  the  general 
purpose  for  which  highways  are  designed,  ^**  and,  within  the 
limitations  which  we  have  suggested,  does  not  impose  an  addi- 
tional servitude  upon  the  land;  in  short,  that  it  is  merely  a 
newly  discovered  method  of  using  the  old  public  easement.^ 

Another  case  of  the  same  character  is  that  of  People  v.  Eaton, 
100  Mich.  208.  It  was  there  said:  ''When  these  lands  were 
taken  or  granted  for  public  highways,  they  were  not  taken  or 
granted  for  such  uses  only  as  might  then  be  expected  to  be 
made  of  them,  by  the  common  method  of  travel  then  known,  or 
for  the  transmission  of  intelligence  by  the  only  methods  then 
in  use,  but  for  such  methods  as  the  improvement  of  the  coun- 
try, or  the  discoveries  of  future  times,  might  demand It 

would  be  a  great  calamity  to  the  state  if,  in  the  development  of 
the  means  of  rapid  travel,  and  the  transmission  of  intelligence 
by  telegraph  or  telephone  communication,  parties  engaged  in 
such  enterprises  were  compelled  to  take  condemnation  proceed- 
ings before  a  single  track  could  be  laid  or  a  pole  sef  This 
latter  proposition  can  be  the  better  appreciated  by  the  supposi- 
tion that  in  the  city  of  Indianapolis  a  telephone  company  should 
be  required  to  make  legal  condemnations  as  to  the  twenty  thou- 
sand or  more  properties  fronting  upon  the  streets  of  that  city. 

The  cases  of  Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Eep.  7, 
York  V.  Telephone  Co.  v.  Kessey,  5  Pa.  Dis.  Eep.  366,  and  Julia 
Building  Assn.  v.  Bell  Tel.  Co.,  88  Mo.  258,  57  Am.  Hep.  398, 
are  directly  in  point  in  holding  that  the  erection  of  telephone 
systems  upon  city  streets  is  not  an  additional  servitude  for  which 
the  adjacent  fee-owner  is  entitled  to  damages,  but  that  such  use, 
being  an  improved  method  of  transmitting  intelligence,  and  a 
nibstitnte  for  the  messenger  upon  foot,  on  horseback,  or  by  ve- 
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hide,  is  within  the  contemplated  uses  at  the   time  of  the 
dedication. 

1^  In  the  last  case  cited,  it  was  said:  "These  streets  are  re- 
quired by  the  public  to  promote  trade  and  facilitate  communi- 
cations in  the  daily  transactions  of  business  between  the  citizens 
of  one  part  of  the  city  and  those  of  another,  as  well  as  to  accom* 
modate  the  public  at  large  in  these  respects.  If  a  citizen  living 
or  doing  business  on  one  end  of  Sixth  street  wishes  to  commu- 
nicate with  a  citizen  living  and  doing  business  on  the  other 
end,  or  at  any  intermediate  point,  he  is  entitled  to  use  the 
street,  either  on  foot,  on  horseback,  or  in  a  carriage,  or  other 
vehicle  in  bearing  his  message.  The  defendants  in  this  case 
propose  to  use  the  street  by  making  the  telephone  poles  and 
wires  the  messenger  to  bear  such  communications  instantane- 
ously and  with  more  dispatch  than  in  any  of  the  above  methods, 
or  any  other  known  method  of  bearing  oral  communications. 
Not  only  would  such  communications  be  borne  with  more  dis- 
patch, but,  to  the  extent  of  the  number  of  communications  daily 
transmitted  by  it,  the  street  would  be  relieved  of  that  number  of 
footmen,  horsemen,  and  carriages.  If  a  thousand  messages  were 
daily  transmitted  by  means  of  telephone  poles,  wires,  and  other 
appliances  used  in  telephoning,  the  street  through  these  means 
would  serve  the  same  purpose,  which  would  otherwise  require 
its  use  either  by  a  thousand  footmen,  horsemen,  or  carriages  to 
effectuate  the  same  purpose.  In  this  view  of  it  the  erection  of 
telephone  poles  and  wires  for  transmission  of  oral  messages,  so 
far  from  imposing  a  new  and  additional  servitude  would,  to  the 
extent  of  each  message  transmitted,  relieve  the  street  of  a  servi- 
tude or  use  by  a  footman,  horseman,  or  carriage.'*  - 

In  the  case  of  Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Bep.  7,  a 
like  reasoning  is  adopted.  It  is  there  said:  "The  discovery  of 
the  telegraph  developed  a  new  and  valuable  mode  of  communi- 
cating intelligence.  Its  use  is  certainly  similar  *•''  to,  if  not 
identical  with,  that  public  use  of  transmitting  information  for 
which  the  highway  was  originally  taken,  even  if  the  means  adopt- 
ed are  quite  different  from  the  post-boy  or  the  mail-coach.  It  is 
a  newly  discovered  method  of  exercising  the  old  public  easement, 
and  all  appropriate  methods  must  have  been  deemed  to  have 
been  paid  for  when  the  road  was  laid  out.'* 

In  Hershfield  v.  Eocky  Mountain  etc.  Tel.  Co.,  12  Mont.  103, 
it  was  held  that  the  telephone  equipment  was  not  a  new  and  ad- 
ditional burden  upon  the  fee  in  a  city  street,  quoting  with  ap- 
proval from  Julia  Building  Assn.  v.  Bell  Tel.  Co.,  88  Mo.  258;  67 
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Am.  Bep.  398.  It  is  true  that  it  was  further  held  that  the  fee  in 
the  street  was  not  in  the  abutting  owner^  but  the  proposition  is 
distinctly  adopted  that  it  is  germane  to  the  proper  use  of  streets 
to  allow  the  setting  of  poles  and  wires  for  the  telephone. 

In  McCormick  v.  District  of  Columbia,  4  Mackey,  396,  54  Am. 
Bep.  284,  the  right  of  the  telephone  system  to  occupy  the  streets 
as  a  proper  street  use  was  held.  The  same  right  was  recognized 
in  Irwin  v.  Great  Southern  Tel.  Co.,  37  La.  Ann.  63,  but  it  was 
placed  upon  the  rule  that  the  abutting  owner  could  not  complain 
since  the  fee  in  the  streets  was  in  the^ public. 

We  obeerve  no  means  of  distinguishing  against  the  telephone 
equipment,  on  the  ground  that  its  poles  are  not  in  motion  as  are 
ordinary  instniments  of  travel,  since  the  permanent  occupancy 
by  the  trolley  poles,  the  gas  and  water  pipes,  et  cetera,  is  main- 
tained: See  People  v.  Eaton,  100  Mich  208;  York  Telephone  Co. 
V.  Keesey,  6  Pa.  Dis.  Eep.  366. 

If  the  existence  of  private  benefit  to  the  fee-owner  were  the 
turning  point  between  the  admission  of  those  things  not  instru- 
ments of  travel  or  movement,  as  the  fire  cistern,  the  illuminating 
and  heating  gases,  the  ^^  waterpipes,  sewers,  et  cetera,  and  the 
telephone,  it  would  be  exceedingly  difficult  to  establish  the  ab- 
sence of  private  benefit  to  the  property  owner  and  business  man 
in  the  employment  of  the  telephone. 

Opposed  to  the  view  of  the  question  as  we  have  presented  it 
are  cited  several  authorities:  S towers  v.  Postal  Telegraph  Cable 
Co.,  68  Miss.  669,  24  Am.  St.  Rep.  290,  involved  the  right  to 
place  telegraph  poles  upon  the  sidewalk  in  the  city  of  Vicksburg. 
The  controlling  portion  of  the  opinion  is  as  follows:  ^^There  is 
some  conflict  in  the  authorities,  but  the  decided  weight  is  to  the 
effect  that  telegraph  companies  form  no  part  of  the  equipment 
of  a  public  street,  but  are  foreign  to  its  use,  and  that  where  the 
abutting  owner  is  the  owner  of  the  fee  to  the  center  of  the  street 
he  is  entitled  to  additional  compensation  for  the  additional  bur- 
den placed  upon  his  land:  Lewis  on  Eminent  Domain,  sec.  131, 
citing  Board  of  Trade  Tel.  Co.  v.  Barnett,  107  HI.  607,  47  Am. 
Rep.  453;  Dusenbury  v.  Mutual  Tel.  Co.,  11  Abb.  N.  C.  440; 
Metropolitan  Tel.  Co.  t.  Colwell  Lead  Co.,  18  Jones  &  S.  488; 
Broome  v.  New  York  etc.  Tel.  Co.,  42  N.  J.  Eq.  141;  contra, 
Hewett  V.  Western  Union  Tel.  Co.,  4  Mackey,  424;  Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7;  Julia  Building  Assn.  v.  Bell 
Tel.  Co.,  88  Mo.  258,  57  Am  Rep.  898."  All  of  the  cases  cited 
by  the  court  as  in  conflict  with  its  opinion  have  been  cited  by  us. 
Those  cited  in  support  of  the  opinion  are  by  reference  to  Lewis 
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HIGHWAYS  —  ADDITIONAL  SERVITUDES  —  TELEPHONE 
LINE.— The  adjudged  cases  upon  the  question  raised  in  the  princi* 
pal  case  present  an  irreconcilable  conflict  of  authority,  and  seem  to 
be  about  equally  divided.  It  seems,  however,  that  the  later  cases, 
and  perhaps  the  weight  of  authority,  sustain  the  doctrine  without 
qualllication  that  a  telegraph  or  telephone  line  along  a  public  street 
or  highway  is  no  part  of  the  equipment  of  the  street,  but  is  foreign 
to  its  use,  and  the  imposition  of  an  additional  servitude  for  which 
the  abutting  owner  must  be  compensated:  See  monographic  note  to 
Chesapeal^e  etc.  Tel.  Co.  v.  Mackenzie,  28  Am.  St  Rep.  229;  Postal 
Tel.  Cable  Co.  v.  Eaton,  170  111.  513;  62  Am.  St.  Rep.  390.  Contra, 
and  in  accord  with  the  principal  case.  Cater  ▼.  Northwestern  Tele- 
phone etc.  Co.,  60  Minn.  639;  51  Am.  St  Rep.  543,  and  note. 

HIGHWAYS  —  NEW  USES  OP.— It  can  be  said  to  have  been 
within  the  legal  contemplation  of  all  that  a  public  highway  should, 
from  time  to  time,  be  used  for  all  purposes  by  which  the  object  of 
its  creation  could  be  promoted:  Green  v.  City  etc.  Ry.  Co.,  78  Md. 
294;  44  Am.  St.  Rep.  288.  A  public  street  may  be  applied  to  all 
purposes  which  are  not  subversive  of  Its  proper  use,  nor  inconsistent 
with  the  uses  contemplated  in  its  dedication,  grant,  or  condemna- 
tion: Gaus  etc.  Mfg.  Co.  v.  St  Louis  etc.  B.  B.  Co.,  118  Mo.  308;  85 
Am.  8t  Bep.  706,  and  note; 


Baum  v.  Thoms. 

[150  IKDIAHA,  878.] 

USURY— REMEDY  OF  ONE  WHO  HAS  SUBMITTED  TO.- 
A  borrower  who  has  paid  more  than  legal  interest  is  not  restricted 
to  the  remedy  given  by  statute,  but  may  maintain  an  action  of  as- 
sumpsit to  recover  the  excess  of  interest  paid  on  paying,  or  ofTeriug 
to  pay,  the  money  loaned  with  legal  interest 

STATUTE— REPEAL.  OF— EFFECT  ON  RESTORING  A 
COMMON-LAW  RULE  OR  REMEDY.— Where  a  statute  or  rule  of 
common  law  is  repealed  or  modified,  and  the  repealing  or  modifyin;; 
act  is  afterward  expressly  or  impliedly  repealed  by  an  act  which 
manifests  no  intention  that  the  statute  or  common-law  rule  repealed 
or  modified  shall  continue  repealed  or  modified,  the  repeal  of  the  re- 
pealing or  modifying  act  revives  the  act  or  common-law  rule  so  re- 
pealed or  modified. 

USURY— PAYMENT  OF  IS  NOT  DEEMED  VOLUNTARY.— 
A  payment  of  usurious  interest  is  regarded  as  made  under  the  con- 
straint of  a  formal,  though  illegal,  contract,  obtained  by  taking  ad- 
vantage of  the  necessities  of  the  borrower,  and  is,  therefore,  ex- 
cepted from  the  ordinary  rule  that  one  voluntarily  paying  money  on 
an  illegal  scheme  cannot  maintain  an  action  to  recover  such  pay- 
ment 

PRACTICE.— If  a  motion,  taken  as  a  whole,  is  not  sustainable, 
the  court  is  Justified  in  denying  it  though  the  moving  party  is  en- 
titled to  a  part  of  the  relief  sought. 

John  W.  Keeling  and  Charles  Averill,  for  the  appellants. 

Hez.  Dailey,  H.  M.  Wygatt,  G.  B.  Estabrook  and  Q.  W.  Spahr, 

for  the  appellee. 

®^^  MONKS,  J.     Appellee  brought  this  action  against  appel- 
lants to  set  aside  and  cancel  a  note  and  mortgage  executed  by 
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her,  and  to  recover  usurious  interest  paid  to  appellants. 

The  court  tried  said  cause,  and  made  a  general  finding  in  favor 
of  appellee,  and,  over  the  separate  motion  of  each  appellant- for  a 
new  trial,  judgment  was  rendered  in  favor  of  appellee.  Appel- 
lants filed  separate  motions  to  modify  the  judgment  which  were 
overruled. 

The  errors  assigned  call  in  question  the  sufficiency  ^^^  of  the 
complaint,  the  action  of  the  court  in  overruling^he  motions  for 
a  new  trial,  and  in  overruling  the  motions  to  modify  the  judg- 
ment. 

The  complaint  charges,  in  substance,  that  the  defendants  in 
the  court  below  were  engaged  in  the  business  of  loaning  money  at 
usurious  interest,  and  that,  while  they  had  separate  places  of 
business,  they. had  an  understanding  and  arrangement  between 
themselves  by  which  the  loans  were  changed  from  one  to  the 
other  in  order  the  more  successfully  to  carry  on  the  business  of 
loaning  money  at  illegal  and  usurious  interest;  that  appellee  bor- 
rowed twenty-five  dollars  in  1891,  and  fifty  dollars  in  1892,  under 
agreement  that  she  was  only  to  pay  interest  at  the  legal  rate,  and 
that  she  paid  thereon,  principal  and  interest,  one  hundred  and 
seventy-five  dollars,  when  in  1894  they  claimed  that  there  was 
yet  due  one  hundred  and  fifty  dollars — when  in  fact  the  sum 
loaned  had  been  fully  paid,  principal  and  legal  interest,  and  she 
had  paid  them  in  addition  thereto  fifty  dollars  usurious  interest 
on  said  loan;  that  she  finally  executed  the  mortgage  and  note  for 
one  hundred  and  twelve  dollars  and  sixty  cents,  set  out  in  the 
complaint,  on  account  of  the  threats,  importunities,  and  oppres- 
sive conduct  of  the  parties,  which  are  set  forth  in  the  complaint 
at  great  length.  It  is  evident  that  said  complaint  was  sufficient 
to  withstand  a  demurrer  for  want  of  facts. 

The  causes  assigned  for  a  new  trial  are:  1.  That  the  decision 
of  the  court  was  not  sustained  by  sufficient  evidence;  2.  That  the 
decision  of  the  court  is  contrary  to  law;  3.  That  the  damages  as- 
sessed are  excessive;  4.  Error  in  the  assessment  of  the  amount  of 
recovery,  the  same  being  too  large. 

It  ia  insisted  by  appellant  Mackey,  to  whom  the  note  and  chat- 
tel mortgage  in  controversy  were  executed,  that  the  evidence 
shows  that  he  loaned  one  hundred  and  five  dollars  and  ten  cents 
to  appellee  and  took  said  note  and  chattel  mortgage  for  one  hun- 
dred and  twelve  dollars  and  fifty  cents,  and  that  said  appellee  bor- 
rowed the  same  to  "®*  pay  what  she  owed  appellant  Baum,  and 
that,  when  said  note  and  mortgage  were  executed,  a  check  for 
one  hundred  and  five  dollars  and  ten  ccnta  was  delivered  to  ap- 
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pellee^  and  tliat  she  at  the  time  wrote  her  name  across  the  back 
of  said  check,  and  the  same  was  taken  away  by  appellant  Baum, 
whose  claim  the  one  hundred  and  five  dollars  and  ten  cents  was 
borrowed  to  pay,  and  that,  therefore,  the  finding  was  not  sus- 
tained by  the  evidence. 

There  was  evidence  to  the  effect  claimed,  but  the  court  may 
have  concluded  from  all  the  evidence  that  appellants  were  acting 
in  concert,  and  {hat  the  check  was  given  in  order  to  cover  up  the 
real  transaction,  which  was  to  procure  the  note  and  mortgage  for 
on  indebtedness  which  was  already  more  than  paid,  and  at  the 
same  time  give  it  the  appearance  of  a  new  loan,  and  thus  cut  off 
the  defense  of  usury.  To  support  such  conclusion  it  was  not 
necessary  that  anyone  should  testify  that  such  was  the  purpose  of 
the  transaction,  or  that  there  was  an  agreement  or  understand- 
ing between  appellants  to  that  effect,  or  that  the  money  received 
on  said  check  was  returned  by  Baum  to  Mackey  after  the  note  and 
mortgage  were  executed.  Such  facts  may  be  established  by  cir* 
cumstantial  evidence.  The  trial  court  heard  the  witnesses  tes- 
tify, saw  their  manner  and  conduct  while  testifying,  and  was  the 
exclusive  judge  of  their  credibiSty,  and  was  able  to  determine 
whether  said  affair  in  giving  the  note  and  mortgage  to  appellant 
Mackey,  and  the  delivery  of  the  check  to  appellee,  and  the  in- 
dorsement by  her  of  the  same  to  Baum,  was  what  it  appeared  to 
be,  a  new  loan  to  appellee,  or  whether  it  was  a  mere  form,  a  sham 
arranged  to  deceive  and  mislead  appellee,  and  cover  up  the  real 
transaction. 

It  is  next  insisted  that  while  usurious  interest  voluntarily  paid 
may,  under  section  7046  of  Bums'  Bevised  Statutes  of  1894 
(Homer's  Bev.  Stats.  1897,  sec.  6201),  be  recouped  by  the  *®" 
debtor  in  an  action  on  the  contract  affected  by  such  usury,  the 
same  cannot  be  recovered  back  in  a  direct  action,  and  that  there- 
fore the  finding  and  judgment  against  appellants  for  usurious 
interest  paid  by  appellee  was  contrary  to  law. 

Whatever  the  rule  may  be  in  other  states,  it  has  been  uni- 
formly held  in  this  jurisdiction  that  usurious  interest  could  at 
common  law  be  recovered  back  in  an  action  brought  for  that  pur- 
pose: Lacy  V.  Brown,  67  Ind.  478,  and  cases  cited;  Musselman  v. 
McElhenny,  23  Ind.  4,  6;  85  Am.  Dec.  445;  Wood  v.  Kennedy, 
19  Ind.  68;  Smead  v.  Green,  6  Ind.  308,  309;  Berry  v.  Makepeace, 
8  Ind.  154;  State  Bank  v.  Ensminger,  7  Blackf.  105,  107,  and 
cases  cited.  See  note  to  Crawford  v.  Harvey,  1  Blackf.,  2d  ed., 
882.  See,  also,  Palmer  v.  Lord,  6  Johns  Ch.  95,  100-106; 
Wheaton  v.  Hibbard,  20  Johns.  290,  292,  293;  11  Am.  Dec.  284; 
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Nichola  v.  Bellows,  22  Vi  581;  54  Am.  Dec.  85,  and  iwte;  Bexar 
etc.  Assn.  v.  Bobinson,  78  T^.  163;  22  Am.  St.  Bep.  36,  and  note 
41;  Zeigler  y.  Scott,  10  Qa.  389;  54  Am.  Dec.  395,  and  note  400- 
402;  27  Am.  &  Eng.  Ency.  of  Law,  959,  and  cases  cited  in  notes. 
Sand  4. 

The  rale  is,  that  the  borrower  who  has  paid  more  than  the 
legal  rate  of  interest  is  not  confined  to  the  remedy  given  by 
statute,  but  may  maintain  assumpsit  at  common  law  to  recover 
back  the  excess  of  interest  paid,  on  paying  or  offering  to  pay  the 
money  lent  with  lawful  interest:  Berry  v.  Makepeace,  3  Ind. 
154;  Palmer  v.  Lord,  6  Johns.  Ch.  95;  Wheaton  v.  Hibbard,  20 
Johns.  290;  11  Am.  Dec.  284. 

The  Bevised  Statutes  of  1843,  sections  25,  26,  page  580,  fixed 
the  legal  rate  of  interest  per  annum,  and  section  29,  page  581^ 
provided  that:  '^o  contract  or  assurance  for  the  payment  of 
money  with  interest,  or  upon  which  interest  has  been  received,, 
contracted  for,  taken,  or  reserved,  after  a  greater  rate  than  is  al- 
lowed by  the  preceding  sections  of  this  article,  shall  be  thereby 
rendered  void;  •**  but  whenever,  in  any  action  brought  on  such 
contract  or  assurance,  it  shall  appear  upon  a  special  plea  to  that 
effect,  or  otherwise,  that  a  greater  rate  of  interest  has  been  di- 
rectly or  indirectly  reserved,  contracted  for,  taken,  or  received^ 
than  is  allowed  by  law,  the  defendant  shall  recover  his  full  costs 
in  such  suit,  and  the  plaintiff  shall  only  recover  judgment  for 
the  principal  sum  due  him  without  interest  thereon;  or  if  he  shall 
have  taken  or  received  such  interest,  or  any  part  thereof,  before 
the  rendition  of  such  judgment,  the  same  shall  be  deducted  from 
such  principal  sum,  and  the  judgment  shall  be  rendered  for  the 
balance  as  above.'' 

It  was  provided  in  section  30,  page  581,  that:  ''Any  person 
who  shall  have  paid  a  greater  amount  of  interest  or  value  than  is 
above  allowed,  or  his  personal  representatives,  may  recover 
against  the  person  or  the  corporation  who  shall  have  taken  the 
same,  or  against  the  personal  representative  of  such  person,  the 
whole  amount  of  interest  or  value  which  he  may  have  paid,  if 
such  action  be  brought  within  a  year  after  the  payment  of  the 
same.'* 

In  Beny  v.  Makepeace,  8  Ind.  154,  the  appellant  sued  appellee 
to  recover  usurious  interest  paid  in  excess  of  six  per  cent  per 
annum,  the  legal  rate  fixed  by  the  Bevised  Statutes  of  1843.  Ap* 
pellee,  upon  the  theory  that  the  action  was  brought  under  section 
80,  page  581,  Bevised  Statutes  of  1843,  to  recover  the  whole 
amount  of  interest  paid,  filed  a  plea  which  in  effect  alleged  that 
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the  action  was  not  brought  within  a  year  after  the  payment  of 
such  usurious  interest.  This  court  held  that  the  action  was  not 
brought  under  said  section  30  of  the  statute  to  recover  the 
whole  amount  of  interest  paid^  but  was  to  recover  the  in- 
terest paid  in  excess  of  the  legal  rate^  and  that  such  action  could 
be  maintained  at  common  law  independently  of  the  statute. 
The  court  said:  *®*  "The  plea  might  have  been  applicable  if  the 
action  had  been  brought  under  the  statutory  provision  (Rev. 
Stats.,  c.  31,  sec.  30,  p,  581),  to  recover  the  whole  of  the  interest 
paid  as  illegal,  but  such  is  not  the  cas^.  The  suit  is  for  the  ex- 
cess of  interest  paid,  which  may  be  recovered  back  in  this  form 
of  action,  by  the  common  law,  and  independently  of  the  statute 
of  the  state:  State  Bank  v.  Ensminger,  7  Blackf.  105.*' 

This  rule  of  the  common  law,  that  usurious  interest  could  be 
recovered  back,  was  modified  by  statute  in  1865,  when  the  legis- 
lature passed  an  act  (Acts  Special  Session,  1865,  p.  176;  3  Davis' 
Eev.  State.  1876,  p.  316;  1  Davis'  Bev,  Stats.  1876,  p.  600), 
amending  sections  5  and  6  of  the  act  of  1861,  regulating 
interest  on  money:  Acts  1861,  p.  138;  2  Gavin  &  Hordes 
Eevised  Statutes,  Annotated,  656,  657.  The  last  clause  of 
said  section  5,  as  amended,  provided:  "That  in  all  cases  in 
which  money  or  anything  of  value  shall  have  been  volun- 
tarily paid  as  interest  for  the  loan,  use,  or  usance  of  money  the 
same  shall  not  be  recovered  back,  either  directly  or  by  way  of 
setoff  or  counterclaim  or  payment.'*  While  this  section  as 
amended  was  in  force,  usurious  interest  voluntarily  paid  could 
not  be  recovered  bade  in  a  direct  action  for  that  purpose,  nor 
could  the  debtor,  in  any  action  against  him  by  the  party  receiving 
such  usurious  interest,  recover  the  same  back  by  way  of  setoff, 
counterclaim,  or  payment:  Bowen  v.  Phillips,  55  Ind.  226,  235, 
236. 

In  Musselman  v.  McElhenny,  23  Ind.  4^  85  Am.  Dec.  445,  de* 
tiided  at  the  November  term,  1864,  under  the  interest  law  of 
1861,  and  before  the  amendment  of  section  5  in  1865,  this  court, 
at  page  6,  said:  ^Ti  usurious  interest  is  paid  on  the  note  after  its 
execution,  it  amounte  to  a  payment  of  so  much  on  the  principal 
of  the  note;  and  if  the  amount  thus  paid  exceeds  the  principal, 
it  may  be  recovered  back.*' 

•®*  In  1867  the  legislature  passed  an  act  entitled,  "An  act 
concerning  interest  on  money,  and  to  provide  for  the  recoupment 
of  usurious  interest,"  section  2  of  which  act  contained  the  follow- 
ing provision:  "All  interest  exceeding  the  rate  of  ten  per  centum 
per  annum  shall  be  deemed  usurious  and  illegal,  as  to  the  excess 
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only,  and  in  any  action  upon  a  contract  affected  by  such  usury, 
such  excess  may  be  recouped  by  the  defendant,  whenever  it  has 
been  reserved  or  paid  before  the  beginning  of  the  suit*';  Acta 
1867,  p.  151;  3  Davis'  Eev.  Stats.  1876,  p.  317;  1  Davis  Rev. 
Stats.  1876,  p.  699.  Said  act  of  1867  contained  no  repealing 
clause,  but  it  repealed  by  implication  so  much  of  the  amended 
section  5,  supra,  passed  in  1865,  as  prohibited  the  recoupment  of 
usurious  interest  in  an  action  brought  upon  the  contract  affected 
by  such  usury,  but  the  prohibition  in  said  amended  section  5 
against  the  recovery  of  usurious  interest  voluntarily  paid  in  a 
direct  action  or  by  way  of  setoff^  or  recoupment,  in  any  action 
brought  by  the  party  receiving  such  usurious  interest  upon  any 
contract  other  than  the  one  affected  by  such  usury,  was  not  re- 
pealed  in  any  manner  by  the  act  of  1867,  but  remained  in  force 
as  a  part  of  the  law  of  this  state:  Holcraft  v.  Mellott,  57  Ind. 
539,  543,  544. 

Under  said  act  of  1867,  in  an  action  on  the  contract  affected 
by  usury,  if  the  excess  of  the  interest  voluntarily  paid  by  the 
debtor  over  ten  per  centum  per  annum,  amounted  to  more  than 
the  balance  due  on  the  note  sued  upon,  he  could  only  recoup  to 
the  extent  of  such  balance  due  on  the  note,  and  on  account  of 
the  unrepealed  prohibition  contained  in  said  amended  section  5,. 
supra,  could  not  recover  a  judgment  for  the  excess  of  such  usu- 
rious interest  over  the  amount  due  on  said  note:  Holcraft  v.  MeU 
lott,  57  Ind.  544. 

•®®  In  1879  the  legislature  passed  "An  act  concerning  interest 
and  usury*'  (Acts  1879,  p.  43,  44;  Burns'  Rev.  Stats.  1894,  sees. 
7043-7050;  Homer's  Rev.  Stats.  1897,  sees.  5198-5205),  the  last 
section  of  which  repealed  in  express  terms  all  acts  on  the  sub- 
ject of  interest.  The  amended  section  5,  supra  (Acts  Special 
Session  1865,  p.  176;  3  Davis'  Rev.  Stats.  1876,  p.  316;  1  Davis* 
Rev.  Stats.  1876,  p.  600),  which  prohibits  the  recovery  of  usuri- 
ous interest  voluntarily  paid,  was  therefore  repenled  by  section 
7050  of  Bums'  Revised  Statutes  of  1894:  Homer's  Rev.  Stats. 
1897,  sec.  5205. 

Where  a  statute  or  rule  of  the  common  law  is  repealed  or  modi- 
fied, and  the  repealing  or  modifying  act  is  afterward  expressly  or 
impliedly  repealed  by  an  act  which  manifests  no  intention  that 
the  statute  or  common-law  rule  repealed  or  modified  shall  con- 
tinue repealed,  the  common-law  rule  is,  that  the  repeal  of  the 
repealing  or  modifying  act  revives  the  act  or  common-law  rule 
80  repealed  or  modified:  Doe  v.  Naylor,  2  Blnokf.  32;  Lindsay  v. 
Lindsay,  47  Ind.  283,  and  cases  cited;  Teter  v.  Clayton,  71  Ind. 
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237;  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  Hep,  281; 
State  V.  Bollins,  8  K  H.  550;  Gray  v.  Obear,  54  Ga.  231;  Den  v. 
Du  Bois,  16  N.  J.  L.  285;  Hastings  v.  Aiken,  1  Gray,  163;  23 
Am.  &  Eng.  Ency.  of  Law,  517;  Bishop  on  Statutory  Crimes,  sec. 
186;  Endlich  on  Interpretation  of  Statutes,  sec.    475. 

The  common-lavf  rule  in  regard  to  the  effect  of  the  repeal  of 
a  repealing  act  has  been  changed  so  far  as  the  same  applies  to 
acts  of  the  legislature,  by  section  248  of  Burns'  Revised  Statutes 
of  1894  (Homer's  Bev.  Stats.  1897,sec. 248), which  was  enacted  in 
1877:  Acts  1877,  p.  73;  Teter  v.  Clayton,  71  Ind.  237.  Whether 
said  section  248,  supra,  changes  the  rule  as  to  the  effect  of  the  re- 
peal of  an  act  modifying  a  former  act  of  the  legislature  we  need 
not  determine.  See, however, Bank  of  Savings  v.  Collector,  3  Wall. 
495;  Smith  v.  Hoyt,  14  Wis.  252;  23  Am.  &  Eng.  Ency.  of  ^'^ 
Law,  519^  and  note  2;  Endlich  on  Interpretation  of  Statutes,  sec. 
476. 

The  rule,  however,  in  regard  to  the  repeal  of  an  act  repealing 
or  modifying  a  rule  of  the  common  law  remains  unchanged,  and 
the  repeal  of  the  act  repealing  or  modifying  the  common  rule 
Tevives  the  common  rule  ab  initio,  and  it  exists  the  same  as  if  it 
had  never  been  repealed.  The  time  during  which  statutes  re- 
pealing the  common-law  rule  remain  in  force  is  regarded  only  as 
a  suspension  of  such  rule  of  the  common  law:  Winter  v.  Dicker- 
con,  42  Ala.  92;  Johnson  v.  Meeker,  1  Wis.  436;  Commonwealth 
V.  Getchell,  16  Pick.  452;  Endlich  on  Interpretation  of  Statutes, 
«ec.  475. 

Said  act  of  1879  took  effect  May  31,  1879,  since  which  time 
the  common-law  rule  in  regard  to  the  recovery  of  usurious  inter- 
est, as  declared  in  State  Bank  v.  Ensminger,  7  Blackf.  105,  and 
the  cases  following  it,  has  been  in  force  in  this  state  the  same 
as  it  was  before  the  taking  effect  of  the  amended  section  5,  supra, 
in  1865. 

It  is  true  that  section  4  of  the  act  of  1879,  being  section  7046  of 
Burns'  Eevised  Statutes  of  1894  (Homer's  Rev.  Stats.  1897,  sec. 
6201),  provides  that:  ''When  a  greater  rate  of  interest  than  is  here- 
by allowed  [eight  per  cent]  shall  be  contracted  for,  the  contract 
shall  be  void  as  to  the  usurious  interest  contracted  for;  and  in  an 
action  on  such  contract,  if  it  appear'  that  interest  at  a  higher  rate 
than  eight  per  cent  has  been  directly  or  indirectly  contracted  for, 
the  excess  of  interest  over  six  per  cent  shall  be  deemed  usurious 
and  illegal,  and  in  an  action  on  a  contract  affected  by  such  usury, 
the  excess  over  the  legal  interest  may  be  recouped  by  the  debtor, 
whenever  it  has  been  reserved  or  paid  before  the  bringing  of  the 
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8xdt/'  But  as  we  have  ehown^  the  borrower  is  not  confined  to 
the  remedy  given  by  statute,  but  may  resort  to  the  remedy  given 
by  the  common  '^  law:  State  Bank  v.  Ensminger,  7  Blackf.  105; 
Smead  v.  Qreen,  6  Ini  308;  Lacy  v.  Brown,  67  Ind.  478;  Palmer 
V.  Lord,  6  Johns.  Ch,  95;  Wheaton  v.  Hibbard,  20  Johns.  290; 
11  Am.  Dec.  284. 

The  payment  of  usurious  interest  is  not  a  voluntary  payment 
in  such  sense  as  to  entitle  the  receiver  to  retain  the  amount  paid 
above  legal  interest,  but  such  payment  is  regarded  as  under  the 
constraint  of  a  formal,  though  illegal,  contract,  obtained  by  tak- 
ing advantage  of  the  necessities  of  the  borrower,  and  therefore 
excepted  from  the  ordinary  rule  that  one  voluntarily  paying 
money  on  an  illegal  claim  cannot  maintain  an  action  to  recover 
8uch  payment:  Wheaton  v.  Hibbard,  20  Johns.  290;  11  Am.  Dec. 
284;  Schroeppel  v.  Coming,  6  Denio  236;  Peterborough  Sav. 
Bank  v.  Hodgdon,  62  N.  H.  300;  Willie  v.  Green,  2  N.  H.  333; 
Caughman  v.  Drafts,  1  Rich.  Eq.  414;  Fay  v.  Lovejoy,  20  Wis. 
403;  Wood  v.  Lake,  13  Wis.  84;  First  National  Bank  v.  Plankin- 
ton,  27  Wis.  177;  9  Am.  Hep.  453;  Grow  v.  Albee,  19  Vt.  540; 
Williams  v.  Wilder,  37  Vt  613;  Scott  v.  Leary,  34  Md.  389;  Phil- 
anthropic Bldg.  Assn.  V.  McKnight,  35  Pa.  St.  470;  Thomas  v. 
Shoemaker,  6  Watts  &  S.  179-183;  note  to  Ziegler  v.  Scott, 
64  Am.  Dec.  400-402;  note  to  Bexar  etc.  Assn.  v.  Eobinson,  22 
Am.  St.  Eep.  41;  note  to  Davis  v.  Garr,  55  Am.  Dec.  398-400;  2 
Ency.  of  PI.  &  Pr.,  1019, 1020,  and  note  on  usury. 

It  follows,  therefore,  that  in  the  absence  of  a  statute  ex- 
pressly prohibiting  it,  usurious  interest  which  has  been  paid  by 
a  debtor  may  be  recovered  in  a  direct  action,  or  in  any  action 
brought  by  the  person  receiving  such  usurious  interest,  on  a  con- 
tract express  or  implied  against  such  debtor.  Since  the  repeal 
of  the  amending  act  of  1865,  supra,  by  the  act  of  1879,  supra, 
there  has  been  no  statute  in  this  state  prohibiting  the  recovery  of 
usurious  interest  paid  by  a  debtor. 

It  is  clear  from  what  we  have  said  and  the  authorities  '"** 
cited,  that  in  this  state,  since  the  taking  effect  of  the  interest  law 
of  1879,  a  borrower  who  has  paid  usurious  interest  may  recover 
the  same  in  a  direct  action  brought  for  that  purpose,  or,  if  the 
person  receiving  the  usurious  interest  sues  him  upon  the  contract 
affected  by  such  usury,  or  upon  any  other  contract  for  the  pay- 
ment of  money,  he  may  recover  the  same  by  way  of  setoff,  recoup- 
ment, payment,  or  counterclaim,  as  the  facts  of  the  case  may 
permit,  the  same  as  could  have  been  done  before  the  passage  of 
the  amendatory  act  of  1865. 
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It  18  next  insisted  that  the  court  erred  in  overruling  the  sepa- 
rate motions  of  appellants  to  modify  the  finding  and  judgment 
of  the  court  The  court  made  a  general  finding  in  favor  of  ap- 
pellee^ and  the  amount  she  was  entitled  to  recover^  and  that  the 
same  was  '^collectible  without  the  benefit  of  exemption  laws/' 
Judgment  was  rendered  for  the  amount  of  the  finding,  and  also 
provided  that  the  same  was  ^'collectible  without  the  benefit  of  ex- 
emption laws/' 

Appellants  made  separate  motions  to  modify  the  general  find- 
ing and  judgment  by  striking  out  of  the  finding  and  out  of  the 
judgment  the  amount  of  the  recovery,  and  the  words  ''collectible 
without  the  benefit  of  exemption  laws/'  It  is  insisted  by  appel- 
lants that  the  amount  of  the  recovery  stated  in  the  fijiding  and 
judgment  should  have  been  stricken  out  because  the  amount  is 
for  usurious  interest  paid,  and  the  same  cannot  be  recovered  in 
a  direct  action,  but  can  only  be  recouped  in  an  action  on  the  con- 
tract affected  by  the  usury,  and  that  the  words  "collectible  with- 
out the  benefit  of  exemption  laws"  should  have  been  stricken 
outy  because  "the  finding  proceeds  upon  the  theory  that  appellee 
was  entitled  to  recover  for  usurious  interest  paid,  which  is  not  a 
tort"  Each  of  said  motions  was  overruled  as  a  whole,  to  which 
ruling  of  the  court  appellants  each  excepted. 

'^  As  we  have  already  held  that  appellee  had  the  right  to 
recover  in  a  direct  action  usurious  interest  paid,  it  would  have 
been  error  for  the  court  to  have  sustained  a  motion  to  strike  out 
the  amount  of  recovery  in  the  finding  and  judgment.  The  court 
did  not  err,  therefore,  in  overruling  each  of  said  motions  as  a 
whole,  even  if  it  would  have  been  error  to  have  overruled  mo- 
tions to  modify  the  judgment  by  striking  out  the  words  "collect- 
ible without  the  benefit  of  exemption  laws"  and  asking  no  other 
relief.  Whether  such  a  motion  should  have  been  sustained,  if 
made,  we  need  not,  and  do  not  decide.  The  rule  is,  that  it  is 
not  error  to  overrule  motions  to  modify  judgments  or  interlocu- 
tory orders  or  motions  to  strike  out  evidence,  pleadings,  judg- 
ments or  interlocutory  orders,  where  they  are  not  well  taken  as 
a  whole:  Spencer  v.  Board  etc.,  117  Ind.  573,  584;  Heberd  v. 
Wines,  105  Ind.  237,  239,  240;  Mathews  v.  Droud,  114  Ind.  268, 
271,  272;  Pape  v.  Wright,  116  Ind.  502,  508-509,  and  cases  cited; 
Waymire  v.  Lank,  121  Ind.  1;  Snideman  v.  Snideman,  118  Ind. 
162,  164;  Binford  v.  Young,  115  Ind.  174,  176,  and  cases  cited; 
Louisville  etc.  Ry.  Co.  v.  Falvey,  104  Ind.  409,  416;  Carver  v. 
Louthain,  38  Ind.  530,  Ml;  Western  Union  Tel.  Co.  v.  State,  147 
Ind.  274^  277. 
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Finding  no  available  error  in  the  record,  the  judgment  is  af- 
firmed. 


USURY— BBMBDY  AFTBB  PAYMENT  OF.— Payment  of  nsnr- 
lona  interest  la  regarded  as  made  mider  moral  duress,  and  is  there- 
fore excepted  from  the  operation  of  the  ordinary  rule  that  volun- 
tarily paying  an  iUegal  claim  estops  the  payor  from  maintaining  an 
action  to  recover  such  payment:  Note  to  Bexar  Building  etc.  Assn. 
y.  Robinson,  22  Am.  St.  Rep.  41.  One  who  has  paid  more  than  the 
legal  rate  of  interest  may  recover  the  excess  in  an  action  of  as- 
sumpsit, and  is  not  limited  to  the  remedy  prescribed  by  the  statute 
to  prevent  usury.  But  to  entitle  the  plaintiff  to  recover,  he  must 
show  that  he  has  done  all  that  equity  requires:  Wheaton  v.  Hibbard, 
20  Johns.  290;  U  Am.  Dec.  284;  Musselman  v.  McElhenny,  23  Ind.  4; 
85  Am.  Dec  446;  monographic  note  to  Davis  v.  Garr,  55  Am.  Dec. 
390,  400.  Compare  Ferguson  v.  Soden,  111  Mo.  208;  33  Am.  St.  Rep. 
512. 

STATUTES— RBPBAL  OF  RBPBALING  STATUTE— EFFECT. 
The  repeal  of  a  repealing  statute  revives  the  original  statute:  Col- 
lins V.  Smith,  6  Whart  294;  30  Am.  Dec.  228;  monographic  note  to 
Wharton  v.  State.  94  Am.  Dec  219,  220. 
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[160  IKSIANA,  678.] 

PRACTICE.— A  pleading  cannot  be  rejected  or  struck  out  as 
sham  when  it  does  not  plainly  appear  to  be  false,  where  the  con- 
dnaion  that  it  is  false  can  be  reached  only  by  weighing  and  balanc- 
ing the  probabilities  arising  from  certain  physical  facts. 

RAILWAYS— PRESUMPTION  RESPECTING  A  PERSON 
INJURED  WHILE  CROSSING.— When  a  person  crossing  a  railway 
track  is  injured  by  collision  with  a  train,  the  fault  is  prima  facie  his 
own,  and  he  must  show  affirmatively  that  his  fault  or  negligence  did 
not  contribute  to  the  injury,  before  he  is  entitled  to  recover  therefor. 

RAILWAYS-CROSSINGS— DUTY  OF  TRAVELERS  AT.-In 
attempting  to  cross  a  railway  track,  a  traveler  must  listen  for  sig- 
nals, notice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track.  If  a  traveler,  by  looking,  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  it  will  be  presumed,  in  case  he  Is 
injured  by  a  collision,  either  that  he  did  not  look,  or,  if  he  did  loolc, 
that  he  did  not  heed  what  he  saw. 

RAILWAY  CROSSINGS.— The  testimony  of  the  plaintiff  in- 
jured at  a  railway  crossing  by  collision  with  a  train  that  he  looked 
and  listened  is  not  sufficient  to  support  a  verdict  in  his  favor  if  the 
physical  facts  are  such  that  if  he  did  look  and  listen  attentively,  he 
must  have  heard  or  seen  the  approaching  train  in  time  to  escape  in- 
jury therefrom. 

S.  Stansifer  and  Applewhite  &  Applewhite^  for  the  appellant. 

A.  N.  Mnnden,  for  the  appellee. 

*^*  McCABE,  J.    The  appellee  sued  the  appellant  to  recover 
damages  resulting  from  a  personal  injury  to  appellee,  at  a  place 
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where  appellant's  railway  Is  crossed  by  a  highway^  caused,  as  ia 
alleged,  by  the  negligence  of  appellant.  The  issues  were  tried  by 
a  jury,  resulting  in  a  verdict  for  the  plaintiff,  upon  which  judg- 
ment was  rendered^  over  appellant's  motion  for  a  new  trial.  The 
trial  court  oyerruled  a  demurrer  to  the  complaint,  and  overruled 
appellant's  motioh  to  reject  the  complaint.  Upon  these  several 
rulings  alone  error  is  assigned  by  appellant.  The  court,  we 
think,  properly  overruled  the  motion  to  reject  the  complaint. 
The  statute  requires  the  court  not  only  to  reject,  as  sham,  "^^^ 
an  answer,  but  any  other  pleading  ^'either  when  it  plainly  appears 
upon  the  face  thereof  to  be  false  in  fact,  and  intended  merely  for 
delay,  or  when  shown  to  be  so  by  answers  of  the  party  to  special 
written  interrogatories  propounded  to  him  to  ascertain  whether 
the  pleading  is  false":  Bums'  Rev.  Stats.  1894,  sec.  385,  Rev. 
Stats.  1881,  sec.  382.  The  appellant  propounded  interrogatories 
to  appellee  for  that  purpose,  and  they  were  answered  by  him. 
The  object  of  such  interrogatories,  and  the  answers  of  appellee 
thereto,  was  to  show  that  the  allegation  in  the  complaint  that  he 
was  free  from  contributory  negligence  was  false.  The  particular 
contributory  negligence  sought  to  be  shown  by  the  answers  to  the 
interrogatories  was  whether  appellee  looked  both  ways  and  listen- 
ed attentively  for  a  coming  train  of  cars,  and  whether  he  saw  the 
train  in  time  to  avoid,  as  he  approached  the  crossing,  injury  there- 
by. Appellee's  answers  to  the  interrogatories  specifically  and  di- 
rectly state  that  he  did  so  look  and  listen,  and  did  not  see  the 
train  in  time  to  avoid  the  injury  he  suffered  thereby.  But  ap- 
pellant contends  that  the  answers  disclose  a  number  of  physical 
facts  and  surrounding  circumstances  sufficient  to  show  that  the 
answers  to  such  interrogatories  were  false,  either  in  stating  that 
appellee  did  so  look  and  listen,  or,  if  he  did  so  look  and  listen, 
that  he  did  not  see  the  train.  Such  a  state  of  facts  does  not  com- 
ply with  the  statute  requiring  the  rejection  of  the  pleading  as 
sham  for  its  falsity.  It  must  plainly  appear,  either  upon  its  face, 
or  by  answers  to  the  interrogatories,  to  be  false.  Here  it  does 
not  plainly  appear  on  the  face  of  the  complaint,  nor  does  it  so 
appear  from  answers  that  the  particular  allegation  mentioned  is 
false.  The  trial  court  could  only  reach  the  conclusion  that  it 
was  false  by  weighing  and  balancing  the  probabilities  arising  ^'^^ 
from  certain  inferences  to  be  drawn  from  physical  facts,  the  lay 
of  the  land,  the  railroad  track  and  the  highway;  the  presence  or 
absence  of  obstructions  to  the  sight  of  the  coming  train,  stated  in 
said  answers  to  said  interrogatories,  tendinor  to  show  that  appel- 
lee might  have  seen  the  same  as  he  approached  the  crossing.    In 
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other  words^  the  court  below  was  required  to  weigh  and  deter- 
mine whether  the  physical  facts  and  surrounding  circumstances 
set  forth  in  said  answers  were  sufficient^  as  appellant  contends 
they  were,  to  overcome  and  destroy  the  appellee's  positive  state- 
ment that  he  did  look  both  ways  and  listened  attentively  as  he 
approached  the  crossing,  and  failed  to  see  or  hear  the  train  in 
time  to  avoid  being  struck  thereby.  In  such  a  case,  the  question 
of  fact  thus  presented  cannot  be  tried  and  determined  on  a  mo- 
tion to  reject  the  pleading:  Bliss  on  Code  Pleading,  Sd  ed.,  sec. 
422,  and  authorities  there  cited.  There  was  no  error  in  over- 
ruling the  motion  to  reject. 

Only  two  points  are  urged  under  the  motion  for  a  new  trial, 
namely,  that  the  circuit  court  erroneously  refused  certain  in- 
structions^ and  that  the  evidence  is  not  suffici^it  to  establish  ap- 
pellee's freedom  from  contributory  fault. 

The  substance  of  the  seventeenth  instruction  asked  by  appel- 
lant and  refused  by  the  courts  is  as  follows:  ^^If  the  evidence  fails 
to  satisfy  your  minds  by  a  preponderance,  that  the  plaintiff,  by 
diligently  listening  for  trains,  and  diligently  looking  behind  him 
or  in  the  direction  of  the  train,  could  not  have  seen  or  heard  said 
train  at  any  time  or  place  as  he  approached  the  crossing,  and 
before  too  near  to  it,  then  ....  I  instruct  you  that  the  law  de- 
mands that  your  verdict  be  for  the  defendant.'*  In  view  of  the 
evidence  in  the  case  this  instruction  was  peculiarly  applicable, 
and  ought  to  have  been  given,  if  it  correctly  expresses  the  law. 

*'*  It  has  been  repeatedly  affirmed  by  this  court  that:  ''When 
a  person  crossing  a  railroad  track  is  injured  by  a  collision  with  a 
train,  the  fault  is,  prima  facie,  his  own,  and  he  must  show  affirm- 
atively that  his  fault  or  negligence  did  not  contribute  to  the  in- 
jury, before  he  is  entitled  to  recover  for  such  injury*':  Hatha- 
way V.  Toledo  etc.  Hy.  Co.,  46  Ind.  25;  Cincinnati  etc.  By.  Co. 
v.  Butler,  103  Ind.  31;  Mann  v.  Belt  R.  R.  etc.  Co.,  128  Ind.  138; 
Smith  V.  Wabash  R.  R.  Co.,  141  Ind.  92;  Cincinnati  etc.  Ry.  Co. 
V.  Duncan,  143  Ind.  524;  Lake  Erie  etc.  R.  R.  Co.  v.  Stick,  143 
Ind.  449. 

It  is  also  thoroughly  established  law  in  this  state  that:  'In 
attempting  to  cross,  the  traveler  must  listen  for  signals,  notice 
signs  put  up  as  warnings,  and  look  attentively  up  and  down  the 

track If  a  traveler,  by  looking,  could  have  seen  an 

approaching  train  in  time  to  escape,  it  will  be  presumed,  in  case- 
he  is  injured  by  a  collision,  either  that  he  did  not  look,  or,  if  he 
did  look,  that  he  did  not  heed  what  he  saw":  Mann  t.  Belt  R.  B. 
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etc.  Co.,  128  Ind.  138;  Lake  Erie  etc.  S.  R.  Co.  y.  Stick,  143 
Ind.  449. 

It  IB  also  established  that  the  law  will  assume  that  such  person 
'^actually  saw  what  he  could  have  seen,  if  he  had  looked,  and 
heard  what  he  could  have  heard,  if  he  had  listened'':  Cones  t. 
Cincinnati  etc.  Ry.  Co.,  114  Ind.  828;  Lake  Erie  etc.  R.  R.  Co. 
V.  Stick,  143  Ind.  449. 

The  law  then  will  presume  that  this  appellee  saw  the  train  in 
time  to  escape,  if  he  could  have  seen  it  by  looking,  and  heard  it 
also  in  time  to  escape,  if  he  could  have  heard  it  had  he  atten- 
tively listened.    Then  how  necessary  it  was  to  instruct  the  jury, 
as  requested  in  the  seventeenth  instruction,  that  in  case  appellee 
had  failed  to  prove  that  he  could  not  see  or  hear  the  *®®  train  in 
time  to  escape,  he  must  fail.    The  burden  being  on  him  to  prove 
his  freedom  from  fault  or  contributory  negligence,   it   is  not 
enough  to  prove  that  he  looked  and  listened  without  seeing  or 
hearing  the  train  in  time  to  escape.    Why?    Because  the  law,  as 
we  have  seen,  will  presume  he  both  saw  and  heard  it  if  the  other 
facts  in  evidence  are  such  as  to  clearly  show  that  he  could  have 
seen  it,  or  heard  it,  or  both,  in  time  to  escape,  if  he  had  looked  or 
listened.    And  the  evidence  was  such  as  to  justify  and  legally  re- 
quire the  giving  of  such  an  instruction.    It  left  the  question  of 
fact  to  the  jury  to  determine,  that  is,  whether  the  evidence  had 
failed  to  prove  that  the  plaintiff,  by  attentively  looking  and  lis* 
tening,  could  not  have  seen  or  heard  the  train  in  time  to  escape. 
In  case  the  evidence  did  so  fail,  the  instruction  is  that  the  ver- 
dict must  be  for  the  defendant;  because  in  that  event  the  plaintiff 
has  not  established  his  freedom  from  contributory  negligence, 
even  though  he  has  sworn  that  he  looked  and  listened  without 
seeing  or  hearing  the  train  in  time  to  escape.    This  is  so,  be- 
cause physical  facts  established  beyond  dispute  may  be  of  such  a 
nature  as  to  overcome  conclusively  mere  verbal  statements  sworn 
to.    If  the  physical  facts  in  evidence  were  such  as  to  show  clearly 
that  appellee  could  have  seen  the  train  in  time  to  escape  if  he  had 
looked,  or  heard  it  in  time  to  have  escaped  had  he  listened,  it  is 
clear  that  he  could  not  recover,  even  though  he  testified  that  bo 
both  looked  and  listened  for  it,  and  did  not  see  or  hear  it  in  time 
to  escape.    It  is  true  that  puts  upon  him  the  burden  of  proving, 
not  only  that  he  looked  and  listened  for  the  train  and  did  not 
see  or  hear  it  in  time  to  escape,  but  also  that  he  could  not  have 
seen  or  heard  it,  by  looking  and  listening  for  it,  in  time  to  escape. 
This  is  the  law,  because,  if  he  is  not  required  to  prove,  as  the  sev- 
enteenth instruction  ^^^  directs,  that  he  could  not  have  either 
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Been  or  heard  the  train  in  time  to  escape  by  looking  or  listening, 
then  he  may  recover  in  the  face  of  physical  facts  in  evidence 
showing  that  it  was  a  moral  impossibility  for  him  to  fail  to  see 
the  train,  or  fail  to  hear  it  in  time  to  escape,  had  he  looked  or 
listened  for  it  attentively.  To  hold  otherwise  would  violate  the 
rule  already  mentioned,  long  established  here  and  elsewhere,  that 
a  traveler  approaching  a  railroad  crossing  of  a  highway  is  pre- 
sumed in  law  to  have  seen  what  he  could  have  seen^  if  he  had 
looked  attentively,  and  to  have  heard  what  he  could  have  heard, 
if  he  had  listened  attentively.  The  reason  of  this  presumption 
is,  that  it  was  the  traveler's  solemn  duty  to  look  attentively  when 
approaching  such  a  crossing,  and  listen  attentively  for  a  coming 
train.  This  duty  only  relates  to  coming  trains  or  vehicles  on  the 
railroad  track,  and  hence  the  presumption  that  he  saw  and 
heard  what  he  might  have  seen  and  heard  relates  only  to  coming 
trains  or  vehicles  on  the  railroad  track. 

Appellee's  counsel  insist  that  there  was  no  available  error  in 
refusing  the  seventeenth  instruction,  even  though  it  correctly 
stated  the  law,  because  the  twelfth  instruction  given  by  the  court, 
at  appellant's  request,  as  is  claimed,  covers  the  same  ground  cov- 
ered by  the  refused  instruction.  But  we  have  examined  that  in- 
struction, and  find  that  it  does  not  embrace  the  peculiar  element 
embraced  in  the  seventeenth,  which  we  have  been  discussing,  nor 
was  there  any  instruction  given  by  the  court  that  did  embrace 
that  matter.  We  therefore  hold  that  the  court  erred  in  refusing 
to  give  the  instruction,  for  which  the  judgment  must  be  reversed. 

We  are  also  asked  to  reverse  the  judgment  because  of  the  in- 
sufficiency of  the  evidence  to  establish  appellant's  freedom  from 
contributory  negligence.  '^^^  We  refrain  from  commenting  on 
the  evidence,  lest  it  might  have  the  effect  to  prejudice  the  plain- 
tifiPs  case  before  another  jury,  as  a  new  trial  must  be  had.  We 
content  ourselves  by  calling  attention  of  the  trial  court  to  the  ad- 
monition contained  in  Lake  Erie  etc.  R.  R.  Co.  v.  Stick,  143  Ind. 
449,  which  was  designed  as  much  for  the  instruction  of  trial 
judges  generally  in  the  state  as  it  was  the  learned  judge  presiding 
in  the  trial  of  that  particular  case.  Injustice  is  often  done  unin- 
tentionally by  the  trial  judge  shrinking  from  the  responsibility 
cast  upon  him  by  the  law  of  granting  a  new  trial  where  the  evi- 
dence fails  to  support  the  verdict.  The  injustice  resulting  from 
a  failure  to  courageously  meet  and  discharge  that  responsibility 
in  many  instances  cannot  be  rectified  by  this  court. 

For  the  error  in  refusing  the  seventeenth  instruction  asked  for 
by  the  appellant,  the  trial  court  should  have  granted  appellant's 
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motion  xor  a  new  trial.  For  that  error  the  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to  sustain  the  defend- 
ant's motion  for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

PLEADINGS— WHEN  MAY  BE  STRICKEN  OUT  AS  SHAM.— 
A  sham  answer  is  one  good  in  form,  but  false  In  fact,  not  pleaded  in 
good  faith,  and  which  sets  up  new  matter  in  defense  which  is  false: 
Piercy  v.  Sabin,  10  Cal.  22;  70  Am.  Dec.  692.  A  sham  answer  may 
be  stricken  out  though  verified:  Hay  ward  v.  Grant,  13  Minn.  165; 
97  Am.  Dec.  228.  But  if  there  is  conflicting  evidence  regarding  the 
truth  of  a  defense,  it  cannot  be  stricken  out;  for  a  trial  l>efore  the 
court  upon  aflidavits  cannot  be  substituted  for  a  jury  trial  in  the 
ordinary  mode:  Patrick  v.  McManus,  14  Colo.  65;  20  Am.  St.  Rep. 
253.  See  monographic  note  to  People  v.  McCumber,  72  Am.  Dec 
521-526. 

RAILROADS  —  PERSON  INJURED  AT  CROSSING  —  BURDEN 
OP  PROOF  AS  TO  CONTRIBUTORY  NEGLIGENCE.— A  railroad 
track  is  of  itself  a  warning  of  danger:  Vincent  v.  Morgans  etc.  R.  R. 
etc.  Co.,  48  La.  Ann.  933;  55  Am.  St  Rep.  287,  and  note.  A  traveler 
must  look  and  listen  before  going  upon  a  railroad  track:  Hinkle  v. 
Richmond  etc.  R.  R.  Co.,  109  N.  C.  472;  26  Am.  St  Rep.  581,  and 
note.  This  is  a  clear  and  certain  rule  of  duty,  and  a  departure  from 
It  is  negligence  per  se:  Greenwood  v.  Philadelphia  etc.  R.  R.  Co.,  121 
Pa.  St.  572;  10  Am.  St.  Rep.  614.  One  cannot  recgver  for  an  injury 
which  might  have  been  avoided  if  he  had  used  his  facullties  of  sight 
and  hearing:  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St  Rep.  804.  It  is  generally  presumed  that  a  person  injured  has 
exercised  due  care:  Huntress  v.  Boston  etc.  R.  B.,  66  N.  H.  185;  49 
Am.  St  Rep.  600,  and  note;  but  where  there  is  affirmative,  direct 
and  creditable  testimony  to  the  contrary,  the  presumption  is  rebutted 
and  displaced:  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St  Rep.  804;  O'Connor  v.  Missouri  Pac.  Ry.  Co.,  94  Mo.  150;  4  Am. 
8t  Rep.  864. 
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liARRIED  WOMAN— ESTOPPEL  TO  DENT  PURPOSE 
FOB  WHICH  MONEY  WAS  LOANED.— Where,  for  the  purpose  of 
inducing  a  loan,  to  be  secured  by  a  mortgage  on  land  held  by  a  hus- 
band and  wife  by  the  entireties,  they  make  an  affidavit  to  the  effect 
that  the  moneys  to  be  borrowed  are  to  be  used  in  part  to  pay  off  an 
encumbrance  on  such  land,  and  the  balance  to  purchase  other  lands, 
to  be  held  by  them  in  the  same  manner,  she  is  estopped,  in  an  ac- 
tion to  foreclose  the  mortgage,  from  insisting  that  the  moneys  were 
borrowed  for  the  use  of  her  husband,  and  that  no  part  thereof  had 
been  received  by  her  or  used  in  the  improvement  of  her  separate  es- 
tate, where  the  lender  of  the  money  relied  upon  her  affidavit  and  had 
no  notice  that  any  of  the  statements  thereof  was  untrue. 

APPELLATE  PROCEDURE.-IF  A  JOINT  ASSIGNMENT 
OF  ERROR  is  made  by  a  husband  and  wife,  it  wiU  be  held  good  as 
to  both  if  good  as  to  the  wife. 

ESTATES  OP  DECEDENTS.— WHERE  AN  ACTION  IS 
BROUGHT  BY  HEIRS  to  recover  a  debt  due  their  ancestor,  they 
must  allege  and  prove  that  the  debts  of  the  ancestor  have  been  paid. 


Hay,  1898.]  Magel  v.  Milltgan.  383 

or  the  estate  settled,  or  that  no  letters  of  administration  have  been 
granted. 

HUSBAND  AND  WIFE  HOLDING  BY  THE  ENTIRETIES- 
MORTGAGES  GIVEN  BY.—There  is  a  presumption, where  lands  are 
held  by  the  entireties,  and  the  Joint  note  and  mortgage  of  the  hus- 
band and  wife  are  given  to  secure  a  loan,  that  they  are  principals 
and  equally  responsible,  and  satisfactory  evldefice  should  be  given 
in  fayor  of  the  wife  where  she  claims  to  be  a  surety  only. 

F.  E.  Gayin,  C.  F.  Coffin  and  T.  P.  Davis,  for  the  appellants. 
William  T.  Brown,  for  the  appellees. 

"®*  HOWABD,  J.  This  was  an  action  on  promissory  notes, 
and  to  foreclose  mortgages  securing  the  same.  The  notes 
and  mortgages  were  executed  by  appellants,  husband  and  wife,  in 
favor  of  Joseph  MiUigan,  deceased;  and  the  action  was  brought 
by  appellees  as  the  only  heirs  at  law  of  the  said  Joseph  Milligan. 

The  appellant  Louisa  Magel  filed  her  separate  answer  to  the 
complaint,  in  which  she  averred  that  at  the  time  of  the  execution 
of  the  notes  and  mortgages  she  was,  and  ever  since  has  continued 
to  be  the  wife  of  Henry  Magel,  her  coappellant;  that  the  money 
received  for  said  notes  and  mortgages  was  received  by  her  said 
husband;  that  none  of  it  was  ever  received  by  her,  or  used  in  the 
improvement  of  her  separate  estate;  and  that  she  signed  the 
notes  and  mortgages  simply  and  solely  to  enable  her  husband  to 
procure  a  loan  for  his  own  use  and  benefit. 

To  this  answer  the  appellees  replied,  admitting  that  appellants 
were  at  the  date  of  the  notes  and  mortgages,  and  still  are,  hus- 
band and  wife,  and  that  the  land  mortgaged  was  then  and  still  is 
held  by  them  as  tenants  by  entireties.  But,  it  is  further  said  in 
the  reply  *^**  the  notes  and  mortgages  were  executed  by  appel- 
lants for  a  loan  then  made  to  them  by  Joseph  Milligan.  And  the 
reply  continues,  that  before  said  loan  was  made  or  said  notes  and 
mortgages  executed,  the  appellants,  ''for  the  purpose  of  showing 
and  convincing  said  Joseph  Milligan,  and  those  acting  for  him  in 
the  matter,  for  what  purpose  said  debt  was  made  and  said  notes 
and  mortgages  given,  and  the  use  that  was  to  be  made  of  the 
money  to  be  obtained  upon  said  loan,''  signed  and  made  oath  to 
a  written  statement,  set  out  in  the  reply.  In  this  affidavit  it  was 
stated  that  the  appellants  were  the  owners  in  fee  simple  by  en- 
tireties of  the  lands  on  which  the  mortgages  were  to  be  given; 
that  the  money  to  be  borrowed  was  to  be  used  in  part  to  pay 
off  an  encumbrance  then  upon  the  land,  and  the  balance  to  pur- 
chase other  land,  also  to  be  held  by  entireties;  that  Louisa  Magel 
presteted  said  affidavit  to  Joseph  Milligan  and  to  those  acting 
for  him  in  the  matter,  ''intending  that  they  should  rely  upon  said 
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fitatementy  and  should  act  thereon  in  making  said  loan.  And 
said  Joseph  Milligan  and  those  acting  for  him  did  believe  the 
said  statement  to  be  true,  and  did  in  good  faith,  rely  upon  the 
same,  and  did  make  said  loan  so  believing  said  sta  ement  and 
so  relying  on  the  truth  of  the  same.  If  said  Joseph  Milligan  or 
those  acting  for  him  had  known  that  said  statements  were  false, 
and  that  said  loan  was,  as  alleged  in  the  said  answer,  made  for  the 
sole  use  of  the  defendant,  Henry  Magel,  said  loan  would  not 
have  been  made,  nor  would  said  loan  have  been  made  if  said  rep- 
resentations had  not  been  made.  And  plaintiffs  say  that  the 
proceeds  of  said  loan  were  applied  first  to  the  payment  of  the 
mortgage  debt  set  out  and  mentioned  in  said  affidavit,  which  was 
a  valid  and  subsisting  lien  upon  the  real  estate  described  in  the 
complaint,  and  the  residue  was  paid  and  given  ^^^^  to  both  of  the 
defendants  by  a  check  upon  a  bank,  payable  to  the  order  of  both 
defendants.^' 

Upon  the  issues  so  formed,  the  court  found  for  the  appellees, 
that  the  mortgages  securing  the  notes  given  for  the  loans  were 
valid  liens  upon  the  lands  of  appellants,  and  should  be  foreclosed. 
Over  a  motion  for  a  new  trial,  made  by  Louisa  Magel,  judgment 
was  rendered  in  favor  of  appellees. 

Both  appellants  unite  in  assigning  as  error  that  the  court  over- 
ruled Louisa  MageVs  motion  for  a  new  trial.  There  is  some  dis- 
cussion as  to  whether  the  assignment  so  made  is  joint  or  several 
as  to  the  parties  appellant.  But  in  this  case  the  question  is  not 
material.  Henry  Magel  did  not  make  any  motion  for  a  new 
trial,  and  took  no  exceptions  to  any  ruling  of  the  court  in  regard 
to  such  motion.  Ordinarily,  therefore,  an  assignment  of  error 
made  by  him  that  the  court  overruled  a  motion  for  a  new  trial 
would  not  be  available;  and,  under  the  general  rule  that  a  joint 
assignment  of  error  must  be  good  as  to  all  who  unite  in  it,  ttie 
assignment  here,  being  bad  as  to  Henry  Magel,  would  be  bad  also 
as  to  his  coappellant,  Louisa  Magel.  But  there  is  an  anomalous 
exception  to  the  general  rule  here  stated,  a  remnant  of  old  pro- 
cedure resulting  from  the  former  legal  relations  of  husband  and 
wife;  and,  according  to  this  exception,  it  is  held  that  where  hus- 
band and  wife  are  parties  an  assignment  will  be  good  as  to  both 
if  it  is  good  as  to  the  wife:  Elliott's  Appellate  Procedure,  sec. 
319;  Stewart  v.  Babbs,  120  Ind.  568;  Sibert  v.  Copeland,  146 
Ind.  387.  The  fact  that  Henry  Magel  joined  in  the  assignment 
made  by  his  wife  did  not,  therefore,  make  the  assignment  bad. 

Where,  as  in  this  case,  an  action  is  brought  by  heirs  to  recover 
a  debt  due  an  ancestor,  it  is  necessary  to  allege  and  prove  that  the 
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debts  of  the  ancestor  have  been  paid,  and  the  estate  settled,  or 
that  no  letters  of  **•  administration  have  been  granted:  Finne- 
gan  v.  Finnegan,  125  Ind.  262.  The  reason  for  this  rule  is  a  very 
sound  one.  So  long  as  there  is  an  administrator,  he  is  entitled  to 
recover  all  debts  due  the  estate;  besides,  the  heirs  can  have  no 
right  to  sue  for  and  recover  debts  due  the  estate  when  such 
amounts  may  be  needed  to  make  payment  to  the  creditors  of  the 
estate.  The  claims  of  creditors  are  paramount  to  the  rights  of 
heirs. 

It  is  admitted  by  appellants  that  the  allegations  of  the  com- 
plaint in  this  respect  were  sufficient;  but  they  contend  that  there 
was  not  sufficient  evidence  to  show  that  Joseph  Milligan's  estate 
had  been  settled.  It  was  admitted  on  the  trial  that  Joseph  Milli- 
gan  died  intestate^  that  prior  to  the  commencement  of  the  action 
''all  the  debts  of  his  estate  had  been  paid  and  settled  up,**  and 
that  the  appellees  are  his  only  surviving  heirs.  Tkis  admission 
alone  would  not  perhaps  have  been  sufficient  to  show  that  the 
estate  had  been  settled,  and  that  there  was  no  administrator. 
We  think,  however,  that  there  was  enough  other  evidence  heard 
by  the  court  to  authorize  the  finding  that  the  estate  had  been 
settled.  The  appellees  were  in  possession  of  the  notes  and  mort- 
gages, and  this  was  at  least  prima  facie  evidence  of  title  in  them: 
2  Parson  on  Notes  and  Bills,  444;  Casto  v.  Evinger,  17  Ind.  App. 
298.  Sufficient  inferences,  as  we  think,  could  be  drawn  from  the 
evidence  in  the  record  to  support  the  allegation  made  in  the  com- 
plaint that  the  estate  had  been  settled.  There  was  nothing 
shown  to  the  contrary. 

The  chief  contention  made  by  appellants  is,  that  the  evidence 
does  not  support  the  finding  of  the  court.  A  careful  reading  of 
the  record  has,  however,  satisfied  us  that,  notwithstanding  the 
conflict  in  the  evidence,  the  court  had  ample  support  for  the  find- 
ing made.  The  affidavit  filed  by  appellants  when  the  loan  was 
made  ^^'^  was  explicit  as  to  the  use  to  be  made  of  the  money,  and 
would  seem  to  have  fully  justified  Joseph  Milligan  in  relying 
upon  the  representations  then  made  to  him  that  the  money  was 
to  be  used,  not  for  the  husband,  but  for  the  benefit  of  the  wife's 
estate.  This  affidavit  was  presented  by  the  wife  herself,  and  the 
evidence  showed  that  she  understood  the  contents  of  the  affidavit 
at  the  time  she  swore  to  its  truth.  A  part  of  the  money  was  cer- 
tainly used  to  pay  a  lien  upon  the  land,  for  which  the  wife  was 
jointly  liable  with  her  husband;  and  the  remainder  was  paid,  not 
to  the  husband,  but  to  the  husband  and  wife,  by  check  to  their 
joint  order;  and  it  was  shown  that  she  and  her  husband  both  in- 
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dorsed  these  checks  before  the  money  was  drawn  from  the  bank. 
If  money  cannot  be  safely  loaned  to  a  husband  and  wife  after  the 
taking  of  such  precautions,  it  would  seem  that  it  could  not  ba 
loaned  at  alL  The  parties  should  be  estopped  from  now  denying 
the  consequences  of  their  own  words  and  acts:  Bodgers  y.  Union 
Cent.  Life  Ins.  Co.,  Ill  Ind.  343;  60  Am.  Eep.  701;  Wertz  y. 
Jones,  134  Ind.  475;  Trimble  y.  State,  145  Ind.  154;  57  Am.  St. 
Bep.  163. 

Even  if  it  were  true  that  the  husband  and  wife  had  a  secret 
understanding  with  one  another  that  the  money  to  be  borrowed 
was  not  to  be  used  as  agreed  to  in  the  affidavit  filed  by  them,  and 
even  if  the  money  were  actually  used  by  the  husband  in  violation 
of  such  sworn  affidavits;  yet,  unless  the  wife  were  shown  to  be 
totally  ignorant  of  the  nature  of  the  proceedings,  no  benefit 
ought  to  accrue  to  her  from  such  deception;  nor  ought  such  fraud 
on  the  part  of  husband  and  wife  avail  to  make  it  unlawful 
for  one  to  loan  them  his  money,  relying,  as  the  decedent  here  did, 
upon  their  false  representations.  Husband  and  wife  should  not 
be  suffered  to  take  advantage  of  their  own  wrong  in  so  conceal- 
ing their  real  design,  unless,  indeed,  the  *^®®  money  lender  him- 
self had  knowledge  of  the  true  state  of  the  facts,  and  so  partici- 
pated in  the  violation  of  the  law,  which  we  do  not  think  is  here 
shown:  Cummings  v.  Martin,  128  Ind.  20.  . 

It  may  be  added  that  a  difference  has  been  recognized  between 
a  case  such  as  this,  where  husband  and  wife  own  their  lands 
by  entireties,  and  a  case  where  one  or  both  are  the  owners  of 
separate  interests:  Security  Co.  v.  Arbuckle,  119  Ind.  69.  If 
the  property  is  held  by  entireties,  there  may  be  some  presump* 
tion  indulged  that  the  owners  are,  as  they  seem  to  be,  equally 
interested  and  equally  responsible,  and  that  when  they  give  their 
joint  note  and  mortgage  they  are  joint  principals;  and,  in  the 
face  of  such  presumption,  there  should  be  some  satisfactory 
proof  to  show  that  the  wife  is  only  surety,  if  such  should  be  the 
fact:  Miller  v.  Shields,  124  Ind.  166.  Here  the  only  such  evi- 
dence offered  amounts  to  little  more  than  a  claim  that  husband 
and  wife  joined  in  a  scheme  to  deceive  the  money  lender.  It 
has  often  been  held  that  the  beneficent  statute  framed  to  protect 
the  wife  and  family  and  home  ought  not  to  be  perverted  into  a 
cloak  for  fraud:  McCoy  v.  Bams,  136  Ind.  378. 

Judgment  affirmed. 

MARRIED  WOMEN— ESTOPPEL.— A  married  woman  Is  gen* 
erally  estopped  by  a  mortgage  to  which  she  Is  a  party.  She  Is  es- 
topped from  denying  her  positive  representatlona  made  to  a  mort- 
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gagee,  who,  acting  In  good  faith,  and  without  notice,  Is  tnns  induced 
to  take  a  mortgage  on  her  lands:  See  monogi-aphlc  note  to  Trimble 
y.  State,  57  Am.  St.  Kep.  .172-175,  on  estoppel  against  married 
women;  Temples  y.  Equitable  Mortgage  Co.,  100  Ga.  503;  62  Am.  St. 
Rep.  326,  and  note.  If  a  husband  and  wife  execute  their  joint  note 
apparently  as  maKers  and  without  disclosing  any  suretyship,  she 
cannot  assert  the  defense  of  suretyship  as  against  any  person  ac- 
quiring the  note  before  maturity  without  notice  that  she  was  not 
a  principal:  Strickland  y.  Vance,  99  Ga.  531;  59  Am.  St.  Rep.  241. 

DESCENT— ACTIONS  BY  HEIRS.— Heirs  cannot,  generally,  sue 
in  their  own  right  for  property  of  their  ancestor's  estate;  but  to  this 
rule  there  are  exceptions  as  when  tbere  is  no  administrator  or  ex- 
ecutor, and  no  debts  against  the  estate,  or  when  the  administration 
has  been  closed:  Giddings  y.  Steele,  28  Tex.  733;  91  Am.  Dec.  33(J. 
They  may  sue  for  whatever  remains  of  an  estate  after  it  has  been 
fully  administered,  and  its  liabilities  to  creditors  have  been  extin- 
guished; Easterling  y.  Blythe,  7  Tex.  210;  56  Am.  Dec.  45,  and  note. 
Or  they  may  sue  without  administration  being  granted  on  the  estate 
of  the  testator,  where  a  great  length  of  time  has  elapsed  between 
the  time  of  the  death  and  the  time  when  action  was  brought:  Buf- 
ford  y.  HoUiman,  10  Tex.  560;  60  Am.  Dec.  223.  See  extended  note 
to  Hubbard  y.  Bicart»  23  Am.  Dec.  200-203. 
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PRINCIPAL  AND  SURETY-STATUTE  OP  LIMITATIONS. 
A  partial  payment  of  a  debt  by  the  principal  does  not  suspend  the 
running  of  the  statute  of  limitations  in  favor  of  the  surety. 

PRINCIPAL  AND  SURETY— STATUTE  OP  LIMITATIONS. 
—THE  ABSENCE  PROM  THE  STATE  of  the  principal  debtor  does 
not  suspend  the  running  of  the  statute  of  limitations  in  fayor  of  his 
surety. 

James  H.  Fippen  and  James  M.  Puryis,  for  the  appellant. 

a 

Fertig  ft  Alexander^  for  the  appellees. 


JOBDAN,  J.  This  action  was  commenced  by  appellant 
on  March  2,  1897,  to  recoyer  a  judgment  on  a  promissory  note, 
and  also  to  set  aside  an  alleged  fraudulent  conyeyance  of  land 
by  the  appellee,  Moses  M.  Boss,  to  his  coappellee,  Martha  Price, 
and  to  snbject  the  lands  so  conyeyed  to  the  payment  of  the  judg- 
ment sought  to  be  recoyered  upon  the  note. 

The  note  in  suit  appears  to  haye  been  executed  on  December 
20,  1882,  by  one  Francis  M.  Boss,  together  with  the  appellee, 
Moses  M.  Boss,  to  appellant,  for  the  sum  of  one  hundred  and 
fifty  dollars,  due  in  twelve  months  after  the  date  thereof.  The 
following  partial  payments  seem  to  have  been  made  on  the  note, 
and  indorsed  thereon,  as  shown  by  a  copy  filed  as  an  exhibit  with 
the  complaint,  to  wit:  September  26,  1883,  twelve  dollars;  Jan- 
uary 6, 1887,  twenty  dollars,  as  interest;  December  24,  1887,  fif* 
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teen  dollars;  November  27,  1889,  fifty-seven  dollars  and  fifty- 
seven  cents;  December  13,  1889,  twenty  dollars. 

Among  other  defenses  interposed  by  the  appellee,  Moses  M. 
Boss,  under  his  separate  answer,  against  a  recovery  upon  the 
note,  was  the  statute  of  limitations  of  ten  years.  Appellant  re- 
plied to  this  answer  in  ^'^^  three  paragraphs,  but  subsequently 
dismissed  the  first  and  second.  The  third  paragraph  of  the 
reply,  in  avoidance  of  the  defense  of  the  statute  of  limitations 
set  up  by  the  appellee,  Moses  M.  Boss,  averred  that  said  Boss 
had  executed  the  note  in  suit  as  the  surety  for  one  Francis  M. 
Boss,  and  alleged  the  truth  to  be  that  said  Francis  M.,  the  prin- 
cipal, had  made  the  various  partial  payments  on  the  note,  as  set 
out  in  the  exhibit  filed  with  the  complaint,  and  that  long  before 
ten  years  had  elapsed  after  the  execution  of  the  note,  to  wit, 
within  six  years  after  its  execution,  said  principal,  Francis  M., 
with  the  knowledge  and  consent  of  the  defendant,  Moses  M. 
Boss,  his  surety,  but  without  the  knowledge  or  consent  of  the 
plaintiff,  removed  from  the  state  of  Indiana,  and  became  a  non- 
resident  of  said  state,  and  has  so  remained  and  continued  to  be 
a  nonresident  up  to  the  present  time,  and,  by  reason  of  his  being 
such  nonresident,  it  is  alleged  that  the  plaintiff  could  not  pro- 
ceed against  him,  as  the  principal,  for  a  judgment  on  the  note. 
A  demurrer  was  sustained  to  this  paragraph,  and,  appellant  re- 
fusing to  plead  further,  judgment  was  rendered  that  she  take 
nothing  by  her  action,  and  that  the  defendants  recover  of  her 
their  cost. 

The  sustaining  of  the  demurrer  to  the  third  paragraph  of  re- 
ply is  the  only  error  assigned.  Appellant  insists  that^  the  facts 
alleged  in  the  reply  were  sufficient  to  avoid  the  defense  of  the 
statute  of  limitations  set  up  in  the  answer.  The  questions  pre- 
sented for  decision  are:  1.  Will  a  partial  payment  by  a  principal 
debtor  suspend  the  running  of  the  statute  of  limitations  in  favor 
of  his  surety?  2.  Will  the  absence  of  the  principal  debtor  from 
the  state  suspend  the  statute  in  favor  of  such  surety? 

Passing  the  consideration  of  the  infirmities  that  are  ^^^  urged 
against  the  pleading  in  controversy,  to  the  effect  that  it  pleads 
evidence  instead  of  facts,  and  that  it  is  deficient  in  not  setting 
out  the  partial  payments  made,  instead  of  referring  to  them 
only,  as  shown  by  the  exhibit  filed  with  the  complaint,  we  pro- 
ceed to  determine  the  real  questions  discussed  by  the  counsel  of 
both  parties  to  this  appeal. 

Section  302  of  Burns'  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  301),  relative  to  the  statute  of  limitation,  provides: 
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'^0  acknowledgment  or  promise  shall  be  evidence  of  a  new  or 
continuing  contract^  whereby  to  take  the  case  ont  of  the  opera- 
tion of  the  provisions  of  this  act,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby.** 
Section  303  of  Burns'  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  302),  provides:  "The  acknowledgment  or  promise  ot 
one  joint  contractor  or  executor  or  administrator,  shall  not  ren- 
der any  other  joint  contractor,  executor,  or  administrator  liable 
under  the  provisions  of  this  acf  The  next  section,  304,  de- 
clares that:  "Nothing  contained  in  the  preceding  sections  shall 
take  away  or  lessen  the  effect  of  any  payment  made  by  any  per- 
son,*' et  cetera.  It  is  the  settled  rule  that  an  admission  of  con- 
tinued indebtedness  may  be  inferred  from  the  fact  of  part  pay- 
ment by  a  debtor.  Such  inference,  however,  is  not  one  of  law^ 
but  of  fact.  The  payment  is  only  prima  facie  evidence  of  the 
acknowledgment  or  admission  of  the  debtor,  and  is  subject  to 
be  rebutted  by  other  evidence  and  the  circumstances  under 
which  it  was  made:  Carlisle  t.  Morris,  8  Ind.  421;  Willey  v. 
State,  105  Ind.  453. 

The  statute,  as  we  have  seen,  declares  that  no  acknowledg- 
ment or  promise  shall  be  evidence  of  a  continuing  contract  to 
take  the  case  out  of  the  operation  of  the  statute  unless  it  be  in 
writing  signed  by  the  party  to  be  charged  thereby.  It  is  further 
provided  that  the  promise  or  acknowledgment  of  a  joint  con- 
tractor •**  shall  not  have  the  effect  to  render  any  other  joint 
contractor  liable.  It  is  expressly  declared,  however,  that  these 
provisions  of  the  law  shall  not  take  away  or  lessen  the  effect  of 
any  payment  made  by  any  person;  consequently,  they  leave  the 
effect  of  a  partial  payment  untouched.  The  rule  applicable  to 
a  payment,  in  taking  a  case  out  of  the  provisions  of  the  statute 
of  limitations,  or  rather,  extending  the  time  during  which  the 
action  may  be  commenced,  does  not  depend  on  any  provisions  of 
the  statute  of  limitations,  but  is  the  result  of  judicial  decisions, 
and  the  reason  of  the  rule  depends  wholly  upon  such  decisions. 
The  reason  upon  which  the  rule  is  said  to  rest  is,  that  a  partial 
payment,  voluntarily  made  by  a  debtor,  upon  a  claim  or  debt,  is 
in  the  nature  of  an  acknowledgment  or  admission  by  him  of  his 
liability  for  the  whole  demand,  and,  from  the  fact  that  he  made 
the  payment,  a  new  promise  on  his  part  to  pay  the  remainder  of 
the  debt  may  be  implied,  and,  under  this  legal  inference,  such 
new  promise  arises  at  the  time  the  partial  payment  is  made.  The 
origin  of  the  rule  is  fully  considered  and  set  forth  in  Van  Keu- 
ran  t.  Parmelee,  2  N.  T.  623;  51  Am.  Dec.  322.    It  must  be 
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evident,  we  think,  that,  to  bring  the  case  within  the  reason  of 
the  ruJe,  the  payment  should  be  made  by  the  party  to  be  charged 
with  its  effect,  or  by  his  agent  duly  authorized  so  to  charge  him. 
A  partial  payment,  being  treated  by  the  law  as  nothing  more 
than  prima  facie  evidence  of  an  admission  or  acknowledgment 
that  the  debt  is  due,  it  would  seem,  in  reason,  that  it  could  and 
should  only  affect  the  party  that  makes  it^  unless  he  has  au- 
thority to  speak  for  others  as  well  as  himself.  This  doctrine 
finds  support  in  the  well-affirmed  rule  that  the  acknowledgment 
of  a  debt  made  by  one  partner  after  the  dissolution  of  a  partner- 
ship is  not  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute  of  ^®*  limitations  as  to  the  other  partners:  Yandes  t. 
Lefavour,  2  Blackf.  371;  Kirk  v.  Hiatt,  2  Ind.  322. 

In  the  case  of  Bottles  v.  Miller,  112  Ind.  584,  it  is  held  that  a 
payment  upon  a  promissory  note  by  one  joint  and  several  maker 
will  not  defeat  the  operation  of  the  statute  of  limitations  as  to 
any  other  maker,  nor  deprive  the  latter  of  his  right  to  avail  him- 
self of  the  statute  as  a  defense.  While  the  question  in  that  case 
does  not  appear  to  have  been  very  fully  considered,  the  decision 
thereof  seemingly  being  controlled  by  the  construction  which 
the  learned  judge,  speaking  for  the  court,  placed  upon  the  stat- 
ute of  limitations,  we  are,  however,  satisfied,  in  view  of  the  au- 
thorities, that  the  conclusion  reached  by  tiie  court  upon  the 
question  in  that  appeal  was  correct. 

The  statute,  as  heretofore  said,  in  effect  declaring  that  the  ac- 
knowledgment or  promise  of  one  joint  contractor  will  not  take 
the  case  out  of  its  operation  as  to  any  other  joint  contntctor,  no 
sufficient  reason  can  be  given,  nor  would  any  seem  to  exist,  that 
would  make  a  partial  payment  more  potent  in  its  effect  than  an 
express  acknowledgment  or  promise  by  a  debtor.  Especially 
ought  this  to  be  true,  in  view  of  the  fact  that  such  payment  is 
treated  by  the  law  as  evidence  only  of  a  new  promise  to  pay  the 
remainder  of  the  debt.  We  are  of  the  opinion,  and  so  hold,  that 
the  correct  and  better  rule  is^^  tiiat  a  partial  payment  can  serve 
only  to  suspend  the  running  of  the  statute  of  limitations  as 
against  the  party  making  the  payment,  By  himself  or  duly  au- 
thorized agent,  and  the  fact  that  the  one  making  the  payment  is 
the  principal  debtor  does  not  alter  nor  change  the  role  as  to  other 
debtors  who  executed  the  note  or  obligation  as  his  sureties. 

We  are  aware  that  there  are  decisions  of  the  higher  courts  of 
sister  states  which  hold  that  the  payment  by  one  or  more  par- 
ties jointly  and  severally  liable  ^^•^  upon  a  note  or  other  obliga- 
tion, made  before  the  limitation  attaches,  will  suspend  the  run* 
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ning  of  the  statute  in  favor  of  the  others,  but  the  great  trend  of 
the  decisions  of  courts  of  other- states  sustain  the  conclusion  we 
have  reached^  among  which  are  the  following:  Van  Keuran  v. 
Parmalee,  2  N.  Y.  623;  61  Am.  Dec.  322;  Shoemaker  v.  Bene- 
dict, 11  N.  T.  176;  62  Am.  Dec.  95;  Winchell  v.  Hicks,  18  N.  Y. 
558;  McLaren  v.  McMartin,  36  N.  Y.  88;  Harper  v.  Fairley,  63 
N.  Y.  442;  Graham  v.  Selover,  59  Barb.  313;  Succession  of 
Yoorheis,  21  La.  Ann.  659;  Hunter  v.  Robertson,  30  Ga.  479; 
Smith  V.  Goon,  22  La.  Ann.  445;  Marienthal  v.  Hosier,  16  Ohio 
St  666;  Hance  v.  Hair,  25  Ohio  St.  349;  Steele  v.  Souder,  20 
Kan.  39;  Davis  v.  Clark,  58  Kan.  454. 

The  absence  from  the  state  of  the  principal  debtor  in  this  case 
did  not  suspend  the  running  of  the  statute  in  favor  of  the  appel- 
lee, his  surety:  Bottles  v.  Miller,  112  Ind.  584;  Davis  v.  Clark, 
58  Kan.  454;  2  Wood  on  Limitations,  sec.  246. 

It  follows  that  the  court  did  not  err  in  sustaining  the  demur- 
rer to  the  reply,  and  the  judgment  is  therefore  affirmed. 


lilMITATIONS  OP  ACTIONS— PART  PAYMFNT  BV  PRINCI- 
PAIj  AS  AFFBCTNG  SURETY.— Partial  payments  made  by  a  prln- 
clpal  without  the  knowledge  of  the  surety  do  not  onernte  to  keep 
the  obligation  alive  as  to  the  surety:  Meitzler  v.  Todd,  12  Ind.  App. 
881;  54  Am.  St  Rep.  531,  and  note.  Contra,  Hunt  v.  Bridgham,  2 
Pick.  681;  13  Am.  Dec.  458.  The  payment  by  the  principal,  year  by 
year,  of  the  Interest  on  a  Joint  and  several  promissory  note,  will  pre- 
vent the  operation  of  the  statute  of  limitations  in  favor  of  a  surety 
on  the  note:  Sehindel  v.  Gates,  46  Md.  604;  24  Am.  Rep.  526.  See 
Bising  V.  Andrews,  66  Conn.  58;  50  Am.  St.  Rep.  75;  monographic 
note  to  Leeds  Lumber  Co.  v,  Haworth,  60  Am.  St  Bep.  207. 
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APPEAL—TESTING  COMPLAINT  FOR  THE  FIRST  TIME 
ON.— The  question  as  to  the  sufficiency  of  a  complaint,  which  omits 
the  statement  of  a  material  fact  essential  to  a  right  of  recovery,  may 
be  raised  for  the  first  time  on  appeaL 

INSURANCE  —  WRONGFUL  CANCELLATION  OF  LIFE 
POLICY— REMEDY  WHERE  RISK  HAS  ATTACHED.— If  a  policy 
of  life  Insurance  has  been  wrongfully  canceled  by  the  insurer,  the 
insured  may  obtain  a  reinstatement  thereof,  or  maintain  an  action 
for  damages,  but  he  cannot  maintain  an  action  for  the  premiums 
paid  where  the  risls  has  attached  and  the  company  has  assumed  lia- 
bility in  case  of  loss. 

INSURANCE— WRONGFUL  CANCELLATION  OF  LIFE 
POLICY— REMEDY  WHERE  RISK  HAS  NOT  ATTAC^ED.— If  a 
policy  of  life  insurance  has  been  wrongfully  canceled  by  the  insurer, 
and  the  risl^  has  not  attached,  all  the  premiums  must  be  returned, 
and  an  action  will  lie  for  their  recovery. 

INSURANCE— WRONGFUL  CANCELLATION  OF  LIFE 
POLICY- REMEDY  WHERE  RISK  HAS  ATTACHED.— If  a  poUcy 
of  life  Insurance  has  been  duly  issued,  and  is  wrongfully  cancelled 
by  the  insurer,  after  the  rlsls  has  attached,  the  Insurer  may  sue  for 
damages  and  recover  the  present  cash  surrender  value  of  the  policy, 
or  he  may  tender  the  premiums  as  they  become  due,  and  recover  the 
full  amount  of  the  policy  on  the  death  of  the  insured,  or  he  may 
proceed  In  equity,  and  have  a  decree  sustaining  and  declaring  valid 
the  contract  of  insurance. 

James  A  Pritchard  and  Chambers,  Pickens  ft  Moores^  for  the 
appellant. 

G.  A.  Henry,  for  the  appellee. 

•^  WILEY,  J.  Appellee  sued  appellant  to  recover  preminma 
paid  on  nnmerons  life  insurance  policies  issued  to  appellee  by 
appellant  upon  his  life,  and  the  lives  of  members  of  his  family. 
The  complaint  avers  that,  beginning  in  1891,  and  up  to  and 
including  May  22,  1893,  appellant  issued  to  appellee  eight  €ep- 
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arate  policies,  the  premiums  upon  which  were  payable  weekly; 
that  he  paid  said  premiums  as  they  became  due^  up  to  July  20, 
1895,  and  paid  in  all  two  hundred  dollars;  that  on  the  said  20th 
of  July,  1895,  there  was  due  upon  all  of  said  policies  as  pre- 
miums, the  sum  of  ninety-nine  cents,  which  said  sum  was  duly 
tendered  to  appellant,  through  its  proper  officer,  at  its  office  in 
Indianapolis,  Indiana,  but  that  appellant  refused  to  accept  and 
credit  the  same,  and  has  ever  since  refused,  wrongfully  and  with- 
out cause,  to  receive  from  appellee  the  premiums  due  on  said 
policies,  and  declared  said  policies  void,  and  has  lapsed  and  can- 
celed the  same.  It  is  further  averred  that  appellant  still  illegally 
and  wrongfully  withholds  from  appellee  the  amount  so  paid  by 
him  as  premiums  upon  said  policies;  that  demand  has  been  made 
upon  appellant  for  the  return  of  all  of  said  premium,  and  that 
it  has  refused  to  pay  the  same;  and  that  by  reason  of  the  illegal 
and  wrongful  forfeiture  and  cancellation  of  said  policies  appel- 
lant became,  and  still  is,  indebted  to  appellee  in  the  sum  of  two 
hundred  dollars,  as  and  for  money  had  and  received  for  the  use 
of  the  appellee,  to  his  damage,  et  cetera.  The  issues  were  joined 
by  general  denial.  Trial  by  the  court  resulted  in  a  judgment  for 
appellee  in  the  sum  of  one  hundred  and  ninety-seven  dollars  and 
seventy-one  cents. 

In  the  court  below  the  sufficiency  of  the-  complaint  was  not 
challenged  by  a  demurrer,  but  it  is  called  in  question  for  the  first 
time  on  appeal,  by  the  assignment  of  error  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  is  insisted  with 
great  earnestness  that  the  complaint  omits  the  averment  of  ^^ 
a  material  and  necessary  fact,  essential  to  the  existence  of  the 
cause  of  action  attempted  to  be  stated,  and  that  for  such  omis- 
sion the  complaint  is  bad,  and  may  be  attacked  for  the  first  time 
in  the  appellate  tribunal.  The  sufficiency  of  the  complaint  was 
not  challenged  below  by  a  demurrer,  but  the  rule  is  well  settled 
in  this  state  that,  if  the  complaint  omits  to  state  a  material  fact 
essential  to  plaintiff's  right  of  recovery,  the  question  may  be 
raised  for  the  first  time  on  appeal:  Smith  v.  Smith,  106  Ind. 
43;  Taylor  v.  Johnson,  113  Ind.  164;  Burkhart  v.  Gladish,  123 
Ind.  337. 

The  material  fact  which  appellant  claims  was  necessary  to  aver, 
and  essential  to  appellee's  recovery,  is  that  the  complaint  fails 
to  allege  any  contract  conferring  upon  appellee  the  right  to 
recover  the  premiums  paid  by  him,  in  full.  It  is  clearly  appar- 
ent, from  the  averments  of  the  complaint,  that,  up  to  a  certain 
date,  appellee  paid  all  premiums  on  his  several  policies  as  they 
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matured.  On  July  20^  1895,  when  he  tendered  another  pay- 
ment, and  all  that  was  then  due,  the  same  was  refused,  and  his 
policies  declared  forfeited;  and  upon  these  facts  he  charges  in 
his  complaint  a  cancellation  or  forfeiture  of  yalid,  existing  poli- 
cies, and  seeks  to  recover  the  full  amount  of  premiums  paid,  with- 
out  averring  that  his  contract  of  insurance  gave  him  this  right. 
As  to  whether  the  policies  contain  a  provision  for  the  return  of 
the  premium,  in  case  they  are  canceled,  we  are  not  advised,  aa  a 
matter  of  fact,  for  they  are  not  made  parts  of  the  complaint  by 
exhibit,  and  there  is  no  such  averment  in  the  complaint;  but,  in 
the  absence  of  such  averment  and  the  policies,  we  must  assume 
that  they  contain  no  such  provision.  Conceding  that  the  fault, 
if  any,  of  the  cancellation  of  the  policies^  was  appellant's,  and 
that  the  appellee  performed  all  the  conditions  of  his  several  con- 
tracts, the  question  presents  ^^  itself.  Has  he  sought  his  proper 
remedy?  It  seems  to  us  that  this  inquiry  must  be  answered  in 
the  negative.  Here  appellee  seeks  to  recover  all  the  money  paid 
as  premiums  while  the  policies,  as  he  avers,  were  valid  and  in 
full  force.  If  his  policies  were  wrongfully  canceled,  then,  in 
law,  they  are  still  in  force,  and  he  could  require  them,  by  proper 
proceedings,  to  be  reinstated,  or  he  could  bring  an  action  for 
damages;  and  in  such  case  his  measure  of  damages  would  be  the 
cash  surrender  value  of  his  policies.  If  appellee  can  recover, 
upon  the  theory  of  his  complaint,  on  what  he  avers  were  valid 
policies,  then  appellant  would  be  required  to  carry  the  several 
risks,  from  the  time  the  several  policies  were  issued  up  to  the 
time  of  their  alleged  wrongful  cancellation,  without  compensa- 
tion. The  several  policies  were  issued  upon  the  life  of  appellee 
and  members  of  his  family.  If  death  had  intervened  at  any 
time  prior  to  their  alleged  cancellation,  appellant  would  have 
been  liable,  provided  appellee  had  performed  all  of  the  condi- 
tions of  the  several  contracts  on  his  part.  By  the  issuing  of  the 
policies  and  the  payment  of  the  premiums,  appellant  assumed 
the  risks  therein  provided  against.  In  other  words,  the  risks 
had  attached^  and  appellant  had  assumed  them. 

There  seems  to  be  a  well-defined  distinction  between  cases 
where  the  risk  has  attached  and  where  it  has  not  attached.  In 
the  latter  case,  all  the  premiums  must  be  returned,  and  an  ac- 
tion will  lie  for  their  recovery:  Hawke  v.  Niagara  District  etc 
Ins.  Co.,  23  Grant  XJ.  C.  139;  Jones  v.  Insurance  Co.,  90  Tenn. 
604;  25  Am.  St.  Eep.  706;  Joliffe  v.  Madison  etc.  Ins.  Co.,  39 
Wis.  Ill,  117;  20  Am.  Hep.  35;  Phenix  Ins.  Co.  v.  Tomlinson, 
126  Ind.  84;  21  Am.  St.  Eep.  203;  Tyrie  v.  Fletcher,  Cowp.  668; 
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Stevenson  t.  Snow,  3  Burr.  1237;  Waters  v.  Allen,  6  Hill,  421; 
*•  Clark  V.  Mannfacturers'  Ins.  Co.,  2  Wood.  &  M.  472;  Ander- 
son y.  Thornton,  8  Ex.  425.    This  rule  is  certainly  grounded  in 
sound  reason.    In  such  case,  the  insurance  company  has  not  in- 
curred any  risk,  and  hence  is  not  entitled  to  any  compensation. 
But  where  the  risk  has  attached,  and  the  company  has  assumed 
liability  in  case  of  loss,  the  rule  must  be  different.    It  cannot  be 
presumed  that  an  insurance  company  can  assume  liability  upon 
one  of  its  policies,  and,  after  carrying  the   risk   for  a  certain 
period,  be  required  to  refund  all  the  premiums  paid  while,  as  in 
this  case,  as  charged,  the  policies  were  in  full  force  and  valid, 
and  the  company  refused  to  accept  the  payment  of  another  pre- 
mium when  due,  and  canceled  it.    In  each  of  the  policies  issued 
to  appellee  by  appellant,  premiums  were  paid,  and  the  risks  at- 
tached.   In  Waters  y.  Allen,  5  Hill,  421,  it  was  held  that  there 
could  be  no  return  of  the  premium  where  the  poMcy  attached, 
though  only  for  a  single  moment.    Mr.  Bliss  says:  ''Where  the 
policy  has  been  void  ab  initio,  or  in  any  case  Vhere  a  premium 
has  been  paid,  but  the  risk  has  not  been  run,  whether  this  has 
been  owing  to  the  fault,  pleasure,  or  will  of  the  assured,  or  to 
any  other  cause,  the  premium  shall  be  returned  by  the  insurers, 
but,  if  the  risk  has  once  commenced,  there  shall  be  no  appor- 
tionment or  return  of  the  premiums  afterward.' ''    Quoting  Lord 
Mansfield  in  Tyrie  y.  Fletcher,  Cowp.  668,  and  Bliss  on  Life  In- 
surance, second  edition,  section  415,  page  750,  Mr.  May  says: 
*Tf  a  policy  be  void  ab  initio,  or  if  the  risk  never  attaches,  and 
there  is  no  actual  fraud  on  the  part  of  the  insured,  and  the  con- 
tract is  not  against  law  or  good  morals,  •  •  •  •  he  may  recover 

back  all  the  premiums  he  may  have  paid But  if  the  risk 

once  attaches  the  premium  is  not  apportionable'':  May  on  Insur- 
ance, sec.  667.  In  Clark  y.  Manufacturers'  Ins.  Co.,  **  2  Wood. 
&  M.  472,  493,  the  court  said:  ^V.  it  [the  policy]  once  attaches, 

the  premium  is  not  to  be  restored,  however  short  the  time 

Certainly  not  the  whole  of  the  premium,  and  none  unless  it  can 
be  properly  divided,  and  a  part  of  the  risk,  as  in  some  sea  usages, 
can  be  considered  as  never  having  been  incurred."  In  Phenix 
Ins.  Co.  y.  Tomlinson,  125  Ind.  84,  21  Am.  St.  Bep.  203,  the 
court  by  Elliott,  J.,  said:  ''The  moment  the  risk  attached  the 

premium  paid  was  beyond  recovery  by  the  insured Hit 

right  is  correspondent  to  his  burden;  he  cannot  get  his  money 
back,  but  he  can  enforce  his  contract.** 

The  complaint  avers  that  ''the  said  defendant  still  illegally 
and  wrongfully  retains  and  withholds  from  this  plaintiff  the 
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aforesaid  sum  of  money  paid  by  him  to  said  defendant  as  pre- 
miums upon  said  policies  of  insurance.  And  demand  has  been 
made  by  the  plain tij(f  for  the  return  to  him  of  all  of  said  pre- 
miums by  it  collected  from  said  plaintiff,  yet  said  defendant  re- 
fuses and  neglects  to  repay  the  same.^'  From  the  whole  com- 
plaint it  is  evident  that  the  theory  upon  which  it  is  drawn  is  for 
the  recovery  of  money  paid  by  appellee  to  appellant  as  premionis 
upon  certain  insurance  policies. 

In  Continental  Life  Ins.  Co.  v.  Houser,  111  Ind.  266,  which 
was  a  second  appeal,  the  court  said:  '^There  is  no  evidence  in 
the  record  of  this  cause,  as  now  presented,  which  proves,  or  tends 
to  prove,  that  appellant  ever  had  and  received  any  money,  for  the 
use  and  benefit  of  appellee,  upon  any  account  other  than  pre- 
miums paid  upon  a  valid  risk  assumed  by  appellant  upon  the  life 
of  Louise  Hesse.  Under  the  law  of  this  case,  as  declared  by  this 
court  on  th&  former  appeal  herein,  such  premiums  so  paid  can- 
not be  recovered  back  from  the  appellant  as  for  money  had  and 
received.'^ 

^  In  Continental  Life  Ins.  Co.  v.  Houser,  89  Ind.  258,  the 
action  was  very  similar  to  the  one  in  hand.  There  an  action 
was  brought  to  recover  the  premiums  paid  on  a  policy  of  life 
insurance.  The  appellee  had  paid  the  annual  premium  for  a 
certain  number  of  years,  and  when  another  annual  premium  be- 
came due,  appellee  went  to  pay  it  to  appellant's  agent  at  Terre 
Haute,  but  was  unable  to  find  anyone  authorized  to  receive  the 
money,  and,  on  failure  to  pay,  the  policy  was  declared  forfeited. 
The  court,  by  Elliott,  J.,  said:  ^It  is  not  easy  to  determine  upon 
what  theory  the  paragraph  [fourth  paragraph  of  complaint]  is 
constructed,  but  counsel  on  both  sides  treat  it.  as  a  complaint 
for  the  recovery  of  the  premiums  paid  by  the  appellee.  We  do 
not  think  the  paragraph  good  for  any  purpose  or  upon  any 
theory. 

"There  is  no  averment  of  performance  of  the  conditions  of  the 
contract  on  the  part  of  the  assured;  nor,  indeed,  is  there  any 
statement  of  the  terms  or  conditions  of  the  contract.  For  any« 
thing  that  appears,  the  appellant  may  have  had  an  undoubted 

right  to  forfeit  the  policy Where  a  plaintiff  grounds  a 

right  of  action  upon  a  breach  of  such  a  contract,  he  must  show 
performance  on'  his  part  and  a  wrongful  refusal  or  failure  to 
perform  on  the  part  of  his  adversary.  It  is  not  enough  to  show 
nonperformance,  for  there  may  be  nonperformance  without  a 
breach.  In  order  to  make  a  good  complaint  in  such  an  action  as 
this,  the  plaintiff  must  show  the  terms  and  conditions  of  the 
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contract,  performance  on  his  part,  and  a  failure  or  refusal  to  per- 
form on  the  part  of  the  other  party,  constituting  a  breach  of  the 
contract.  There  is  nothing  in  the  complaint  before  us  showing 
that  the  refusal  to  perform  was  not  fully  justified  by  the  terms 
of  the  policy. 

"The  policy  was  valid  in  its  inception,  and  there  ®®  was  for 
a  time  a  risk,  and  the  general  rule  is,  that  where  the  risk  attaches 
premiums  cannot  be  recovered  from  the  company:  Bliss  on  life 
Insurance,  760;  May  on  Insurance,  567.  If  there  was  a  continu- 
ing valid  risk  up  to  the  time  the  last  premium  was  tendered  and 
refused,'  then  the  premiums  previously  paid  cannot  be  recov- 
ered: May  on  Insurance,  sees.  568,  669.  If,  however,  the  act 
of  the  appellant  in  declaring  a  forfeiture  was  wrongful,,  then 
there  must  be  a  remedy.  We  do  not  feel  called  upon  to  decide 
whether  the  remedy  would  be  a  reinstatement  of  the  policy  or  an 
action  for  its  value,  for  the  complaint  is  insufficient  in  any  view 
that  may  be  taken  of  the  question.'* 

In  line  with  the  case  from  which  we  have  just  quoted  is  Day 
V.  Connecticut  etc.  Ins.  Co.,  45  Conn.  480;  29  Am.  Bep.  693. 
In  Continental  Life  Ins.  Co.  v.  Houser,  89  Ind.  260,  the  court 
suggests,  but  does  not  assume  to  decide,  that  the  appellee  might 
have  had  some  other  remedy.  That  the  appellee  in  this  case 
has  a  remedy,  if  he  has  been  wronged  by  appellant's  acts,  and  he 
has  performed  all  the  conditions  of  the  contract  of  insurance 
on  his  part,  there  can  be  no  doubt. 

Where  a  life  policy  has  been  duly  issued,  and  is  wrongfully 
canceled  by  the  insurer,  the  insured  may  sue  and  recover  for  the 
present  value  of  the  policy,  or  he  may  tender  the  premiums  as 
they  become  due,  and  recover  the  full  amount  of  the  policy  on 
the  death  of  the  insured,  or  he  may  proceed  in  equity,  and  have 
a  decree  sustaining  and  declaring  valid  the  contract  of  insur- 
ance: Day  V.  Connecticut  etc.  Ins.  Co.,  45  Conn.  480;  29  Am. 
Rep.  693;  Brooklyn  etc.  Ins.  Co.  v.  Week,  9  HI.  App.  358;  Clem- 
mitt  V.  New  York  Life  Ins.  Co.,  76  Va.  355. 

In  Standley  v.  Northwestern  etc.  Ins.  Co.,  95  Ind.  254,  the 
court  said:  "If  a  policy  is  valid  in  its  inception,  then  the  com- 
pany cannot  be  required  to  refund  the  premiums  received,  al- 
though it  may  subsequently  ^'^  wrongfully  attempt  to  declare  a 
forfeiture."  We  might  cite  numerous  other  cases  from  many 
of  the  states,  in  harmony  with  the  rule  above  announced,  but  it 
seems  useless  to  do  so.  We  do  not  lose  sight  of  the  fact  that  in 
some  of  the  states  a  different  rule  prevails,  but  the  great  weight 
of  the  authorities  are  in  consonance  with  the  cases  above  cited. 
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Here  there  is  no  ayerment  that  appellee  performed  all  of  the 
conditions  of  the  several  policies  issued  to  him  by  appellant. 
The  complaint  avers  that  said  policies  provided  for  certidn  pre- 
miums to  be  paid  weekly,  and  this  is  the  only  condition  which 
he  says  he  performed.  There  may  have  been,  and  doubtless 
were,  numerous  conditions  to  be  performed  by  him.  As  was 
said  in  Continental  Life  Ins.  Co.  v.  Houser,  111  Ind.  266,  to 
make  his  complaint  good  it  waa  necessary  for  him  to  aver  the 
terms  and  conditions  of  his  contract^  that  he  performed  all  of 
the  terms  on  his  part>  and  that  appellant  failed  or  refused  to  per- 
form all  the  conditions  on  its  part>  such  failure  or  refusal  con- 
stituting a  breach  of  the  contracts. 

The  complaint,  in  our  judgment^  does  not  state  facte  suffi- 
cient to  constitute  a  cause  of  action.  The  record  presents,  and 
counsel  have  argued,  other  questions;  but  as  the  complaint  does 
not  state  a  cause  of  action,  it  is  unnecessary  for  ua  to  consider 
them. 

Judgment  reversed.  ^^^. 

APPBAL-NO  CAUSE  OF  ACTION.— The  quesUon  whether  a 
petition  states  facts  sufficient  to  constitute  a  cause  of  action  Is  never 
waived;  and  may  be  first  raised  In  the  appellate  court:  Tate  v.  Bates, 
118  N.  C.  287;  64  Am.  St  Rep.  719,  724. 

INSURANCE  —  LIFE  —  REMEDIES  WHERE  INSURER  RE- 
FUSES TO  RECEIVE  PREMIUMS.— If  a  life  Insurance  company 
wrongfully  refuses  to  accept  a  premium  and  determines  the  policy, 
the  insured  may  treat  the  policy  as  determined,  and  recover  all  the 
premiums  he  has  paid:  McCaU  y.  Phoenix  Mut  Life  Ins.  Co.,  9 
W.  Va.  237;  27  Am.  Rep.  558.  Compare  Day  y.  Oonnectlcut  etc.  Ina. 
Co.,  45  Conn.  480:  29  Am.  Rep.  693. 
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LIBEL-LANGUAGE  LIBELOUS  PER  SB— DAMAOBS- 
PRESUMPTION.— If  defamatory  language  Is  libelous  per  se,  the  law 
presumes  general  damages  as  a  natural  and  probable  consequence. 

LIBEL— EXEMPLARY  DAMAGES  cannot  be  allowed  in  a 
ciyll  action  for  libel  where  the  wrong  is  of  such  a  nature  that  the 
defendant  would  be  liable  to  a  criminal  prosecution  therefor.  Com- 
pensatory damages  only  are  allowable  in  such  a  case. 

LIBEL  —  EVIDENCE  —  PLAINTIFF'S  CHARACTER.— The 
defendant  may,  under  the  general  denial  in  a  civil  action  for  libel, 
prove,  in  mitigation  of  damages,  that  the  plalntllTs  general  char- 
acter is  bad. 

LIBEL.— THE  AMOUNT  OF  DAMAGES,  in  a  dvU  action  for 
libel,  is  peculiarly  within  the  province  of  the  Jury. 

LIBELS-CHARGE  OF  FELONY— DAMAGES  may  be  recov- 
ered in  a  civil  action  for  libel,  which  contains  a  charge  of  felony, 
without  any  allegation  of  special  damages. 
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LIBBIi— REVERSAL  OP  JUDGMENT  FOR  FAILURE  TO 
ASSESS  NOMINAL  DAMAGES.— Although  the  plaintiff,  in  a  civil 
action  for  libel,  is  entitled  to  a  verdict  for  nominal  damages  for  an 
Invasion  of  his  legal  right  by  a  defamatory  publication,  imputing  a 
crime  to  him,  and  which  has  not  been  Justified,  yet  a  failure  of  the 
Jury  to  award  him  nominal  damages  is  not  sufficient  ground  for  re- 
versing a  Judgment  for  the  defendant,  as  the  case  is  not  one  in 
which  a  permanent  right  is  affected. 

INSTRUCTIONS— WHEN  FAILURE  TO  GIVE,  IS  NOT  RE- 
VERSIBLE ERROR.— If  there  is  no  reversible  error  in  the  instruc- 
tions given,  there  can  be  no  reversal  for  a  failure  to  give  additional 
instructions  not  requested. 

William  H.  Shambaugh  and  Heniy  C.  Hanna,  for  the  appel- 
lant. 

Henry  Colerick,  J.  E.  K  France,  and  Will  E.  Colerick,  for  the 
appellee. 

i^M  BLACK,  J.  The  appellant  brought  his  action  against 
the  appellee  for  libel,  the  complaint  showing  a  publication  of 
libelous  language  imputing  a  crime  to  the  appellant,  in  a  news- 
paper of  which  the  appellee  was  alleged  to  be  the  owner  and  pub- 
lisher, whereby  the  appellant  ^Vas  injured  in  his  reputation,  to 
his  damage  in  the  sum  of,''  et  cetera.  There  was  an  answer  of 
general  denial,  and  there  were  a  number  of  special  paragraphs, 
but  there  was  no  answer  seeking  to  justify  by  alleging  the  truth 
of  the  language  published.  A  jury  returned  a  verdict  for  the 
appellee.  The  appellant's  motion  for  a  new  trial  was  overruled. 
It  is  claimed  in  argument  for  the  appellant  that,  as  was  assigned 
in  the  motion  for  a  new  trial,  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  that  it  was  contrary  to  law. 

Counsel  for  appellant  present  as  the  question  for  decision  un- 
der these  assigned  causes  for  a  new  trial,  whether  or  not  the 
plaintiff  in  such  a  case,  when  the  libelous  matter  published  con- 
tains a  charge  of  felony,  is  entitled  to  nominal  damages,  when 
the  defendant  fails  to  justify  by  establishing  the  truth  of  the 
charge  contained  in  the  libelous  publication.  No  special  ^^ 
damages  were  alleged,  and  it  was  not  necessary  to  a  recovery  to 
show  special  damages.  The  defamatory  language  was  libelous 
per  se;  and  for  words  actionable  per  se  the  law  presumes  gen- 
eral damages  as  natural  and  probable  consequences.  The  wrong 
here  involved  in  suit  being  one  for  which  the  wrongdoer  would 
be  liable  both  to  a  criminal  prosecution  and  to  a  civil  action,  it 
is  settled  in  this  state  that  exemplary  damages  could  not  be  as- 
sessed, and  that  the  appellant  would  be  entitled  only  to  com- 
pensatory damages:  Wabash  etc.  Co.  v.  Cumrine,  123  Ind.  89, 
and  cases  there  cited. 


400  Tracy  v.  Hacket.  [Indiana^ 

Under  the  general  denial,  matter  in  mitigation  wag  admissible 
in  evidence,  and  the  appellee  might  prove  the  appellant's  gen- 
eral character  to  be  bad,  in  mitigation  of  damages:  O'Conner  y. 
O'Conner,  27  Ind.  69;  Blickenstaff  v.  Perrin,  27  Ind.  527;  Mo- 
Bier  V.  StoU,  119  Ind.  244;  Burke  v.  Miller,  6  Blackf.  155;  Hallo- 
well  V.  Guntle,  82  Ind.  554. 

The  amount  of  damages  would  be  peculiarly  within  the  prov- 
ince of  the  jury:  See  Alley  v.  Neely,  6  Blackf.  200;  Indianapolis 
Sun  Co.  V.  Horrell,  53  Ind.  527;  Dean  v.  Miller,  66  Ind.  440; 
Marks  v.  Jacobs,  76  Ind.  216;  13  Am.  &  Eng.  Ency.  of  Law,  432. 

There  is  no  claim  on  behalf  of  appellant  that  under  the  evi- 
dence, which  we  need  not  recount,  he  would  be  entitled  to  a 
reversal  for  failure  to  assess  substantial  damages,  but  it  is  insisted 
that  for  the  invasion  of  his  legal  right  by  the  defamatory  publi- 
cation which  has  not  been  justified  he  was  entitled  to  a  verdict 
for  nominal  damages. 

Assuming  this  claim  to  be  correct,  it  does  not  necessarily  fol- 
low that  the  appellant  is  entitled  to  a  reversal  of  the  judgment 
on  appeal.  In  Crawford  v.  Bergen,  91  Iowa,  675,  it  was  held 
that  a  failure  of  the  jury  to  award  nominal  damages  in  ^'^  slan- 
der, where  the  plaintifiE  was  only  entitled  to  nominal  damages, 
was  not  sufficient  ground  for  reversing  a  judgment  for  the  de- 
fendant. 

In  Funk  v.  Evening  Post  Pub.  Co.,  76  Hun,  497,  which  was 
an  action  for  libel,  wherein  the  jury  found  for  the  defendant, 
notwithstanding  an  instruction  of  the  court  that  the  plaintiff 
was  entitled  to  at  least  nominal  damages,  the  court  on  appeal 
refused  to  reverse  the  judgment.  It  was  held  that  unless  some 
permanent  right  is  affected,  or  some  error  of  court  has  crept  in, 
by  which  the  jury  has  rendered  an  erroneous  verdict,  the  court 
will  not  set  aside  the  verdict  upon  appeal  because  the  plaintiff 
was  entitled  to  nominal  damages. 

In  Jennings  v.  Loring,  5  Ind.  250,  the  action  being  for  false 
imprisonment,  where  there  was  a  technical  right  to  recover,  and 
the  plaintiff  was  entitled  to  nominal  damages,  but  to  nothing 
more,  it  was  held  that  the  failure  to  assess  nominal  damages  was 
not  good  ground  for  a  new  trial:  See,  also,  Tate  v.  Booe,  9  Ind. 
13;  Patton  v.  Hamilton,  12  Ind.  256;  State  t.  Shackleford,  15 
Ind.  376;  Hudspeth  v.  Allen,  26  Ind.  165;  Black  v.  Coan,  48  Ind. 
385;  State  v.  Cloud,  94  Ind.  174;  Platter  v.  Seymour,  86  Ind. 
323;  Hacker  v.  Blake,  17  Ind.  97;  Mahoney  v.  Bobbins,  49  Ind 
146;  Tipton  v.  Jones,  77  Ind.  307;  Atkins  v.  Van  Buren  School 
Tp.,  77  Ind.  447. 
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Under  these  authoritiesy  we  would  not  be  authorized  to  re- 
verse the  judgment  for  the  mere  reason  that  the  jury  failed  to 
assess  nominal  damages  to  which  the  appellant  was  entitled. 

The  case  of  Indianapolis  etc.  Qravel  Boad  Co.  v.  Belt  By.  Co., 
110  Ind.  5,  to  which  we  have  been  referred  by  counsel,  is  not 
in  conilict^with  this  conclusion.  There  the  ground  of  the  court^s 
decision  upon  this  point  was  thus  expressed:  "The  injury  to  ap- 
pellant *^''  is  in  its  character  permanent,  and  will  be  permanent, 
unless  his  rights  are  settled  and  established.  Appellee  is  wrong- 
fully maintaining  the  track  of  its  railroad  across  appellant^s 
gravel  road.  By  lapse  of  sufficient  time  that  maintenance  will 
ripen  into  a  right.  For  reasons  stated,  this  is  not  a  case  for  the 
application  of  the  maxim,  De  minimis  non  curat  lex.'^ 

The  case  before  us  is  not  one  in  which  a  permanent  right  is 
affected.  The  distinction  is  discussed  and  illustrated  in  Funk 
V.  Evening  Post  Pub.  Co.,  76  Hun,  497, 

Some  complaint  is  made  in  argument  in  relation  to  the  in- 
structions given  to  the  jury.  But  upon  a  comparison  of  all  the 
instructions,  including  those  given  at  the  request  of  the  appel- 
lant, we  cannot  conclude  that  they  were  prejudicial  to  the  ap- 
pellant's rights.  It  may  be  that  if  we  were  called  upon  to  de- 
cide, we  would  be  of  opinion  that  it  would  have  been  proper  to 
instruct  the  jury  upon  the  subject  of  nominal  damages,  but  no 
such  instruction  was  asked.  There  being  no  reversible  error  in 
the  instructions  given,  we  cannot  reverse  for  failure  to  give  ad- 
ditional instruction  not  requested. 

The  judgment  is  affirmed. 

•  LIBEL— DAMAGES.— If  one  has  been  libeled,  the  law  will  pre- 
sume that  he  has  been  injured,  and  leave  the  amount  of  such  injniy 
to  the  determination  of  the  Jury:  See  monographic  note  to  McAllister 
v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  339.  on  newspaper  libel; 
note  to  Holmes  v.  Jones,  49  Am.  St.  Rep.  651.  The  law  Implies 
malice  and  infers  damages  from  a  libelous  publication;  Note  to 
Holmes  v.  Jones,  49  Am.  St.  Rep.  651.  In  an  action  for  libel  the 
amount  of  damages  is  peculiarly  within  the  province  of  the  jury, 
and  may  be  either  compensatory  or  punitive:  Holmes  v.  Jones,  147 
N.  Y.  59;  49  Am.  St.  Rep.  646;  though  in  a  few  of  the  states  exem- 
plary damages  are  not  allowed  in  actions  for  slander  or  libel:  Note 
to  McAllister  v.  Detroit  Free  Press  Co..  15  Am.  St  Rep.  341. 

LIBELr-OHARGB  OF  CRIME>-DAMAGES.— Vindictive  damages 
are  not  recoverable  for  libel  or  other  injury  which  is  punishable  by 
indictment:  Austin  v.  Wilson,  4  Gush.  273;  60  Am.  Dec.  766,  and  ex- 
tended note  thereto,  on  the  allowance,  in  general,  of  exemplary  dam- 
ages. Words  which  impute  guilt  of  crime  punishable  with  imprison- 
ment are  libelous  per  se:  World  Pub.  Co.  v.  Mullen,  43  Neb.  l26;  47 
Am.  St.  Rep.  737,  and  note;  Belo  v.  FuUer,  84  Tex.  450;  31  Am.  St. 
Rep.  75.  The  verdict  of  a  JtAt,  in  a  libel  case,  cannot  be  restricted 
to  nominal  damages  unless  they  believe  thnt  such  damages  will 
compensate  the  plaintiflT  for  the  wrong  suffered,  and  that  exemplary 
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damages  should  not  be  given:  Note  to  Bnckstaff  y.  Hicks,  59  Am. 
ISt.  Rep.  857. 

LIBEL.— SPECIAL  DAMAGES,  when  claimed  in  an  action  for 
libel,  must  be  alleged  and  proved,  as  In  any  other  case,  where  the 
words  are  not  libelous  per  se:  Mitchell  v.  Bradstreet  Co.,  116  Mo. 
226;  38  Am.  St  Rep.  592;  but  If  the  words  are  libelous  per  se,  the 
declaration  need  not  aver  any  special  damage:  Note  to  Hlrshfleld  v. 
Fort  Worth  Nat  Bank,  29  Am.  St  Rep.  668;  and  he  ma^r  recover 
general  damages  without  proof  of  special  damage:  Note  to  Mc- 
Allister V.  Detroit  Free  Press  Co.,  15  Am.  St  Rep.  339. 

LIBEL-EVIDENCE— PLAINTIFF'S  CHARACTER.— In  actions 
of  libel  or  slander,  the  defendant  may,  under  the  general  issue,  in« 
troduce  evidence  as  to  the  plaintlflCs  bad  reputation  in  mitigation  of 
damages:  Note  to  Holmes  v.  Jones,  49  Am.  St  Rep.  651;  even 
though  justification  is  pleaded:  Note  to  SIckra  y.  Small,  47  Aul  St 
Rep.  348. 

INSTRUCTIONS.-A  FAILURE  TO  GIVE  INSTRUCTIONS  not 
asked  is  not  error:  Mitchell  y.  Bradstreet  Co.,  116  Mo.  226;  38  Anu 
St  Rep.  592,  and  note;  McDonald  y.  International  etc  By.  Ga.»  86 
Tex.  1;  40  Am.  St  Rep.  803. 
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action-right  of,  by  one  in  possession;  for  in- 
jury TO  PROPERTY.— One  having  the  possession  of  property  may 
maintain  an  action  against  a  wrongdoer  for  an  injury  thereto,  which 
cannot  be  defeated  by  showing  the  title  to  be  in  some  one  elise  than 
the  plaintiff. 

HUSBAND  AND  WIFE— TENANTS  BY  ENTIRETIES— AC- 
TION FOR  DAMAGES— PARTIES  PLAINTIFF.— If  a  husband,  en- 
gaged in  business,  is  In  possession  of  a  storeroom  and  stock  of  gen- 
eral merchandise,  which  are  injured  by  an  explosion  of  natural  gas, 
he  may  recover  damages  therefor  without  Joining  his  wife  in  the  ac- 
tion, whether  the  title  to  the  real  estate  is  In  himself,  or  in  himself 
and  his  wife,  as  tenants  by  entireties. 

ABATEMENT,  PLEA  IN.  — A  DEFECT  OF  PARTIES 
PLAINTIFF  can  be  urged  only  by  a  plea  In  abatement,  where  such 
defect  is  not  apparent  on  the  face  of  the  complaint 

PARTIES  PLAINTIFF— DEFECT— WAIVER  OF  OBJEC- 
TION.—An  objection  that  there  is  a  defect  of  parties  plaintiff  is 
deemed  to  have  been  waived  where  no  plea  in  abatement  was  Inter- 
posed. 

Shirts  &  Kilboume  and  Griffin,  Griffin  ft  Griffin,  for  the  ap- 
pellant. 

Fertig  &  Alexander,  and  Gavin,  Coffin  ft  Dayis,  for  the  ap- 
pellee. 

«»  COMSTOCK,  J.  This  action  was  brought  by  appellee 
against  appellant  to  recover  damages  to  appellee's  storeroom  and 
goods  therein^  in  the  town  of  Sheridan,  tins  state,  occasioned  bj 
an  explosion  of  natural  gas. 
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The  defendant  (appellant)  answered  by  general  denial.  There 
was  a  trial  by  jury  and  a  special  verdict  returned.  Upon  this 
verdict  on  motion  of  appellee  judgment  was  rendered  for  four 
hundred  and  thirty-six  dollars.  Appellant's  motion  for  a  new 
trial  was  overruled^  and  thereupon  appellant  moved  to  modify 
the  judgment^  which  motion  was  overruled. 

The  errors  assigned  are:  1.  Error  in  overruling  demurrer  to 
complaint;  2.  Error  in  sustaining  motion  ^^^  for  judgment  in 
favor  of  appellee  on  special  verdict;  3.  Error  in  overruling  mo- 
tion for  new  trial;  4.  Error  in  overruling  motion  to  modify  the 
judgment* 

The  only  questions  discussed  under  the  assignments  (and  im- 
der  the  rules  all  other  are  waived),  are:  1.  "Can  the  husband 
alone  maintain  an  action  for  damages  to  real  estate  held  by  him 
and  his  wife  as  tenants  by  entireties?''  2.  "Did  the  court  err  in 
overruling  the  motion  to  modify  the  judgment?" 

The  action  was  to  recover  damages  sustained  by  appellee,  a 
merchant,  engaged  in  a  retail  business,  for  injury  done  to  the 
storeroom  and  stock  of  general  merchandise  therein  owned  by 
him. 

In  the  course  of  the  trial,  it  appeared  from  the  evidence  for  the 
first  time  at  the  beginning  of  the  cross-examination  of  plaintiff, 
that  the  title  to  the  real  estate  was  held  by  him  and  his  wife  as 
tenants  by  entireties.  Thereupon  appellant  moved  to  strike  out 
all  the  testimony  of  the  plaintiff  relating  to  damages  to  the  wood- 
work and  wallpaper  on  the  building,  the  damage  to  the  buildjjig, 
and  the  depreciation  of  the  rental  value  of  the  room  for  four 
months,  which  motion  the  court  overruled.  The  verdict  showed 
that  the  jury  assessed  as  separate  items  of  damages  amounts  upon 
the  building  and  wallpaper,  twenty-five  dollars,  upon  the  rental 
value,  thirty-six  dollars,  and  upon  the  building,  one  himdred  and 
twenty-five  dollars. 

At  the  proper  time,  appellant  also  moved  the  court  to  modify 
the  judgment  so  as  to  exclude  therefrom  the  amounts  assessed 
upon  the  foregoing  items.  This  motion  was  also  overruled.  To 
these  rulings  appellant  duly  reserved  exceptions. 

The  complaint  alleges  that  the  plaintiff  was,  at  the  time  of 
the  explosion,  the  owner  of  a  storeroom  in  the  town  of  Sheridan 
and  stock  of  general  merchandise,  et  cetera,  which  he  held  for 
sale  at  retail  in  said  storeroom,  et  cetera. 

*^  The  action  was  personal,  to  recover  damages  sustained  by 
appellee  for  injury  to  said  storeroom  and  stock  of  merchandise. 
The  plaintiff  had  the  right  to  recover  damages  to  the  storeroom. 
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althougli  the  title  to  the  realty  was  in  himself  and  wife  as  ten- 
ants by  entireties.  In  Fairchild  v.  Chastellenx,  1  Pa.  St  176, 
44  Ani-  Dec.  117,  it  is  held  that  when  hnsband  and  wife  own 
real  estate  as  tenants  by  entireties,  the  husband,  without  joining 
his  wife,  may  sustain  an  action  for  damages  to  the  real  estate, 
the  court  using  the  following  language:  ^^But  when  the  title 
does  not  come  in  question,  and  the  action  is  merely  personal,  and 
seeks  a  compensation  in  damages  for  an  injury  done  to  the  hus- 
band's interest  in  the  wife's  estate  during  the  marriage,  then 
it  is  in  his  election  whether  he  will  join  his  wife  in  the  action 
or  not."  In  Washburn  v.  Case,  1  Wash.  Ter.  253,  plaintiff 
brought  suit  for  damages  done  his  crops  by  the  cattle  of  defend- 
ant. Upon  the  trial,  it  being  disclosed  that  a  third  party  had  an 
interest  in  the  crops,  the  court  summarily  dismissed  the  action 
because  of  the  nonjoinder  of  said  third  party.  It  was  held  that 
the  trial  court  erred  in  so  doing;  that  the  interest  of  the  part 
owner  might  be  consistent  with  the  right  of  plaintiff  to  recover 
for  the  trespass  and  at  most  could  only  operate  as  a  partial  fail- 
ure of  proof. 

In  Bristol  Hydraulic  Co.  v.  Boyer,  67  Ind.  236,  the  supreme 
court  cites  the  case  of  Cutts  y.  Spring,  15  Mass.  135,  which  was 
an  action  of  trespass  quare  clausum  fegit  brought  by  plaintiff 
against  defendant  for  cutting  timber  upon  his  land.  The  plain- 
tiff was  in  possession  of  the  land  but  the  title  thereto  was  in  the 
state.    After  quoting  from  the  decision,  our  supreme  court  said: 

"The  principle  settled  by  these  and  other  decisions  is,  that  one 
having  the  possession  of  property  may  "'"^  maintain  an  action 
against  a  wrongdoer  for  an  injury  thereto,  which  cannot  be  de- 
feated by  showing  the  title  to  be  in  someone  else  than  the  plain- 
•tiff.*'  See,  also,  1  Bishop  on  Married  Women  (1873),  623;  Dicey 
^n  Parties  to  Action,  rule  87. 

It  is  clear  from  these  authorities  that  appellee  had  the  right 
lo  recover  for  damages  to  the  storeroom  of  which  he  was  in  pos- 
eession,  engaged  in  business,  whether  the  title  to  the  real  estate 
was  in  himself  or  in  himself  and  his  wife  as  tenants  by  entireties. 
But  even  if  the  wife  should  have  been  joined  as  plaintiff,  the 
position  of  appellant  is  not  tenable  because  the  failure  so  to  join 
her  would  only  give  rise  to  a  plea  in  abatement,  the  defect  not 
being  apparent  on  the  face  of  the  complaint.  This  plea  not  hav- 
ing been  interposed,  the  objection  is  deemed  to  have  been  waived: 
Dicey  on  Parties  to  Action,  rule  117;  Moore  v.  Harmon,  142  Ind. 
857,  and  authorities  there  cited. 

The  court  did  not  err  in  overruling  the  motion  to  modify  the 
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judgment.  The  appellant  does  not  claim  that  the  separate 
amounts  assessed  for  damages  to  the  realty  are  excessive^  but  that 
appellee  was  not  entitled  to  any  damages  on  that  account. 

Having  held  that  he  had  the  right  of  action  without  joining 
his  wife,  it  follows  that  the  motion  was  properly  overruled. 

We  find  no  error  for  which  the  judgment  should  be  reversed. 

The  judgment  is  affirmed. 

HUSBAND  AND  WIFE— TENANTS  BY  ENTIRETIES— TRES- 
PASS may  be  maintained  by  a  husband  for  injuries  to  land  which 
he  holds  as  tenant  by  entirety  with  his  wife,  without  her  Joining  in 
such  action:  Falrchild  y.  Ghastelleuz,  1  Pa.  St.  176;  44  Am.  Dec.  117. 

NONJOINDER— PLEA  IN  ABATEMENT.— A  nonjoinder  of  par- 
ties is  matter  for  a  plea  In  abatement:  l4e  Page  v.  McCrea,  1  Wend. 
164;  19  Am.  Dec.  4C9;  Hilliker  v.  Loop.  5  Vt  116;  26  Am.  Dec.  28o. 
If  it  Is  not  apparent  from  a  bill  itself  that  necessary  parties  are 
omitted,  it  can  be  taken  advantage  of  only  by  plea  or  answer,  show- 
ing who  are  the  necessary  parties,  and  making  the  objection  of  a 
want  of  parties  In  a  plain  and  explicit  manner:  Robinson  v.  Smith, 
3  Paige,  222;  24  Am.  Dec.  212.  The  nonjoinder  of  a  party  to  a 
real  action  must  be  pleaded  in  abatement  or  the  objection  Is  lost: 
Campbell  v,  WaUace,  12  N.  H.  362;  37  Am.  Dec.  219. 

PLEA  IN  ABATEMENT  IS  WAIVED  by  going  to  trial  on  the 
meritB:  Welchel  y.  Thompson,  39  Oa.  659;  99  Aul  Dec  47a 
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[19  Indiana  Appeai^,  272.] 
ATTORNEYS  AT  LAW— PARTNERSHIP  BETWEEN,  DIS- 
SOLUTION OP,  BY  OPERATION  OF  LAW.— If  a  member  of  a  law 
firm  accepts  the  ofUce  of  Judge  of  a  court,  that  act  eflTects  an  imme- 
diate dissolution  of  the  firm  by  operation  of  law,  whether  his  co- 
partners consent  to  his  withdrawal  from  the  firm  or  not. 

ATTORNEY  AND  CLIENT— RELATION  OF,  WHEN  DIS- 
SOLVED  BY  OPERATION  OF  LAW.— If  a  member  of  a  law  firm 
accepts  the  office  of  Judge  of  a  court,  that,  so  far  as  he  is  concerned, 
efTects  a  termination  by  operation  of  law,  of  the  relation  of  attorney 
and  client. 

ATTORNEY  AT  LAW— DIVISION  OF  FEES  AFTER  DIS- 
SOLUTION OF  FIRM.— If  an  attorney  at  law,  who,  is  a  member  of 
a  law  firm,  becomes  a  Judge  of  a  court,  his  contract  of  employment 
In  pending  business  Is  of  a  divisible  nature,  under  which  he  may  re- 
cover for  services  of  which  the  client  has  already  had  the  benefit, 
but  he  has  no  Interest  in  any  fees  for  services  rendered  by  the  re- 
maining member  of  the  firm  in  concluding  that  pai'ticular  business. 

A.  C.  Harris  and  D.  C.  Justice^  for  the  appellant. 

S.  T.  McConnell  and  A.  G.  Jenkins,  for  the  appellees. 

•"  ROBINSON,  C.  J.  Appellant  filed  an  itemized  claim  for 
attorney  fees  in  a  certain  ditch  proceeding  asking  an  allowance 
for  services  in  such  proceeding  from  June  6,  1895,  to  March  2G, 
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1896^  in  the  snin  of  $180.  At  the  same  time  a  claim  was  filed 
by  Justice  &  Laiiy  for  fees  for  services  in  the  same  ditch  pro- 
ceeding in  the  sum  of  $65.  Appellant  and  appellee  composed 
the  firm  of  Justice  &  Lairy.  Appellee  filed  written  objections 
to  the  allowance  of  any  claim  to  appellant  individually  on  the 
ground  that  the  services  rendered  by  appellant  were  rendered  in 
behalf  of  Justice  &  Lairy,  who  were  partners  in  the  closing  up  of 
said  ditch  proceedings  which  were  begun  by  said  firm  before  its 
dissolution;  that  appellee  was  employed  by  the  petitioners  in  said 
proceedings,  who  were  his  clients,  and  that  he  did  individually 
a  large  share  of  the  work  in  said  proceedings  during  the  exist- 
ence of  *'''*  said  firm  and  whatever  services  were  rendered  by  said 
Justice  individually  were  simply  and  only  rendered  in  complet- 
ing work  which  the  firm  was  employed  to  do  and  had  beguu 
during  said  partnership,  and  asked  that  whatever  sum  be  allowed 
to  Justice  &  Lairy  be  to  the  firm  of  Justice  &  Lairy.  A  motion 
to  strike  out  the  objections  was  overruled,  and  upon  issue  joined 
the  court  made  a  special  finding  of  the  facts  with  conclusions 
of  law. 

It  appears  from  the  special  finding  that  on  the  first  day  of 
June,  1893,  appellant  and  ap|)ellee  entered  into  a  partnership 
in  the  practice  of  law  by  written  articles  of  partnership;  by  these 
articles  each  partner  was  to  devote  his  time  and  talents  to  the 
firm,  and  the  receipts  and  expenses  were  to  be  apportioned  in  a 
prescribed  manner;  that  said  partnership  continued  until  the 
evening  of  March  30,  1895,  when  appellee  was  appointed  circuit 
judge  by  the  governor  to  fill  a  unexpired  term,  and  on  April  1, 
1895,  appellee  qualified  as  such  circuit  judge  and  from  that  time 
until  November  2,  1896,  filled  said  ofiice  and  discharged  the 
functions  thereof;  that  the  petitioner  Baldwin  employed  said 
firm  of  Justice  &  Lairy  to  prepare  the  necessary  papers  and  docu- 
ments  and  prosecute  the  proceeding  for  the  construction  of  the 

ditch  in  controversy,  which  proceeding  was  instituted  on  the 

day  of ,  1894;  that  whatever  work  was  done  in  said  proceed- 
ing during  the  continuance  of  said  partnership  was  done  by  said 
Lairy  for  and  on  behalf  of  said  firm;  that  after  the  dissolution  of 
6aid  firm  appellant  carried  on  and  completed  the  said  ditch  pro- 
ceedings without  the  assistance  of  said  Lairy,  and  without  any 
agreement  having  been  entered  into  between  appellant  and  appel- 
lee as  to  what,  if  any,  compensation  appellant  should  receive  indi- 
vidually for  his  said  services  ^^'^  rendered  or  to  be  rendered  after 
the  dissolution  of  said  firm,  and  without  anything  having  been 
Baid  between  them  on  the  subject,  and  no  new  or  other  agreement 
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was  made  between  fhe  parties  to  conduct  and  prosecute  said  pro- 
ceedings and  that  appellant  rendered  said  services  without  any- 
thing  having  been  said  by  or  to  appellee  on  the  subject,  and  with 
out  anything  having  been  said  by  or  to  said  Baldwin  on  the  sub- 
ject; that  the  total  amount  of  attorney  fee  due  and  unpaid  on 
account  of  such  services  rendered  under  such  employment  of  the 
firm  of  Justice  &  Lairy  is  $245. 

The  court  stated  its  conclusions  of  law  and  order  as  follows: 
'TJpon  the  foregoing  facts,  the  court  concludes,  as  a  matter  of 
law,  that  the  firm  of  Justice  &  Lairy  was  dissolved  by  the  volun- 
tary abandonment  thereof  by  said  Lairy,  and  that  said  Justice 
would  be  entitled  to  recover  reasonable  compensation  for  services 
by  him  rendered  in  such  case  after  such  dissolution  in  a  proceed- 
ing for  an  accounting  between  such  partners;  that  under  the 
issue  in  this  case  the  court  is  not  authorized  to  make  such  ac- 
eounting  or  fix  the  amount  of  such  compensation;  that  the  said 
objections  of  Moses  B.  Lairy  and  his  said  motion  should  be  sus- 
tained, and  that  the  entire  allowance  should  be  made  to  Justice 
&  Lairy.  It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  objections  and  motion  of  Moses  B.  Lairy  to  the  claim  by 
Dewitt  C.  Justice  be  sustained,  and  that  the  firm  of  Justice  & 
Lairy  be  allowed  the  sum  of  $245,  and  that  the  drainage  com- 
missioner pay  said  sum  to  the  clerk  of  this  court  to  be  paid  out  as 
may  be  hereafter  ordered  by  the  court." 

Appellant  excepted  to  the  conclusions  of  law,  and  moved  the 
court  to  make  the  findings  more  specific  so  as  to  show  that  the 
$180  embraces  only  the  *^*  services  rendered  by  appellant  after 
the  dissolution  of  the  partnership,  and  that  the  court  separate 
the  amount  of  total  compensation  so  as  to  show  that  $65  was 
earned  by  the  firm  while  in  existence,  and  the  $180  earned  by  ap- 
pellant individually  after  the  firm  dissolved.  This  motion  was 
overruled  and  exception  taken.  Appellant  then  moved  for 
a  venire  de  novo,  because  the  finding  did  not  cover  all  the  issues, 
and  was  ambiguous,  which  motion  was  overruled.  Appellant' 
moved  for  a  new  trial  on  the  ground  that  the  finding  was  not  sus- 
tained by  sufficient  evidence  and  that  the  court  failed  to  find  the 
value  of  the  services  rendered  by  the  firm,  or  the  value  of  the 
services  rendered  by  appellant  after  the  dissolution,  and 
failed  to  separate  the  items  constituting  the  allowance  of  $245 
so  as  to  show  that  $65  was  for  services  rendered  by  the  firm,  and 
$180  forthe  individual  services  of  appellant. 

The  errors  assigned  are,  the  conclusions  of  law  on  the  facts 
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found,  and  the  overruling  of  the  motion  for  a  further  finding  of 
the  facts,  and  the  motion  for  a  new  trial. 

The  record  recites  that  the  claim  for  $65  was  not  contested, 
and  that  upon  the  trial  of  the  claim  for  $180  and  the  objections 
of.  appellee,  appellant  testified  that  when  the  partnership  was 
dissolved,  on  April  1,  1895,  by  appellee  accepting  the  office  of 
circuit  judge,  the  partnership  sign  was  removed,  appellee's  furni- 
ture taken  from  the  office,  and  that  appellant  did  no  business 
after  that  date  on  partnership  account;  that  the  bill  for  $180  is 
for  individual  services  of  appellant  after  the  dissolution;  that 
the  partnership  was  never  renewed;  that  when  the  services  were 
rendered  embraced  in  the  bill  for  $180,  appellee  was  filling  the  of- 
fice of  circuit  judge;  that  the  services  were  charged  on  appellant's 
individual  account-book;  ^'^  that  each  item  charged  in  the  bill  is 
for  the  individual  labor  of  appellant.  There  was  no  other  or 
different  evidence  given  concerning  the  claim  for  $180. 

The  only  question  to  be  determined  on  this  appeal  is  whether 
appellee  has  any  interest  in  the  $180. 

The  partnership  was  dissolved  the  moment  appellee  accepted 
the  office  of  judge  of  the  circuit  court.  Whether  or  not  appel- 
lant consented  to  appellee's  withdrawal  from  the  firm  is  not  ma- 
terial. As  expressed  by  the  trial  court  the  firm  'Vas  dis- 
solved by  the  voluntary  abandonment  thereof  by  appellee.  Ap- 
pdlee  voluntarily  incapacitated  himself  from  rendering  any  fur- 
ther professional  services  in  the  case.  While  holding  the  office 
of  circuit  judge  he  could  neither  directly  nor  indirectly  practice 
law  in  any  of  the  courts  of  the  state,  nor  give  counsel  or  advice  in 
relation  to  any  business  in  such  courts:  Bums'  Bev.  Stats.  1894, 
sec.  2106. 

It  seems  to  be  the  settled  rule  that  when  an  attorney,  without 
cause,  abandons  an  employment  which  he  has  been  retained  gen- 
erally to  conduct  to  its  determination  he  cannot  recover  for  any 
services  which  he  has  rendered.  But  if  the  employment  is  ter- 
minated by  the  combined  act  of  the  attorney  and  client,  the  at- 
torney may  recover  for  services  actually  rendered:  3  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  429. 

In  the  case  at  bar,  the  relation  of  attorney  and  client,  so  far 
as  concerned  appellee,  was  terminated  by  operation  of  law,  but 
appellee  would  be  entitled  to  compensation  for  services  rendered 
by  him  in  the  case  up  to  the  time  of  his  incapacity  to  practice:  3 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  429;  Baird  v.  Eatcliff,  10  Tex. 

81. 
It  needs  no  citation  of  authorities  to  the  effect  that,  as  a  gen- 
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eral  rule,  in  an  ordinaiy  partnership  a  partner  *'^  is  not  entitled 
to  compensation  for  services  rendered  in  closing  up  partnership 
business,  and  that  in  the  fibsence  of  a  contract  one  partner,  who 
does  a  larger  share  of  the  work  than  his  copartner,  cannot  re- 
coyer  compensation  for  such  extra  work.  The  large  number  of 
cases  cited  by  counsel  for  appellee  in  support  of  the  above  rules 
are  cases  involving  some  kind  of  mercantile  associations.  But 
we  do  not  think  the  rules  governing  such  associationsare  control^ 
ing  in  all  respects  in  law  partnerships.  Thus  it  is  said  that  a  law 
partnership  does  not  confer  on  any  of  the  partners  the  extensive 
powers  of  mercantile  associations,  as  in  binding  each  other  in  the 
ordinary  course  of  business  by  bills  of  exchange  and  like  matters: 
Weeks  on  Attorneys  at  Law,  sec.  244.  See  Osment  v.  McElrath, 
68  Cal.  466;  58  Am.  Bep.  17;  Starr  y.  Case,  59  Iowa,  491. 

And  there  are  exceptions  to  the  above  rules  concerning  com- 
pensation in  commercial  partnerships;  as,  where  a  surviving  part^ 
ner  carries  on  the  partnership  business  in  order  to  complete  the 
enterprise  in  which  the  partnership  is  engaged,  he  will  be  allowed 
compensation:  17  Am.  &  Eng.  Ency.  of  Law,  1183,  and  cases 
there  cited.  The  reason  for  the  rule  that  no  compensation  is  al- 
lowed a  surviving  partner  in  closing  up  the  business  is  based 
upon  an  implied,  if  not  expressed,  agreement  that  should  the 
partnership  be  terminated  by  softie  involuntary  event,  the  other 
will  close  up  the  business  for  the  benefit  of  both.  Each  partner 
necessarily  incurs  such  risks  with  reference  to  which  the  partner- 
ship contract  was  made.  But  in  the  case  at  bar,  aside  from  tho 
fact  that  the  incapacity  to  continue  in  the  case  was  self-imposed 
by  appellee,  there  was  no  value  in  the  unfinished  case  to  an  attor- 
ney, except  the  value  of  professional  services  to  be  rendere(J. 
Whether  it  should  have  any  value  *^®  depended  entirely  upon  the 
professional  skill  of  the  attorney  rendering  the  services.  So  that 
the  reason  for  the  rule  that  no  compensation  is  allowed  a  surviv- 
ing partner  cannot  be  said  to  apply  in  all  respects  to  a  profes- 
fiional  partnership. 

In  the  case  at  bar,  the  law,  by  the  voluntary  act  of  appellee^ 
terminated  the  relation  of  attorney  and  client.  Appellee  was 
powerless  to  make  any  further  contract  with  his  client.  By  his 
own  act  he  placed  himself  in  a  position  where  he  could  render  his 
client  no  further  service  whatever.  He  could  receive  no  further 
fees  either  directly  or  indirectly.  He  severed  his  connection 
with  the  case  absolutely,  and  lost  any  right  to  any  fees  in  the 
case  under  his  orierinal  employment  from  that  time  on.  Had  but 
one  claim  been  filed  for  the  total  amount  of  fees  a  very  different 
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question  would  be  presented.  Bnt  there  is  no  controversy  that 
the  record  determines  the  value  of  the  firm's  services  before  the 
dissolution  and  the  value  of  appellant's  services  after  the  dis- 
solution*  Under  the  evidence^  the  trial  court  was  not  asked  to 
make  any  accounting  between  the  partners. 

It  appears  that  the  services  of  appellant  in  the  case^  after  the 
dissolution,  were  rendered  while  appellee  was  a  circuit  judge. 
Had  appellant,  after  the  dissolution,  mismanaged  the  business 
to  the  client's  damage,  can  it  be  said  that  appellee  would  be 
jointly  liable  in  damages  with  appellant?  It  certainly  cannot 
be  said  that  a  person  who  is  absolutely  inhibited  from  assisting, 
either  directly  or  indirectly,  in  doing  an  act,  must  answer  in 
damages  where  the  act  without  his  knowledge  or  consent  is  negli- 
gently done  to  another's  damage. 

It  is  argued  by  appellee's  learned  counsel  that  when  appellee 
left  the  firm  he  left  its  goodwill  with  appellant,  and  it  is  just  to 
presume  that  it  had  considerable  *'''•  value.  Admitting  this  to 
be  true,  it  could  be  a  proper  item  only  in  an  accounting  between 
the  partners,  with  which  we  have  nothing  to  do  in  this  case.  It 
is  not  disputed  that  the  services  of  the  firm  up  to  the  dissolution 
were  worth  $65.  As  the  record  comes  to  us,  we  must  conclude 
they  were  worth  that  much  and  no  more.  We  have  nothing  to 
do  in  this  case  with  how  that«shall  be  divided  between  the  part- 
ners; nor  is  it  an  adjudication  of  any  partnership  accounts  to 
direct  the  $180  to  be  paid  to  the  only  person  to  whom  it  has  ever 
belonged. 

In  the  case  of  Denver  v.  Boane,  99  IT.  S.  355,  it  was  not  ex- 
pressly decided  whether  a  different  rule  should  apply  to  the 
winding  up  of  the  business  of  a  law  firm,  as  the  partners  had 
agreed  on  the  manner  of  closing  up  the  business.  It  appeared 
that  in  that  case  one  member  of  the  firm.  Judge  Hughes^  in  one 
of  the  firm  cases  (Lamar  v.  United  States),  withdrew  his  appear- 
ance, and  had  his  name  erased  from  the  docket  as  an  attorney  in 
the  case,  because  he  thought  it  was  a  corrupt  one,  and  took  no 
further  part  in  prosecuting  the  claim,  and  paid  no  further  atten- 
tion to  it.  The  remaining  members  of  the  firm  prosecuted  the 
suit  to  a  successful  ending.  After  Hughes'  death  the  executor 
of  his  will  brought  suit  for  a  discovery,  and  to  recover  from  the 
surviving  partners  the  share  of  the  testator  in  the  fees  received  by 
them  out  of  the  partnership  business  which  remained  unfinished 
when  the  general  partnership  was  dissolved.  In  holding  that 
the  executor  could  not  recover  any  part  of  the  fee  in  that  partic- 
ular case  (Lamar  v.  United  States),  the  court  said:  **If,  then,  by 
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abandoning  the  case  and  denouncing  it  as  fraudulent^  he  lost  all 
the  right  which  he  had  against  Lamar,  how  can  he  claim  from  his 
copartners  any  of  the  compensation  they  obtained  for  conducting 
the  case  after  his  abandonment,  *®®  to  final  success?  His  action 
was  a  breach  of  his  duty  to  those  partners,  as  well  as  of  his  obli- 
gation to  Lamar.  By  this  agreement  of  copartnership  he  had 
undertaken  to  share  in  the  labor,  and  to  promote  the  common 
interests  of  the  firm,  and  that  was  the  foundation  of  his  right  to 
share  its  earnings.'* 

While  we  are  not  declaring  that  a  different  rule  should  in 
every  instance  be  applied  in  closing  up  the  business  of  a  law  firm 
from  that  applied  in  other  partnerships,  yet  there  are  sound  rea- 
sons for  holding  that  when  an  attorney  at  law,  who  is  a  member 
of  a  law  firm,  becomes  a  judge  of  a  circuit  or  other  court,  at  that 
instant  the  partnership  is  dissolved,  and  that  a  contract  of  em- 
ployment in  pending  business  in  such  a  case  is  of  a  divisible  na- 
ture, nnder  which  a  recovery  may  be  had  for  services  of  which  the 
client  has  already  had  the  benefit,  but  that  such  a  person  can  have 
no  interest  in  any  fees  for  services  rendered  by  the  remaining 
member  of  the  firm  in  concluding  that  particular  business.  Ap- 
pellee took  the  office  of  circuit  judge  with  its  burdens,  one  of 
which  was  that  he  should  cease  absolutely  to  practice  law.  The 
only  basis  upon  which  his  right  to  a  portion  of  the  after  earned 
fee  conld  rest  would  be  that  he  still  retained  some  interest  in  the 
firm,  and  that  the  statute  does  not  permit.  This  is  not  a  case 
where  the  remaining  member  of  the  firm  rendered  professional 
services  in  collecting  a  fee  which  the  firm  had  earned  before  the 
dissolution.  Under  the  evidence  the  court  should  have  directed 
the  $180  to  be  paid  to  appellant  by  the  drainage  commissioner. 

Judgment  reversed,  with  instructions  to  the  circuit  court  to 
sustain  appellant's  motion  for  a  new  trial. 


ATTORNEYS  AT  LAW— DISSOLUTION  OP  FIRM— RIGHT  TO 
PEB^.— When  a  professional  partnership  between  attorneys  at  law 
Is  dissolved  by  the  death  of  one,  the  survivor  is  entitled  to  his  own 
future  earnings:  Little  v.  Oaldwell,  101  Gal.  653,  561;  40  Am.  St 
Rep.  89,  94. 
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Frankfort  v.  Colemav. 

[19  IVDIAHA  AmUU,  868.] 

MUNICIPAL  CORPORATIONS— INJURY  0AU8BD  BY  DE- 
FECT IN  STREET— COMPLAINT,  WHEN  SUFFICIENT.— A  com- 
plaint against  a  city  for  a  personal  injury  caused  by  a  defect  in  a 
street  states  a  good  cause  of  action  where  it  appears  from  the  com- 
plaint that  the  plaintiff  was  injured  at  a  place  upon  a  public  street 
of  the  city;  that  the  city  had  notice  of  the  defective  condition  of  the 
street;  that  the  place  where  the  injury  occurred  was  within  the  cor- 
porate limits  of  the  city,  and  that  such  place  was  one  which  it  was 
the  city's  duty  to  keep  in  repair. 

MUNICIPAL  CORPORATIONS-INJURY  CAUSET>  BY  DE- 
FECT IN  STREET— COMPLAINT,  WHEN  SUFFICIENT.— A  com- 
plaint against  a  city  for  a  personal  injury  caused  by  a  defect  in  a 
street  states  a  good  cause  of  action  where  it  is  alleged  that  the 
plaintiff,  while  walking  home  on  a  public  street  of  the  city,  used  by 
the  public  generally,  stepped  into  one  of  a  number  of  holes  and  ex- 
cavations in  the  street,  without  fault  on  his  part,  and  was  injured; 
that  such  holes  and  excavations  were  dug  more  than  sixty  days 
prior  to  the  injury;  that  the  city  had  notice  of  them  at  the  time  they 
were  dug  and  that  it  negligently  and  carelessly  allowed  them  to  re- 
main; but  that  the  plaintiff  had  no  knowledge  of  their  existence. 

MUNICIPAL  CORPORATIONS-DUTY  OF.  TO  KEEP  IN 
REPAIR  A  HIGHWAY  BROUGHT  WITHIN  THE  CORPORATE 
LIMITS.— If  a  city  brings  a  highway  within  its  corporate  limits  and 
leaves  it  open  for  public  travel,  the  city  is  bound  to  keep  it  in  a 
reasonably  safe  condition  for  travel,  whether  the  road  was  laid  out 
and  opened  by  the  board  of  county  commissioners,  or  had  become 
a  public  highway  by  user. 

MUNICIPAL  CORPORATIONS  —  DUTY  OF,  TO  KEEP 
STREETS  IN  REPAIR,  WHETHER  IMPROVED  OR  NOT.— If  a 
street  within  the  limits  of  a  city,  whether  improved  or  not,  is  in  com- 
mon use  by  the  public,  it  is  the  duty  of  the  city  to  keep  it  in  a  rea- 
sonably safe  condition  for  ordinary  travel. 

MUNICIPAL  CORPORATIONS— SIDEWALK  AS  A  PART 
OP  THE  STREET— AUTHORITY  OF  CITY.— A  sidewalk  is  a  part 
of  the  street,  and  the  authority  of  a  city  over  a  street  extends  over 
the  sidewalk  as  a  part  of  the  street. 

APPEAL  —  CONFLICTING  EVIDENCE.  —  THE  VERDICT 
OF  A  JURY  will  not  be  disturbed  on  appeal,  where  the  evidence  is 
conflicting,  if  there  is  some  evidence  to  support  it,  no  matter  what 
the  appellate  tribunal  may  think  about  the  preponderance  of  the 
evidence. 

MUNICIPAL  CORPORATIONS— NOTICE  OF  DEFECT  IN 
STREET.— Actual  notice,  on  the  part  of  a  city,  of  a  defect  in  a 
street  or  sidewalk,  is  not  necessary,  if  the  defect  has  existed  for  such 
a  time  that,  with  reasonable  diligence.  It  might  have  been  known. 

MUNICIPAL  CORPORATIONS— INJURY  CAUSED  BY  DE- 
FECT IN  STREET— CONTRIBUTORY  NEGLIGENCE.— Although 
a  person  injured  by  reason  of  a  defect  in  a  street  had  knowledge  of 
such  defect,  that  fact  would  not,  of  itself,  deprive  him  of  his  right 
of  action;  but  such  knowledge,  with  all  the  other  facts,  is  to  be  con- 
sidered by  the  jury  in  determining  whether  he  was  guilty  of  contri- 
butory negligence. 

HIGHWAYS  —  PLACE  OF  INJURY  —  STREET.— One  In- 
jured  in  a  street  is  injured  in  a  public  highway. 


Feb.  1898*]  Fba.nkfort  v.  Coleman.  418 

HIGHWAY— CREATION  OF,  BY  USER.— If  a  highway  has 
been  used  by  the  public  for  more  than  twenty  years,  it  becomes  a 
lawfully  existing  highway,  and  the  right  of  the  public  to  use  It  be- 
comes fixed. 

DAMAGES— EXCESSIVE  VERDICT— RULE  AS  TO  DIS- 
TURBING.—A  yerdict  of  a  Jury  will  not  be  disturbed  on  account  of 
excessive  damages,  unless  they  are  so  outrageous  as  to  Induce  the 
court  to  believe  that  the  jury  must  have  acted  from  prejudice, 
partiality,  and  corruption. 

APPEAI^WHAT  STATEMENT  BY  COURT  IS  NOT  RE- 
VEItSIBLE  ERROR.— If  witnesses  are  absent  when  they  are  called 
to  testify,  during  the  trial  of  a  cause,  it  is  improper;  but  not  re- 
versible error,  for  the  court  to  remark.  In  the  presence  of  the  Jury, 
*1  do  not  feel  disposed  to  keep  this  jury  waiting  at  the  expense  of 
the  county  to  suit  the  convenience  of  saloonkeepers  and  gentlemen 
of  elegant  leisure." 

J.  T.  Hockman,  for  the  appellant. 

0.  E.  Bnunbangh  and  Joseph  Combs,  for  the  appellee. 

■•^  EOBINSON,  C.  J.  Appellant  appeals  from  a  judgment 
recovered  by  appellee  for  injuries  received  because  of  a  defective 
sidewalk,  and  assigns  as  en  or  the  overruling  of  the  demurrer  to 
the  complaint^  the  overruling  of  the  motion  for  a  new  trial,  and 
the  motion  in  arrest  of  judgment. 

The  complaint  alleges,  in  substance,  that  on  the  fourth  day  of 
July,  1894,  appellee,  in  the  exercise  of  due  care  and  caution,  was 
walking  home  on  a  public  highway  and  street  known  as  Fifth 
street  in  said  city,  which  street  was  used  by  the  citizens  thereof 
and  the  ^'^^  public  generally  and  had  been  for  more  than  ten 
years  prior  thereto;  that  said  highway  had  negligently  been  al- 
lowed to  become  and  was  out  of  repair  and  in  a  dangerous  condi- 
tion for  pedestrians  to  travel  over^  on  account  of  a  number  of 
dangerous  holes  and  excavations  in  that  part  generally  used  by 
pedestrians;  that  said  holes  were  dug  more  than  sixiy  days  prior 
to  the  date  aforesaid,  and  that  the  city  had  notice  of  them  at  the 
time  they  were  dug,  but  carelessly  and  negligently  failed  and 
neglected  to  repair  said  highway,  or  to  fill  up  or  remove  said  dan- 
gerous holes  and  excavations  all  of  said  time)  that  appellee  at 
eaid  time  had  no  knowledge  of  the  existence  of  said  holes,  and 
that  the  night  was  too  dark  for  her  to  see  them;  that  by  reason  of    ■ 
the  carelessness  and  negligence  of  appellant  in  permitting  said 
holes  to  be  and  remain  in  said  highway,  and  by  carelessly  and 
negligently  failing  to  repair  the  same  for  a  period  of  more  than 
sixty  days,  appellee,  without  any  fault  or  negligence  on  her  part, 
stepped  and  fell  into  one  of  said  holes  and  excavations,  whereby 
she  was  greatly  and  permanently  injured,  the  particulars  of  which 
are  set  out  in  the  complaint.    We  do  not  think  the  complaint 
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open  to  the  objections  urged  against  it.  It  appears  from  the 
complaint^  taking  the  pleading  as  a  whole,  that  the  place  where 
appellee  was  injured  was  upon  a  public  street  of  said  city;  that 
the  city  had  notice  of  the  defective  condition  of  the  street,  that 
the  injury  occurred  at  a  place  within  the  corporate  limits  of  the 
city,  and  at  a  place  which  it  was  the  city's  duty  to  keep  in  repair. 

The  first,  second,  and  third  causes  for  a  new  trial  were  that 
the  verdict  was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  the  evidence  and  the  law.  These  are  considered  together 
in  appellant's  brief,  and  will  be  so  considered  here.  It  is  insisted 
by  appellants  counsel  that  if  any  excavation  existed  where  ap- 
pellee was  injured,  it  was  on  the  outside  of  *''*  the  line  of  the 
street,  and  was  not  at  a  place  which  the  city  was  bound  to  keep 
in  repair.  The  highway  upon  which  the  injury  occurred  was 
already  in  existence  when  the  territory  through  which  it  passes 
became  a  part  of  the  city;  and  when  this  territory  was  annexed 
the  highway  remained  and  still  remains  as  it  then  was.  The 
dty,  by  bringing  the  highway  within  its  corporate  limits  and 
leaving  it  open  for  public  travel,  became  bound  to  keep  it  in  an 
ordinarily  and  reasonably  safe  condition  for  travel.  The  duty  of 
the  city  to  keep  the  way  in  repair  was  the  same,  whether  the  road 
was  laid  out  and  opened  by  the  board  of  county  commissioners 
or  had  become  a  public  highway  by  user. 

In  1872,  the  board  of  commissioners  of  the  county  established 
a  certain  highway  along  the  line  where 'the  alleged  injury  oc- 
curred. There  is  a  conflict  in  the  evidence  as  to  the  location  of 
the  exact  boundary  lines  of  this  highway,  and  a  conflict  as  to 
whether  the  hole  or  excavation  causing  the  alleged  injury  is 
within  the  limits  of  the  highway  thus  established  by  the  board. 
The  highway  laid  out  by  the  board  was  described  as  "commenc- 
ing at  the  south  end  of  Fifth  street,  in  Torrence's  addition  to  the 
town  of  Frankfort;  thence  south,  with  the  variations  of  said 
street,  about  seventy  poles,''  et  cetera.  The  road  was  made  fifty 
feet  wide.  A  question  arose  on  the  trial  whether  this  road,  as 
laid  out,  was  run  with  the  variations  of  the  town  or  with  the  sec- 
tion line.  There  was  some  evidence  to  the  effect  that  the  road 
'  established  by  the  board  was  never  opened  and  used  by  the  pub- 
lic, but  that  a  different  way  was  opened  and  used.  And  there 
was  evidence  that  the  holes  or  excavations  were  within  the  limits 
of  the  road  as  established  by  the  board  of  commissioners  and  that 
they  were  within  the  limits  of  the  road  as  opened  and  used  by 
the  public,  ^'^  and  there  is  evidence  that  the  city,  through  its 
street  commissioner,  had  expressly  recognized  the  walk  where 


Fe?>.  1898.]  Fbankfobt  v.  Coleman.  415 

the  injury  occurred  as  a  part  of  the  street  or  highway.  In  La- 
fayette V.  Larson,  73  Lid.  367,  it  is  said:  "When  a  street  within 
the  limits  of  a  ciiy  is  in  common  use  by  the  people,  it  is  the  duty 
of  the  city  to  keep  it  in  a  reasonably  safe  condition  for  ordinary 
travel:  Indianapolis  t.  Oaston,  58  Ind.  2M.  This  is  true 
whether  the  street  be  what  is  technically  called  an  improved 
street  or  not*':  See  Fowler  v.  Linguist,  138  Ind.  566.  A  side- 
walk is  a  part  of  a  street,  and  a  city^s  authority  over  a  street  ex- 
tends over  the  sidewalk  as  a  part  of  the  street:  Taber  v.  Graf  mil- 
ler, 109  Ind.  206;  Kokomo  v.  Mahan,  100  Ind.  242;  State  v.  Ber- 
detta,  73  Ind.  185,  38  Am.  Bep.  117. 

Counsel  for  appellant  and  for  appellee  have  filed  very  volumi- 
nous briefs, and  much  space  is  occupied  discussing  evidence  which 
was  conflicting.  There  is  evidence  in  the  record  that  the  de- 
fects were  within  the  limits  of  the  way  as  established  and  laid 
out  by  the  board  of  commissioners,  and  that  the  defects  were 
within  the  limits  of  a  way  used  by  the  public  continuously  for 
more  than  twenty  years.  Much  of  the  testimony  of  some  of  the 
witnesses  is  very  unsatisfactory  as  it  comes  to  us,  for  the  reason 
that  they  testify  directly  from  maps,  and  while  the  maps  are  in 
the  record,  there  is  nothing  by  which  we  can  tell,  in  a  great  many 
instances,  what  lines  or  points  were  testified  about.  We  have 
given  the  evidence  a  careful  consideration,  and  there  is  some  evi- 
dence to  support  the  finding.  The  rule  is  too  well  settled  to 
need  the  citation  of  any  authorities  that  the  verdict  of  a  jury  will 
not  be  disturbed  where  there  is  some  evidence  to  support  it,  no 
matter  what  the  appellate  tribunal  may  think  about  the  prepon- 
derance of  the  evidence. 

•^*  It  is  claimed  by  counsel  that  it  is  not  shown  that  the  city 
had  notice  of  the  defect.  The  particular  defect  consisted  of 
some  half  dozen  holes  from  six  to  eight  inches  in  diameter,  and 
from  two  or  three  to  ten  inches  in  depth.  There  is  evidence 
tending  to  show  that  the  street  commissioner  of  the  city  knew  of 
the  holes  in  the  street;  but  whether  there  is  sufficient  evidence  to 
show  that  the  city  had  actual  notice,  there  is  evidence  that  the 
holes  were  dug  in  the  walk  in  April,  and  remained  there  until 
July,  when  appellee  was  injured.  A  number  of  witnesses  testi- 
fied to  having  seen  the  holes  at  diflPerent  times  between  the  time 
they  were  dug  and  the  time  of  the  accident.  It  is  a  well-settled 
rule  that  actual  notice,  on  the  part  of  a  city,  of  a  defective  street 
or  sidewalk,  is  not  necessaiy  if  the  defect  has  existed  for  such  a 
time  that  with  reasonable  diligence  the  defect  might  have  been 
known:  Buscher  v.  Lafayette,  8  Ind.  App.  690;  Evansville  v. 
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Wilter,  86  Ind.  414;  Logansport  v.  Justice,  74  Ind^  378;  39  Am 
Bep.  79.    See  ColombuB  t.  Strassner,  124  Ind.  482. 

It  is  argued  by  counsel  that  if  appellee  had  passed  along  the 
Btreety  and  there  were  holes  in  the  path  or  sidewalk,  she  knew 
the  holes  were  there,  and  if,  with  this  knowledge,  she  went  there 
the  night  of  the  injury,  she  assumed  all  risks.  We  do  not  ques- 
tion the  rule  that  a  person  going  upon  a  sidewalk  known  by  him 
to  be  dangerous  must  exercise  care  in  proportion  to  the  danger  he 
might  encoimter  by  reason  of  the  defect:  Indianapolis  v.  Cook, 
99  Ind.  10.  But  in  the  case  at  bar  there  was  evidence  from  which 
the  jury  may  have  concluded  that  appellee  did  not  Imow  of  the 
defect  in  the  walk.  And,  if  she  did  have  the  knowledge  of  the 
defect,  that  fact  itself  would  not  deprive  her  of  her  right  of 
action.  In  such  case,  the  fact  that  a  person  has  knowledge  of  the 
defect,  with  all  the  *'^*  other  facts  bearing  on  the  question,  is  to 
be  considered  by  the  juiy  in  determining  whether  such  person 
was  guilty  of  contributory  negligence:  Columbus  v.  Strassner, 
124  Ind.  482.  Taking  all  the  evidence  bearing  upon  appellee's 
freedom  from  faulty  we  cannot  say  that  at  the  time  she  was  in- 
jured she  failed  to  exercise  such  care  as  a  reasonably  prudent  per- 
son would  exercise  under  Uke  circumstances:  See  Fowler  v.  Lin- 
quist,  138  Ind.  566. 

Appellant's  counsel  says  that  the  thirteenth  instruction  given 
by  the  court  to  the  jury  might  be  proper  in  certain  cases^  but  that 
it  was  not  applicable  to  the  case  on  brial.  This  instruction  is  as 
follows:  ^'A  way  which  has  been  used  by  the  public  as  a  public 
highway  continuously  for  twenty  years^  becomes  a  public  high- 
way, and  the  width  of  the  highway  is  determined  by  the  width 
of  the  road  as  used  at  the  end  of  twenty  years.  All  parts  of  the 
road  used  by  the  public  at  the  end  of  that  time  are  part  of  the 
public  highway."  There  was  evidence  to  the  effect  that  the 
public  had  used  the  particular  place  where  the  injury  occurred 
for  more  than  twenty  years,  and  that  it  was  a  part  of  a  highway 
used  by  the  public.  Although  the  place  was  a  street  in  a  city, 
it  was  no  less  a  public  highway:  Elliott  on  Eoads  and  Streets,  12. 
When  the  city  took  within  its  corporate  limits  a  highway,  and 
the  public  continued  to  use  the  highway  as  it  existed  and  had 
been  used  before,  and  such  use  had  continued  for  more  than 
twenty  years,  a  highway,  in  which  the  public  acquired  the  right 
to  travel,  became  established,  and  it  became  the  duty  of  the  city 
to  keep  it  in  a  reasonably  safe  condition  for  travel.  Where  a 
highway  has  been  used  by  the  public  for  more  than  twenty  years, 
it  becomes  a  lawfully  existing  highway,  and  the  right  of  the  pub- 
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Kc  to  uae  it  becomes  fixed:  Port  Wayne  v.  Coombs,  ^'^  107  Ind. 
75;  57  Am.  Bep.  82.  The  force  and  effect  of  such  use  as  against 
a  city  attempting  to  lay  ont  or  widen  a  street  presents  an  entirely 
different  question,  with  which  we  have  nothing  to  do  in  this  case. 

The  jury  returned  a  verdict  for  one  thousand  dollars,  which 
appellant's  counsel  argue  is  excessive.  Appellee  testified  that 
she  was  forty-eight  years  of  age  when  injured  and  in  good  health; 
that  she  did  all  her  own  housework  and  worked  for  others  prior 
to  her  injury;  that  since  the  injury  she  had  suffered  pain  all  the 
time,  and  has  never  been  able  to  do  all  her  housework,  and  that 
the  injury  was  growing  worse.  There  was  further  evidence  that 
the  injury  is  of  such  a  character  that  it  produces  great  pain,  is 
not  easily  cured,  and  in  a  very  large  proportion  of  cases  there  is 
no  recovery  from  it.  A  jury  has  a  very  broad  discretion  in  the 
matter  of  damages,  and,  as  a  general  rule^  the  verdict  of  a  jury 
will  not  be  disturbed  on  account  of  excessive  damages,  unless  they 
are,  as  said  by  Chancellor  Kent,  **so  outrageous  as  to  strike  every 
one  with  the  enormity  and  injustice  of  them,  and  so  as  to  induce 
the  court  to  believe  that  the  juiy  must  have  acted  from  prejudice, 
partiality  and  corruption*':  Lake  Erie  etc.  Ey.  Co.  v.  Acres;,  108 
Ind.  648;  Pittsburgh  etc.  By.  Co.  v.  Sponier,  85  Ind.  165;  Louis- 
ville etc.  By.  Co.  v.  Falvey,  104  Ind.  409;  Lauter  v.  Duckworth, 
19  Ind.  App.  535;  Ohio  etc.  By.  Co.  v.  Judy,  120  Ind.  397;  Kelley 
V.  Kelley,  8  Ind.  App.  606.  We  cannot  say  that  the  amount  as- 
sessed by  the  jury  in  this  case  is  excessive. 

Complaint  is  made  of  alleged  misconduct  of  the  court  during 
the  trial.  It  appears  by  a  bill  of  exceptions  that  during  the  trial 
appellant  called  three  witnesses,  and,  none  of  them  being  in  the 
courtroom  when  they  were  called  to  testify,  the  court,  in  the 
hearing  and  presence  of  the  jury  said:  ^If  you  will  furnish  the 
names  of  the  absent  witnesses  to  the  clerk,  *''®  I  will  see  that 
they  are  brought  in.  I  do  not  feel  disposed  to  keep  this  jury 
waiting  at  the  expense  of  the  county  to  suit  the  convenience  of 
saloonkeepers  and  gentlemen  of  elegant  leisure.  I  saw  one  of 
these  witnesses  as  I  came  to  court,  and  he  can  be  obtained  easily." 
Appellant's  counsel  objected  and  excepted  to  the  remarks,  to 
which  the  court  replied,  *1  stand  by  what  I  said,*'  to  all  of  whicli 
appellant  excepted.  The  particular  expression  to  which  appel- 
lant's counsel  objects  is  the  expression  ^^saloonkeepers  and  gen- 
tlemen of  elegant  leisure.'*  While  we  cannot  approve  the  mak- 
ing of  such  a  statement  by  a  trial  court,  yet  we  do  not  think 
such  conduct  is  reversible  error.  The  expression  was  not  in  the 
nature   of  evidence,  nor  was  it  a  statement  of  any  fact  which 
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would  necessarily  discredit  the  testimony  of  a  witness  to  whom  it 
might  be  applied.  We  are  not  prepared  to  say  that  such  a  re- 
mark would  prejudice  appellant's  case  before  a  jury  of  average 
intelligence.  It  was  not  necessarily  discrediting  the  witnesses. 
We  are  not  able  to  say  what  the  court  meant  by  ^'gentlemen  of 
elegant  leisure,"  and  we  cannot  presume  that  the  jury  under- 
stood the  words  as  a  reflection  upon  the  truthfulness  of  the  wit^ 
nesees.  We  cannot  say  that  the  words  used  would  tend  to  de- 
stroy the  character  of  the  testimony  of  the  witnesses  in  the  esti- 
mation of  the  jury.  Such  a  statement  by  a  court  in  the  presence 
and  hearing  of  a  jury  is  error,  but  we  cannot  say  it  is  reyersible 
error. 

Upon  many  of  the  questions  involyed  in  this  case,  the  eyidence, 
as  we  have  said,  is  not  very  satisfactory,  but  upon  none  of  the  is- 
sues, to  establish  which  the  burden  was  upon  appellee,  can  we  say 
there  was  a  failure  of  proof.  There  is  some  evidence  in  the  rec- 
ord to  sustain  the  conclusion  reached  by  the  jury,  and  in  that 
view  of  it,  we  cannot  disturb  the  finding. 

Judgment  affirmed. 


MUNICIPATi  CORPORATIONS— DUTY  OF.  TO  KEEP  HIGH- 
WAY IN  REPAIR.— A  city  Is  not  bound  to  keep  In  repair  a  county 
road  in  a  sparsely  settled  portion  of  its  territorial  limits,  for  Its  ent're 
width,  but  only  to  an  extent  sufficient  for  travel:  Monongahela  City 
V.  Fischer.  Ill  Pa.  St.  9;  56  Am.  Rep.  241. 

MTJNICIPAI.  CORPORATIONS  —  DUTY  OF.  TO  KEEP 
STREETS  IN  REPAIR.— A  city  must  keep  its  streets  and  sidewalks 
in  a  reasonably  safe  condition,  and  for  a  breach  of  this  duty  an  ac- 
tion will  lie  in  favor  of  a  person  injured  thereby:  Notes  to  Parley  v. 
Mayor,  57  Am.  St.  Rep.  514;  Dunn  v.  Barnwell,  49  Am.  St  Rep.  840; 
Duncan  v.  Philadelphia,  51  Am.  St.  Rep.  782;  Blyhl  v.  WatervlUe, 
47  Am.  St  Rep.  600. 

APPEAI^CONFLICTING  EVIDENCE.— NEITHER  THE  VER- 
DICT OF  A  JURY  nor  findings  of  fact  will  be  disturbed,  on  appeal, 
where  the  evidence  is  conflicting,  if  there  is  some  competent  evi- 
dence to  support  the  verdict  or  findings:  Relley  v.  Haynes.  38  Kan. 
259;  5  Am.  St  Rep.  737:  notes  to  Bohannon  v.  Combs,  10  Am.  St. 
Rep.  329:  Savannah  etc.  Ry.  Co.  v.  Flannagan,  14  Am.  St  Rep.  18S; 
Singleton  v.  Hill,  51  Am.  St  Rep.  869;  Warner  v.  Southern  Pac  Co., 
54  Am.  St  Rep.  337. 

MUNICIPAL  CORPORATIONS— INJURY  CAUSED  BY  DR- 
FECT  IN  STREET— NOTICE  OF  DEFECT.— If  a  dangerous  hole 
or  defect  in  a  street  has  existed  for  such  a  length  of  time  that  the 
city  authorities,  by  the  exercise  of  ordinary  diligence,  would  have 
discovered  It  in  time  to  prevent  an  accident,  the  city  cannot  escape 
liability  therefor  for  want  of  actual  notice.  In  such  a  case.  It  \n 
deemed  to  have  constructive  notice,  which  is  sufficient  wUho"t 
proof  of  actual  notice:  Lorence  v.  Ellensburg,  13  Wash.  341;  52  Am. 
St  Rep.  42.  and  note.  A  city  is  not  answerable  for  injuries  caused 
by  a  defect  In  a  street,  unless  it  had  notice  of  the  defect,  or  unless 
It  had  existed  for  snoh  a  length  of  time  as  to  apprise  its  officers  if 
they  were  diligent  in  performing  their  duties:  Note  v.  Farley  v. 
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Mayor,  57  Am.  St  Rep.  514;  Gnnnlngham  t.  Denver,  23  Ck)lo.  18;  5S 
Am.  St.  Rep.  212;  note  to  Buchanan  v.  Barre,  44  Am.  St.  Rep.  832,  833. 
MUNICIPAL  CORPORATIONS— INJURY  CAUSED  BY  DE- 
FECT IN  STREET  —  KNOWLEDGE  OF  DEFECT.— Previous 
knowledge  by  a  person  Injured  of  the  existence  of  a  defect  in  a  side- 
walk does  not  per  se  establish  negligence  on  his  part:  Russell  v. 
Monroe,  116  N.  C.  720;  47  Am.  St.  Rep.  823;  but  such  knowledge  is 
competent  evidence  on  the  question  of  his  contributory  negligence: 
McQuillan  v.  Seattle,  10  Wash.  464;  45  Am.  St  Rep.  799,  and  note. 

HIGHWAYS— CREATION  OF  BY  USER— STREETS  AS  HIGH- 
WAYS.— Highways  may  be  created  by  user:  See  monographic  note 
to  Whitesides  v.  Green,  57  Am.  St.  Rep.  746,  747,  on  highways  by 
user,  and  showing  various  periods  of  time  which  have  been  held 
sufiicient  to  constitute  a  legal  establishment  of  a  highway.  The 
streets  and  alleys  of  a  town  or  city  are  highways:  Note  to  White- 
sides  T.  Green,  57  Am.  St  Rep.  745. 

NEW  TRIAL-EXCESSIVE  DAMAGES— RULE  AS  TO  DIS- 
TURBANCE  OF  VERDICT.— A  Judgment  for  excessive  damages 
will  not  be  reversed  unless  so  excessive  as  to  warrant  a  belief  that 
the  verdict  was  the  result  of  prejudice,  passion,  or  corruption: 
Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94  Mo.  574;  4  Am.  St  Bep.  S96; 
Sutton  y.  Snohomish,  11  Wash.  24;  48  Am.  St  Rep.  847. 
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[19  Iin>lAKA  Appeaia  469.] 
NOTARIES  PUBLIC  ARE  PUBLIC  OFFICERS. 

NOTARIES  PUBIilC— THE  POWER  TO  ADMINISTER 
OATHS  is  not  one  of  the  common-law  powers  of  a  notary,  but  is 
conferred  only  by  legislative  enactment. 

EVIDENCE— JUDICIAL  NOTICE— POWER  OF  NOTARY  IN 
ANOTHER  STATE  TO  ADMINISTER  OATHS.— Whether  a  notary 
public  in  another  state  has  power  to  take  affidavits  is  a  matter  of 
which  the  courts  of  this  state  cannot  take  Judicial  notice. 

NOTARIES  PUBLIC— TAKING  OF  AFFIDAVITS— PRE- 
SUMPTION— JURISDICTION.— The  presumption  is,  that  a  notary 
public,  in  taking  an  affidavit,  acted  within  his  Jurisdiction,  and  ad* 
ministered  the  oath  where  he  had  a  right  to  administer  it 

NOTARIES  PUBLIC— TAKING  OF  AFFIDAVITS— PRE- 
SUMPTION-JURISDICTION.—If  an  affidavit  in  its  caption,  pur- 
ports  to  have  been  made  in  this  state,  but  the  notary.  In  his  certifi- 
cate, designates  his  Jurisdiction  as  within  another  state,  the  pre« 
sumption  is  controlling  that  the  officer  took  the  affidavit  in  such 
other  state. 

ATTACHMENT  AND  GARNISHMENT  — PROCEEDINGS 
IN,  ARE  DEPENDENT  UPON  SUFFICIENT  AFFIDAVITS.— 
After  affidavits  in  attachment  and  garnishment  have  been  held  in- 
TOfflcient,  no  subsequent  proceedings,  based  on  such  affidavits,  are 
ralid  until  new  and  sufficient  affidavits  are  filed. 

MOTION  FOR  NUNC  PRO  TUNC  ORDER— AFFIDAVITS 
IN  ATTACHMENT  AND  GARNISHMENT.— If,  while  the  suffi- 
ciency of  affidavits  in  attachment  and  garnishment  is  under  con- 
sideration by  the  court  additional  affidavits  are  simply  filed  with 
the  clerk,  and  the  former  are  subsequently  held  to  be  insufficient, 
a  motion  for  a  nunc  pro  tunc  entry,  showing  that  such  additional 
affidavits  were  so  tiled  as  of  a  prior  date,  is  properly  overruled, 
where  the  additional  affidavits  could  only  have  been  properly  filed  in 
open  court  and  by  leave  of  the  court 
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Orris  P.  Cobb,  Edwin  J.  Howard,  and  Qeorge  W.  Woods,  for 
the  appellant 

J.  E.  Scott,  for  the  appellee. 

^«»  BOBINSON,  C.  J.  Appellant  sned  appellee,  and  filed  an 
affidavit  and  bond  in  attachment,  and  also  an  affidavit  in  garnish- 
ment. The  garnishee  defendant,  John  Herron,  executor  of  the 
last  will  of  Electa  Herron,  deceased,  appeared  specially  and 
moved  to  quash  the  writs  of  attachment  and  garnishment^  which 
motions  ^'^^  were  sustained,  and  these  rulings  are  the  first  errors 
assigned. 

It  is  argued  that  the  affidavit  in  attachment  was  insufficient, 
for  the  reason  that  it  appears  from  the  venue  of  the  affidavit 
that  it  was  sworn  to  in  Marion  county,  Indiana,  and  from  the  cer- 
tificate of  the  notary  before  whom  the  affidavit  was  sworn,  and 
his  official  seal,  that  the  oath  was  administered  in  Marion  county, 
Indiana,  by  one  Orris  P.  Cobb,  a  notary  public  in  and  for  Ham- 
ilton county  and  state  of  Ohio;  and  that  there  is  no  certificate  of 
ihe  clerk  of  the  circuit  or  district  court  or  court  of  common  pleas 
in  Hamilton  county,  Ohio,  that  such  notary  is,  by  the  laws  of 
that  state,  empowered  to  administer  oaths  and  take  affidavits. 

In  the  particulars  above  named,  the  affidavits  m  attachment 
Bnd  garnishment  are  the  same.  The  affidavit  in  attachment,  as 
to  the  objection  urged,  is  as  follows: 

*^State  of  Indiana, ) 
^*Marion  County.   ) 
«THE  TEUTONIA  LOAN  AND  \ 
BUILDING  COMPANY,  \  No.  45716. 

T,  I  Superior  CourL 

*'OSCAB  TUEKELL.  ) 

''Affidavit  in  Attachment 
"Gottlieb  Hola,  being  duly  sworn,  et  cetera,  •  •  .  •  as  affiant 
verily  believes. 
"(Signed)  "O.  HOLZ. 

"Subscribed  and  fwom  to  before  me  this  second  day  of  Sep- 
tember, 1893. 

"ORRIS  P.    COBB, 

"Notary  public  in  and  for  Hamilton  county  and  state  of  Ohio. 

"[Notarial  seal  Hamilton  county,  Ohio.]** 

A  notary  public  is  a  public  officer.  The  office  originated  in 
the  early  Roman  jurisprudence  and  was  known  in  England  before 
the  conquest    All  acts  done  by  a  notary  public,  which  fall  with- 
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in  the  rules  of  the  law  merchant,  have  always  been  respected 
under  the  law  of  nations  But  there  are  certain  acts  which  do 
not  belong  to  the  office  except  by  virtue  of  a  statute.  One  of 
these  is  taking  affidavits.  All  the  states  have  ^''^  conferred  this- 
power  upon  notaries,  but  the  courts  of  any  one  state  cannot  take- 
judicial  notice  of  a  statute  of  another  state  conferring  this, 
power.  We  have  a  statute  in  this  state  which  provides  that 
certificates  or  instruments  purporting  to  be  the  official  act  of  a 
notary  public  of  this  state  or  of  any  other  state,  and  purporting 
to  be  under  the  seal  and  signature  of  such  notary  public,  diall  be 
received  as  presumptive  evidence  of  the  official  character  of  such 
instrument  and  of  the  facts  therein  set  forth:  Bunft'  Bev.  Stats* 
1894,  sec.  464.  But  it  is  evident  that  this  section  was  not  in- 
tended to  apply  to  taking  an  affidavit  in  another  state,  as  that  is 
especially  provided  for  in  another  section. 

Section  483  of  Bums'  Bevised  Statutes  of  1894  provides  that: 
^TThen  any  affidavit  is  taken  in  another  state,  and  certified  by 
the  officer  or  justice  of  the  peace  taking  the  same,  under  his  hand 
and  seal  of  office,  if  he  have  any  such  seal,  and  attested  by  the 
clerk  of  the  circuit  or  district  court,  or  court  of  common  pleas  of 
the  county  where  such  officer  exercises  the  duties  of  his  office^ 
under  the  hand  of  the  clerk  and  seal  of  his  court,  the  clerk  also 
certifying  that  the  officer  or  justice  of  the  peace  is,  by  the  laws  of 
said  state,  duly  empowered  to  administer  oaths  and  affirmationsi^ 
and  take  affidavits,  every  such  affidavit  shall  be  deemed  suffi- 
ciently authenticated,  and  may  be  received  and  used  in  any  of  the 
courts  of  this  state.'* 

In  the  case  at  bar,  the  officer  was  a  notary  in  and  for  Hamilton 
county,  Ohio,  and  the  presumption  is,  that  he  acted  within  his 
jurisdiction  and  administered  the  oath  where  he  had  a  right  to 
administeor  it.  It  is  true  that  the  affidavit  at  the  beginning 
would  purport  to  have  been  made  in  Marion  county,  Indiana,  but 
the  words  at  the  beginning  are  no  more  controlling  than  those  at 
the  close,  where  the  officer  designates  ^'^  his  jurisdiction.  We 
cannot  presume  that  he  violated  the  law  of  this  state,  and  this  we 
must  do  if  we  hold  that  the  affidavit  on  its  face  purports  to  have 
been  made  in  this  state:  Bums'  Bev.  State.  1894,  sec.  2130.  The 
presumption  is  controlling  that  the  officer  took  the  affidavit  in 
the  state  of  Ohio.  But  whether  a  notary  public  in  Ohio  has 
power  to  take  affidavits  is  a  matter  of  which  the  courts  of  this 
state  cannot  take  judicial  notice.  The  statute  above  set  out 
provides  how  an  affidavit  taken  in  another  state  may  be  received 
and  used  in  the  courte  of  this  state.    It  does  not  appear  that  any 
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attempt  was  made  to  comply  with  that  statnte.  There  is  nothing 
to  show  that  the  notary  had  any  power  to  administer  oaths.  As 
this  is  not  one  of  the  common-law  powers  of  a  notaiy,  but  is  con- 
ferred only  hy  legislative  enactment,  we  cannot  presume  its  exist- 
ence. It  was  not  error  to  sustain  the  motion  to  quash  the  writs 
of  attachment  and  garnishment:  ProfFatt  on  Notaries,  sees.  24, 
64;  Keefer  v.  Mason,  36  111.  406;  Behn  y.  Young,  21  Qa.  207. 

As  the  affidavit  in  garnishment  was  insufficient,  there  was  no 
error  in  overruling  appellant's  motion  to  substitute  the  executor 
of  the  person,  since  deceased,  who  had  been  served  as  garnishee 
defendant.  All  the  proceedings  in  garnishment  were  dependent 
upon  a  sufficient  affidavit.  When  the  affidavits  in  attachment 
and  garnishment  were  held  insufficient,  no  further  proceedings 
could  be  had  in  that  respect  until  sufficient  affidavits  were  filed. 
The  complaint,  affidavit,  and  bond  in  attachment  were  filed  Sep- 
tember 6,  1893.  The  writ  of  attachment  and  garnishee  sum- 
mons were  issued  the  same  day.  On  the  following  day,  an  affi- 
davit of  nonresidence  of  the  defendant  was  filed,  and  an  order  of 
publication  against  the  defendant  was  entered.  On  October  1&, 
1893,  the  garnishee  *''*  defendant  entered  his  special  appearance 
and  moved  to  quash  the  writs  of  attachment  and  garnishment, 
and  on  the  second  day  of  April,  1894,  these  motions  were  sus- 
tained, to  which  ruling  appellant  excepted,  and  on  April  9, 1894, 
appellant  filed  its  bills  of  exceptions  to  those  rulings.  On  the 
twentieth  day  of  December,  1894,  appellant  filed  proof  of  publi- 
cation of  notice  to  defendant,  and  on  the  same  day  filed  its  veri- 
fied motion  for  a  nunc  pro  tunc  entry,  alleging  that  on  the  twen- 
ty-second day  of  March,  1894,  additional  affidavits  in  attachment 
and  garnishment  were  filed  with  the  clerk,  who  issued  to  the 
sheriff  a  writ  of  attachment  and  summons  in  garnishment,  which 
were  duly  served  on  the  same  day  and  return  made  by  the  sheriff; 
that  through  the  mistake  or  inadvertence  of  the  clerk  no  minute 
of  such  filing  was  made  by  the  clerk,  and  that  said  affidavits  were 
on  file  and  among  the  file  papers  in  said  cause,  and  asking  '^an 
order  that  an  entry  be  made  by  the  clerk  of  this  court,  nunc  pro 
tunc,  showing  that  said  affidavit  in  attachment  and  said  affidavit 
in  garnishment  were  each  filed  with  the  said  clerk  by  said  plain- 
tiff on  the  twenty-second  day  of  March,  1894,  and  that  the  clerk 
cause  notice  of  the  pendency  of  this  motion  to  be  given  to  said 
defendant.*'  This  motion  was  overruled,  as  stated  in  a  bill  of 
exceptions,  ''for  the  reason  that  said  additional  affidavits  could 
only  have  been  properly  filed  in  open  court  and  by  leave  of 
vourt**    To  this  ruling  appellant  excepted,  and  filed  a  bill  of 
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exceptions.  On  October  21, 1895,  appellant  filed  its  verified  mo- 
tion to  be  allowed  to  substitute  A.  P.  Stanton,  executor  and  gar- 
nishee, defendant  in  place  of  John  Herron,  deceased,  and  on  the 
twenty-fourth  day  of  October,  1895,  appellant  filed  its  motion  to 
review  and  set  aside  the  ruling  of  the  court  sustaining  the  mo- 
tions to  quash  the  writs  of  attachment  and  garnishment.  On 
the  twenty-third  day  of  November,  1896,  the  two  motions  *''* 
last  mentioned,  to  substitute  and  review,  were  overruled  and  bills 
of  exceptions  filed.  The  record  then  recites:  "And  the  plaintiff 
now  elects  to  stand  by  the  pleadings  heretofore  filed  herein,  and, 
refusing  to  plead  further,  the  court  does  now  of  its  own  motion, 
dismiss  this  action  and  adjudge  that  the  plaintiff  pay  all  costs 
herein  taxed  at dollars  and cents.*' 

As  the  affidavits  in  attachment  and  garnishment  were  insuffi- 
cient, it  necessarily  follows  that  no  subsequent  proceedings  based 
upon  these  affidavits  could  be  had.  There  was  on  error  in  over- 
ruling the  motion  for  a  nunc  pro  tunc  entry,  as  the  additional 
affidavits  were  simply  filed  with  the  clerk,  and  were  filed  while 
the  court  had  under  consideration  the  original  affidavits,  and 
which  were  afterward  held  to  be  insufficient  by  the  court.  There 
is  no  error  in  the  record  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed. 

NOTARIES  PUBLIC-PRESUMPTION.— A  notary  public  is  an 
officer  known  to  the  common  law:  Kfrksey  v.  Bates,  7  Port  529;  31 
Am.  Dec.  722.  The  presumption  Is,  that  every  one  acting  officially 
does  his  duty:  State  v.  Main,  69  Conn.  123:  61  Am.  St.  Rep.  30.  If 
the  place  where  an  affidavit  was  taken  does  not  appear  therefrom. 
but  It  does  appear  to  have  been  made  before  a  notary  public.  It  will 
be  presumed  that  he  administered  it  In  the  county  within  which  he 
was  authorized  to  administer  oaths:  Cox  v.  Stern,  170  111.  442;  02 
Am.  St  Rep.  386. 

EVIDENCE— JUDICIAL  NOTICE— NOTARIES— STATUTES  OP 
ANOTHER  STATE.— The  courts  of  a  county  wlU  take  Judicial 
notice  of  the  notaries  of  such  county:  Cox  v.  Stern,  170  111.  442;  62 
Am.  St.  Rep.  885,  and  note;  but  Judicial  notice  cannot  be  taken  of 
the  statutes  of  another  state,  nor  of  their  interpretation  by  its 
courts:  Hancock  Nat  Bank  v.  ElUs,  166  Mass.  4r4;  55  Am.  St.  Rep. 
414. 

ATTACHMENT.— A  SUFFICIENT  AFFIDAVIT  Is  essential  to 
support  a  writ  of  attachment:  Beebe  v.  Morrell,  76  Mich.  114;  15 
Am.  St  Rep.  28&  It  Is  the  foundation  of  the  Jurisdiction  of  the 
court,  and  must  be  a  sworn  statement  of  such  facts  as  the  law  re- 
quires as  a  condition  precedent  to  the  Issue  of  the  writ  Its  entire 
omission,  or  the  omission  of  any  essential  fact,  will  render  all  the 
proceedings  coram  non  Jndice:  Birchall  v.  Griggs,  4  N.  Dak.  806; 
50  Am.  St  Bep.  654. 
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SUPEEME  COTJBT 


IOWA. 
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ASBOOIATION, 
[104  Iowa,  88.] 

INSUBANOB— BSTOPPEJL  OP  MUTUAI/  INSURANCE 
COMPANY  BY  MAKING  A  SECOND  ASSE^SSMENT.— If  a  person 
has  insured  his  property  for  five  years,  in  a  mutual  insurance  com- 
pany, and  part  of  it  is  destroyed  by  fire,  but  the  insured  has  the 
right  at  any  time,  within  the  life  of  the  policy  on  its  face,  to  pay 
delinquent  assessments  and  restore  the  policy,  there  is  no  estoppel 
against  the  company,  when  suit  Is  brought  upon  the  policy,  by  rea- 
son of  a  second  assessment  made  after  a  prior  one  has  become  de> 
linquent,  and  before  it  is  paid,  for  it  is  the  right,  if  not  the  duty,  of 
the  association  to  make  it. 

INSURANCE  —  ESTOPPEL  OP  MUTUAL  INSURANCE 
COMPANY  BY  ACCEPTING  DELINQUENT  AND  OVERDUE 
ASSESSMENTS.— If  a  person  has  Insured  his  property  for  five 
years  in  a  mutual  insurance  company,  and  a  part  of  it  is  destroyed 
by  fire,  but  he  does  not  pay  two  assessments,  one  of  which  is  de- 
linquent, and  the  other  overdue,  until  after  the  loss  has  occurred 
the  acceptance  of  such  payments  is  not  a  waiver  of  forfeiture  of 
the  policy,  because  of  the  delinquent  assessment,  where  the  insured 
has  the  right,  under  the  laws  of  the  association,  to  make  such  pay- 
ments, when  it  is  necessary  to  maice  them  to  restore  the  insurance 
provided  for  in  the  policy  for  the  remainder  of  the  period  of  five 
years,  and  where  the  association  is  bound  to  accept  such  payments 
in  order  to  revive  the  policy  for  the  remaining  time  it  has  to  run. 

INSURANCE  —  ESTOPPEL  OP  MUTUAL  INSURANCE 
COMPANY  BY  SECOND  ASSE;SSMENT,  OR  ACCEPTANCE  OP 
PAYMENTS.— If  a  person  insures  his  property  in  a  mutual  insur- 
ance company,  the  laws  of  the  association  and  the  policy  providing 
that  if  the  insured  fails  to  pay  his  assessment  within  a  time  specified, 
after  receiving  notice  thereof,  his  insurance  shall  be  null  and  void 
until  such  assessments  are  paid,  neither  the  malting  of  a  second 
assessment  after  a  former  one  has  become  delinquent,  nor  the  ac- 
ceptance of  a  payment  of  both  assessments  after  a  loss  has  oc- 
curred, will  estop  the  company  from  denying  ita  liability  on  the 
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policy  by  reason  of  the  failure  of  the  Insured  to  pay  the  prior  as- 
sessment within  the  prescribed  time. 

INSURANCE— NOTICE  OF  ASSE5SSMENT  BY  MUTUAL 
INSURANCE  COMPANY  —  SUFFICIENCY  OF.— A  mutual  insur- 
ance company,  organized  under  a  statute  which  expressly  prohibits 
Buch  companies  from  receiying  premiums  or  malting  dividends,  is  not 
required  to  give  the  notice  called  for  by  a  statute  which  provides 
that.  In  every  Instance,  where  a  fire  Insurance  company  takes  a  note 
for  the  "premium"  of  any  policy,  such  company  shall  not  declare  the 
policy  forfeited  or  suspdided  for  nonpayment  of  the  note,  without 
first  giving  a  prescribed  notice;  and  the  failure  of  a  mutual  company 
to  give  such  a  notice  is  not  material  in  an  action  on  its  policy. 


Action  to  recover  on  a  policy  of  fire  insurance.  The  com- 
pany issued  its  policy  to  the  plaintiff  on  October  30^  1893^  for 
the  term  of  five  years,  on  certain  property,  including  a  frame 
dwelling-house,  which  was  entirely  destroyed  by  fire  on  March 
11,  1896.  The  answer  admitted  the  insurance  and  loss  alleged, 
but  showed  that  the  defendant  was  a  mutual  insurance  com- 
pany that  could  insure  no  person  not  a  member  of  the  associa- 
tion; that  the  plaintiff  became  a  member  thereof  at  the  time  he 
received  his  policy  of  insurance  in  the  way  provided  by  the  laws 
of  the  association;  and  that  article  12  of  its  constitution  pro- 
vided as  follows:  "Should  any  member  fail  to  pay  his  assessment 
within  thirty  days  from  the  date  of  notice  of  his  assessment,  his 
insurance  in  this  association  shall  be  null  and  void  until  such 
assessments  are  paid;  but  this  provision  shall  not  affect  the  lia- 
bility of  said  member  for  such  delinquent  assessments,  and  also 
for  any  dues  and  assessments  which  may  be  levied  for  his  share 
of  any  loss  which  may  occur  while  such  delinquent  assessment 
is  due  iand  unpaid,  or  in  course  of  collection."  The  answer  also 
showed  that  there  was  an  assessment  on  the  plaintiff's  policy, 
payable  October  1,  1895,  and  delinquent  on  November  1,  1895; 
that  he  was  notified  of  it,  by  mail,  on  September  27,  1895,  that 
another  assessment  was  made  on  February  10,  1896,  delinquent 
about  March  16,  1896,  of  which  notice  was  given;  and  that  the 
assessment  payable  October  1, 1895,  was  delinquent  when  the  loss 
occurred  on  March  11,  1896,  because  of  which  the  policy  was 
void.  It  was  admitted  that  both  of  the  assessments  were  paid 
on  March  27, 1896.  The  plaintiff,  by  reply,  pleaded  an  estoppel, 
'based  on  the  making  of  the  second  assessment  and  on  the  accept- 
ance of  payment  of  the  two  assessments.  The  court  tried  the 
cause  and  dismissed  the  petition  of  the  plaintiff,  who  appealed. 

Woodin  &  Son,  for  the  appellant. 

C.  H.  Mackey,  for  the  appellee. 
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**  ORANGEBy  J.  1.  There  was  no  estoppel  because  of  the 
second  assessment,  for  the  reason  that  it  was  the  right,  if  noj; 
the  duty,  of  the  association  to  make  it.  The  building  burned 
was  but  a  part  of  the  property  insured,  and  by  the  terms  of  the 
contract  plaintiff  could  at  any  time  within  the  life  of  the  policy 
on  its  face  pay  delinquent  assessments,  and  *^  restore  the  pol- 
icy. The  language  of  the  article  of  tte  constitution  of  the 
association  above  quoted  is:  '^Should  any  member  fail  to  pay  his 
assessment  within  thirty  days  from  the  date  of  the  notice  of  his 
assessment,  his  insurance  shall  be  null  and  void  until  such  assess^ 
ments  are  paid.^'  T^be  only  way  of  making  assessments  delin- 
quent was  to  give  notice,  so  that  the  thirty  days  might  run  in 
which  payment  could  be  made,  and  avoid  delinquency.  The 
same  article  provides  that  a  delinquent  member  shall  be  liable 
for  assessments  levied  while  he  is  delinquent  because  of  a  prior 
assessment.  Thus  it  will  be  seen  that  the  liability  of  the  plain- 
tiff continued  as  to  other  assessments,  and  the  only  way  to  escape 
such  liability  is  by  payment  of  assessments  due,  when,  under 
article  14  of  the  constitution,  he  may  withdraw  from  member- 
ship. Under  such  conditions  there  could  be  no  estoppel  be- 
cause of  making  the  assessment.  There  is  nothing  in  McGowan 
V.  Northwestern  Legion  of  Honor,  98  Iowa,  118,  to  sustain  such 
a  claim. 

2.  Both  assessments  were  paid  on  the  27th  of  March,  1896, 
which  was  sixteen  days  after  tiie  loss  occurred,  and  it  is  said  that 
acceptance  of  payment  was  a  waiver  of  forfeiture  of  the  policy. 
Numeroi^  cases  ue  cited  to  support  the  claim  of  waiver,  but 
none  of  them  are  based  on  facts  the  same,  in  substance,  as  in  this 
case.  The  payment  of  these  assessmenis  was  necessaiy  to  re- 
store the  insurance  provided  for  in  the  policy  for  the  remainder 
of  the  period  of  five  years.  The  plaintiff  had  the  right  to  make 
the  payments,  and  the  association  was  bound  to  accept  them, 
in  order  to  revive  the  policy  for  the  remaining  time  it  had  to 
run.  There  is  nof  a  word  of  testimony  that  the  plaintiff  paid 
under  a  misapprehension  as  to  his  rights  because  of  it;  not  a 
word  that  he  was  misled  by  the  acts  or  statements  of  the  officers 
of  the  association.  The  record  simply  shows  that  he  paid  what 
was  ^  due  from  him,  and  the  law  fixed  his  rights  because  of 
it  under  the  terms  of  his  contract  with  the  association.  By  the 
very  letter  of  his  contract,  he  had  no  insurance  when  the  loss 
occurred,  because  of  his  delinquency. 

8.  It  is  said  that  the  notices  of  the  assessments  are  not  saflB- 
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cient,  as  not  being  in  conformity  to  chapter  210  of  the  acts  of 
the  eighteenth  general  assembly^  for  which  reason  the  policy  did 
not  become  void  as  to  the  insurance.  It  is  a  matter  of  fact  that 
the  notices  did  not  conform  to  such  requirements^  either  as  to 
matter  or  form  of  service;  but  appellee  contends  that  the  chap- 
ter has  no  application  to  associations  organized  on  the  mutual 
plan.     The  following  is  section  1  of  the  chapter  referred  to: 

"Section  1.  That  in  every  instance  where  a  fire  insurance 
company  or  association,  doing  business  in  this  state^  shall  here- 
after take  a  note  or  contract  for  the  premium  on  any  insurance 
policy,  or  shall  hereafter  take  a  premium  note  or  contract  which, 
by  its  terms,  or  by  any  agreement  or  rule  of  the  company  or  asso- 
ciation, is  assessable  for  the  premium  due  on  the  policy  for 
which  it  was  given,  such,  insurance  company  or  association  shall 
not  declare  such  policy  forfeited,  or  suspended  for  nonpayment 
of  such  note  or  contract,  except  as  hereinafter  provided,  any- 
thing in  the  policy  or  application  to  the  contrary  notwithstand- 
ing." 

The  other  sections  provide  for  a  notice  to  be  given  before  a 
forfeiture  can  be  declared  for  unpaid  premiums,  and  what  the 
notice  shall  contain.  The  section  quoted  contains  all  the  lan- 
gnage  as  to  what  companies  or  associations  are  within  the  pro- 
visions of  the  act.  The  defendant  association  is  organized  under 
the  provisions  of  an  act  of  the  sixteenth  general  assembly,  chap- 
ter 103,  and  amendatory  acts.  It  is  organized  on  the  plan  of 
making  mutual  pledges  and  giving  valid  obligations  to  each 
other  for  their  own  insurance  from  loss  by  fire.  Such  associa- 
tions are  expressly  prohibited  by  the  act  from  **  receiving  pre- 
miums or  making  dividends.  Beferring  to  the  section  quoted 
from  the  act  of  the  eighteenth  general  assembly,  it  will  be  seen 
that  the  act  applies  to  companies  or  associations  having  a  note 
or  contract  for  a  premium  on  an  insurance  policy,  or  a  premium 
note  or  contract  which,  by  its  terms,  or  by  an  agreement  or  rule 
of  the  company  or  apsociation,  is  assessable  for  a  premium  due  on 
a  policy.  The  act  has  to  do  only  with  associations  or  companies 
allowed  to  receive  premiums,  and  this  association  is  not  and 
does  not  do  it.  The  obligations  of  the  members  are  for  assess- 
ments made  on  the  mutual  plan,  which  the  act  under  which  it 
was  organized  does  not  recognize  as  a  premium^  for  it  provides 
for  such  obligations,  but  prohibits  receiving  premiums.  The 
several  provisions  of  the  statute  are  conclusive  of  the  question. 
Neither  the  policy  nor  the  Uws  of  the  association  provide  for  a 
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premium^  so  that,  as  is  thought  by  appellant,  the  policy  is  not 
the  contract  contemplated  by  the  act. 
The  judgment  is  affirmed. 

MUTUAL  INSURANCE  —  ASSESSMENTS  —  ESTOPPEL.— The 
failure  of  a  member  of  a  mutual  benefit  association  to  pay  an  asses- 
ment,  due  on  a  certain  date,  on  or  before  tliat  date,  suspends  his 
right  to  claim  Indemnity  from  the  association  for  an  injury  re- 
ceived after  the  assessment  becomes  due,  and  before  it  is  paid; 
but  forfeiture  of  membership  In  a  benefit  society,  resulting  fi-om 
nonpayment  of  an  assessment,  may  be  waived  by  accepting  and  re- 
taining, or  by  collecting  and  retaining,  overdue  assessments.  Pay- 
ment of  an  overdue  assessment  does  not  always  constitute  a  waiver 
on  the  part  of  the  association,  or  create  an  estoppel  against  it:  See 
monographic  note  to  Lalse  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep. 
575,  576,  on  features  of  the  law  specially  applicable  to  mutual  or 
membership  life  or  accident  insurance. 
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INSURANCE  —  FIRE  —  TRANSFER  OF  POLICY  —  LOSS 
AFTER  ADDITIONAL  PREMIUM  IS  DEMANDED  AND  PAID- 
LIABILITY.— If  an  insurance  company  demands  an  additional 
premium,  where  an  existing  policy  of  fire  insurance  is  about  to  be 
transferred  on  account  of  a  change  in  the  ownership  of  the  prop- 
erty, and  such  additional  premium  is  paid  to  the  agent,  who  for- 
wards the  policy,  by  mail,  to  the  company  for  the  purpose  of  having 
it  Indorse  thereon  its  consent  to  such  transfer,  tbe  company  is  ans- 
werable where  the  property  is  destroyed  by  fire  on  the  following 
day  before  such  indorsement  is  made. 

INSURANCE  —  FIRE  —  ESTOPPEL  —  PROVISIONS  IN 
POLICY  AGAINST  TRANSFER  OF  TITLE  AND  WAIVER  OF 
CONDITIONS  BY  AGENT.— If  the  ownership  of  insured  property 
is  changed  and  the  insurer  agrees  to  consent  to  an  assignment  of 
the  policy,  and  to  indorse  such  consent  tbereon  for  an  advanced 
rate,  which  the  agent  secures  and  transmits  to  the  company,  with 
the  policy,  according  to  his  instructions,  the  company  is  estopped 
from  talcing  advantage  of  provisions  in  the  policy  which  render  it 
void  in  case  the  legal  title  to  the  property  Is  changed,  and  which 
prohibit  an  agent  from  waiving  any  of  the  conditions  of  the  policy. 

INSTRUCTIONS— BY  COLLATING  FACTS.— It  is  proper  for 
the  court  to  collate  the  facts  and  to  state  the  rule  of  law  applicable. 

INSURANCE-FIRE-ACTION  ON  POLICY— ADMISSIBLE 
EVIDENCE.— If  a  local  insurance  agent  becomes  the  company's 
medium  of  communication  with  the  Insured,  his  acts  are  those  of 
the  company,  and  a  conversation  between  such  agent  and  the  in- 
sured, as  well  as  letters  passing  between  such  agent  and  the  in- 
surer, are  admissible  In  evidence  where  suit  is  brought  upon  the 
policy. 

INSURANCE— FIRE— ACTION  ON  POLICY— HARMLESS 
ERROR  IN  ADMISSION  OF  EVIDENCE.— In  an  action  against 
an  Insurance  company,  it  is  harmless  error  for  the  insured  to  testify 
that  after  a  conversation  with  the  company's  agent,  he  believed 
that  he  was  insured  in  the  defendant  company,  where  Its  liability 
bad  already  become  fixed  by  an  estoppel,  resting  upon  undisputed 
testimony. 
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Action  on  a  policy  of  fire  insurance.  There  was  a  judgment 
for  the  plaintiffs,  and  the  defendants  appealed. 

A.  W.  Enoch  and  Sullivan  &  Sullivan,  for  the  appellant 

McNett  ft  Tisdale^  for  the  appellees. 

»  GBANGEB,  J.  1.  On  the  sixth  day  of  August,  1893,  the 
defendant  company  issued  to  Medearis  &  Myers  a  policy  of  in- 
surance for  the  sum  of  eight  hundred  dollars^  on  what  is  known 
as  ^'Cascade  Laundry/'  "While  the  policy  was  in  force,  and  about 
May  18,  1894^  the  personnel  of  the  firm  was  changed  by  the 
substitution  of  Bowen  for  Myers,  and  the  ownership  of  the  prop- 
erty correspondingly  changed.  At  this  time  the  company  ^^ 
held  the  note  of  Medearis  ft  Myers  for  the  insurance  held  by  the 
firm.  On  the  19th  of  May,  1894,  Medearis,  in  the  interest  of 
the  firm  of  Medearis  &  Bowen,  went  to  one  T.  H.  Corrick,  who 
was  a  special  agent  of  the  company,  to  obtain  the  consent  of  the 
company  to  change  the  ownership  of  the  property  to  the  new 
firm,  and  presented  to  Corrick  the  policy  for  that  purpose.  On 
the  back  of  the  policy  were  formSy  in  blank,  for  the  indorsement 
of  the  company,  and  for  the  assignment  of  the  policy  from  one 
firm  or  person  to  another.  Corrick  filled  in,  in  writiag,  the 
blank  for  the  assignment  by  Medearis  &  Myers  to  Medearis  & 
Bowen,  and  Medearis  signed  the  name  of  Medearis  ft  Myers 
thereto,  so  as  to  complete  the  transaction  between  the  firms. 
Corrick  also  filled  in  the  blank  for  the  consent  of  the  company, 
and  inclosed  the  policy,  with  a  new  note  from  Medearis  &  Bowen, 
to  the  company  at  Creston,  Iowa,  with  the  following  letter, 
omitting  unimportant  parts:  1.  'TBEerewith  I  hand  you  policy 
No.  6,478,  Medearis  ft  Myers,  asking  for  transfer  of  same  to  par- 
ties whose  names  appear  on  the  new  note  inclosed.  The  risk  is 
all  right,  but  I  think  I  would  suggest  to  you  that  the  rate  on 
this  was  too  low,  and  you  would  have  to  ask  for  a  raise  of  fifty 
cents,  and  I  think  I  can  secure  it/'  2.  "I  told  the  assured  this 
morning  I  thought  you  would  ask  for  two  per  cent  or  cancel 
policy.  You  use  your  own  judgment  in  this  matter,  and  I  will 
act  accordingly.*'  Under  date  of  May  31, 1894,  Corrick  received 
the  following  letter  in  answer  to  his  of  May  19th: 

"Creston,  Iowa,  May  31st,  1894. 
**T.  H.  Corrick,  S.  A.,  Ottumwa,  la.: 

''Dear  Sir:  Inclosed  herein  we  hand  you  policy  6,478,  Medearis 
&  Myers,  and  would  advise  you  that  we  cannot  consent  to  assign- 
ment of  this  policy  unless  parties  will  agree  to  an  advance  in 
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rate  of  one-half  per  cent  per  annum.  You  will  please  secure 
new  note  made  on  the  basis  of  ^^  adyanced  rate^  return  same^ 
together  with  the  policy,  when,  if  found  satisfactory,  consent  to 
the  assignment  of  said  policy  will  be  indorsed  thereon,  and  the 
original  note  executed  by  Medearis  &  Myers  canceled  and  re- 
turned to  them.  Yours  truly, 

«QEO,  J.  DELMEGB, 

'^Secgr.*' 

On  receipt  of  this  letter  Corrick  went  to  Medearis  with  the 
policy,  and  surrendered  the  note  before  given  for  some  seventy- 
two  or  seventy-six  dollars,  and  took  a  new  one  for  ninety-six 
dollars  to  meet  the  requirement  for  additional  premium,  and  col- 
lected in  cash  two  dollars  and  seventy  cents,  which  was  indorsed 
on  the  note.  The  policy  and  new  note  were  then  sent  to  the 
company  at  Creston  the  same  day,  June  2, 1894^  by  Corrick,  with 
the  following  letter: 

**Ottumwa,  Iowa,  6-2-1894. 
"Geo.  J.  Delmege,  Secy.,  Creston,  Iowa: 

^TDear  Sir:  Herewith  I  hand  you  policy  No.  6,478,  with  rate 
increased  to  two  per  cent,  as  per  your  instructions  of  recent  date. 
I  thought  I  could  get  the  raise.  Please  charge  me  with  $2.70 
balance  due  on  present  year's  payment.  Please  send  me  some 
more  large  envelopes,  unaddressed. 

**With  best  wishes,  I  am,  very  respectfully, 

«T.  H.  CORRICK.'' 

On  the  next  day,  Sunday,  a  fire  swept  away  a  part  of  the  city 
of  Ottumwa,  including  the  laundry  in  question.  On  the  same 
day,  Corrick  wrote  the  company  of  the  fire  and  that  the  laun- 
dry was  burned,  and  advising  the  company  to  give  the  loss  atten- 
tion. On  the  next  day,  Monday,  June  4,  1894,  the  company 
canceled  the  policy  by  a  writing  on  the  face  thereof,  and  on  the 
same  day  returned  the  policy  and  note,  and  the  note  given  origin- 
ally by  Medearis  &  Myers,  to  Corrick,  with  information  that  the 
attention  of  the  president  of  the  company  had  been  called  to  the 
matter,  and  that,  as  steam  laundries  were  prohibited  by  the 
company,  it  would  not  consent  to  the  assignment,  and  Corrick 
was  directed  to  return  the  notes  to  the  parties  with  a  check  for 
two  dollars,  in  payment  of  pro  ®*  rata  cash  premium  paid  by 
them.     This  action  is  to  recover  on  the  policy. 

2.  The  following  is  a  provision  of  the  policy:  '*It  is  hereby 
agreed  that  no  agent  or  employ^,  or  any  other  person  or  persons, 
other  than  the  regular  managing  officer  or  officers  of  this  cor- 
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poration^  can  in  any  manner  waive,  alter,  or  change  any  or  either 
of  the  conditions  of  this  contract.  This  contract  is  made  and 
accepted  subject  to  the  aboTe  conditions.'^  It  contained  the 
further  provision  that  if  the  property  be  sold,  or  any  change 
made  in  the  legal  title  or  possession,  the  policy  should  be  void. 
In  view  of  the  facts  of  the  case,  and  these  provisions  of  the  pol- 
icy, the  right  of  recovery  is  made  to  depend  on  a  waiver  of  such 
provisions,  or  that  the  company  was  estopped  to  assert  them. 
The  court  instructed  the  jury  that  the  secretary  of  the  com- 
pany had  power  to  waive  the  conditions  of  the  policy^  and  also 
to  consent  in  writing  to  the  change  of  title  to  the  property. 
It  then  gave  the  case  to  the  jury  on  the  question  of  waiver  or 
estoppel,  in  the  following  instruction:  ^H  you  find  from  the 
evidence  that  on  or  about  May  19,  1894,  Medearis,  a  member 
of  the  plaintiff  firm,  took  the  policy  in  question  to  Gorrick, 
the  special  agent  of  defendant,  at  Ottumwa,  Iowa,  and  informed 
him  that  the  plaintiffs  had  become  the  owners  of  the  insured 
property,  and  requested  a  transfer  of  the  policy  from  the  firm 
of  Medearis  &  Myers  over  to  the  plaintiffs;  that  Gorrick  then 
filled  out  the  blank  form  of  transfer  printed  on  the  back  of  the 
policy  from  the  firm  of  Medearis  &  Myers  to  the  plaintiff,  and 
that  Medearis  signed  the  name  of  the  plaintifiGs  thereto,  and  left 
the  policy  with  said  Gorrick,  to  be  by  him  sent  to  the  defend- 
ant's home  office  at  Greston  for  consideration  and  indorsement, 
if  the  transfer  was  approved;  that  a  premium  note  was  also  made 
out  and  signed  for  the  ®*  plaintiffs  and  left  with  said  Gorrick; 
that  said  Gorrick,  either  on  said  day,  or  on  or  about  the  twenty- 
sixth  day  of  May,  1894,  mailed  to  the  defendant  said  policy  and 
note,  and  with  it  the  letter  of  Gorrick  dated  May  19,  1894  (Ex- 
hibit I),  in  evidence,  and  that  the  letter,  policy,  and  note  reached 
the  defendant,  and  its  secretary,  Delmege,  by  due  course  of  mail, 
at  Greston;  that  said  secretary  wrote  and  sent  to  the  said  Gor- 
rick his  letter  of  date  May  31,  1894  (Exhibit  X),  in  evidence, 
inclosing  the  policy,  and  that  they  were  received  by  Gorrick  on 
June  1  or  2,  1894;  that  the  said  Gorrick  then  went  to  the  plain- 
tiffs and  took  from  them  the  new  note  for  ninety-six  dollars, 
in  evidence,  and  collected  from  them  two  dollars  and  seventy 
cents  as  cash  premium,  and  credited  the  same  upon  said  new 
note;  that  on  the  same  day,  towit,  June  2,  1894,  Gorrick  mailed 
said  policy  and  new  note  at  the  postoffice  at  Qttumwa,  addressed 
to  the  defendant  at  Greston,  together  with  his  letter  dated  June 
2,  1894  (Exhibit  V),  in  evidence;  that  the  fire  and  destruction 
of  plaintiffs'  property  took  place  on  June  3,  189 1;  that  plaintiffs. 
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from  May  19, 1894,  untU  after  the  fire,  received  no  notice  from 
defendant,  or  any  of  its  agents,  that  defendant  would  not  accept 
the  risk,  or  would  not  carry  the  insurance  for  them,  or  would 
or  had  canceled  the  policy,  or  would  treat  it  as  forfeited  by 
reason  of  the  transfer  or  change  of  possession  of  the  insured 
property,  or  that,  notwithstanding  the  new  note  given  and  the 
cash  paid,  the  policy  would  not  be  considered  in  force  until  the 
defendant  or  its  secretaiy  had  actually  made  and  signed  the 
written  consent  upon  the  policy — then  you  would  be  justified 
in  finding  a  waiver  or  estoppel,  and  in  hx>lding  defendant  upon 
the  policy/^  This  instruction  is  made  the  basis  of  an  assign- 
ment, and  its  consideration  first  will  set  at  rest  some  of  the 
points  argued,  as  they  are  essentially  involved  therein. 

***  It  is  appellant's  idea  that  on  the  19th  of  May,  when  the 
change  in  the  firm  was  made,  the  condition  of  the  policy  was 
violated  and  the  contract  of  insurance  at  an  end.  Not  neces- 
sarily so.  It  is  to  be  borne  in  mind  that  the  negotiations  be- 
tween the  new  firm  and  the  company  were  not  with  a  view  to 
new  insurance,  but  with  a  view  to  such  a  consent  on  the  part  of 
the  company  as  would  continue  the  old  policy.  The  policy, 
with  the  assignment  on  the  back  of  it,  was  in  the  hands  of  the 
secretary,  and  also  a  note  of  the  transferee,  to  take  the  place 
of  the  note  of  the  old  firm,  and  continue  the  insurance  for  the 
new  firm;.and  it  is  clearly  manifest  that  the  company  did  not  at 
that  time  intend  to  cancel  the  policy  or  treat  it  as  void,  until 
further  negotiations  were  attempted,  with  a  view  to  a  higher 
rate  of  premium;  and  the  secretary,  in  his  letter  of  May  31, 1894, 
directed  the  agent,  Corrick,  to  secure  a  new  note  on  the  basis  of 
the  advanced  rate,  and  return  the  same,  together  with  the  policy, 
when,  if  found  satisfactory,  consent  to  the  assignment  of  the 
policy  would  be  indorsed  thereon,  and  the  original  note  executed 
by  Medearis  &  Myers  canceled  and  returned  to  them.  Impor- 
tance is  attached  by  appellant  to  the  words  in  the  letter,  "if 
found  satisfactory,"  and  it  is  thought  that  they  save  to  the  com- 
pany a  right,  for  any  reason,  to  refuse  its  consent  The  letter, 
in  the  light  of  facts  that  may  be  noticed,  will  not  bear  that  con- 
struction. The  company  then  knew  all  the  facts  to  govern  its 
conduct,  so  far  as  the  policy  was  concerned,  except  as  to  whether 
it  could  get  the  increased  rate;  and  a  fair  construction  of  the 
letter  is  that,  if  a  satisfactory  note  was  returned,  it  would  indorse 
its  assent  on  that  policy,  for  which  purpose  it  was  to  be  re- 
turned. It  is  not  to  he  doubted  that  had  the  note  firpt  made 
by  Medearis  &  Bowen,  that  accompanied  the  policy,  be«i  for  the 
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amount  of  the  last  note^  the  consent  would  have  been  at  once 
indorsed.  ^^  The  delay  was  only  for  the  added  premium  of 
twenty  dollars.  The  company,  when  it  did  conclude  to  treat 
the  policy  as  void,  left  no  doubt  of  its  purpose,  and  leaves  to  ua 
unmistakable  evidence  of  its  method  of  procedure.  With  the 
policy  at  hand,  it  indorsed  the  fact  thereon,  and  returned  what  it 
had  received,  barring,  perhaps,  as  is  claimed  by  appellee,  the  two 
dollars  and  seventy  cents.  Before  that  it  was  keeping  what  it 
had  and  seeking  the  added  premium,  for  no  other  purpose  than 
the  continuation  of  the  policy.  We  can  construe  the  letter  of 
the  secretary  to  Corrick  in  no  other  way  than  that  it  authorized 
him  to  secure  another  note,  which,  if  given,  and  was  satisfactory, 
the  policy  should  be  indorsed  with  the  consent  of  the  company. 
If  so,  the  company  is  now  estopped  to  take  advantage  of  the 
provisions  of  the  policy  as  to  the  indorsement  thereon.  No 
question  whatever  is  made  as  to  the  sufficiency  of  the  note.  The 
only  reason  given  for  the  cancellation  is  that  the  property  in- 
sured was  a  laundry,  which  fact  was  at  all  times  known.  With 
this  view,  we  think  there  is  no  reason  for  complaint  as  to  the 
legal  proposition  involved  in  the  instruction.  There  is  a  criti- 
cism that  the  court  should  have  instructed  on  each  point  in  a 
way  asked  by  appellant,  instead  of  collating  the  facts  as  they 
appear  in  the  instruction,  and  stating  the  rule  of  law  applicable. 
We  think  the  method  adopted  by  the  court  the  better  one,  and 
well  calculated  to  bring  the  case  to  the  comprehension  of  the 
jury. 

8.  There  is  a  complaint  that  the  court  erred  in  admitting  in 
evidence  the  conversation  between  Medearis  and  Corrick,  be- 
cause Corrick  was  only  a  soliciting  agent,  with  authority  to  look 
after  local  agents  and  organize  certain  counties,  et  cetera.  As  to 
this  particular  question,  we  do  not  think  it  important  to  deter- 
mine the  scope  of  his  authority  as  agent.  That  he  was  an  agent 
there  is  no  doubt,  and  ®®  in  this  particular  transaction  he  re- 
ported to,  and  received  instructions  from,  the  company,  and  his 
authority,  in  so  far  as  he  acted,  was  fully  understood  and  recog- 
nized by  the  company.  He  was  the  company's  medium  of  com- 
munication with  the  assured,  so  that  his  acts  became  those  of 
the  company,  as  much  as  if  he  were  a  general  officer.  The  facts 
showing  this  situation  appear  in  the  former  divisions  of  the  opin- 
ion. 

4.  The  court  permitted  Medearis  and  Bowen  to  testify  that, 
after  the  talk  with  Corrick  on  May  19th,  they  believed  they  were 
insured  in  the  defendant  company.    The  ruling  is  thought  to  be 
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error.  If  bo,  it  is  without  prejudice.  The  really  essential  facta 
to  justify  a  recovery  on  the  basis  of  estoppel  are  so  few,  and  ap- 
pear so  conclusively,  that  a  right  of  recovery  was  not  a  doubtful 
question  under  the  law  as  we  have  determined  it.  The  verdict 
really  has  support  on  the  documentary  proof  and  the  testimony 
of  defendant's  witnesses. 

6.  It  is  thought  that  the  letter  of  Corrick  to  the  company,  un- 
der date  of  May  19,  1894,  being  the  first  letter  on  the  subject, 
was  incompetent,  and  should  not  have  been  admitted.  Nothing 
more  need  be  said  than  that  it  was  what  notified  the  company 
of  what  was  wanted,  and  was  the  basis  of  its  communication  and 
authority  to  Corrick  to  act,  and,  together  with  the  company's 
letter  in  answer,  shows  its  understanding  and  purpose  in  the 
negotiation.  The  same  claim  is  made  as  to  the  final  letter  of 
Corrick  to  the  company,  in  which  he  inclosed  the  policy  and  the 
note,  with  the  added  premium,  which  completed  the  agreement. 
There  can  be  no  doubt  of  the  admissibility  of  such  evidence. 
At  the  close  of  the  testimony  there  was  a  motion  by  defendant 
for  a  verdict  in  its  favor,  which  the  court  denied,  and  error  is 
assigned  on  the  •^  ruling.  The  assignment  presents  only  such 
questions  as  we  have  considered,  and  the  ruling  was  without 
error. 

The  judgment  is  affirmed. 

INSURANCE— ESTOPPEL  BY  RECEIVING  PREMIUMS  OR 
ASSESSMENTS— TRANSFER  OP  INSURED  PROPERTY.— An  In- 
surance company,  which  knowingly  takes  a  premium  for  a  policy 
under  conditions  which  render  it  void,  is  estopped  from  urging  those 
conditions  to  release  it  from  Its  contract:  Note  to  Mitchell  v.  Missis- 
sippi Home  Ins.  Co.,  48  Am.  St  Rep.  538.  If  insured  property  is 
sold  or  assigned  with  knowledge  of  the  insurance  company,  it  is 
liable  for  a  subsequent  loss,  where  it  has  assessed  and  collected 
premiums,  and  is  estopped,  by  such  act  from  denying  its  liability: 
Highlands  v.  Lorgan  etc.  Ins.  Co.,  177  Pa.  St  666;  55  Am.  St  Rep. 
788  and  note. 


Flobte  V.  Brown. 

[104  Iowa,  154.] 

MBOHANIO*S  LIEN  ATTACHES,  WHEN,  TO  TTTLB  OR 
INTEREST  ACQUIRED  WHILE  CONTRACT  IS  BEING  PER- 
FORMED.—If  one  in  possession  of  land  falsely  represents  that  he 
owns  It,  or  has  an  interest  therein  to  which  a  lien  can  attach,  and 
materials  for  improvements  are  furnished  to  him  on  the  strength 
of  such  representations,  bnt  he  afterward  acquires  a  life  estate  in 
the  land  and  more  materials  are  furnished  under  the  same  contract, 
a  Hen  for  all  of  the  materials  attaches  to  the  life  estate. 
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APPEAL,  WHERE  PART  ONLY  OF  RELIEF  PRAYED 
FOR  IS  GRANTED.— If  a  court,  in  express  words,  grants  a  part  of 
the  relief  prayed  for,  tlie  effect  of  Uie  Judgment  Is  to  deny  tlie  otlier 
part  of  such  relief,  although  there  are  no  express  words  of  denial. 
Hence,  on  appeal  from  the  Judgment  rendered,  the  plaintiff  may  have 
considered  his  right  to  the  relief  denied. 

APPBIAL-QUESTIONING  FACT  DECLARED  OR  AD- 
MITTED.—An  express  statement  or  admission  by  a  party  In  a  plead- 
ing, as  that  a  will  left  a  life  estate  in  certain  real  property  to  a  per- 
son named,  cannot  be  questioned  by  him  on  appeal. 

LIENS— LESSEE  AND  MECHANIC— PRIORITY.— The  Ueii 
of  a  lessee  of  a  life  estate  is  superior  to  a  mechanlc*s  lien  for  ma- 
terials furnished  prior  to  the  lease,  where  the  lease  was  made  before 
the  statement  of  the  mechanic's  lien  was  filed  and  after  the  expiration 
of  the  time  during  which  the  statute  would  protect  a  mechanic's 
lien  without  a  statement,  and  where  the  lessee  had  no  actual  notice 
of  sQch  lien. 

ASSIGNMENT  OF  LEASE— NOTICE  OF  MECHANIC'S 
LIEN— PROTECTION  OF  ASSIGNEE.— If  one  takes  a  lease  of  a 
life  estate  without  actual  notice  of  a  mechanic's  lien  for  materiols 
famished,  and  assigns  the  lease  for  value,  the  lien  of  the  leasehold 
interest,  as  to  him,  is  prior  to  the  mechanic's  lien,  and  the  assignee 
is  protected,  as  the  assignor  would  be,  notwithstanding  any  actual 
knowledge  the  assignee  may  hare  had. 

Action  on  a  note  and  account^  and  to  establish  a  mechanic's 
lien.  The  plaintiff  obtained  judgment  on  the  note  and  account^ 
but  only  partial  relief  with  respect  to  the  lien,  and  appealed 
from  the  judgment  and  decree  rendered  against  him. 

Cory  &  Bemid,  for  the  appellant. 

Carr  &  Parker,  and  Bichardson,  Buck  &  Eirkpatrick,  for  the 
appellees. 

»"»  QEANGEH,  J.  1.  John  Brown  died,  testate,  July  4, 
1891,  in  Illinois,  leaving  as  a  part  of  his  estate,  a  quarter  section 
of  iMid  in  Clay  county,  Iowa.  He  left  several  children  surviv- 
ing, and  among  them  Vincent  D.  Brown.  In  the  spring  of 
1891,  and  before  the  death  of  his  father,  Vincent  D.  Brown  be- 
came a  tenant  of  the  land  in  Clay  ^^^  county,  and  was  in  such 
occupancy  when  his  father  died.  The  right  of  Vincent  D.  un- 
der the  lease  was  only  from  year  to  year.  The  will  of  John 
Brown  gave  to  Vincent  D.  a  life  estate  in  the  land,  so  that  after 
July  4,  1891,  his  estate  was  one  for  life.  In  April,  1891,  with- 
out the  knowledge  of  John  Brown,  Vincent  D.  contracted  with 
the  plaintiff  for  lumber  to  be  used  in  erecting  buildings  on  the 
land,  and  the  lumber  was  delivered  and  so  used.  Most,  if  not 
all,  of  the  lumber,  had  been  furnished  before  the  death  of  John 
Brown.  There  is  some  dispute  as  to  where  the  lumber  was  used, 
it  being  appellant's  claim  that  a  part  of  it  was  used  in  the  house; 
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but  the  court  fotmdy  and  we  think  correctly,  that  it  was  nsed 
only  in  the  bam  and  hogpen.  Appellant,  in  his  petition,  sought 
to  establish  his  lien  on  the  real  estate  on  which  the  buildings 
are  situated.  The  defendants  are  quite  numerous,  including  the 
widow  and  heirs  at  law  of  John  Brown,  and  also  the  John  Paul 
Lumber  Company,  F.  H.  Helsell,  and  the  Bank  of  Sioux  Bapida 
The  interest  of  Helsell  and  the  bank  is  because  of  a  lease  exe- 
cuted by  Vincent  D.  Brown  in  November,  1892,  to  Helsell  to 
secure  a  loan  of  one  thousand  dollars  from  the  bank.  On  the 
fifth  day  of  April,  1894,  a  balance  of  the  one  thousand  dollar 
claim  was  paid  by  A.  H.  Brown,  and  the  lease  was  assigned  to 
him  by  Helsell,  and  he  (Helsell)  also  quitclaimed  to  A.  H.  Brown 
his  interest  in  the  land.  On  the  same  day,  Vincent  D.  Brown 
and*wife,  by  deed,  conveyed  their  interest  in  the  land  to  A.  H. 
Brown.  It  thus  appears  that  from  and  after  April  5,  1894,  A. 
H.  Brown  was  the  owner  of  the  life  estate,  by  a  conveyance  from 
Vincent  D.  Brown  and  wife,  and  also  the  owner  of  the  lease- 
hold interest  of  Helsell,  which  included  the  interest  of  the  bank. 
This  suit  was  commenced  August  5,  1893,  and  before  A.  BL 
Brown  obtained  the  title  from  Vincent  D.  or  the  interest  of  Hel- 
sell; and  hence  he  took  from  them  with  knowledge  **''  of  plain- 
tiff's claim,  but  would  be  protected  in  so  far  as  his  grantor  would 
be  protected.  The  statement  for  the  mechanic's  lien  was  filed 
August  3,  1893.  The  cause  is  continued  as  to  the  John  Paul 
Lumber  Company,  so  that  the  company  does  not  appear  in  this 
court.  The  district  court,  so  far  as  the  lien  concerned,  sustained 
it  as  to  the  bam  and  hogpen,  and  denied  it  in  other  respects, 
and  it  is  mainly  because  of  a  refusal  to  sustain  it  as  to  the  life 
estate  of  Vincent  D.  Brown  that  the  appeal  is  prosecuted. 

2.  The  answer  of  the  defendants  admits  the  right  of  plaintiff 
to  a  lien  upon  the  buildings  in  which  the  lumber  was  used^  and 
they  do  not  resist  the  establishment  of  such  a  lien;  but  the  right 
to  a  lien  on  the  land  is  denied  by  them,  and  the  contention 
comes  to  this:  Are  the  facts  such  that  had  Vincent  D.  Brown 
retained  his  life  interest  in  the  land,  the  lien  of  plaintiff  would 
have  attached  thereto?  For  the  present  we  leave  out  of  consid- 
eration how  the  lien,  if  it  would  attach,  would  be  affected  by  the 
leasehold  interest  of  Hekell  that  was  assigned  to  A.  H.  Brown. 
The  sale  by  Vincent  D.  to  A.  H.  Brown  was  in  1894,  long  after 
the  material  was  furnished  and  the  life  estate  was  acquired,  so 
that  the  lien  had  attached  so  far  as  it  would,  of  which  A.  H. 
Brown  was  required  to  take  notice  in  his  purchase  from  Vincent 
D.    The  equities  of  this  case  speak  loudly  for  the  plaintiff,  but 
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this  should  not  lead  to  an  erroneons  announcement  of  the  law. 
The  facts  are,  we  think,  beyond  serious  dispute,  that  \*'hen  the 
contract  was  made  between  plaintiff  and  Vincent  D.  Brown, 
both  supposed  that  he  (Vincent)  had  the  right  to  make  the  im- 
provement on  the  land;  that  part  of  the  material  was  furnished 
before  and  part  after  the  life  estate  was  acquired;  that  plaintiff 
did  suppose,  and  Vincent  D.  had  reason  to  suppose,  at  least  after 
he  had  his  life  estate,  that  the  lumber  was  furnished  so  that 
the  lien  would  be  upon  his  (Vincent's)  interest,  be  *^**  it  greater 
or  less.  It  does  not  appear  that  the  contract  was  for  a  specific 
amount  of  lumber  to  be  delivered  at  a  specified  time,  but  it  seems 
that  the  period  of  its  delivery  was  from  April  15  to  December 
10,  1891,  quite  a  proportion  being  delivered  after  the  life  estate 
was  acquired.  Plaintiff  states,  and,  we  think,  truthfully,  that 
when  the  contract  was  made  for  the  lumber,  Vincent  told  him 
that  he  owned  the  farm.  It  may  be  doubted  if  he  meant  more 
than  that  he  was  in  possession,  expecting  the  title,  at  least,  to 
the  extent  of  a  life  estate.  In  view  of  these  facts,  we  do  not  re- 
gard  the  legal  proposition  as  doubtful  that,  as  between  plaintiff 
and  Vincent  D.,  the  lien  should  attach  to  the  life  estate,  which 
he  had  when  he  took,  in  part  at  least,  the  fruits  of  his  contract. 
It  was  but  one  contract  and  one  performance.  We  do  not  find 
that  the  precise  question  has  ever  been  determined.  The  statute 
does  not  seem  to  be  exjplicit  in  this  particular.  Appellees  con- 
cede, in  argument,  that  the  lien  attaches  to  ^'such  interest  as  the 
owner  had  at  the  time  of  entering  into  the  contract  and  the 
furnishing  of  the  material.'^  We  need  not  express  an  opinion 
as  to  the  correctness  of  such  a  rule,  for,  if  correct,  it  is  against 
the  thought  that  it  attaches  only  to  the  interest  at  the  time  the 
contract  is  made,  and  favors  our  conclusion;  but  we  may  say 
that  where  a  party  is  led  to  believe  that  one  has  a  title  or  inter- 
est, to  which  the  lien  will  attach,  and  he  has  not,  but  obtains  it 
while  the  contract  is  being  performed,  the  lien  does  attach.  Of 
such  a  rule  we  have  no  doubt. 

3.  It  is  thought  by  appellees  that  the  appeal  Is  not  from  that 
part  of  the  judgment,  so  that  the  question  we  have  considered 
is  not  involved  in  the  appeal.  The  prayer  of  the  petition  is 
in  part  that  a  lien  may  be  established  against  said  land  and  the 
buildings  according  to  law,  and  concludes  with  a  prayer  for  such 
other  and  further  relief  as  may  be  adjudged  equitable.  The  ef- 
fect of  the  judgment  was  to  deny  all  *^®  relief  against  the  land. 
There  are  no  express  words  of  denial,  but  there  are  express  words 
of  the  relief  granted,  which  would  operate  to  deny  what  is  not 
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expressed,  and  that  is,  in  legal  significance^  a  judgment  of  denial 
The  notice  of  appeal  is  that  plaintiff  appeals  from  the  judgment 
and  decree  rendered  against  him.  We  think  that  wherein  the 
court  either  expressed  or  by  legal  inference  denied  relief  asked 
by  plaintiff,  it  was  a  judgment  against  him;  so  that,  on  appeal, 
generally,  from  a  judgment  against  him,  he  may  have  such  ques- 
tions considered. 

4.  It  is  said  that  the  deyise  in  the  will  is  too  indefinite  to 
vest  a  life  estate  in  the  particular  land  in  question.  We  think 
that  queston  is  definitely  settled,  for  the  purpose  of  the  case, 
by  the  answer  of  the  defendants.  It  is  therein  expressly  stated 
that  the  will  left  a  life  estate  in  said  real  estate  to  Vincent  D. 
Brown. 

6.  With  the  life  estate  affected  by  the  mechanic's  lien,  we 
should  settle  the  question  of  priority  between  plaintiff  and  A.  H. 
Brown,  in  so  far  as  his  leasehold  interest  in  concerned,  that  he 
obtained  by  assignment  from  Helsell.  The  lien  of  this  lease 
attached  in  November,  1892,  which  was  after  the  life  estate  at- 
tached, and  before  the  statement  for  the  mechanic's  lien  was 
filed,  and  after  the  period  in  which  the  statute  protects  such 
liens  without  the  statement.  Helsell  took  his  lease  without  ac- 
tual notice  of  the  mechanic's  lien,  and  hence  he  is  protected,  and 
the  lien  of  the  leasehold  interest,  as  to  Helsell,  is  prior  to  the 
mechanic's  lien.  A.  H.  Brown  is  the  assignee  of  the  lease,  for 
value,  and,  as  we  understand,  is  protected  as  Helsell  would  be, 
notwithstanding  any  actual  knowledge  he  may  have  had.  This 
rule  is  familiar.  We  think  the  judgment  should  be  so  modi- 
fied as  that  the  plaintiff's  lien  will  attach  to  the  life  estate,  *®® 
subject,  however,  to  the  lien  of  A.  H.  Brown  by  virtue  of  the 
lease  obtained  from*  Helsell. 

The  main  contention  in  the  case  has  been  as  to  the  right  of 
the  plaintiff  to  a  lien  other  than  on  the  buildings.  The  costs, 
in  other  respects,  are  but  a  small  proportion.  The  defendants 
Helsell  and  the  Sioux  Bapids  Bank  are  entitled  to  their  costs, 
and  as  to  the  plaintiff  and  other  defendants  who  have  answered, 
and  are  in  this  court,  the  costs  will  be  taxed  in  both  courts, 
one-fourth  to  the  plaintiff,  and  the  remainder  to  the  defend- 
ants. 

With  the  modification  of  the  judgment  as  suggested,  it  will 
stand  affirmed. 


MEOHANICrS  LIEN  —  AFTER-ACQUIRED  TITLE.  —  A  me- 
chanic's lien  on  an  equitable  estate  attaches  to  an  after-acquired 
legal  title  the  moment  It  vests  in  the  same  person:  Lyon  v.  McGuf- 
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fey,  4  Pa.  St.  126;  45  Am.  Dec.  675,  and  extended  note  thereto,  on 
interests  and  estates  affected  by  mechanics'  liens,  showing  that  a 
life  estate  may  be  subject  to  such  a  lien.  See,  also,  Paulsen  t.  Mans- 
kee,  126  111.  72;  9  Am.  St  Rep.  532. 

LIENS-PRIORITY.— A  lien  existing  at  "the  Inception"  of  a  me- 
chanic's lien  is  protected,  but  a  contract  lien  created  after  **the 
inception"  of  the  mechanic's  lien  is  subordinate  thereto:  Oriental 
Hotel  Co.  V.  Griffiths,  88  Tex.  574;  53  Am.  St  Rep.  790. 

THE  ASSIGNMENT  OF  LEASES,  and  the  respective  rights  aud 
liabilities  of  lessor,  assignee,  and  assignor  thereafter,  is  the  subject 
of  a  monographic  note  to  Washington  Natural  Gaa  Co.  y.  Johnson, 
10  Am.  St  Rep.  557-565. 


GfiDAB  Falls  v.  Hansbst* 

[104  IOWA.  188.] 

MUNICIPAL  CORPORATIONS-RIGHT  OP  OWNER  TO 
BRING  HIS  LOT  TO  GRADE— SURFACE  WATER.— The  owner  of 
a  lot  in  a  city  may  exercise  his  right  to  bring  it  to  grade,  although 
he  changes  the  flow  of  surface  water  thereon  to  lots  owned  by  other 
persons. 

MUNICIPAL  CORPORATIONS  —  ESTOPPEL  OP  LOT- 
OWNER  TO  CHANGE  FLOW  OF  SURFACE  WATER— GRAD- 
ING.—If  a  city  constructs  a  ditch,  which  conveys  water  over  a  lot 
therein,  the  owner  thereof  does  not  by  acquiescing  in  such  construc- 
tion, estop  himself  from  obstructing  the  flow  of  water  in  the  ditch 
by  raising  his  lot  to  grade. 

Action  to  enjoin  the  defendant  from  obstructing  the  flow  of 
water.  He  owned  lots  6,  7,  and  8,  in  block  6,  of  Taylor^s  ad- 
dition to  the  city  of  Cedar  Falls.  They  fronted  on  State 
street^  which  ran  north  and  south.  Lot  No.  8  was  the  one  ly- 
ing north  and  it  bordered  on  Thirteenth  street,  which  ran 
east  and  west.  Lots  numbered  7  and  6  were  south  of  No.  8, 
and  in  the  order  named.  It  appeared  from  the  petition  that  the 
defendant  had  long  used  and  occupied  a  house  on  lot  No.  8, 
but  that^  later  on^  he  had  moved  the  house  to  lot  6^  and  had 
placed  a  foundation  under  it,  and  was  about  to  bring  the  lot 
to  a  level  with  the  street  in  front  of  it.  It  also  appeared  that 
there  was  a  natural  depression  across  lot  6,  through  which  water 
had  always  flowed  from  higher  land,  lying  to  the  north  and 
west  of  the  lots,  to  lower  lands  south  of  them;  that  the  land 
on  the  north  and  west,  drained  by  the  depression,  was  about 
forty  acres;  that  the  defendant  had  placed  his  house  directly 
in  the  path  of  the  water  course;  and  that  its  completion  would 
obstruct  the  flow  of  the  water,  and  turn  it  back  into  the  street, 
and  upon  the  premises  of  other  lotowners,  thereby  creating  a 
public  and  private  nuisance,  to  the  injury  of  the  plaintiff  and 
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others.  It  was  sought^  by  this  action,  to  enjoin  the  defendant 
from  making  the  obstruction.  Most  of  the  averments  of  the 
petition  were  admitted  by  the  answer,  but  the  conclusions  plead- 
ed were  denied.  The  petition  was  dismissed,  and  the  plaintiff 
appealed. 

H.  C.  Hemenway,  for  the  appellant 

Alfred  Grundy,  for  the  appellee. 

*•*  QEANGEE,  J.    It  will  be  well  to  somewhat  particularize 

the  facts  at  the  outset.  It  seems  that  north  and  west  of  the 
lots  of  defendant,  many  years  ago,  was  a  tract  of  some  forty 
acres  of  land  on  which  was  a  low  place  or  basin  that,  because 
of  surface  water  coming  thereon  from  adjacent  lands,  made  a 
pond,  the  overflow  from  which  ran  down  across  the  lots  of  de- 
fendant, because  of  the  natural  lay  of  the  ground.  This  natural 
passageway  was  not  like  the  bed  of  a  stream  with  defined  banks, 
but  such  a  hollow  as  to  be  followed  by  water,  when  flowing 
from  the  tract  described.  It  may  be  said  that,  beyond  question, 
it  was  surface  water  flowing  only  at  times.  This  hollow  or 
passageway  for  the  water  grew  narrower  in  going  south,  till, 
on  lot  6,  it  was  comparatively  narrow.  The  pond  referred  to  we 
understand  to  have  been  filled  by  the  city,  but  surface  water 
still  flows  from  the  tract  of  land:  The  city,  in  1871  and  1872, 
made  improvements  in  this  section,  and  in  so  doing  made  a  ditch 
along  the  west  side  of  lots  7  and  8,  and  turned  the  same  in 
on  to  lot  6  for  a  short  distance,  so  that  the  water  passed  from 
the  ditch  on  lot  6  into  the  hollow  or  passageway  we  have  de- 
scribed. Since  the  ditch  was  constructed  the  water  has  passed 
through  it^  and  not  across  lots  7  and  8,  except  at  times  of  the 
heaviest  storms.  The  defendant  has  owned  and  occupied  lots 
7  and  8  since  about  1871,  and  has  owned  lot  6  since  1884.  The 
ditch  constructed  along  the  west  side  of  the  lots  has  been  en- 
larged and  kept  in  repair  by  the  city  since  its  construction. 
Since  the  ditch  was  made  defendant  has  filled  lots  7  and  8,  and 
they  have  been  used  for  gardening  and  a  place  for  residence, 
and  it  is  *®*  the  house  thereon,  in  which  defendant  lived,  that 
is  now  being  placed  on  lot  6. 

It  is  appellant's  claim  first  "that  the  drainage  channel  of 
the  basin  constituted  a  watercourse,  which  neither  the  city  nor 
any  person  may  interrupt  or  obstruct  to  the  damage  of  any 
other  person  who  objects  thereto."  In  support  of  this  claim  we 
are  especially  referred  to  Angel  on  Watercourses,  sixth  edition, 
sections  108a-108s,  where  the  subject  of  ancient  watercourses 


Dec.  1897.]  Cedar  Falls  v.  Hansen.  441 

is  considered.    This  court  in  Livingston  y.  McDonald^  21  lowa^ 
IGO^  89  Am.  Dec.  563^  considered  the  question  of  surface  water, 
and    as  we   understand,  followed   the  rule  cited  in  Angel  on 
Watercourses.    The  subject  there,  as  here,  was  that  of  surface 
water.    The  rule  of  the  Livingston  case  is  that  the  owner  of 
the  higher  land  has  no  right  to  collect  the  surface  water  into 
a  ditch  or  drain  in  increased  quantity,  or  in  a  manner  different 
from  the  natural  flow,  and  discharge  it  upon  the  land  of  an- 
other, even  though  it  be  done  in  the  course  of  the  improve- 
ment and  use  of  his  farm;  but  the  owner  of  such  higher  land 
may,  for  the  proper  use  of  his  farm,  so  drain  his  land  of  sur- 
face water  as  to  divert  it  from  going  on  to  the  lower  land  owned 
by  another.    These  rules  are  well  established.    It  is,  however, 
said  in  that  case  that  the  rule  is  not  laid  down  as  applicable  to 
town  or  city  property.    The  later  case,  in  this  state,  of  Fre- 
burg  v.  Davenport,  63  Iowa,  119,  60  Am.  Rep.  737,  deals  with 
the  rights  of  the  city  in  the  improvement  of  streets  and  abut- 
ting property  owners  as  to  surface  water.    It  is  true  that  the 
case  does  not  present  the  precise  question  involved  in  this  case, 
but  it  does  present  one  as  to  the  liability  of  the  city  for  dam- 
age for  negligence  of  the  city  in  failing  to  provide  sufficient 
outlets  for  surface  water.    Incidentally,  the   question   of   the 
rights  of  the  city  to  bring  its  streets  to  grade,  and  the  abutting 
propery  owner  to  bring  his  lot  to  grade,  are  involved  and  con- 
sidered, with  the  conclusion  that  both  have  the  right,  and  dam- 
age was  denied  *•*  to  the  lotowner  because  of  water  being  di- 
verted from  its  natural  course  by  the  street  improvement,  be- 
cause the  city  had  the  right  to  presume  that  the  owner  would 
bring  his  lot  to  grade,  and  thus  protect  himself  from  damages. 
The  case  plainly  recognizes  the  rule  that  the  ciigr  may,  in  bring- 
ing its  street  to  grade,  divert  surface  water  from  its  natural 
course  without  liability  for  damage  to  abutting  property  not  at 
grade.    The  recent  case  of  Enostman  etc.  Furniture   Co.  v. 
Davenport,  99  Iowa,  589,  is  in  some  respects  applicable,  and  is 
in  line  with  the  former  cases.    As  facts  in  this  case,  we  should 
have  stated  that  the  grade  of  State  street  had  been  established, 
and  the  lot  in  question  was  below  it.    The  grading  complained 
of  was  to  improve  the  lot  and  bring  it  to  grade.    It  is  the  law, 
then,  that  the  city  had  the  right  to  bring  its  street  to  grade,  and 
in  so  doing  it  might  discharge  surface  water  on  the  lot,  with- 
out liability,  because  defendant  had  not  brought  his  lot  to  grade, 
as  the  city  had  a  right  to  presume  he  would.    It  is  to  be  re- 
membered that   the   city  in   the   improvement   of  its   street, 
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changed  or  diverted  the  water  from  its  natural  course  across 
lots  7  and  8  and  a  part  of  lot  6,  and  it  is  now  in  the  position 
of  asserting  a  right  for  itself  to  change  the  course  of  the  water 
on  defendant's  land^  but  denying  to  him  the  right  to  obstruct 
it.  Conceding  that  the  rights  of  the  city  and  the  individual 
may  not  always  be  the  same^  it  still  remains  that  the  city  may 
not  divert  water  to  its  liking,  and  say  to  the  defendant,  'TTou 
cannot  improve  your  lot  so  as  to  interfere  with  the  flow  of  water 
as  it  now  is.''  It  is  the  established  right  of  the  city,  in  the  im- 
provement of  its  streets,  to  turn  surface  water,  even  from  its 
natural  course,  and  owners  of  lots  below  grade  cannot  complain, 
because  of  their  right  to  bring  their  lots  to  grade  for  protec- 
tion. The  same  right  must  certainly  belong  to  the  lotowner, 
that  is,  he  may  exercise  the  right  to  bring  his  lot  to  grade;  and, 
however  these  changed  conditions  may  *•*  aflfect  the  flow  of 
surface  water,  he  is  not  responsible  for  consequences,  nor  can 
he,  to  avoid  consequences,  be  denied  the  right  to  improve  and 
enjoy  his  property.  The  situation  is  within  the  rule,  so  often 
stated,  that  surface  water  is  a  common  enemy  against  which  all 
may  contend.  It  would  not  do  to  apply  to  cities  the  general 
rule  applicable  to  rural  districts  as  to  surface  water.  Such  a 
rule  is  founded  largely  on  the  proper  enjoyment  of  lands,  with 
their  natural  formation,  while  in  cities  the  use  and  enjoyment 
of  real  property  is  made  to  depend  very  much  on  changes  pre- 
scribed by  the  constituted  authorities..  Municipal  regulations 
necessitate  the  bringing  down  of  higher  land,  and  the  bringing 
up  of  lower  land,  to  grade.  Appellant  places  some  stress  upon 
the  rule  as  to  easements,  but  we  cannot  see  how  it  can  base  a 
right  on  such  a  claim.  It  is  thought  that  the  acquiescence  of  de- 
fendant in  the  construction  of  the  ditch,  and  taking  the  ad- 
vantage of  it,  should  now  prevent  him  from  obstructing  the  flow 
of  the  water  as  fixed  by  the  ditch  and  the  regular  channel.  He 
could  do  nothing  else  than  accept  it.  It  was,  as  we  have  saici, 
the  city's  right,  so  far  as  the  street  was  concerned,  to  change  the 
flow  of  surface  water.  The  acquiescence  was  a  legal  necessity; 
the  judgment  must  stand. 
Affirmed. 


RAISING  LOT  TO  GRADE.— SURFACE  WATER  Is  a  common 
enemy  which  a  lotowner  has  a  right  to  fight  off  from  his  own  land 
by  raising  his  lot  to  grade:  Wels  v.  BiadlBon,'75  Ind.  241;  89  Am. 
Rep.  135. 
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MOBAN   V.    MOBAK 

[104  Iowa,  216.] 

WILLS— STATUTE  OP  FRAUDS-— It  is  a  matter  of  serious 
doubt  whether  the  statute  of  frauds  was  ever  intended  to  apply  to 
testamentary  dispositions  of  property. 

EVIDENCE-INGRAFTING  TRUST  ON  WILL  BY  PA- 
ROL.—Under  a  statutory  proYlsion  which  makes  a  writing  essential 
to  the  validity  of  a  will,  parol  evidence  is  not  admissible  to  show 
that  a  testator,  in  making  an  absolute  devise,  intended  that  the  de- 
visee should  hold  the  property  in  trust  for  others,  although  the 
devisee,  by  a  pleading  in  probate  proceedings,  acknowledges  the 
trust  in  writing  and  defines  its  extent. 

EVIDENCE-INGRAFTING  TRUST  ON  WILL  BY  PA- 
ROL.—The  very  purpose  of  requiring  wills  to  be  in  writing  would 
be  wholly  defeated  if  courts  of  equity  were  allowed  to  ingraft  upon 
their  provisions  such  parol  trusts  as  seemed  probably  to  have  existed 
in  the  mind  of  the  testator. 

DEVISE— TRUST— EFFECT  OP  RELINQUISHMENT  OF 
DEVISE  AND  FAILURE  OF  TRUST.— If  an  absolute  devisee  re- 
linquishes all  claims  under  the  will,  except  such  as  may  come  from 
a  trust  thereunder,  the  devise  must  fail  if  no  trust  is  shown,  and  the 
property  becomes  a  part  of  the  residuary  estate,  to  be  disposed  of 
as  if  no  devise  of  it  had  been  attempted. 

CHARITABLE  USES  OR  TRUSTS-UPHOLDING  OF— BE- 
QUESTS TO  SISTERS  OF  CHARITY.— It  is  competent  for  a  testator 
to  bestow  a  charity  on  a  person  or  institution  to  be  chosen  by  a 
trustee  or  executor,  and  such  a  bequest  will  be  upheld;  but  be- 
quests are  not  limited  to  a  charitable  use  or  purpose,  and  a  bequest 
to  the  sisters  of  charity,  if  certain,  is  valid,  though  it  contains  no 
element  of  a  charitable  use. 

CHARITABLE  USES  OR  TRUSTS— WHEN  VOID  FOR  UN- 
CERTAINTY.—A  bequest  of  money  '*to  be  divided  among  the  sisters 
of  charity,"  is  void  for  uncertainty  where  there  is  no  limitation  as  to 
locality,  state,  or  nation,  and  no  discretion  vested  in  a  trustee. 

LEGACIES— UPHOLDING  OF  BEQUESTS  FOR  A  LAW- 
FUL PURPOSE.— A  bequest  for  a  known,  lawful  purpose,  should, 
where  the  power  of  execution  is  prescribed  and  available,  never  fail 
for  want  of  a  name  or  a  legal  classification,  unless  it  is  in  obedience 
to  a  positive  rule  of  law. 

LEGACIES— BEQUEST  FOR  MASSES  IS  VALID— PRI- 
VATE TRUST.— A  bequest  to  a  Catholic  priest,  who  is  the  pastor 
of  a  particular  church,  "that  masses  may  be  said  for  me,"  is  not  a 
charity,  but  the  bequest  is,  nevertheless,  valid,  and  creates  a  valid 
private  trust,  if  the  priest  accepts  the  money. 

LEGACIES— EFFECT  OF  INOPERATIVE  BEQUE>ST.— If  a 
bequest  is  inoperative,  the  property  affected  by  it  passes  to  the  resi- 
duary estate. 

Proceeding  asking  for  the  construction  of  the  will  of  John 
Moran,  deceased.  The  testator  died  without  issue  and  unmar- 
ried. He  left  surviving  him  William  D.  and  Sichael  and  Mary 
Moran,  as  brothers  and  sister,  who,  in  the  absence  of  the  will, 
would  inherit  the  estate.  The  testator  made  an  absolute  de- 
vise of  his  farm  to  his  nephew,  William  Moran;  and,  among 
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other  legacies^  made  a  bequest  of  monej  ''to  be' divided  among 
the  sisters  of  charity/'  He  also  made  a  bequest  to  a  Catholic 
priest;  that  masses  might  be  said  for  the  testator's  soul.  The 
nephew,  William  Moran,  as  executor,  offered  the  will  for  pro- 
bate, but  objections  were  filed  thereto,  on  the  ground,  among 
others,  that  the  subscribing  witnesses  were  legatees  thereunder. 
In  his  answer  to  the  objections,  William  Moran,  who  was  also 
a  subscribing  witness  to  the  will,  expressly  denied  that  he  had 
any  interest  in  any  devise  or  legacy  provided  by  the  will,  and 
alleged  that  the  devise  of  the  farm  to  him  was  in  trust,  only, 
for  the  children  of  his  sister,  Bridget  Tieman,  which  trust  was 
declared  by  parol  by  the  testator,  and  by  a  parol  agreement 
on  his  part  to  accept  the  trust.  Another  subscribing  witness;, 
William  Toomey,  who  was  also  a  legatee  under  the  will,  also 
filed  his  written  relinquishment  of  any  provisions  of  the  will 
in  his  favor,  and  upon  a  hearing  the  will  waa  admitted  to  pro- 
bate. William  Moran  then  instituted  this  proceeding  against 
William  D.  Moran,  one  of  the  legatees,  and  all  other  parties  in 
interest,  as  defendants,  and  asked  the  court  to  determine  what 
provisions  of  the  will  were  valid  and  should  be  executed.  The 
defendant,  William  D.  Moran,  answered  that  the  bequest  for 
masses,  and  also  the  one  to  the  sisters  of  charity,  were  void.  He 
also  answered  that  the  devise  of  the  farm  to  William  Moran 
could  not  be  established  and  treated  as  a  trust  in  favor  of  the 
children  of  Bridget  Tieman,  but  that  because  of  the  relinquish- 
ment by  William  Moran,  the  same  became  a  part  of  the  es- 
tate, for  distribution  among  the  heirs  at  law  as  if  the  testator 
had  died  intestate.  The  bequests  for  masses  and  to  the  sisters 
of  charity  were  pronounced  valid,  and  the  devise  of  the  farm 
to  William  Moran  was  considered  to  be  in  trust  for  the  children 
of  Bridget  Tieman.    The  defendant  William  D.  Moran  appealed. 

Bobl.  S.  Barr  and  Shortley  ft  Harpel,  for  the  appellant. 

White  ft  Clarke,  for  the  appellees. 

»^»  GRANGER,  J.  1.  We  first  notice  the  quesKon  whether 
or  not  what  appears  by  the  terms  of  the  will  to  be  an  absolute 
devise  to  William  Moran  of  the  farm  can  be  shown  by  parol 
evidence  to  be  in  trust  for  the  children  of  Bridget  Tieman.  It 
appears  that  the  will  was  drawn  by  Father  Malone,  a  Catholic 
priest.  There  were  present,  other  than  the  priest  and  the  testa- 
tor, William  Moran  and  William  Toomey,  who  were  subscrib- 
ing witnesses.  The  situation  will  be  best  seen  by  quoting  from 
the  record  a  little  of  the  evidence.    Father   Malone   testified: 
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'TVTien  I  sat  down,  I  told  him  now  we  were  ready  to  write  any- 
thing he  wanted  na  to  write;  and  he  says  to  me,  the  very  firet 
thing,  *I  want  Billy,  here,  to  take  that  farm,  and  give  the  bene- 
fit to  those  children/  I  says,  'What  children  do  yon  mean?* 
and  he  says,  *The  Tieman  cMldren/  We  didn^t  understand  how 
he  wanted  the  title  fixed — ^whether  he  wanted  it  left  to  the  Tier- 
nan  children  by  will,  or  leave  it  to  William  in  trust.  Q.  ?*** 
What  was  said  by  him?  What  did  he  say  in  reference  to  that? 
A.  I  stopped  and  hesitated  quite  a  bit,  because  I  didn^t  want 
to  disturb  the  man  any  more  than  was  necessary.  I  remember 
I  said:  'John,  you  don^t  fix  the  title  to  that  property,  and,  if 
we  write  it  down  the  way  you  say  it  would  be  very  vague.  Can't 
you  make  it  clearer?*  He  says:  'Billy  can  explain  it  to  you,  if 
you  want  it.*  And  it  seemed  to  worry  him  when  I  said  that. 
I  says:  Tjet  us  drop  that  out  until  we  write  the  rest,  and  leave 
that  to  the  last.*  When  we  had  written  the  other  items,  I  says: 
•I  believe  we  have  written  all  but  that.*  He  says:  'I  want  it 
left  to  Billy,  simply/  I  wrote  it  down,  and  says:  'Is  that  what 
you  want?*  He  says:  Tes,  sir;  that  is  it  exactly.  Billy  will 
know  what  to  do  with  the  children.*  In  order  to  get  more  in- 
formation without  questioning,  I  says:  'That  is  a  very  good  idea. 
Some  of  the  children  are  very  young,  and  they  might  squander 
it.*  He  says:  'That  is  it,  exactly.  Some  of  them  might  not  be 
as  good  as  they  might  be,  and,  if  they  got  any  part  of  this  prop- 
erty, they  might  squander  it;  and,  in  order  to  prevent  it,  I 
want  him  to  have  that  title,  so  that  he  can  discriminate  among 
them  as  he  sees  fit.*  And  then  he  made  the  remark  that  it  would 
prevent  litigation  and  keep  it  out  of  court.**  William  Moran, 
the  devisee,  testified  as  follows:  "He  said  he  wanted  to  leave 
it  to  these  children,  for  their  use  and  benefit,  and  he  wanted  to 
put  it  in  my  name^  so  there  would  be  no  costs  or  court  expense. 
For  that  reason  it  was  put  as  it  was.**  "I  asked  him  if  he  had 
any  particular  choice,  that  he  should  leave  more  to  one  than 
to  others.  He  said,  'No*;  if  they  were  all  good,  he  wanted  them 
to  get  equal  amounts,  and,  if  there  was  any  poor  ones  (that  is, 
ones  of  bad  character),  he  didn*t  want  them  to  have  anything. 
I  consented  I  would  carry  out  his  instructions  if  I  was  permit- 
ted to  do  so.** 

"*®  While  there  is  a  claim  otherwise,  we  think  it  clearly  ap- 
pears, by  parol  evidence,  that  the  testator's  intention  was  to  de- 
vise the  farm  to  Moran,  only  for  the  use  and  benefit  of  the 
Tieman  children.  With  this  expression  of  opinion  as  to  the 
sufficiency  of  the  evidence  if  admissible,  we  may  better  con- 
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aider  the  legal  proposition  whether^  under  the  provisions  of 
our  statute^  such  evidence  is  competent  to  show  the  fact.  It 
will  be  remembered  that  the  devise  is  absolute  to  Moran  of  the 
farm^  in  the  following  language:  "I  will  to  William  Moran,  my 
nephew,  son  of  my  sister,  Mary,  my  farm/*  Can  the  devise  so 
made,  by  evidence  like  the  above,  be  so  affected,  changed,  or 
modified  as  to  give  it  the  effect  of  a  devise  in  trust  to  Moran 
for  the  use  and  benefit  of  said  children?  Upon  this  question 
the  parties  are  in  very  earnest  contention;  appellant  saying  it 
cannot,  because  of  the  following  provision  of  the  code  of  1873, 
in  force  at  the  time  of  the  execution  of  the  will,  and  of  the  trial 
of  the  case  in  the  district  court: 

"Sec.  1934.  Declarations,  or  creations  of  trusts  or  powers,  in 
relation  to  real  estate,  must  be  executed  in  the  same  manner  as 
deeds  of  conveyance;  but  this  provision  does  not  apply  to  trusts 
resulting  from  the  operation  or  construction  of  law." 

"Sec.  2326.  All  ....  will,  to  be  valid,  must  be  in  writing 
witnessed  by  two  competent  witnesses  and  signed  by  the  testator, 
or  by  some  person  in  his  presence,  and  by  his  express  direction.'* 

Beliance  is  also  placed  on  the  statute  of  frauds. 

Appellees  maintain  that  the  devise  can  be  so  affected,  and 
state  two  propositions,  either  of  which  is  said  to  be  sufficient 
to  support  the  conclusion,  first,  that  "the  case  is  not  within 
the  statute  of  frauds  or  of  wills,"  and  "that  it  has  been  held 
universally,  in  such  cases  as  the  one  at  bar,  that  the  statutes  are 
inapplicable  and  are  not  to  be  invoked  to  accomplish  a  *^^ 
fraud."  A  little  sifting  out  of  claims  that  we  are  disposed  to 
disregard  will  tend  to  simplify  the  disposition  of  the  question. 
The  statute  of  frauds  seems,  by  its  express  language,  to  pre- 
scribe a  rule  of  evidence  applicable  to  contracts;  and,  without 
any  holding  on  the  question,  we  may  say  that  it  is  a  matter  of 
serious  doubt  if  it  was  ever  intended  to  apply  to  testamentary 
dispositions  of  real  estate.  Section  1934  of  the  code  of  1873, 
providing  that  "declarations  or  creations  of  trusts  or  powers  in 
relation  to  real  estate  must  be  executed  in  the  same  manner 
as  deeds  of  conveyance,"  is  a  section  of  a  chapter  on  real  es- 
tate, the  purport  of  which  seems  to  be  as  to  transactions  other 
than  those  of  a  testamentary  nature;  and,  without  placing  any 
construction  on  the  scope  of  either  of  those  statutory  pro- 
visions, they  may  be  understood  as  in  no  way  influencing  our 
conclusion  on  this  question.  The  statutory  law  that  we  do  re- 
gard as  applicable  and  controlling  is  that  "Of  Wills  ^nd  Let- 
ters of  Administration,"  wherein  it  is  provided  who  may  dis- 
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pose  of  his  property  by  will,  and  how  it  shall  be  done.    After 
specifying  the  circumstances,  under  which  personal  property  may 
be  disposed  of  by  verbal  will  is  the  provision  we  have  quoted 
above,  that  "all  other  wills,  to  be  valid,  must  be  in    writing, 
witnessed  by  two  competent  witnesses  and  signed  by  the  testator, 
or  by  some  person  in  his  presence,  and  by  his  express  direction/^ 
This  provision  as  to  wills  being  in  writing  is  a  general,  if  not  a 
universal,  statutory  requirement  in  this  country;  and  hence  ju- 
dicial determinations  and  general   rules  of   construction   may 
prove  valuable  aids  to  a  conclusion.    Looking  at  the  question 
solely  in  the  light  of  our  statutory  language,  if  we  permit  the 
evidence  in  this  case  to  ingraft  on  the   will   the   modification 
sought,  the  eflfect  will  be  to  change  the  absolute  devise  to  Wil- 
liam Moran  of  the  farm  into  a  devise  as  follows:  "I  will  to  Wil- 
liam Moran  ....  my  farm,  in  trust  *^  for  the  children  of 
Bridget  Tieman.*'    The  provision  established  by  oral  evidence, 
and  without  which  it  could  not  be  even  thought  of,  entirely 
destroys  the  devise  manifest  from  the  language  of  the  will,  and 
makes  another.     Can  such  a  devise  properly  be  said  to  be  in 
writing?    From  an  extended  examination  of  authorities,  we  are 
led  to  regard  the  rule  as  universal  that  the  plain  effect  of  the 
language  as  used  in  the  will  is  not  to  be  varied  by  external 
proof  of  what  eflfect  was  really  intended.    Parol  evidence  may, 
indeed,  be  resorted  to  for  the  purpose  of  making  intelligible  in 
the  will  that  which  cannot  without  its  aid  be  understood,  or 
resolving  a  doubtful  interpretation;  but  if  the  language  of  the 
will,  in  point  of  legal  construction,  requires  one  interpretatioii, 
and  can  be  understood  in  that  sense,  evidence  of  intention  can- 
not be  adduced  to  give  it  another  and  different  interpretation. 
Such  is  the  rule  as  stated  in  Schouler  on   Wills,  section   587. 
Mr.  Redfield,  in   his  work  on  Law  of  Wills,  volume  3,  page  59, 
in  a  connection  to  make  the  language  entirely  applicable,  uses 
this  language:  **The  very  purpose  of  requiring  wills  to   be  in 
writing  would  be  wholly  defeated  if  courts  of  equity  were  al- 
lowed to  ingraft  upon  their   provisions   such   parol   trusts  as 
seemed  probably  to  have  existed  in  the  mind  of  the  testator.** 
It  is  to  be  said  that  such  a  rule  has  general  support  in  author- 
ity, but  we  are  cited  to  a  larger  number  of  cases  said  to  sus- 
tain the  rule  of  appellee's  contention.    We  cannot  agree  with 
appellees  in  the  claim  that  they  apply  to  the  facts  of  this  case. 
That  there  are  authorities  to  the  effect  that  where  a  testator, 
because  of  the  fraud  of  a  devisee,  is  induced  to  make  the  de- 
vise on  the  representation  by  the  devisee  that  he  will  take  the 
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devise  in  trust  for  another^  who  was  the  real  ohject  of  his  bounty, 
equitjT  will  enforce  the  trust,  is  not  to  be  questioned:  See  Hooker 
V.  Axford,  83  Mich.  454;  Hoge  v.  Hoge,  1  Watts,  216;  26  Am. 
Dec.  62;  Dowd  v.  Tucker,  41  Conn.  **»  197;  Williams  v.  Vree- 
land,  29  N.  J.  Eq.  417;  Tee  v.  Ferris,  2  Kay  &  J.  357.  Nu- 
merous other  cases  could  be  cited,  but  it  is  not  important  to 
do  so.  In  these  cases — ^and,  if  there  are  exceptions^  we  have 
not  noticed  them — equity  has  interfered  to  enforce  a  trust  on 
the  ground  of  fraud,  in  the  practice  of  which  the  devisee  has, 
by  his  acts  or  silence,  prevented  the  testator  from,  or  led  him 
to  avoid,  making  provisions  in  his  will  which  he  intended; 
and  the  cases  cited  were  not  for  the  construction  of  the  wills, 
but  to  declare  a  trust  based  on  the  fraudulent  acts  by  which 
the  making  of  the  will,  as  intended,  was  prevented.  The  cases 
do  not  attempt  to  change  the  wills',  or  to  construe  them,  but 
to  fix  obligations  because  of  the  acts  of  the  devisee.  In  this 
case  there  is  no  claim  of  fraud,  nor  that  the  devisee  in  any  way 
induced  the  devise.  The  will  was  written  just  as  the  testator 
desired  it.  He  wanted  Moran  to  have  the  title,  and  he  gave 
it  to  him.  He  also  wanted  Moran  to  hold  and  use  the  prop- 
erty for  specified  purposes,  and  neglected  to  make  any  pro- 
vision for  it  in  his  will,  and  that  is  what  the  authorities  say 
cannot  be  ingrafted  onto  the  will  by  oral  proof.  If,  in  this  case^ 
we  sustain  the  trust,  we  must  say  that  the  testator  intended 
by  his  will  to  create  the  trust,  while  we  know  at  its  making, 
and  all  present  knew,  that  he  did  not  so  intend,  but  he  did 
intend  verbally  to  create  the  trust.  In  fact,  all  was  done  as  he 
intended  to  do  it,  but  not  in  a  way  to  give  his  intentions  ef- 
fect. Assuming  that  he  knew  the  law,  as  we  must,  he  pur- 
posely departed  from  its  requirement  to  make  the  devise  in  writ- 
ing. It  is  also  to  be  said  that  the  objector,  who  is  a  brother 
of  the  deceased,  and  urges  the  invalidity  of  the  devise,  had  no 
part  in,  and,  so  far  as  the  record  discloses,  had  no  knowledge 
of,  the  making  of  the  will.  He  is  in  no  way  in  fault  that  the 
will  does  not  express  the  intention  shown  by  the  verbal 
proof.  In  this  respect  the  case  is  unlike  those  in  which 
a  trust  is  sustained.  We  think  the  cases  all  ^^^  expressly  or 
impliedly  guard  the  exercise  of  authority  to  maintain  or  en- 
force such  a  trust  by  the  fact  that  the  testator  would  have  done 
what  the  trust  is  maintained  for,  had  not  fraud  prevented  it. 
That  is  not  true  of  this  case.  It  is  also  said  by  appellees  that, 
if  further  writing  is  necessary  to  prove  the  trust,  it  is  found 
in  the  answer  of  William  Moran  in  the  probate  proceedin'^s.  in 
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which  he  acknowledged  the  trust  and  defined  its  extent.  "Mr. 
Moran  is  to  be  commended  for  his  unselfish  and  faithful  course 
in  the  matter,  by  declining  so  generous  a  bounty  at  the  ex- 
pense of  a  breach  of  confidence,  but  he  cannot,  by  his  writing, 
do  what  the  testator  should  have  done.  The  conditions  of  the 
will  were  fixed  by  the  expressed  intentions  of  the  testator  in 
the  way  provided  by  law.  Inasmuch  as  William  Moran  has  re- 
linquished all  claims  under  the  will,  except  such  as  should 
come  from  the  trust  sought  to  be  shown,  and  as  no  trust  can 
be  sustained,  the  devise  of  the  farm  must  fail;  and  it  becomes 
a  part  of  the  residuary  estate,  to  be  disposed  of  as  if  no  de- 
vise of  it  had  been  attempted. 

2.  Objection  is  made  to  the  provision  of  the  will  in  favor  of 
the  sisters  of  charity,  which  is  in  these  words:  ^fl  will  and  be- 
queath, .  •  .  •  to  be  divided  among  the  sisters  of  charity  by 
William  Toomey,  William  Moran,  and  Rev.  H.  V.  Malone,  five 
hundred  dollars.'^  It  is  said  that  the  bequest  is  void  because 
of  uncertainty,  and  we  think  the  objection  must  be  sustained. 
We  do  not  question  the  rule  that  it  is  competent  for  a  testator 
to  bestow  a  charity  on  a  person  or  institution  to  be  chosen  by 
a  trustee  or  executor,  and  that  such  bequests  will  be  upheld. 
It  is  a  historical  fact,  of  which  we  may  take  notice,  that  sisters 
of  charity  are  general  throughout  the  state  and  country.  It' 
appears  in  evidence  that  they  constitute  a  charitable  sisterhood 
of  the  Catholic  church.  The  provision  of  the  will  is,  that  the 
bequest  is  to  be  "divided  among  the  sisters  of  charity.'*  If  the 
bequest  should  be  sustained,  •^"^  how  would  the  trustees  exe- 
cute it?  No  one  would  say  that  it  should  be  divided  among 
all  of  them,  for  such,  in  reason,  could  not  have  been  the  inten- 
tion. There  is  no  limitation  as  to  locality,  state,  or  nation.  We 
infer  that  appellees  think  the  trustees  may  select  to  whom  the 
bequest  shall  be  given.  The  will  does  not  so  provide.  In  Le- 
page V.  McNamara,  5  Iowa,  124,  with  a  very  similar  question  un- 
der consideration,  as  to  the  legal  proposition  it  is  said:  "If 
there  is  such  uncertainty  as  that  it  cannot  be  known  who  is  to 
take  as  beneficiary,  the  trust  is  void;  and  the  heirs,  by  opera- 
tion of  law,  will  take  the  estate^  stripped  of  the  trust.'*  That 
rule  is  decisive  of  the  question.  There  is  no  attempt  in  argu- 
ment to  say  who  the  beneficiary  of  this  bequest  is,  in  language 
less  uncertain  than  the  will  itself.  There  is  no  contention  that 
the  will  is  sufficiently  specific,  if  the  trustees  may  not  use  a 
discretion,  and  no  such  right  is  granted.    The  bequest  is  void 

for  uncertainty. 
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3.  It  18  also  urged  that  the  provision  of  the  wfl!,  in  order 
that  maaees  might  be  said  for  him,  is  Toid.  The  bequest  is  as 
follows:  *1  will  and  bequeath  to  the  Catholic  priest  who  may 
be  pastor  of  Beaver  Catholic  Church  when  this  will  shall  be 
executed  three  hundred  dollars,  that  masses  may  be  said  for 
me/'  The  testator  was  a  member  of  Beaver  Catholic  Church. 
It  had  a  definite  and  known  location.  It  is  not  to  be  doubted 
that  the  words  of  the  bequest  'Vhen  this  will  shall  be  executed^' 
mean  when  the  will  should  be  carried  into  effect  An  objection 
to  the  bequest  is  that  it  contained  no  element  of  a  charitable 
use.  That  is  true^  but  bequests  are  not  limited  to  such  pur- 
poses. We  must  assume  that  the  bequest  was  inspired  by  his 
religious  convictions  as  to  duty  in  the  way  of  fiuihering  his 
hopes  and  purposes  for  security  and  happiness  hereafter.  Prom- 
ises and  pledges  made  in  life  for  the  support  of  religious  ob- 
servances to  the  same  end  are  usual,  and  supported  by  undoubted 
^■®  authority.  Why  is  not  a  bequest  to  secure  such  observance 
after  one's  death,  for  the  same  purposes,  valid?  It  is  said  that 
^'the  soul  of  the  deceased  being  a  use  not  recognized  in  law, 
and  the  donor  and  use  being  the  same,  and  not  in  life,  the 
bequest  should  be  held  void.''  It  is  thought  that  Bussell  v.  Al- 
len, 107  tr.  S.  163,  sustains  appellant's  view,  but  a  careful  ex- 
amination of  the  case  shows  otherwise.  The  case  has  to  do 
with  charitable  bequests,  and  where  they  are  void  because  the 
object  of  the  charity  is  not  so  defined  as  that  it  may  be  known. 
We  have  in  this  case  recognized  the  rule  of  that  case  in  the 
respect  stated;  but,  as  we  have  said,  this  bequest  is  not  a  charity. 
It  is  an  expenditure  directed  by  the  testator  for  a  service  prom- 
ised to  him,  and  the  fact  that,  when  the  service  is  to  be  ren< 
dered,  he  will  not  be  living,  so  as  to  be  a  beneficiary  in  this 
life,  is  a  matter  of  no  concern  to  the  courts.  His  soul's  wel- 
fare in  the  hereafter  is  a  matter  of  his  personal  concern,  for 
which,  when  not  contravening  public  policy,  he  may  act  as  his 
judgment  and  beliefs  shall  direct.  It  is  not  the  province  of  the 
courts  to  inquire  as  to  the  soundness  or  reasonableness  of  re- 
ligious beliefs,  but  to  respect  all  such  and  the  ceremonies  of 
their  observance,  wherein  they  do  not  militate  against  the  pub- 
lic peace  and  security.  The  provision  is  little  different  from 
one  for  the  erection  of  a  monument  after  his  death,  or  the  do- 
ing of  any  other  act  that  he  might  desire,  not  intended  for 
the  benefit  of  anyone  living,  but  which,  if  living,  he  might 
lawfully  do.  Such  bequests,  if  made  so  definitely  as  that  the  in- 
tent may  be  known  and  carried  into  effect,  are  valid.    In  a 
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somewhat  recent  case  in  Alabama  (Festorazzi  t.  St.  Joseph's 
Catholic  Church,  104  Ala.  327,  53  Am.  St.  Eep.  48),  the  legal 
effect  of  such  a  bequest  is  considered.  The  bequest  there  con- 
sidered was  in  these  words:  ^T.  give  and  bequeath  to  the  Boman 
Catholic  Church  of  St.  Joseph,  in  the  city  of  Mobile,  the  sum 
of  two  thousand  dollars,  ^^  to  be  used  in  solenm  mass  for 
the  repose  of  my  soul.''  The  case  treats  the  bequest  as  a  pri- 
vate trust,  which,  we  think,  is  the  proper  class  in  which  to 
place  such  a  bequest.  In  holding  the  bequest  invalid  as  such  a 
trust,  it  is  said:  ''It  is  not  valid  as  a  private  trust,  for  the  want 
of  a  living  beneficiary.  A  trust  in  form,  with  no  one  to  enjoy 
or  enforce  the  use,  is  no  trust.*'  The  latter  proposition  is  not 
to  be  doubted.  The  former  we  need  not  consider,  for  that 
branch  of  the  case  is  made  to  turn  on  the  fact  that  ^^there  is  no 
imaginable  being  possessing  power  to  enforce  the  use  declared  in 
the  bequest.'*  The  statement  as  to  such  a  bequest  being  void 
for  want  of  a  living  beneficiary  is  not  argued.  It  will  be  no- 
ticed that  in  that  bequest  the  trustee  is  the  church,  because  of 
which  it  is  said  there  is  no  imaginable  person  to  enforce  the 
trust.  That  is  not  true  of  this  case.  The  priest  of  the  church 
designated,  at  a  specified  time,  is  made  the  person  to  execute 
the  trust;  and,  when  he  accepts  the  money,  he  becomes  respon- 
sible to  the  court  for  the  proper  discharge  of  his  duties  as  trustee. 
The  cases  on  this  subject  are  not  in  accord.  Some  of  the 
courts  have  been  slow  to  get  away  from  the  rule  of  the  English 
cases  in  which,  under  their  amalgamated  condition  of  church 
and  state,  such  bequests  and  devises  were  held  void,  as  super- 
stitious uses  or  creating  perpetuities.  In  Festorazzi  v.  St. 
Joseph's  Catholic  Church,  104  Ala.  327,  53  Am.  St.  Rep.  48, 
it  is  said:  "Under  our  political  institutions,  which  maintained 
and  enforced  absolute  separation  of  church  and  state,  and  the 
utmost  freedom  of  religious  thought  and  action,  there  is  no  place 
for  the  English  doctrine  of  superstitious  uses."  Similar  lan- 
guage has  been  repeatedly  used  by  the  courts  in  this  country. 
In  Oilman  v.  McArdle,  99  N.  Y.  451,  52  Am.  Rep.  41,  the 
question  was  to  the  effect  of  an  agreement  by  which  money  was 
accepted  during  the  lifetime  of  the  decedent,  to  be  applied  to 
certain  purposes,  and  the  residue  to  be  expended  for  Roman 
Catholic  masses,  *^  to  be  said  for  the  repose  of  her  soul,  and 
that  of  her  husband.  The  court  declined  to  definitely  settle 
the  question  as  to  the  application  of  the  residue,  for  masses,  but 
the  opinion  contains  a  discussion  of  bequests  for  such  purposes, 
incidental  to  other  questions,  that  is  worthy  of  notice.  The 
lower  court  in  that  case  had  held  that,  as  to  the  surplus  to  be 
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use  for  masses,  it  was  held  by  one  as  mere  agent,  whose  author- 
ity was  revocable,  and  that  no  valid  trust  had  been  created;  that 
there  was  nothing  illegal  or  contrary  to  public  policy  in  the 
purpose  to  which  the  money  was  intended  to  be  applied,  but 
that,  as  a  trust,  it  was  void  for  want  of  a  beneficiary  who  could 
enforce  it,  both  of  the  persons  for  whose  benefit  the  masses 
were  to  be  solemnized  being  dead.  The  same  court  expressed 
the  opinion  that  the  disposition  of  such  surplus  would  have 
created  a  valid  trust  if  contained  in  a  will.  This  holding  and 
language  of  the  court  Is  made  the  basis  on  which  the  court  of 
appeals  based  its  discussion  and  conclusion.  The  argument  is 
clear  to  the  effect  that  there  is  no  such  distinction  in  law  as 
that  an  agreement  during  life,  for  the  expenditure  of  money 
for  masses  after  death,  is  invalid,  but  that  a  testamentary  pro- 
vision to  that  effect  would  Be  valid.  The  two  methods  are  un- 
mistakably made  of  equal  validity,  for  the  court,  after  specify- 
ing the  facts,  says:  "Such  a  contract  could  be  enforced  by  the 
legal  representatives  of  the  promisee,  and,  in  case  of  a  refusal 
to  perform,  they  could  recover  the  consideration  paid.  It  cer- 
tainly must  be  in  the  power  of  a  person  to  provide,  either  by 
will  or  contract,  for  matters  of  this  description,  and  I  can  see 
no  legal  reason  why  he  should  be  confined  to  a  testamentary 
"direction.''  This  conclusion  follows  some  argumentative  lan- 
guage that  gives  to  it  an  added  value,  and  we  quote  it  as  fol- 
lows: 'TBut  in  the  case  before  us,  even  if  it  should  be  conceded 
that  the  agreement  under  which  the  defendant  received  the 
money  could  not  be  sustained  strictly  as  a  trust,  on  the  ■*• 
ground  of  the  want  of  a  beneficiary  to  enforce  it,  it  would  not 
follow  that  it  was  of  no  effect  whatever.  As  a  trust,  the  same 
objection,  if  valid,  existed  to  the  undertaking  to  apply  the  fund 
to  defraying  the  funeral  expenses  of  the  deceased  and  her  hus- 
band, and  to  the  erection  of  a  monument  to  their  memories,  but 
it  would  be  a  great  abridgement  of  the  rights  of  property  to 
deny  to  any  person  the  power,  in  his  lifetime,  to  enter  into  a 
contract  to  be  performed  after  his  death  by  another  person,  to 
do  or  procure  to  be  done  any  act  not  objectionable  as  against 
any  rule  of  law,  morals,  or  public  policy,  and  to  pay  the  con- 
sideration for  the  performance  of  such  a  contract.  It  appears 
in  this  case  that  the  defendant  was  an  undertaker;  that  the 
deceased  selected  the  kind  of  a  coffin  she  desired,  and  described 
the  monument  she  wished  erected,  and  specified  the  times  at 
which  the  masses  were  to  be  solemnized;  and  the  finding  of  the 
court  is,  that  the  defendant  received  the  money  on  the  terms 
stated  by  the  deceased,  and  promised  to  apply  it  to  the  usea 
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and  purposes  therein  mentioned.  There  was  no  indefinitenesB 
about  this  contract^  and  it  was  easy  of  performanca  There 
certainly  can  be  no  legal  objection  to  a  person  contracting  in 
his  lifetime  for  his  funeral,  his  co&n,  and  his  monument,  and 
even  for  the  solemnization  of  masses^  and  paying  for  fhem  in 
advance.  And  if  so,  what  reason  can  there  be,  for  denying  him 
the  power  of  paying  a  sum  of  money  to  a  third  person  on  hia 
agreement  to  procure  those  things?  Suppose  a  person  should  de^ 
sire  in  his  lifetime  to  provide  for  the  writing  of  his  biography^ 
the  publication  of  his  literary  works,  the  painting  of  his  portrait^ 
or  the  erection  of  a  statue  of  his  memory  after  his  death?  He 
certainly  can  make  a  valid  contract  with  any  person  to  do  either 
of  those  things,  and  pay  for  them;  and  although  they  may  be 
personal  to  himself,  and  for  the  gratification  of  his  own  feel- 
ings and  perhaps  his  vanity,  and  he  cannot,  in  strictness,  create 
a  ^*®®  trust  for  the  purpose,  because  there  will  be  no  beneficiary,. 
as  he  will  not  live  to  enforce  it,  why  should  he  not  be  at  liberty 
in  his  lifetime  to  contract  with  some  person  of  his  confidence 
to  procure  them  to  be  done,  and,  as  a  consideration  for  such 
agreement,  to  pay  him  the  sum  necessary  to  defray  the  expense?" 
We  may  assume  that  if  such  an  agreement  haa  the  sanction  of 
the  law,  because  it  has  the  elements  of  a  valid  contract,  so  would 
a  testamentary  provision  with  precisely  the  same  elements  for  it» 
support.  It  is  not  wise,  in  such  cases,  for  courts  to  quibble 
about  technical  trusts  or  beneficiaries.  Besults  are  of  greater 
importance  than  technical  names,  and  a  bequest  for  a  known 
lawful  purpose,  where  the  power  of  execution  is  prescribed  and 
available,  should  never  fail  for  want  of  a  name  or  a  legal  classi- 
fication, unless  it  is  in  obedience  to  a  positive  rule  of  law. 

We  have  said  that  this  bequest,  if  the  priest  should  accept 
the  money,  is  a  private  trust;  and  we  think  it  possesses  the  es- 
sential elements  of  such  a  trust,  as  much  as  it  would  if  the  ob- 
ject were  the  erection  of  a  monument  or  the  doing  of  any  other 
act  intended  alone  to  perpetuate  the  memory  or  name  of  the 
testator.  But  even  if  there  is  a  technical  departure,  because 
of  no  living  beneficiary,  still  the  bequest  is  valid.  We  have  also 
said  that  it  is  not  a  charity,  and  we  can  discover  no  element 
of  a  charity  in  it.  It  seems  to  be  a  matter  entirely  personal 
to  the  testator.  In  one  or  more  cases  the  courts  have  felt  the 
necessity,  in  order  to  sustain  <such  a  bequest,  to  denominate  it 
a  **charity,"  because  charitable  bequests  have  had  the  sanction 
of  the  law.  We  know  of  no  such  limitation  on  testamentary 
aOts  as  that  bequests  or  devises  must  be  in  the  line  of  other  such 
acts,  if  otherwise  lawful.     Such  a  bequest  has  direct  support 
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in  Seibert's  Appeal  (Pa.),  18  Week.  Not.  Caa  276.  In  In  re 
Schouler,  134  Mass.  426,  such  a  bequest  is  sustained^  and  it  is 
said;  ^'Masses  ^^  are  religious  ceremonies  or  observances  of  the 
churchy  ;  •  •  •  and  come  within  the  religious  or  pious  uses 
which  are  upheld  as  public  charities/'  Our  conclusion  is,  that 
as  to  the  devise  of  the  farm  and  the  bequest  to  the  sisters  of  char- 
ity, the  will  must  be  held  inoperative,  and  the  property  passes  to 
the  residuary  estate.  As  to  the  bequest  for  the  saying  of  masses 
for  the  testator,  the  will  is  sustained. 
The  judgment  will  stand  modified  and  affirmed. 

WILI^S— PAROL  BVIDENGE.— A  cardinal  rule  In  the  constmc- 
tion  of  wills  is,  to  give  effect  to  the  intention  of  the  testator.  The 
wiU  must  speak  for  itself,  and  from  it  the  intention  of  the  testator 
must  be  gathered:  See  monographic  note  to  GhappeU  v.  Missionary 
Boc,  50  Am.  St.  Rep.  279,  on  extrinsic  evidence  to  explain  wills. 
Evidence  as  to  the  intention  of  a  testator  separate  and  apart  from 
that  conveyed  by  the  language  used  in  the  will  is  not  admissible 
for  the  purpose  of  interpreting  the  wiU:  Glarke  t.  Olarke,  46  8.  0. 
230;  67  Am.  St.  Rep.  675. 

LEGACIES.— BEQUESTS  FOR  SAYING  MASSES  are  vaUd 
though  they  contain  no  element  of  a  charitable  use:  See  note  to  Mc- 
Hugh  V.  McCk)le,  ante,  p.  106;  also  monographic  note  to  Hoeffer  v. 
Clogan,  63  Am.  St  Rep.  2G6,  on  what  are  charitable  uses  or  trusts. 
See,  also,  monographic  note  to  Flfleld  v.  Van  Wyck,  64  Am*  St.  Bep. 
756-772,  on  the  certainty  and  unity  in  charitable  trusts. 
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CARRIERS  OF  LIVESTOCK— DESTRUCTION  OF  ANI- 
MALS—RE>COVERY.— If  livestock  are  shipped  under  a  contract 
which  does  not  require  the  shipper,  to  ride  in  the  car  carrying  the 
stock  but  in  the  caboose,  and  such  stock  are  destroyed  by  the  buru- 
Ing  of  the  car  in  which  they  are  transported,  the  shipper  may  re- 
cover on  proof  that  the  fire  was  not  due  to  any  act  or  negligence  on 
his  part,  unless  there  is  proof  that  the  loss  was  not  caused  by  his 
failure  to  remain  on  the  train,  or  by  his  failure  to  care  for  the  stock 
while  in  transit 

CARRIERS  OF  LIVESTOCK— READING  SHIPPING  RE- 
CEIPT— INADMISSIBLE  EVIDENCE.— In  an  action  to  recover  the 
value  of  horses  and  other  property  lost  by  fire  while  being  trans- 
ported over  the  defendant's  road,  evidence  that  the  plaintlfr  did  not 
have  time  to  read  the  shipping  contract  before  signing  it  is  not  ad- 
missible under  an  averment  of  the  petition  that,  after  the  property 
was  loaded,  the  defendant's  agent  presented  the  contract  to  the 
plaintiff,  and  requested  him  to  sign  it;  and  that  the  plaintifT  under* 
•tood  the  paper  to  be  a  pass,  to  carry  him  to  the  place  of  delivery. 

CARRIERS  OF  LIVESTOCK— SHIPPING  RECEIPT—  IM- 
MATERIAL  EVIDENCE— HARMLESS  ERROR.— In  an  action  to 
recover  for  property  lost  during  the  course  of  shipment,  the  admis- 
sion of  immaterial  eyidence  that  the  plaintiff  did  not  have  time  to 
read  the  shipping  contract  before  signing  it,  is  not  prejudicial  to  the 
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defendant,  if  the  court's  instructions  treat  the  contract  as  tn  force* 
and  require  the  Juiy  to  so  consider  it. 

CARRIERS  OF  LIVESTOCK— DBSTRUOTION  OP  ANI- 
MALS—NO RECOVERY,  WHEN.— If  the  evidence,  in  tin  action  to 
recover  the  value  of  horses  and  other  property  burned  on  the  de- 
fendant's train,  clearly  shows  that,  at  a  certain  station,  where  the 
train  stopped,  the  plaintiff,  who  was  the  shipper  and  who,  by  the 
contract,  was  to  accompany  the  stock,  left  the  caboose  to  go  to  the 
stock-car  but  was  not  thereafter  seen  on  the  train,  there  is  no  right 
of  recovery,  although  tue  plaintiff  claims  to  have  been  left  at  such 
station,  where  his  reputation  for  truth  and  veracity  is  bad,  where 
some  of  his  testimony  is  unreasonable  and  some  of  his  statements 
untrue,  where  he  seeks  to  recover  for  more  horses  than  carcasses 
were  found  in  the  car,  and  where  it  appears  that  he,  himself,  was 
answerable  for  the  lire  which  destroyed  his  property. 

Action  to  recover  the  value  of  certain  horses  and  other  prop- 
erty burned  and  destroyed  on  one  of  the  defendant's  cars  dur- 
ing the  course  of  transportation.  The  plaintiff  obtained  a  ver- 
dict and  judgment,  and  the  defendant  appealed. 

Hubbard,  Dawley  &  Wheeler,  for  the  appellant. 

J.  F.  Martin,  for  the  appellee. 

»*»  EOBINSON,  J.  On  the  twenty-fourth  day  of  January, 
1894,  the  plaintiff  placed  in  a  box-car  of  the  defendant  at  lie- 
bon,  Iowa,  several  horses,  harness,  a  wagon,  a  buggy,  and  other 
articles,  all  of  which  were  consigned  to  the  plaintiff  for  deliv- 
ery at  Carroll.  The  car  thus  loaded  was  taken  by  the  defend- 
ant, and  hauled  to  a  point  a  short  distance  west  of  Ames^  where 
its  contents  were  discovered  to  be  on  fire.  Efforts  were  made 
to  extinguish  the  fire,  and  to  prevent  damage  to  other  cars  of 
the  train,  and  the  burning  car  was  hauled  to  Ontario,  the  first 
station  west  of  Ames,  and  the  fire  was  there  extinguished,  but 
not  until  the  sides  and  roof  of  the  car  were  burned,  and  its  con- 
tents were  destroyed.  The  plaintiff  seeks  to  recover  the  value 
of  the  property  which  he  placed  in  the  car. 

***  The  defendant  denies  that  the  property  destroyed  was 
in  its  possession,  denies  that  it  was  negligent  in  what  it  did  con- 
cerning it,  denies  that  it  is  in  any  manner  responsible  for  the 
loss  of  the  property,  and  avers  that  the  fire  which  destroyed  it 
was  caused  by  the  act  of  the  plaintiff.  In  a  counterclaim,  the 
defendant  asks  judgment  for  the  amount  alleged  to  have  been 
agreed  upon  for  hauling  the  property  from  Lisbon  to  Carroll. 
In  connection  with  the  shipment  of  the  property,  the  plaintiff 
signed  a  contract  which  contained  the  following  provisions: 
''Shipment  of  livestock  in  carloads,  or  less  than  carloads,  will 
only  be  taken  at  the  rates  named  herein,  after  this  contract  or 
agreement  shall  have  been  signed  by  the  company's  station  agent. 
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and  the  owner  or  fihipper,  by  which  it  is  agreed  and  understood 
that  such  owner  or  shipper  shall  load^  feed,  water,  and  tako 
care  of  such  stock  at  his  own  expense  and  risk All  per- 
sons in  charge  of  livestock  will  be  passed  on  the  train  with  and 
to  take  care  of  the  stock,  and  will  be  expected  to  ride  in  the 
caboose  attached  to  the  train/'  The  plaintiff  claims  that  the 
train  containing  his  car  left  Lisbon  at  3  o'clock  in  the  after- 
noon of  January  24th,  and  that  he  rode  in  his  car*  to  Cedar 
Bapids^  where  he  purchased  a  lantern;  that  he  rode  in  the  ca- 
boose from  Cedar  Sapids  to  Belle  Flaine,  where  there  was  a 
change  of  conductors  and  cabooses;  that  there  was  consider- 
able delay  at  Belle  Plaine;  that  he  went  into  restaurant  for  a 
few  minutes,  and  when  he  came  out  could  not  find  his  car; 
that  he  then  purchased  a  ticket  for  Nevada,  and  took  the  first 
westbound  passenger  train  for  that  place  in  order  to  catch  his 
car;  that  he  reached  Nevada  a  little  before  daylight,  and  fail- 
ing to  learn  anything  in  regard  to  the  train  which  contained  his 
car,  went  to  a  hotel  and  waited  until  the  next  train  for  the  west 
arrived;  that  he  took  that  train  and  went  on  to  Carroll,  and  there 
learned  that  his  property  had  been  destroyed  as  stated. 

***  1.  The  plaintiff  testified  that  he  did  not  read  the  ship- 
ping contract  before  he  signed  it,  and  was  asked,  "Why  didn't 
you?"  An  objection  by  the  defendant  was  overruled,  and  the 
plaintiff  was  permitted  to  answer:  ^^Whj,  the  freight  was  right 
there,  and  the  agent  says,  'Now,  you  want  to  get  right  on,  or 
you  will  have  to  wait  until  night/  I  was  not  quite  ready  for 
it  yet.  I  left  a  coat  down  to  the  hotel,  and  a  lantern  I  bought 
at  Lisbon  I  did  not  get.  I  wanted  to  go  after  it,  but  could  not 
do  ii^  and  a  man  said,  *You  are  a  fool  to  have  that  agent  run 
you  out  of  town  before  you  are  ready/  I  did  not  have  time  to 
read  it  before  the  freight  started."  *  A  motion  of  the  defend- 
ant to  strike  out  the  answer  as  immaterial  and  irrelevant  was 
overruled,  and  the  defendant  complains  of  the  ruling  which  per- 
mitted the  jury  to  consider  that  evidence.  We  do  not  think  it 
was  material  to  any  issue  presented  by  the  pleadings.  In  an 
amendment  to  his  petition  the  plaintiff  alleged  that,  after  the 
property  was  loaded,  the  agent  of  the  defendant  presented  to 
him  the  contract,  and  represented  it  to  be  a  pass  to  carry  him 
to  Carroll,  and  requested  him  to  sign  it,  and  that  he  under- 
stood that  it  was  a  pass;  that  it  seeks  to  change  the  liability  of 
the  defendant  in  regard  to  receiving,  transporting,  and  deliver- 
ing the  property,  and  to  excuse  the  defendant  for  negligence, 
and  is  void  and  of  no  effect;  and  that  the  only  purpose  for  which 
it  was  given  was  to  pass  the  plaintiff  as  a  passecger  in  the  ca- 


Dec.  1897.]    Faubt  v.  CfliCAao  etc.  Railway  Co.  457 

boose  of  the  train.  There  is  no  controversy  over  the  fact  that 
the  contract  included  a  pass^  and  the  testimony  in  question  did 
not  tend  to  support  any  statement  contained  in  the  petition  in 
regard  to  the  contract,  excepting  that  it  was  intended  to  pass 
the  plaintiff  as  a  passenger,  and  should  not  have  ^^  been  ad- 
mitted: See  Mulligan  v.  Illinois  Cent.  By.  Co.,  86  Iowa,  188; 
14  Am.  Eep.  614;  Wilde  v.  Merchants'  etc.  Transp.  Co.,  47  Iowa, 
247;  29  Am.  Eep.  479.  But  we  think  that  the  evidence  conld 
not  have  been  prejudicial,  for  the  reason  that  the  charge  to  the 
jury  treated  the  contract  as  in  force,  and  required  the  jury  to  so 
consider  it. 

2.  The  defendant  asked  the  court  to  instruct  the  jury  that 
"the  burden  is  upon  the  plaintiff  to  show,  by  a  preponderance 
of  the  testimony,  that  his  loss  did  not  occur  by  reason  of  his 
acknowledged  failure  to  remain  upon  the  train  with  his  stock 
and  care  for  it.  If  he  has  failed  to  show  you  by  such  prepond- 
erance that  the  loss  was  not  occasioned  by  such  failure  upon 
his  part,  then  he  cannot  recover  in  this  action."  The  defend- 
%nt  also  asked  the  court  to  instruct  the  jury  that  the  burden 
fas  on  the  plaintiff  to  show  that  his  loss  did  not  occur  by  reason 
>f  any  failure  on  his  part  to  carry  out  his  agreement  to  take 
eare  of  the  horses  while  in  transit,  and  that  the  mere  fact  that 
he  remained  at  Belle  Plaine  when  his  car  went  west,  whether 
left  accidentally  or  by  reason  of  his  own  negligence,  would  not 
excuse  him  from  his  contract  to  accompany  the  stock,  or  notify 
the  proper  officers  of  the  defendant  that  he  had  been  left,  and 
could  not  care  for  the  stock.  The  court  refused  to  so  instruct 
and  charged  the  jury  that,  to  entitle  the  plaintiff  to  recover, 
he  must  establish  by  a  preponderance  of  the  evidence  that  the 
fire  which  destroyed  his  property  was  not  occasioned  by  any 
act  of  negligence  on  his  par^  and  that,  if  he  established  that 
fact,  he  was  entitled  to  recover  for  the  property  which  he  de- 
livered to  the  defendant.  It  is  said  in  4  Elliott  on  Railroads!, 
section  1549,  that  "where  the  owner  accompanies  the  stock  un- 
der a  special  contract  to  care  for  them  himself,  he  may  well  be 
presumed  to  be  as  well  acquainted  with  the  facts  in  regard  to 
their  loss  or  injury  as  the  carrier,  and  as  they  may  have  been 
injured  because  of  his  own  negligence,  or  because  of  **®  their 
inherent  nature  and  propensities,  and  not  by  the  negligence  of 
the  carrier,  it  is  but  just  to  require  him  to  show  the  facts. 
The  rule  in  such  cases,  therefore,  is  that  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  a  breach  of  duty  upon  the 
part  of  the  carrier  caused  the  injury  or  loss,  and,  if  the  carrier 
ia  liable  only  for  negligence,  the  burden  is  upon  the  plaintiff 
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to  show  snch  negligence'':  See^  ako.  Terra  Haute  etc.  B.  B.  Co. 
T.  Sherwood,  132  Ind.  129;  82  Am.  St  Bep.  239.  But  we  do 
not  think  this  case  is  within  the  rule  of  the  authorities  cited. 
Of  course,  the  plaintiff  should  be  held  to  the  performance  of 
his  part  of  the  agreement,  but  there  was  nothing  in  the  cir- 
cumstances or  character  of  the  loss  shown  to  justify  the  con- 
clusion that  it  resulted  from  the  absence  of  the  plaintiff.  Hia 
contract  did  not  require  him  to  ride  in  his  car,  but  in  the  ca- 
boose, and,  had  he  been  in  the  latter,  he  could  not  have  pre- 
vented the  fire  if  it  was  not  caused  by  his  agency.  Therefore, 
if  he  showed,  as  the  charge  required  him  to  do,  that  the  fire 
was  not  occasioned  by  any  act  or  negligence  on  his  part>  he  was 
entitled  to  recover.  We  do  not  find  that  the  court  erred  with 
respect  to  instructions  refused  or  the  charge  given. 

3.  The  appellant  contends  that  the  verdict  and  judgment  are 
not  sustained  by  the  evidence.  There  is  much  in  the  record  to 
sustain  the  claim  thus  made.  The  testimony  of  the  plaintiff 
is  in  some  respects  unreasonable,  and  in  confiict  with  facts 
which  must  be  regarded  as  established.  He  states  that  the  train 
which  contained  his  car  reached  Belle  Plaine  about  midnight; 
that  he  then  went  to  his  car  and  remained  in  it  probably  half 
an  hour  or  longer;  that  there  were  three  bales  of  hay  in  the 
middle  of  the  car,  only  one  of  which  had  been  opened;  that  he 
found  everything  in  it  in  good  order,  and  when  he  left  extin- 
guished the  light  in  his  lantern,  placed  it  on  the  seat  of  the 
buggy,  closed  the  car  door,  and  probably  fastened  it,  although 
he  says  he  is  not  sure  as  to  that,  and  then  went  '^^  into  a 
restaurant  for  warmth  and  something  to  eat;  that  he  remained 
in  the  restaurant  probably  ''twen<y  minutes,  or  so";  that  there 
were  several  trains  in  the  yard,  and  switching  being  done;  that 
he  went  to  the  place  where  he  had  left  his  car,  but  could  not 
find  it;  that  he  made  inquiries,  but  could  not  learn  anything 
of  it;  that  he  finally  went  to  the  ticket  office,  purchased  a  ticket 
for  Nevada,  and  remained  at  the  station,  most  of  the  time  in 
the  waitingroom,  for  three-quarters  of  an  hour,  or  an  hour, 
when  a  passenger  train  from  the  east  arrived;  that  he  entered 
one  of  the  cars  before  daylight,  and  went  to  Nevada  to  catch  his 
car;  that  when  he  arrived  at  that  place  he  did  not  enter  the 
depot,  although  he  inquired  for  the  train  his  car  was  in,  but 
did  not  learn  anything  of  it;  that  he  went  to  a  hotel,  remained 
there  an  hour  or  two,  without  registering,  procured  something 
to  eat  in  a  candy  store,  and  went  to  the  depot  about  9  o'clock; 
that  he  asked  for  a  ticket  for  Carroll,  but  was  given  one  for 
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Olidden;  thai  lie  took  the  train  for  Carroll,  but  was  obliged  to 
pay  twenty-two  cents  fare  from  Glidden.  He  introduced  in 
eyidence  a  railway  ticket  from  Belle  Plaine  to  Nevada,  which  he 
states  he  purchased  in  the  former  place,  before  leaving  it  on 
the  morning  of  January  26th,  but  which  he  says  the  conductor 
failed  to  take  up.  The  evidence  on  the  part  of  the  defendant 
shows  the  following:  The  freight  train  which  contained  the  car 
of  the  plaintiflE  was  known  as  "No.  31,''  and  left  Belle  Plaine 
for  the  west  at  twenty-seven  minutes  after  12  o'clock  midnight. 
It  contained  seventeen  loaded  and  empty  cars,  and  the*  car  of 
the  plaintiff  was  the  second  one  from  the  caboose.  During  the 
night  three  cars  were  set  out,  one  at  Tama,  one  at  Nevada,  and 
one  at  Ames.  A  brakeman  of  the  train  states  that  a  few  min- 
utes before  the  train  left  Belle  Plaine  the  plaintiff  came  into 
the  caboose,  warmed  himself,  stated  that  he  was  with  the  car 
in  question,  and  asked  how  soon  the  train  would  leave;  that 
he  was  told  that  it  **®  would  leave  soon,  and  he  then  prepared 
to  go  out;  that  in  response  to  a  question,  he  said  he  was  go* 
ing  to  his  car;  that  he  was  told  he  had  better  remain  in  the 
caboose  on  account  of  the  cold,  but  that  he  took  his  lantern 
and  went  out  through  the  forward  door,  as  though  he  were  go- 
ing to  his  car;  and  that  he  was  not  in  the  caboose  again.  The 
train  stopped  for  coal  and  water  at  Lamoille,  about  twenty- 
two  miles  east  of  Nevada,  and  while  there  the  conductor  saw 
a  light  in  the  plaintiff's  car.  At  Nevada  a  light  was  seen  in 
the  car  by  the  conductor,  a  brakeman,  and  the  fireman.  The 
train  arrived  at  Ames  a  few  minutes  after  5  o'clock,  and  re- 
mained there  a  little  more  than  half  an  hour.  It  does  not  ap- 
pear that  any  light  was  seen  in  the  car  at  that  place.  Although 
the  conductor  passed  the  car  while  there,  he  did  not  notice  any- 
thing unusual  about  it  Just  after  the  train  commenced  to 
move  from  Ames,  smoke  was  noticed  by  men  in  the  caboose,  and 
within  a  minute  or  two  a  fire  was  discovered  in  the  car  in  ques- 
tion. The  train  was  stopped,  and  the  trainmen  went  to  the 
car  and  looked  for  the  plaintiff,  thinking  he  might  be  in  it. 
The  south  door  of  the  car  was  found  open  far  enough  to  permit 
a  man  to  pass  through  the  opening.  Not  finding  the  plaintiff 
in  the  car,  one  of  the  trainmen  looked  along  the  track  for  him, 
thinking  he  might  have  jumped  from  the  car.  An  investi- 
gation of  the  car  after  the  fire  was  extinguished  showed 
that  the  fire  had  not  originated  below  the  ear,  as  from 
a  hot  box,  but  inside.  No  bales  of  hay  were  found,  al- 
though it  is  shown  to  be  difficult  to  bum  baled  hay,  and  that 
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it  bums  slowly.    Wire  used  for  baling  was  found  scattered  about^ 
but  not  together,  as  though  around  bales  which  had  been  burned. 
The  bodies  of  but  three  horses  were  found,  although  four  were 
billed,  and  recovery  for  four  is  sought.    The   first   passenger 
train  which  went  west  from  Belle  Plaine  after  midnight,  Janu- 
ary 25th,  was  No.  5,  which  left  at  3:23  o'clock  A.  M.,  and  did 
not  stop  at   Nevada,  and   reached   Ames   at   6:40  **®  o'clock 
A.  M.,  leaving  three  minutes  later,  and  seven  minutes  before 
No.  31  left.    No  ticket  for  Nevada  was  sold  at  Belle  Plaine  be- 
fore No.  5  left.    A  man  who  rode  in  the  waycar  with  the  plain- 
tiff, just  before  reaching  Belle  Plaine,  waited  at  the  Sepot  un- 
til the  next  passenger  train  for  the  west  left  and  went  out  on 
it,  going  in  the  car,  which  the  plaintiff  says  he  was  in,  but  did 
not  see  him  at  the  depot  nor  in  the  car.     The  ticket  offered 
in  evidence  was  so  mutilated  that  all  means  of  ascertaining  from 
it  the  date  on  which  it  was  issued  were  destroyed.    There  are 
other  circumstances  which  tend  to  contradict  the  claim  of  the 
plaintiff  that  he  did  not  leave  Belle  Plaine  on  No.  31.    Four 
witnesses  testified  that  they  knew  the  reputation  of  the  plain- 
tiff for  truth  and  veracity  in  the  neighborhood  where  he  had 
lived,  and  that  it  was  bad,  and  they  testified  to  the  same  effect  in 
regard  to  his  moral  character.    No  attempt  was  made  to  rebut 
that  evidence.    After  a  very  careful  examination  of  the  entire 
record  in  this  case,  we  reach  the  conclusion  that  it  is  so  clearly 
established  by  the  evidence  that  the  statements  of  the  plaintiff 
with  respect  to  his  leaving  Belle  Plaine,  and  his  arrival  at  Nct- 
vada,  are  untrue,  and  that  he  was  responsible  for  the  fire  which 
destroyed  his  property,  that  the  district  court  should  have  set 
aside  the  verdict.    For  its  failure  to  do  so  the  judgment  ren- 
dered is  reversed. 


OARRIBKS  OP  LTVESTOCK-INJURY— LIABILITY.— A  ship- 
per of  livestock,  where  he  undertakes  to  go  with  and  care  for  the 
stock  daring  transportation,  cannot,  in  case  of  loss  or  injury,  re- 
cover solely  upon  evidence  of  a  failure  to  deliver;  but  he  must  also 
Rhow  that  such  failure  was  not  due  to  his  own  negligence,  but  to  a 
breach  of  duty  on  the  part  of  the  carrier;  Terre  Haute  etc.  R.  R. 
Go.  V.  Sherwood,  132  Ind.  129;  82  Am.  St.  Rep.  239.  If  he  con- 
tributes to  the  loss  or  injury  by  his  own  act  or  negligence,  he  can- 
not recover  therefor  against  the  carrier:  Note  to  Olarke  v.  Rochester 
etc.  R.  R.  Co.,  67  Am.  Dec.  212,  on  the  liability  of  carriers  of  live 
animals.  See,  also,  monographic  note  to  Heller  v.  Ohicago  etc.  Ry. 
Co.,  63  Am.  St.  Rep.  548-566,  on  the  respective  duties  of  carriers  and 
shippers  of  Uvestock. 
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PLBADING— 8TBIKING  OUT  OF  ANSWBRr-WHBN  FBOP- 
BR.— A  motion  to  strike  out  an  answer  will  be  granted  if  its  allega^ 
tiona  are,  in  substance,  the  same  as  those  of  former  answers,  to  which 
demurrers  haye  been  sustained,  although  it  contains  a  statement 
that  all  former  and  amended  answers  are  withdrawn. 

EVIDENCE-JUDICIAL  NOTICE  AS  TO  PLEADINGS 
WITHDRAWN.— A  court  will  take  Judicial  notice  that  pleadings 
withdrawn  were  held  insufficient  on  demurrer,  as  the  matter  is 
one  of  record. 

INTEREST— ALLOWANCE  OF,  ON  JUDGMENTS.— At  com- 
mon law.  Judgments  carried  no  interest  Its  allowance  on  Judgments 
Is  controlled  entirely  by  statute. 

INTEREST— JUDGMENT  FOR  COSTS  AND  ATTORNEY'S 
FBE?S.— If  the  allowance  of  interest  on  a  Judgment  is  not  limited  by 
statute,  a  Judgment  for  costs  and  attorney's  fees  will  draw  interest 
from  the  date  of  its  entry. 

Action  upon  promissory  notes.  There  was  a  judgment  for  the 
plaintiff^  and  the  defendant  appealed. 

F.  M.  Davenport,  for  the  appellant, 

J.  P.  Conner,  for  the  appellee. 

«»  KINNE,  C.  J.  1.  Without  recitmg  aU  the  facts  of  the 
case,  it  may  be  said  that  this  appeal  is  from  an  order  of  the 
trial  court  sustaining  a  motion  striking  counts  2  and  3  of  the 
defendant's  answer.  Some  four  grounds  were  stated  in  the  mo- 
tion as  to  each  count.  It  does  not  appear  from  the  record  upon 
what  ground  the  motion  was  sustained.  The  principal  ground 
of  the  motion  was  that  the  answer  was  a  repetition,  in  substance, 
of  the  former  answer  and  amended  and  substituted  answers 
filed  by  the  defendant,  to  which  demurrers  had  been  sustained. 
The  appellant  claims  that  the  last  answer  is  not,  in  fact,  a  repe- 
tition of  the  former  answer,  and  that  if  it  was,  as  by  a  prelimi- 
nary statement  in  the  last  answer  to  which  the  motion  was  di- 
rected, all  former  answers  and  amendments  were  withdrawn,  the 
last  answer  could  not  be  stricken  as  being  a  repetition  of  mat- 
ters contained  in  former  answers,  as  such  answers  ^^  could 
no  longer  be  considered.  An  examination  of  the  record  shows 
that  the  last  answer  differs  in  no  material  respect  from  those 
to  which  demurrers  were  sustained.  Some  new  matter  is  found 
in  this  last  answer,  but  it  is  simply  a  conclusion  drawn  from 
the  same  facts  pleaded  in  both  answers.  Under  the  established 
rule  of  pleading,  it  is  proper  to  strike  an  answer  which  is,  in 
substance,  a  mere  repetition  of  allegations  which  have  been 
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held  insufficient  on  a  demurrer  to  a  form^  answer  in  the  same 
case:  Epley  v.  Ely,  68  Iowa,  70;  Mayer  v.  Woodbury,  14  Iowa, 
67;  Eobinson  v.  Erickson,  26  Iowa,  85;  Phoenix  Ins.  Co.  v. 
Findley,  69  Iowa,  691.  Whether  the  operation  of  the  rule 
would  be  affected  by  the  statement  in  the  last  answer  that  all 
former  answers  and  amended  answers  are  withdrawn  has  not 
been  determined  by  this  court.  Now,  an  answer  may  be  with- 
drawn; but  the  fact  that  it  has  been  once  filed,  and  that  the 
facts  set  forth  therein  have  been  held  insufficient  on  a  demurrer, 
remains  a  matter  of  record,  and  is  within  the  judicial  notice  of 
the  court,  acting  upon  the  motion  to  strike  the  pleading;  and 
the  operation  of  the  rule  mentioned  cannot  be  affected  by  the 
withdrawal  of  the  former  pleading,  which  is  made  in  the  latter 
pleading.  Any  other  rule  would  permit  parties  to  continue  in- 
definitely to  file  pleadings  which  were  mere  repetitions  of 
former  pleadings,  which  had  been  held  bad  on  demurrer.  Such 
a  construction  would  tend  to  disorder  and  a  disrespect  for  (he 
rulings  of  the  court,  would  delay  judicial  procedure;,  and  inter- 
fere with  the  orderly  administration  of  justice.  The  matter 
contained  in  the  answer  last  filed  being  the  sam^  in  substance, 
as  the  allegations  contained  in  former  answers,  to  which  de- 
murrers had  been  sustained,  the  court  properly  sustained  the 
motion  to  strike. 

2.  In  entering  the  judgment,  the  court  provided  that  the 
judgment  for  costs  and  attorney's  fees  should  draw  interest  at 
six  per  cent  per  annum  from  the  date  *^  of  entry  of  the  judg- 
ment. Appellant  contends  that  this  was  erroneous.  No  au- 
thorities are  cited  to  show  that  interest  should  not  be  allowed 
on  attomey^s  fees  and  costs.  The  allowance  of  interest  on  judg- 
ments is  controlled  entirely  by  statute.  At  common  law,  judg- 
ments carried  no  interest:  2  Black  on  Judgments,  sees.  880,  981. 
Our  statute  provides  that  interest  shall  be  allowed  on  all  money 
due  on  judgments  and  decrees  of  courts  at  the  rate  of  six  cents 
on  the  one  hundred  by  the  year,  unless  a  different  rate  is  fixed 
by  the  contract:  Code  1873,  sec.  2078.  But  few  adjudicated 
cases  are  to  be  found  which  determine  the  right  to  interest  on 
costs,  and  these  are  by  no  means  in  harmony.  In  Indiana,  it  is 
held  that  a  judgment  for  costs  bears  interest,  but  that  there  is 
no  statute  authorizing  the  allowance  of  interest  on  ''fees,**  and 
that  a  witness  or  officer  takes  his  fees  as  taxed  without  interest: 
Parker  v.  State,  135  Ind.  534.  See  Galbraith  v.  Walker,  96  Pa. 
St.  481.  In  some  of  the  states  interest  on  costs,  which  seem 
also  to  embrace  fees,  is  allowed:  Hayden  v.  Hefferan,  99  Mich. 


Jan.  1898.]  Statb  v.  Bepp.  463 

262;  Linck  v.  litchfield,  31  111.  App.  104;  Palmer  ▼.  Glover,  73 
Ind.  532;  Bates  v.  Wilson,  18  Colo.  287;  Emmitt  v.  Brophy,  42 
Ohio  St.  82*  Money  due  on  a  judgment  for  costs  is  as  much 
money  due  on  a  judgment  as  is  money  due  on  a  judgment  for 
damages,  and  this  is  true  whether  such  costs  embrace  the  fees 
of  witnesses  or  officers  or  attome/s  fees.  While  we  think  it  has 
been  the  understanding  that  costs  did  not  draw  interest,  still  ^e 
discover  nothing  in  our  statute  allowing  interest  on  judgments 
which  limits  itg  allowance  to  the  judgment  for  damages  only. 
There  was  therefore  no  error  in  providing  that  the  costs  and  at- 
torney's fees  should  draw  interest 
Affirmed. 

BVIDBNCB-^JUDIOIAL  NOTIGB— PLBADING8.— A  court  may 
take  judicial  notice  of  all  previous  proceedings  and  pleadings  in  a 
cause  before  it:  Searls  r.  Knapp,  6  &  Dak.  825;  48  Am.  St  Bep. 
873,  and  note. 

INTBREfiT  ON  JUDGMBNTS.— At  common  law,  Judgments  car- 
rlBd  no  interest;  but  this  has  been  altered  in  moat,  if  not  all»  of  the 
states:  Note  to  Bensimer  v.  Fell,  29  Am.  St  Bep.  791.  In  Texas, 
interest  is  allowed  upon  all  Judgments:  Finley  v*  Oarothere,  9  Tex. 
517;  60  Am.  Dee.  179. 
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[104  Iowa,  SOS.1 
ANIMALS-BBBS— BIGHT  OF  PBOPBBfTT  IN.-The  mere 
finding  of  bees,  in  a  bee  tree,  on  another's  land,  gives  the  finder  no 
right  to  them  or  to  the  tree. 

LABCBNY— SWABM  OF  BBBS-TBBSPASSBB.— A  tres- 
passer who  finds  a  bee  tree  on  another's  land,  and,  without  the  lat- 
ter's  permission,  chops  it  down  and  hives  the  bees  In  a  gum  not 
owned  by  himself,  has  no  interest  in  them  which  is  the  subject  of 
larceny. 

Conviction  for  the  larceny  of  a  swarm  of  beea.  A  fine  of  five 
dollars  was  imposed  upon  the  defendant  and  he  appealed. 

T.  B.  Perry,  for  the  appellant 

Milton  Bemlegr,  attorney  general,  and  Jesse  A.  Miller,  for  the 

State. 

****  liADD,  J.  In  July,  1896,  Stevens  foimd  a  bee  tree  on 
the  land  of  Cody,  and,  without  the  latter's  permission,  chopped 
it  down,  and  put  the  bees  in  a  gum  obtained  from  Mosely. 
These  were  left  near  the  fallen  tree  on  Cody's  land.  The 
gum  was  cut  from  a  tree  on  defendant's  land,  without  his  knowl- 
edge or  consent;  and  finding  it,  with  the  bees,  where  left  by 
Stevens,  he  removed  them,  at  dusk  of  day,  to  the  orchard  of  his 
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mother^  and  inclosed  them  in  a  telescope  gum,  about  tbirty-three 
inches  square,  nailed  to  that  procured  from  Mosely.  This  was 
unknown  to  the  mother,  whose  residence  was  about  one  mile 
from  the  bee  tree,  while  that  of  the  defendant  was  three  miles 
further  away.  It  does  not  appear  that  the  defendant  knew  who 
hived  the  bees,  or  '^^  that  Stevens  was  aware  that  Mosely  was 
not  owner  of  the  gum.  When  Stevens  discovered  the  bees,  after 
several  days'  search,  the  defendant  refused  to  do  more  than  re- 
turn them,  and  after  some  parley  this  prosecution  was  begun. 

Wild  game  is  under  the  control  of  the  state,  and  only  becomes 
the  subject  of  private  ownership  when  reclaimed  by  the  art  and 
industry  of  man.  A  somewhat  different  rule  applies  to  bees, 
though  ferae  naturae.  These  have  a  local  habitation.  Black- 
stone  states:  ''It  hath  also  been  said  that  with  us  the  only 
ownership  in  bees  is  ratione  soli;  and  the  charter  of  the  foreet, 
which  allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this  doctrine 
that  a  qualified  property  may  be  had  in  bees,  in  consideration  of 
the  property  of  the  soil  whereon  they  are  found.'*  The  same 
rule  is  laid  down  in  Cooley  on  Torts,  435,  where  it  is  said  that 
bees  'Tiave  a  local  habitation,  more  often  in  a  tree  than  else- 
where, and  while  there  may  be  said  to  be  within  control,  because 
the  tree  may  at  any  time  be  felled.  But  the  right  to  cut  it  is  in 
the  owner  of  the  soil,  and,  therefore,  such  property  as  the  wild 
bees  are  susceptible  of  is  in  him,  also.''  And  it  has  been  so  ad- 
judged in  Ferguson  v.  Miller,  1  Cow.  243,  13  Am.  Dec.  519,  and 
Rexroth  v.  Coon,  15  R.  I.  35;  2  Am.  St.  Hep.  863.  By  the  law 
of  nature,  the  person  who  hived  the  swarm  would  be  entitled  to 
it;  but,  under  the  regulation  of  property  rights,  since  the  insti- 
tution of  civil  society,  the  forest,  as  well  as  the  cultivated  field, 
belongs  to  the  owner  thereof,  and  he  who  invades  it  is  a  tres- 
passer: Goff  V.  Kilts,  15  Wend.  550.  See  Adams  v.  Burton,  43 
Vt.  36.  The  mere  finding  of  bees  on  the  land  of  Cody  gave 
Stevens  no  right  to  them,  or  to  the  tree:  Merrils  v.  Goodwin,  1 
Root,  209;  Gillet  v.  Mason,  7  Johns.  16.  In  cutting  down  the 
tree  and  taking  the  bees,  he  was  a  wrongdoer.  Had  he  acted 
with  the  license  of  Cody,  he  might  have  acquired  ownership,  but 
^^^  he  could  obtain  no  title  by  his  wrongful  acts  as  a  mere  tres- 
passer: Rexroth  v.  Coon,  15  R.  I.  35,  2  Am.  St.  Rep.  863,  In 
that  case  the  plaintiff  had  placed  a  box  in  the  crotch  of  the 
tree  belonging  to  Green,  without  permission,  and  later  the  de- 
fendant, without  the  consent  of  either,  took  the  box  from  the 
tree,  emptied  it  of  bees  and  honey,  and  then  replaced  it.    In 
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holding  that  the  plaintiflE  was  not  entitled  to  recover,  the  court 
said:  "The  plaintiff  was  a  trespasser  upon  the  land  of  Green. 
He  had  no  right  to  place  the  box  or  hive  in  the  tree,  and  by  plac- 
ing it  there  he  acquired  no  title  to  the  bees  which  subsequently 
occupied  it,  or  to  the  honey  which  they  produced/*  No  better 
title  would  be  acquired  by  removing  the  bees  from  the  tree  top 
to  a  box  on  the  land,  than  by  luring  them  to  a  box  placed  in  a 
tree  top.  Title  to  a  thing  ferae  naturae  cannot  be  created  by  the 
act  of  one  who  at  the  moment  is  a  trespasser,  and  Stevens  ob- 
tained no  interest  in  the  bees  by  the  mere  wrongful  transfer 
from  the  tree  to  the  gum.  He  neither  owned  the  land  on  which 
he  left  them,  nor  the  gum  in  which  they  were  hived.  Having 
neither  title  nor  possession,  he  had  no  interest  therein,  the  sub- 
ject of  larceny.  As  the  information  alleged  ownership  in 
Stevens,  and  the  case  was  tried  on  that  theory,  we  need  make  no 
inquiry  as  to  any  taking  from  Cody.  But  see  Wallis  v.  Mease^  3 
Binn.  546. 
Beversed. 

OWNERSHIP  IN  BEES— LARCENY.— Bees  are  ferae  naturae, 
and  the  only  ownership  in  them,  until  reclaimed  and  hived,  is  ra- 
tlone  soil:  Rexroth  v.  Coon,  15  R.  I.  35;  2  Am.  St.  Rep.  863.  Until 
reclaimed  and  hived,  no  property  can  be  acquired  In  them.  Wild 
l>ee8  in  a  tree  belong  to  the  owner  of  the  soil  where  the  tree  stands; 
but  his  ownership  is  not  of  such  a  nature  as  would  make  It  lar- 
ceny to  steal  them:  Note  to  Wheatley  v.  Harris,  70  Am.  Dec.  2fl0» 
on  property  in  Inferior  animals.  Animals  ferae  naturae  are  not  a 
subject  of  larceny,  but  bees  in  the  possession  of  the  owner  are  a 
subject  of  larceny:  See  extended  note  to  State  v.  Homes,  57  Am. 
Dec.  277,  on  what  articles  are  a  subject  of  larceny.  The  act  of 
reducing  a  thing  ferae  naturae  into  possession  creates  no  title 
thereto  if  such  act  la  wrongful:  Rexroth  v.  Coon,  15  B.  I.  85;  2  Am. 
St.  Bep.  863. 
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[104  IOWA,  874.] 

JUDGMENT— PORECLOSUREJ-SBRVXCE  OP  PROCESS- 
PERSONAL  JUDGMENT  AGAINST  ONLY  ONE  DEFENDANT— 
VAIJDITY  OF  DE>CREE  AS  TO  ALL.— If  a  decree  In  a  mortgage 
foreclosure  suit,  where  the  plaintiff  asks  a  judgment  of  foreclos- 
ure against  all  of  the  defendants,  is  entitled  as  against  all  of  them, 
recites  due  and  legal  service,  adjudges  them  all  to  be  In  court,  but 
in  default,  finds  that  a  foreclosure  is  proper,  and  orders  the  land 
to  be  sold,  it  must,  though  personal  judgment  Is  given  against  only 
one,  and  ms  right  of  redemption  alone  Is  cut  off,  be  held  good  to 
some  extent,  at  least,  as  against  all  of  the  defendants.  In  a  pro- 
ceeding which  expressly  ignores  or  denies  Ita  existence,  but  which 
Is  not  a  direct  attack  upon  It 

AM.  8t.  JLsp..  Vol.  LXV.- 
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JUDGMENT— PROOEBDING  TO  ANNUL— PARTIES.— In  a 
proceeding,  either  at  law  or  in  equity,  to  annul  a  judgment,  all  ot 
the  parties  to  the  Judgment  should  be  made  parties. 

JUDGMENT  —  DEFECTIVE  SERVICE  OF  PROCESS  — 
WHEN  EXTRINSIC  FACTS  TO  DEFEAT  ARE  AVAILABLE 
ONLY  ON  DIRECT  ATTACK.— Although  the  service  of  notice  of 
the  pendency  of  an  action  is  irregular  and  insufficient,  yet,  if  the 
court  assumes  Jurisdiction,  the  judgment  is  not  void,  where  the 
service  appears,  upon  the  face  of  the  record,  to  be  good.  Hence, 
extrinsic  facts  relied  upon  to  defeat  it  can  be  shown  only  in  a  di- 
rect attack  on  the  Judgment. 

JUDGMENT— DEFECTIVE  SERVICE  OF  PROCESS  ON 
PARTY  ADJUDGED  INSANE— EFFECT  OF.— If  a  wife  has  been 
adjudged  insane,  but  is  living  with  her  husband  when  both  are 
made  parties  defendant  to  a  foreclosure  action,  and  notice  of  the 
pendency  of  the  action  is  served  upon  both,  the  Judgment  therein 
is  not  void,  though  a  strict  compliance  with  the  statute.  In  such  a 
case,  would  have  required  the  notice  to  her  to  be  also  served  upon 
her  husband. 

APPEAL— AFFIRMATIVE  RELIEF- WHEN  DEFEND- 
ANT CANNOT  CLAIM  ON  PLAINTIFF'S  APPEAL.— Upon  an  ap- 
peal by  the  plaintiff- from  a  denial  of  his  request  for  a  nunc  pro 
tunc  order  requiring  the  clerk  to  record  a  former  decree,  the  de- 
fendant can  claim  no  affirmative  relief  by  reason  of  a  motion  made 
by  himself  for  leave  to  answer,  where  no  ruling  was  made  upon 
such  motion,  and  he  took  no  appeal. 

JUDGMENT  —  WHEN  NUNC  PRO  TUNC  ORDERS 
SHOULD  BE  GRANTED.— The  action  of  a  court  cannot  be  falsified 
by  the  failure  of  a  mere  ministerial  officer  to  perform  his  duty,  and 
the  plaintiff  has  a  right  to  have  the  record  show  what  the  court 
did  in  his  case.  Hence,  if  a  decree  has  been  prepared  and  signed 
by  the  judge,  and  given  to  the  clerk,  who  files,  but  falls  to  record 
it,  the  plaintiff  is  afterward.  If  no  rights  of  third  parties  have  in- 
tervened or  will  be  affected  thereby,  entitled  to  a  nunc  pro  tunc  or- 
der requiring  the  clerk  to  record  the  decree,  irrespective  of  the  ques- 
tion whether  the  proceedings  in  the  case  were  regular  or  irregular, 
valid  or  invalid. 

The  cases  discussed  in  the  opinion  were  submitted  and  con- 
sidered together^  as  the  matters  involved  were  so  intimately  re- 
lated that  they  presented,  in  effect,  but  one  cause.  There  was 
a  decree  and  judgment  for  the  defendants,  and  the  plaintiff  Day, 
who  was  substituted  as  plaintiff  in  one  of  the  actions,  appealed. 

M.  W.  Frick  and  H.  S.  Winslow,  for  the  appellant 

Botsford,  Healey  &  Healey,  for  the  appellees. 

»^«  WATERMAN,  J.  On  October  8,  1885,  ttie  defendants 
Ann  Goodwin  and  Bichard,  her  husband,  being  indebted  to  one 
H.  M.  Stevens,  executed  to  him  their  promissory  note  for  the 
amount,  and  also  a  mortgage  securing  it,  on  the  rea>  estate  in 
controversy,  situated  in  Calhoun  county,  Iowa.  An  action  was 
brought  in  the  name  of  Stevens,  as  plaintiff,  and  against  the 
Goodwins  and  one  Horton  and  one  Dautremont,  as  defendants. 
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to  foreclose  this  mortgage^  at  the  February  term  of  the  Calhoiui 
district  court.  The  proceedings  thereafter  in  said  foreclosure, 
in  the  order  in  which  they  occurred^  are  as  follows:  Completd 
record  entry:  "And  now,  towit,  on  this  twentieth  day  of  Feb- 
mary^  A.  D.  1889^  the  same  being  the  second  day  of  the  regular 
February,  1889,  term  of  said  court,  Bichard  Goodwin,  defend- 
ant, files  answer.  Default.  Personal  serrice,  and  Goodwin^. 
A.  A.  Horton,  L.  A.  Dautremont.  Now,  towit,  on  this  twenty- 
first  day  of  February,  A.  D.  1889,  the  same  being  the  third  day 
of  the  regular  February,  1889,  term  of  said  court,  reply  to  an- 
swer of  Richard  Goodwin.  Defendant  Bichard  Goodwin  files 
motion  to  take  evidence  in  form  of  depositions.  Motion  sus- 
tained, and  the  evidence  of  defendant  is  ordered  to  be  in  the 
form  of  depositions,  and  the  plaintiff,  at  his  election,  may  taka 
his  either  in  form  of  depositions  or  any  way  on  the  time  of  triaL 
Judgment  for  amount  of  one  note  and  attorney's  fees  against 
Ann  Goodwin,  defendant.  To  all  defendant  excepts,  Bichard 
Goodwin.*'  This  entry  seems  to  be  but  a  copy  of  the  entry  m 
the  judge's  docket.  On  February  20,  1889,  a  decree  was  signed 
by  the  judge,  reciting  due  service  of  original  notice  upon  Ann. 
Goodwin,  Horton,  and  Dautremont,  giving  judgment  against 
*''''  Ann  Goodwin  for  twelve  hundred  and  ninety-one  dollars 
and  nine  cents,  with  interest  at  eight  per  cent,  and  costs  of  suit 
taxed  at  sixty-nine  dollars  and  twenty-six  cents,  and  decreeing  a 
foreclosure  of  the  mortgage  and  sale  of  the  land,  and  ordering 
special  execution  therefor.  This  decree  was  filed,  with  the 
papers  in  the  cause,  February  20,  1889,  but  was  never  recorded. 
On  October  10th  of  the  same  year,  the  matter  coming  on  for 
hearing  against  Bichard  Goodwin,  a  supplemental  decree  was  en- 
tered and  recorded  in  which  a  judgment  was  rendered  against 
him  for  fifteen  hundred  and  sixty-one  dollars  and  twenty-seven 
cents,  with  interest  at  eight  per  cent,  and  costs  of  suit,  including 
attorney's  fees,  taxed  at  ninety-two  dollars  and  ninety-five  cents, 
and  foreclosing  the  mortgage,  and  ordering  special  execution  to 
issue.  This  cause  was  known  as  ''Equity  No.  679,"  and  will  be 
so  referred  to  here.  Thereafter,  on  November  16,  1889,  the 
land  was  sold  under  special  execution  issued  on  both  said  decrees 
for  the  sum  of  sixteen  hundred  and  ninety-seven  dollars  and 
thirteen  cents;  and  plaintiff  Day,  as  assignee  of  the  certificate 
of  sale,  received  on  November  19,  1890,  a  sheriff's  deed.  Plain- 
tiff has  owned  and  occupied  the  premises  since  that  time,  and 
has  made  valuable  improvements  thereon.  It  appears,  too,  that 
plaintiff  took  the  assignment  of  the  certificate  of  sale  at  the  re- 
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quest  of  Bichard  Goodwin^  and  that,  upon  the  latter's  represen- 
tation that  no  redemption  would  be  made,  plaintiflE  paid  Wm  the 
sum  of  four  hundred  dollars.  These  facts  are  shown  by  plaintiff 
in  the  case  of  Day  against  Goodwin,  and  it  is  asked  that  his  title 
be  quieted.  The  defendant  appears  by  Richard  Goodwin,  as  her 
guardian,  and  admits  the  execution  of  the  mortgage  and  note. 
But  it  is  alleged  that  said  Ann  Goodwin  was  of  unsound  mind 
at  the  time  of  the  service  of  the  original  notice  in  No.  579,  and 
has  been  so  judicially  declared.  This  notice,  it  •^^  may  be 
here  said,  was  served  by  reading  and  giving  a  copy  thereof  to 
Ann  Goodwin,  as  provided  in  section  2603  of  the  Code  of  1873. 
A  cross-bill  is  also  filed  in  which  is  set  up  the  insanity  of  defend- 
ant, the  ownership  of  the  land,  and  a  denial  of  the  fact  that  any 
judgment  was  rendered  in  the  foreclosure  proceedings.  It  is 
also  claimed  that  Day  is  liable  for  the  rental  value  of  said  prem- 
ises in  the  amount  of  eighteen  hundred  dollars;  and  the  prayer 
is,  that  she  have  judgment  against  him,  and  that  her  title  be 
quieted.  The  lower  court  allowed  the  plaintiff  the  amount  due 
on  his  mortgage,  charged  him  for  rents,  and  gave  judgment  for 
the  remainder,  fifteen  hundred  and  forty-two  dollars  and  forty- 
three  cents,  to  plaintiff,  and  established  it  as  a  lien  on  the  land. 
It  set  aside  the  sheriff's  deed  to  plaintiff,  and  decreed  title  to  the 
premises  to  be  in  defendant,  and  the  real  estate  was  then  or- 
dered sold  to  pay  plaintiff's  lien.  On  motion,  it  was  ordered 
that  all  costs,  including  filing  fee  and  service  of  original  notice, 
except  costs  of  witnesses  who  testified  to  improvements,  be 
taxed  to  plaintiff.  From  this  decree  and  order  plaintiff  appeals. 
To  avoid  confusion,  we  will  consider  these  issues  first,  and  state 
the  facts  in  the  case  of  Stevens  against  Goodwin  later  on. 

Plaintiff,  claiming  title  through  the  proceedings  in  the 
Stevens  foreclosure,  seeks  to  quiet  the  same  as  against  Ann 
Goodwin,  who  was  a  defendant  therein.  It  is  claimed  in  her  be- 
half that  the  sale  and  deed  in  that  case  were  void,  for  that  no 
judgment  was  ever  rendered  in  said  cause.  This  must  be  the 
ground  upon  which  the  defendant  can  succeed,  if  at  all,  for  the 
claim  that  the  original  notice  was  not  properly  served,  and  which 
will  be  spoken  of  more  fully  later,  cannot  be  considered  except 
upon  application  to  set  aside  the  judgment  if  one  was  rend- 
ered; and  neither  the  answer  nor  cross-bill  suggests  that  any 
such  relief  is  desired.  The  theory  of  the  defense  is,  that  equity 
■''®  cause  No.  579  is  still  open  and  pending,  and  that  Ann 
Goodwin  has  a  right  to  make  defense  therein.  We  may  assume 
that  the  entry  apparently  copied  from  the  judge's  docket  18,  so 
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far  as  it  pretends  to  be  a  judgment,  absolutely  void,  and  that 
the  decree  signed  by  Judge  Connor,  but  never  recorded,  has 
in  such  condition  no  force  or  effect;  but  there  is  still  another 
entry  to  be  disposed  of,  and  this  is  the  supplemental  decree  of 
October  10,  1889,  which  was  duly  recorded  and  approved.  This 
language  is  found  in  this  entry:  "And  the  court  finds,  after  an 
inspection  of  the  record,  that  due  and  legal  service  of  notice  of 
the  pendency  of  this  cause  has  been  made  upon  said  defendants, 
and  that  said  defendants  having  failed  to  appear,  and  though 
solemnly  called,  came  not,  but  made  default,  it  is  therefore  or- 
dered by  the  court  that  said  defendants  be  adjudged  in  default.*' 
The  court  further  finds  that  "plaintiff  is  entitled  to  a  foreclos- 
ure of  said  mortgage  as  prayed  in  the  petition.''  A  judgment  is 
then  given  against  Hichard  Goodwin,  the  land  ordered  sold,  and 
his  equity  of  redemption  decreed  to  be  barred.  This  entry  is 
entitled  against  Ann  Goodwin,  Richard  Goodwin,  Dautremont, 
and  Horton.  The  parties  were  all  adjudged  to  be  in  court. 
The  plaintiff  was  asking  as  against  all  defendants  a  judgment  of 
foreclosure.  Eeading  the  decree  in  the  light  of  the  record,  and 
it  in  terms  appears  that  all  defendants  were  held  to  be  in  de- 
fault, and  the  land  ordered  sold,  though  personal  judgment  is 
given  only  against  Hichard  Goodwin,  and  his  right  of  redemp- 
tion alone  is  cut  off.  It  is,  as  against  Ann  Goodwin,  certainly 
informal.  It  might  not  withstand  a  direct  aitack.  It  may  be 
that  it  was  not  intended  to  mean  all  that  it  says,  but  we  think  it 
must  be  held  good,  to  some  extent  at  least,  as  against  all  defend- 
ants in  a  proceeding  that  expressly  ignores  or  denies  its  exist- 
ence. 

***®  There  are  two  methods,  either  of  which  defendant  could 
have  adopted  to  secure  relief  as  against  this  judgment  if  it  is 
voidable  for  any  of  the  reasons  she  sets  up.  She  could  have  ins- 
stituted  proceedings  at  law  under  sections  3154,  3157,  and  3158 
of  the  Code  of  1873,  by  asking  to  have  the  judgment  vacated,  or 
she  might  have  proceeded  in  equity:  See  Jackson  v.  Gould,  96 
Iowa,  488;  Larson  v.  Williams,  100  Iowa,  114,  62  Am.  St.  Rep. 
544,  and  cases  cited.  But  in  either  such  event  the  parties  to  the 
judgment  should  be  made  parties  to  the  proceeding  to  annul  it. 
In  the  case  at  bar,  the  proper  parties  were  not  in  court  to  author- 
ize relief  against  the  judgment,  even  if  such  relief  was  asked. 
But  it  is  claimed  by  defendant,  in  effect,  that  there  was  no  notice 
of  the  pendency  of  the  foreclosure  proceedings  served  upon  her, 
and  that  because  of  this  fact,  the  judgment  therein  is  absolutely 
void  as  to  her,  and  may  be  ignored.    The  notice  was  in  fact 
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served  by  reading  and  giving  to  her  a  true  copy,  as  provided 
by  section  2603  of  the  code  of  1873,  as  already  said;  and,  al- 
though Mrs.  Goodwin  had  been  previously  adjudged  insane,  she 
was  not,  when  the  foreclosure  suit  was  begun,  confined  in  an 
asylum,  but  was  living  with  her  husband;  nor  had  she  a  guar- 
dian at  this  time.  The  notice  was  served  upon  both  Ann  and 
Sichard  Goodwin,  who  were  parties  defendant.  The  statute 
(Code  1873,  sec.  2615)  requires  that  in  such  cases  the  service  on 
the  insane  person  '^may  be  made  upon  him  and  upon  his  guar- 
dian, and  if  he  have  no  guardian  then  upon  his  wife  or  the  per- 
son having  the  care  of  him  or  with  whom  he  lives,*'  et  cetera. 
A  strict  compliance  with  this  provision  would  have  required  the 
notice  to  Ann  Goodwin  to  be  served,  not  only  on  her,  but  also 
on  her  husband,  although,  as  a  matter  of  fact,  he  was  present 
at  the  time,  and  was  served  with  a  similar  notice  as  a  joint  de- 
fendant. Though  the  notice  be  irregular  and  insufficient,  yet, 
if  the  court  takes  jurisdictiou,  the  judgment  is  not  void:  ^®* 
De  Tar  v.  Boone  County,  34  Iowa,  488;  Woodbury  v.  Maguire, 
42  Iowa,  339;  Moomey  v.  Mass,  22  Iowa,  380;  92  Am.  Dec.  395. 
There  are  many  other  cases  to  like  effect,  but  we  need  not  cite 
them.  The  service  appears  upon  the  face  of  the  record  to  be 
good.  The  defendant  relies  upon  extrinsic  facfe  to  defeat  it.  We 
think  it  manifest  on  principle  that  in  such  case  the  showing  can 
be  made  only  in  a  direct  attack  on  the  judgment.  It  may  be  said 
in  defendant's  behalf  that  the  action  on  her  part  below,  in  the 
case  of  Stevens  v.  Goodwin,  being  *TEquity  No.  579,'*  was  in  the 
nature  of  direct  attack.  This  naturally  leads  to  a  consideration 
of  what  was  done  in  that  case. 

After  the  action  of  Day  v.  Goodwin  was  brought,  and  after  the 
discovery  that  the  entry  signed  by  Judge  Connor  had  not  been 
recorded,  defendant,  on  October  7, 1895,  filed  an  answer  of  gen- 
eral denial  in  "No.  579,"Day  moved  to  strike  this  answer  from 
the  files.  There  was  no  ruling  on  this  motion.  On  October  8, 
1895,  Day  made  a  motion  to  be  substituted  as  plaintiff  in  No. 
579,  and  for  an  order  nunc  pro  tunc  requiring  the  clerk  to  record 
the  Connor  decree.  October  12,  1895,  defendant  Ann  Goodwin, 
through  her  guardian,  filed  a  motion  for  leave  to  answer  in  said 
cause,  and  attached  to  the  motion  an  answer  containing  substan- 
tially the  same  facts  we  have  been  considering  in  Day  v.  Good- 
win. No  ruling  was  made  on  this  motion.  Thereafter,  on  Octo- 
ber 13, 1896,  the  trial  court  entered  an  order  allowing  Day  to  be 
eubstituted  as  plaintitf,  but  holdin.s:  that  he  *Tiad  no  right  to  have 
a  nunc  pro  tunc  order  made  directing  the  clerk  to  record  in  the 
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records  of  the  court  the  certain  alleged  judgment  and  decree  as 
of  the  twentieth  of  February,  1889/^  From  this  order  the  ap- 
peal we  are  considering  was  taken  by  Day.  No  complaint  of  the 
lower  court's  action  or  nonaction  is  made  by  Goodwin.  Conced- 
ing that  Ann  Goodwin's  proceedings  in  this  matter  were  in  the 
nature  of  a  direct  ^"**  attack,  yet  her  right  has  not  been  passed 
upon  by  the  lower  court.  Not  having  appealed,  she  can  claim 
no  affirmative  relief  here  at  this  time.  Her  motion  for  leave  to 
answer  still  stands  undisposed  of  in  the  lower  court.  We  have, 
then,  to  consider  only  whether  plaintiff  was  entitled  to  the  nunc 
pro  tunc  order  asked. 

It  is  not  claimed  that  any  rights  of  third  parties  have  inter- 
vened or  wiU  be  affected  by  such  order.  The  action  of  the  lower 
court  in  substituting  Day  as  plaintiff  in  that  cause  is  not  ques- 
tioned. The  right  claimed  to  a  nunc  pro  tunc  order  is  only  a 
right  to  have  the  records  show  what  the  court  in  fact  did  in  the 
case.  The  decree  was  prepared  and  signed  by  the  judge,  and 
given  to  the  clerk,  who  filed,  but  failed  to  record  it.  In  pass- 
ing upoiii  the  right  to  this  order,  it  is  immaterial  whether  the 
proceedings  in  the  case  were  regular  or  irregular,  valid  or  in- 
valid. The  sole  matter  to  consider  is,  shall  the  failure  of  a  mere 
ministerial  officer  to  perform  his  duty  have  the  clerk  to  falsify 
the  action  of  the  court?  We  think  the  authorities  sustain  the 
right  of  Day  to  have  the  order  prayed  for:  Fuller  v.  Stebbins, 
49  Iowa,  376;  Tracy  v.  Beeson,  47  Iowa,  156;  Buckwalter  v. 
Craig,  24  Iowa,  215;  Shelley  v.  Smith,  50  Iowa,  543.  It  is  true 
that  the  order  made  by  the  court  in  Equity  No.  579  was  not  en- 
tered until  after  the  decree  was  rendered  in  Day  against  Good- 
win, but  this  should  not  prejudice  plaintiff,  for  his  application 
for  the  relief  was  on  file  long  before  the  disposition  of  the  case 
last-mentioned. 

What  we  have  said  makes  our  conclusions  apparent.    Plaintiff 
should  have  had  a  decree  on  his  bill  to  quiet  title,  the  costs 
should  have  been  taxed  to  defendant,  and  plaintiff  was  entitleJ^ 
to  the  order  prayed  for  in  No.  579.    The  action  of  the  lower 
court  in  both  cases  will  be  reversed. 


JUDGMENT,  VALIDITY  OP— DEFECTIVE  SERVICE  OF  PRO- 
CESS.—If  the  statute,  In  the  case  of  infants  and  lunatics,  requires 
process  to  be  served  upon  certain  persons,  and  service  is  made 
upon  some  of  them,  but  not  upon  all,  such  service  Is  unqnostiona- 
bly  defective,  but  whether  It  Is  void  Is  an  unsettled  question.  In 
Fome  states  It  Is  treated  as  a  mere  defect  in  the  service  of  process, 
not  siiflflcient  to  deprive  the  court  of  jurisdiction  to  procoed  with 
the  cause:  See  monographic  note  to  Sanford  v.  Edwards,  61  Am. 
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St.  Rep.  492,  on  how  Jurisdiction  is  affected  by  defects  in  the  ser- 
vice of  process.  Mere  defects  in  the  service  of  process  do  not 
render  a  Judgment  void:  See  extended  note  to  Furman  v.  Furmau, 
60  Am.  St.  Rep.  645. 

JUDGMENT  NUNC  PRO  TUNC,  WHEN  PROPER.— A  court 
has  power  to  enter  a  Judgment  nunc  pro  tunc.  The  office  of  such 
an  entry  is  to  record  some  act  of  the  court  done  at  a  former  term, 
which  was  not  then  carried  into  the  record:  Cleveland  etc.  Printing 
Co.  V.  Green,  52  Ohio  St  487;  49  Am.  St.  Rep.  725.  Such  an  entry 
is  proper  where  the  clerk  has  failed  to  record  a  formal  Judgment 
which  has  been  pronounced  by  the  court:  See  monographic  note  to 
Ninde  v.  Clark,  4  Am.  St  Rep.  880,  on  the  nunc  pro  tunc  entry  of 
judgments. 
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[104  Iowa,  419.] 

contracts  —  UNDERSTANDING  OF  PARTIES  —  BVI- 
DENCE.—If  the  terms  of  an  instrument  are  not  ambiguous,  the 
testimony  of  the  parties  as  to  how  they  understood  it,  is  inad- 
missible. 

CONTRACTS  —  UNDERSTANDING  OF  PARTIES  — EVI- 
DENCE.—The  best  evidence  of  how  the  parties  to  an  agreement 
understood  its  terms  is  afforded  by  their  acts  under  it  and  these 
may  be  shown  to  aid  the  court  in  arriving  at  a  proper  interpreta- 
tion. 

CONTRACTS  —  UNILATERAL  AGREEMENT  TO  SELL 
STOCK-OONSTRUCTION  OF  OPTION.— If  one  of  the  stockhold- 
ers in  a  corporation  agrees  to  sell  to  other  stockholders  therein 
enough  stock  to  reduce  the  former's  holding  to  one-third  of  the 
whole  capital  stock,  in  amounts  of  ten  thousand  dollars,  at  the  end 
of  each  business  year,  after  a  dividend  has  been  declared  and  paid 
on  the  stock,  the  agreement  is  unilateral  and  will  be  construed  to 
mean  that  the  sum  stated  is  merely  the  one  fixed  as  the  greatest 
amount  of  stock  that  can  be  demanded  in  any  one  year,  particu- 
larly where  such  construction  seems  to  accord  with  the  understand- 
ing of  the  parties. 

OONTRAOrS-BXBRCISE  OF  OPTION  TO  PURCHASE 
STOCK--CONSENT  OF  PARTIES  JOINTLY  INTERESTED.— If 
one  of  the  stockholders  in  a  corporation  agrees  to  sell  to  other 
stockholders  therein  a  specified  amount  of  stock,  in  the  number  of 
shares  to  each  that  they  may  agree  upon,  the  consent  of  all  the  per- 
sons having  an  interest  in  such  option  is  necessary  to  its  exercise 
by  any  one  of  them,  and  this  requires  the  consent  of  an  interested 
party  who  has  sold  his  stock  in  the  corporation,  for  he  is  stiU  a 
party  to  the  agreement 

Action  for  damages  for  a  failure  to  sell  and  deliver  certain 
shares  of  stock.  There  was  a  verdict  and  judgment  for  the  de- 
fendant and  the  plaintiff  appealed. 

Earle  ft  Prouty^  for  the  appellant 

Cummins,  Hewitt  ft  Wright,  for  the  appellee. 

^^  WATERMAN,  J.  As  to  many  of  the  facts  presented  by 
appellant,  there  is  no  dispute.    We  may  state  the  case  in  this 
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way:  In  November,  1888,  plaintiff  and  defendant,  together  with 
Isaac  W.  Aikin  and  P.  H.  Skinner,  incorporated  as  the  Prouty 
&  Pratt  Company,  for  the  purpose  of  carrying  on  a  wholesale 
grocery  business  in  Des  Moines,  Iowa.  The  capital  stock  of  the 
corporation  was  one  hundred  and  sixty-two  thousand  dollars,  di- 
vided into  three  hundred  and  twenty-four  shares,  of  five  hun- 
dred dollars  each,  which  were  held  by  the  different  parties  in  the 
following  amounts:  Defendant,  one  hundred  and  sixty-four 
shares;  plaintiff,  one  hundred  and  eight  shares;  Isaac  W.  Aikin, 
fifiy  shares;  P.  H.  Skinner,  two  shares.  At  or  about  the  time  of 
the  incorporation  of  said  company,  an  agreement  was  entered 
into  by  defendant,  a  copy  of  which  is  as  follows:  *T)es  Moines, 
Iowa,  Nov.  24,  1888.  In  consideration  of  one  dollar  in  hand 
paid,  I  hereby  agree  to  sell  to  W.  J.  Pratt,  Isaac  W.  Aiken,  and 
P.  H.  Skinner,  my  associate  partners  in  the  Prouty  &  Pratt  Co., 
enough  of  the  capital  stock  that  I  may  hold  in  said  Co.  to  reduce 
my  capital  stock  to  one-third  of  the  whole  capital  stock  in  said 
Co.:  provided,  stock  is  to  be  purchased  by  said  W.  J.  Pratt,  Isaac 
W.  Aiken,  and  P.  H.  Skinner  at  par,  in  amounts  of  ten  thou- 
sand dollars,  at  the  end  of  each  business  year  of  said  Co.,  after  a 
dividend  has  been  declared  and  paid  on  said  stock;  and  I  further 
agree  to  sell  and  deliver  to  the  above  parties  the  ten  thousand 
dollars'  stock  in  the  number  of  shares  to  each  that  they  may 
agree  upon.    C.  C.  Prouty.*' 

It  is  claimed  by  the  appellant  that  the  trial  court  erroneously 
construed  this  contract  as  providing  that  ^**  plaintiff  and  his 
associates,  Aikin  and  Skinner,  could  call  each  year  for  exactly 
the  amount  of  ten  thousand  dollars  of  said  stock  — ^no  more  and 
no  less.  We  are  by  no  means  sure  that  the  record  shows  the 
lower  court  to  have  so  construed  the  contract.  We  are  called 
upon,  however,  to  give  our  interpretation  of  it.  It  must  be  ad- 
mitted that  the  ten  thousand  dollars  mentioned  in  the  contract 
was  a  limitation  of  some  kind.  Was  it  meant  to  limit  the  pur- 
chaser's rights  to  exactly  ten  thousand  dollars'  worth  of  said 
stock,  or  did  it  mean  that  no  less,  or  that  no  more,  than  ten, 
thousand  dollars  in  amount  was  to  be  taken  in  any  one  year? 
Appellant  says  it  could  not  have  been  a  restriction  to  the  exact 
amount  stated,  because  defendant  held  twenty-eight  thousand 
dollars  more  than  one-third  of  the  stock,  and  to  say  that  the 
purchaser  could  demand  only  the  particular  sum  of  ten  thousand 
dollars,  would  be  to  deprive  him  or  his  associates  of  the  ability 
to  get  the  whole  of  the  surplus  offered  them  in  this  agreement; 
for,  after  two  calls,  there  would  remain  a  sum  of  but  eight  thou- 
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sand  dollars  in  defendant's  hands.  He  insists  that  the  agree- 
ment meant  that  no  less  than  ten  thousand  dollars  should  be 
demanded  at  any  one  time.  But  we  think  this  leaves  him  in  the 
same  dilemma  he  has  stated  as  arising  from  the  construction 
which  he  says  was  given  by  the  lower  court.  Plaintiff  claims  to 
have  demanded  ten  thousand  the  first  year^  and  a  like  sum  the 
second  year.  This  would  leave^  under  his  construction^  a  re- 
mainder of  eight  thousand  dollars^  which  could  never  be  ob- 
tained. We  suggest  that  the  ten  thousand  dollars  mentioned 
was  an  amount  that  could  not  be  exceeded;  that  it  was  fixed  as 
the  largest  sum  that  could  be  demanded  in  any  one  year.  Let 
us  look  at  the  contract  in  the  light  of  this  suggestion.  One  of 
the  first  provisions  governing  *^  the  construction  of  a  written 
instrument  is  that  it  should  be  interpreted,  if  possible,  so  as  to 
effectuate  the  intention  of  the  parties.  When  it  is  ascertained 
what  the  parties  intended,  the  contract  will  be  construed  so  as  to 
carry  out  that  intent,  as  far  as  the  language  employed  will  admit. 
To  discover  the  intent,  we  can  consider,  not  only  the  written 
instrument  and  its  subject-matter,  but  the  situation  of  the  par- 
ties, and  the  circumstances  surrounding  them,  at  the  time  the 
contract  was  made:  Field  v.  Schricher,  14  Iowa,  119;  Jacobs  v. 
Jacobs,  42  Iowa,  600.  This  was  a  unilateral  agreement.  The 
defendant  was  bound  to  sell.  The  plaintiff  was  under  no  obli- 
gation to  buy.  The  price  fixed  for  the  stock  was  its  face,  or  par, 
value.  Plaintiff,  of  course,  would  not  exercise  his  option  to  pur- 
chase unless  the  stock  should  be  worth  more  than  this.  The 
greater  the  value  of  the  stock,  the  more  of  it  the  plaintiff  would 
naturally  want;  and,  for  like  reason,  the  less  of  it  defendant 
would  care  to  dispose  of.  Viewing  the  matter  in  this  light,  it 
is  but  reasonable  to  think  that  defendant  would  fix  a  limit  to  the 
amount  that  he  was  willing  to  part  with  in  any  onp  year.  This 
construction,  we- think  the  evidence  shows,  is  in  accord  with  the 
understanding  of  the  parties.  The  best  evidei.ee  of  how  the  par- 
ties to  an  agreement  understand  its  terms  is  afforded  by  their  acts 
under  it,  and  these  may  be  shown  in  order  to  aid  the  court  in 
arriving  a  proper  interpretation:  Thompson  v.  Locke,  65  Iowa, 
429.  Plaintiff  claims  that  this  stock,  when  he  made  his  first  de- 
mand, had  earned  for  that  year  eleven  and  one-half  per  cent,  net, 
making  it  worth  a  considerable  sum  above  the  price  he  was  to 
pay,  and  at  the  end  of  the  second  year  it  had  earned  net  twenty- 
three  per  cent;  yet  he  demanded  each  time  just  ten  thousand 
dollars  in  amount.  It  is  difficult  to  believe  that  plaintiff  did  not 
try  to  get  all  that  he  considered  he  was  entitled  to  of  the  stock 
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that  was  yielding  such  handsome  returns.  ^^^  As  we  have  al- 
ready said^  we  do  not  find  in  the  record  that  the  lower  court  gave 
the  contract  the  construction  alleged  by  plaintiff.  There  is 
nothing  in  the  instructions  to  indicate  that  it  interpreted  the 
agreement  differently  from  what  we  do.  The  instrument  does 
not  appear  ambiguous  in  its  terms.  The  rulings  of  the  trial 
judge  excluding  the  statements  of  the  parties  as  to  how  they 
understood  the  words  they  had  used^  were  correct. 

We  have  devoted  this  much  attention  to  the  construction  of 
this  agreement  because  we  think^  notwithstanding  the  special 
Terdict  which  was  rendered  by  the  jury,  that  the  plaintiff  might 
have  been  prejudiced  by  an  erroneous  interpretation  of  the  op- 
tion given  by  defendant;  but  we  are  quite  clear  that  every  other 
question  in  the  case  is  disposed  of  by  the  findings  of  the  jury. 
In  response  to  special  interrogatories  submitted^  the  jury  found 
that  plaintiff  made  no  demand  for  stock  at  the  end  of  the  first 
year,  and  that  he  did  not  have  the  consent  of  Aikin  aqd  Skinner 
to  take  the  stock  at  the  end  of  the  second  year.  While  Aiken 
had  disposed  of  his  stock  during  the  second  year^  he  was  still  a 
party  to  this  agreement,  and  his  consent  was  necessary  to  give 
validity  to  plaintiff's  demand.  There  was  testimony  to  sustain 
these  findings  and  we  have  no  disposition  to  interfere  with  them. 
For  the  reasons  given,  the  judgment  below  will  be  affirmed. 

CONTRACTS-CONSTRUCTION— BVIDBNOB.— If  the  words  of 
a  contract  are  clear  In  themselves,  It  must  be  construed  accord- 
ingly: Cravens  v.  Bagle  Cotton  Mills  Co.,  120  Ind.  6;  16  Am.  St.  Rep. 
298;  and  the  parties  cannot  testify  to  their  understanding  and  in- 
tention to  aid  in  the  construction:  Davis  v.  Robert,  89  Ala.  402;  18 
Am.  St.  Rep.  126.  If  the  terms  of  a  parol  agreement  are  in  doubt, 
the  acts  of  the  parties  in  the  execution  of  it  are  the  best  guides  for 
its  interpretation:  Note  to  Wyatt  r.  Larimer  etc.  Irrigation  Go.,  18 
Colo.  296;  36  Am.  St.  Rep.  291. 

UNILATERAL  CONTRACTS  ARE  BNFOROBABLB:  Cooper  ▼. 
Lansing  Wheel  Co.,  94  Mich.  272;  34  Am.  St  Rep.  841;  RoM  v. 
Parks,  98  Ala.  168;  80  Am.  St.  Rep.  47. 


Williams  v.  Hamilton. 

[104  lOlfA,  423.] 

EQUITY— MISTAKE— REFORMATION  OP  CONTRACT — 
WHEN  NOT  JUSTIFIED.— A  mistalce  as  to  the  construction  or 
legal  effect  of  a  written  agreement  between  two  parties  does  not 
jwstlty  its  reformation  unless  the  mistalce  is  mutual.  A  mistake 
by  one  of  the  parties,  unaccompanied  by  any  fraud  of  the  other  is 
not  enough. 

EQUITY- MISTAKE  AND  FRAUD— REFORMATION  OF 
CONTRACT- WHEN  JUSTIFIED.— A  mistalce  of  law  by  one  of 
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two  parties  to  a  written  agreement,  if  accompanied  by  fraud  of  the 
other  party,  may,  under  certain  circumstances,  authorize  a  reforma* 
Uon  of  the  contract 

EQUITY— MISTAKE  AND  FRAUD— REFORMATION  OF 
CONTRACT— WHEN  JUSTIFIED.— If  one  of  two  parties  to  a  con- 
tract is  illiterate  and  relies  upon  the  other,  to  the  latter^s  knowl- 
edge, to  embody  their  oral  agreement  in  a  written  contract,  the 
former  may  have  the  contract  reformed  so  as  to  conform  to  their 
understanding,  where  it  was  read  over  to  him  before  it  was  exe- 
cuted, and  he  called  attention  to  a  certain  omission,  but  was  as- 
sured by  the  other  party  that  the  contract  covered  everything 
agreed  upon,  which  was  not  true. 

NEGLIGENCE  —  ILLITERACY— CONTENTS  OR  LEGAL 
EFFECT  OF  WRITING.— An  iUiterate  party  is  not  negligent  in 
signing  a  contract  without  informing  himself  as  to  its  contents  or 
legal  effect,  where  he  relies  upon  the  other  party  to  properly  ex- 
press the  termB  of  their  oral  agreement  in  a  writing,  and  upon  the 
latter's  representation  that  he  has  done  so. 

EQUITY— REFORMATION  OF  CONTRACT—  RATIFICA- 
TION.—A  party  to  a  written  agreement  cannot  ratify  it,  after  its 
execution,  without  knowing  and  understanding  it  contents. 
Hence,  he  is  not  precluded  from  obtaining  a  reformation  thereof, 
on  the  ground  that  he  ratifies  it  after  its  execution,  where  there  is 
no  showing  of  any  such  knowledge. 

VENDOR  AND  PURCHASER— WHO  IS  NOT  A  BONA 
FIDE  PURCHASERr-INADEQUATE  CONSIDERATION.— If  a 
wife  is  conversant  with  the  terms  of  an  oral  agreement,  whereby 
her  husband  attempts  to  obtain  land  for  an  inadequate  considera- 
tion, a  conveyance  of  the  land  to  her  will  be  deemed  an  act  in  fur- 
therance of  such  attempt,  and  she  cannot,  therefore,  be  regarded 
as  an  innocent  purchaser  for  value. 

Suit  in  equity  to  rescind  and  set  aaide  a  contract  for  the  ex- 
change of  real  property  because  of  fraud;  or  to  reform  the  con- 
tract because  of  mistake^  and  to  recover  the  balance  of  the  con- 
sideration due  thereon  as  reformed.  A  reformation  waa  decreed 
and  damages  awarded.    The  defendants  appealed. 

Bifihop,  Bowen  ft  Fleming,  for  the  appellants. 

B.  0.  Clark,  Bussell  ft  Toliver,  and  M.  W.  Beach,  for  the  ap- 
pellee. 

***  DEEMEB,  C.  J.  After  some  negotiations  between  plain- 
tiff and  defendant  B.  C.  Hamilton  with  reference  ^^  to  the  ex- 
change of  real  estate,  they  entered  into  a  written  contract,  of 
which  the  following  is  a  copy: 

"To  Whom  It  May  Concern:  This  is  to  certify  that  we  have 
this  day  entered  an  agreement  whereby  J.  T.  Williams  will  sell 
and  convey  unto  Dr.  B.  C.  Hamilton  one  hundred  and  seventy- 
six  acres  of  land,  described  as  follows,  towit:  The  northeast  frac- 
tion of  the  northwest  quarter  of  section  2,  of  Glidden  township, 
Carroll  county,  Iowa,  containing  fifty-eight  acres;  also  south  half 
of  northeast  quarter;  also,  north  half  of  north  half  of  southeast 
quarter  of  section  2,  in  Glidden  township,  Carroll  county,  Iowa. 
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The  said  Dr.  B.  C.  Hamilton  agreeing  to  give  me,  in  payment  for 
same,  one  house  and  four  lots,  situated  in  S.  &  S.  addition  of 
Scranton,  Iowa;  also,  sixteen  head  of  shoats— the  above  valued 
at  seventeen  hundred  dollars;  also,  two  thousand  five  hundred 
dollars'  worth  of  accounts  and  notes;  the  said  J.  T.  Williams 
agreeing  to  return  to  the  said  B.  C.  Hamilton  all  money  or  ac- 
counts left  after  collecting  the  nineteen  hundred  dollars,  the 
sum  total  being  three  thousand  five  hundred  dollars;  the  said 
B.  C.  Hamilton  guaranteeing  the  said  amounts  to  be  true  and 
correct  in  all  respects,  and  giving  two  years  for  collection,  but 
not  guaranteeing  the  payment  of  same. 
''Dated  at  Scranton  city,  Iowa,  2,  21,  1891. 

"B.  C.  HAMILTON, 
''Witnesses:  his 

"CHARLES  BOWLET,  «J.  T.  X  WILLIAMS, 

^NELLIE  ROWLEY.''  mark. 

Plaintiff  claims  that  the  contract  was  induced  by  fraud,  in 
that  defendant  represented  that  the  town  lots  were  worth  sixteen 
hundred  dollars,  and  had  cost  him  that  amount,  whereas,  in 
truth  and  in  fact,  they  were  worth  and  had  cost  but  nine  hun- 
dred dollars;  ***  and  that  the  accounts  and  notes  referred  to  in 
the  contract  were  correct,  and  were  against  persons  of  good 
credit  and  financial  standing,  and  would  be  paid  within  one  year, 
whereas,  in  truth,  the  said  accounts  and  notes  were  incorrect 
and  untrue,  and  were  against  persons  of  poor  credit  and  stand- 
ing. Plaintiff  further  alleged  that  defendant  agreed  to  assign 
the  notes  and  accounts  to  him  as  security  for  the  payment  of 
eighteen  hundred  dollars,  inducing  him  to  believe  that  such  se- 
curity would  be  better  than  a  mortgage  upon  the  property,  and 
that,  when  the  contract  was  reduced  to  writing  by  defendant, 
he  (defendant)  pretended  to  embody  this  condition  therein,  and 
stated  to  plaintiff  (who  is  illiterate,  and  unable  to  either  read  or 
write)  that  the  contract  as  so  written,  contained  all  of  the  oral 
contracts  previously  made,  whereas,  in  truth,  it  did  not  set  forth 
the  true  agreement,  but  contained  a  clause  absolving  defendant 
from  future  liability  on  account  of  the  notes  and  accounts;  that 
defendant  intentionally  omitted  from  the  written  contract  his 
oral  promise  to  pay  eighteen  hundred  dollars  in  cash  within  two 
years  from  the  date  of  the  contract,  and  his  further  promise  to 
assign  t^o  thousand  five  hundred  dollars'  worth  of  accounts  and 
notes  as  security  for  this  payment;  and  taking  advantage  of 
plaintiff's  ignorance,  fraudulently  and  intentionally  wrote  the 
contract  as  it  now  appears;  that  plaintiff  believed  from  defend- 
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ant's  statements  that  the  written  contract  contained  the  oral 
agreement  theretofore  made,  and  was  thereby  induced  to  sign 
the  same.  PJaintiiBf  further  charges  that  he  conveyed  the  land 
called  for  by  the  contract  to  B.  C.  Hamilton,  who  in  turn  con- 
veyed the  same  to  Maggie  Hamilton,  but  that  this  last-named 
conveyance  was  made  with  intent  to  wrong  and  cheat  him  out  of 
the  purchase  price.  He  further  alleges  that  he  received  a  con- 
veyance of  the  town  lots,  the  personal  property  called  for  by  the 
contract,  and  an  assignment  of  notes  **^  and  accounts,  but  that 
said  notcF  and  accounts  were  not  worth  to  exceed  seven  hundred 
and  twenty  dollars  and  fifty  cents,  which  was  the  amount  ac- 
tually collected  thereon.  He  further  pleaded  a  rescission  of  the 
contract,  and  asked  that  defendants  be  ordered  to  reconvey,  or 
that  the  written  contract  be  reformed  to  express  the  true  agree- 
ment of  the  parties,  and  that  he  have  judgment  for  the  re- 
mainder of  the  eighteen  hundred  dollars  agreed  to  be  paid.  The 
trial  court  denied  the  prayer  for  rescission,  but  decreed  a  refor- 
mation of  the  contract,  and  awarded  plaintiff  the  balance  of  the 
eighteen  hundred  dollars.  As  plaintiff  is  content  with  this  con- 
clusion, and  does  not  appeal,  we  have  only  to  consider  the  cor- 
rectness of  the  decree  reforming  the  contract.  If  the  decree  is 
right  as  to  the  reformation,  then  it  should  be  affirmed,  for  there 
is  no  doubt  that  the  award  of  compensation  thereunder  is  cor- 
rect. 

It  appears  from  the  evidence  that  plaintiff  is  an  ignorant  man. 
unable  to  read  or  write,  and  that  defendant  gained  his  confi- 
dence through  a  claim  of  religious  brotherhood.  True,  plaintiff 
had  theretofore  managed  a  farm,  in  rather  a  small  way,  and  had 
accumulated  sufficient  to  satisfy  the  necessities  of  life,  with 
enough  remaining  to  induce  him  to  seek  life  in  town.  He  was 
introduced  to  defendant  as  one  who  had  town  property  to  ex- 
change for  land.  After  some  negotiations;,  the  parties  each 
viewed  the  lands  and  lots  of  the  other,  and  propositions  pro  and 
con  were  made,  resulting  in  an  agreement  for  exchange.  Plain- 
tiff valued  his  lands  at  twenty  dollars  per  acre;  and  defendant, 
his  lots  at  sixteen  hundred  dollars.  Finally  it  was  agreed  that 
plaintiff's  property  was  to  be  taken  at  three  thousand  five  hun- 
dred, and  defendant's  at  sixteen  hundred  dollars.  Defendant 
was  also  to  give  plaintiff  personal  property  valued  at  one  hun- 
dred dollars,  and  was  also  to  assign  to  him  notes  and  accounts 
to  the  amount  of  two  thousand  five  hundred  dollars^  ^*® 
Whether  this  assignment  was  absolute,  or  was  intended  as  se- 
curity for  the  remainder  of  the  purchase  price,  is  one  of  the  quea- 


Jan.  1898. j  Williams  v.  Hamilton.  479 

tionfl  in  dispute.  We  are  constrained  to  believe  that  plaintiff's 
version  of  the  matter  is  correct — ^as  it  is  the  more  reasonable — 
and  that  the  assignment  was  to  be  as  security  for  eighteen  hun- 
dred dollars^  which  defendant  agreed  to  pay  as  the  remainder  of 
the  consideration  for  the  land.  But  this  does  not  determine  the 
controversy,  for  the  reason  that  the  oral  contract  was  pre- 
sumptively merged  into,  the  written  one,  which  is  set  out  at  the 
beginning  of  this  opinion,  and,  unless  it  was  made  under  such 
circumstances  as  to  justify  its  reformation,  plaintiff  must  fail. 
We  are  well  sal;isfied  that  plaintiff  was  mistaken  as  to  the  con- 
tents or  legal  effect  of  the  instrument  when  he  signed  it.  But 
this,  in  itself,  is  not  sufficient  to  justify  reformation.  Defend- 
ant must  also  have  been  mistaken  as  to  its  contents  or  legal 
effect,  or  must,  with  knowledge  of  plaintiff's  erroneous  conclu- 
sion, have  been  guilty  of  such  fraud  or  inequitable  conduct  aa 
will  justify  reformation.  After  Hamilton  had  reduced  the  con- 
tract to  writing,  he  reafd  it  to  Williams,  and  Williams  thereupon 
remarked  that  he  did  not  just  understand  it;  that  there  was  one 
thing  mentioned  that  it  did  not  say  anything  about,  as  he  under- 
stood it,  and  that  was  that,  if  he  did  not  get  his  money  in  two 
years,  he  did  not  see  anything  about  what  Hamilton  would  do. 
To  which  Hamilton  said,  *T3rother  Williams,  I  guarantee  it  cov- 
ers everything  we  have  agreed  on/'  Williams  then  remarked, 
'If  that  is  so,  it  is  all  right,"  and  thereupon  signed  the  con- 
tract. This  may  have  been  a  mistake  of  law,  taken  advantage  of 
by  Hamilton.  But  it  is  well  settled  that  a  mistake  of  law  may, 
under  certain  circumstance,  afford  ground  for  relief  in  equity: 
Lee  V.  Percival,  85  Iowa,  639;  Winans  v.  Huyck,  71  Iowa,  459; 
Stafford  v.  Fetters,  55  Iowa,  484,  and  cases  cited.  ^*^  Appel- 
lants contend,  however,  that  appellee  was  negligent  in  signing 
the  contract  without  informing  himself  as  to  its  contents  or  legal 
effect,  and  that  he  cannot  have  relief.  It  must  be  remembered . 
that  appellee  could  neither  read  nor  write,  and  that  he  was  com- 
pelled to  rely  upon  the  appellant  for  a  correct  reading  of  the 
instrument.  Had  he  signed  it  without  informing  himself  of 
its  contents),  or  had  he  signed  after  hearing  it  read,  and  without 
more,  there  is  no  doubt  that  his  negligence  would  have  barred 
him  of  recovery,  under  the  rule  announced  in  Glenn  v.  Statler, 
42  Iowa,  107,  and  McCormack  v.  Molburg,  43  Iowa,  561,  and 
other  like  cases.  But  the  appellee  did  not  do  this.  On  the 
contrary,  he  called  attention  to  what  he  supposed  was  an  omis- 
sion in  the  contract,  and  was  assured  by  appellant  that  it  cov- 
ered eveiything  agreed  upon.    Here,  then,  was  a  mutual  mistake 
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terms  of  tne  agreement:  See  Davis  t.  Ely,  104  N.  G.  16;  17  Am.  St. 
Kep.  667;  Macomber  y.  Peckham,  16  B*  I.  485.  In  other  states,  tills 
distinction  Is  repudiated,  and  the  contract  will  be  corrected  and  en- 
forced, In  proper  cases  at  the  Instance  of  either  party,  whether  the 
object  is  to  restrict  the  subject  matter  of  the  contract  or  to  en- 
large it.  This  view  seems  to  predominate  in  the  American  authori- 
ties. 

if  a  deed,  note,  or  written  agreement,  insurance  policy,  or  other 
contract,  omits  or  contains  terms  or  stipulations  contrary  to  the 
intention,  agreement,  or  understanding  of  the  parties,  a  court  of 
equity  will,  upon  the  proper  showing  of  mutual  mistake  or  fraud, 
reform  the  written  Instrument  so  as  to  make  it  conform  to  such  In- 
tention, agreement,  or  understanding:  Stephenson  y.  Elliott,  53  Kan. 
550;  Harvey's  case,  13  Gt  of  GL  822;  Foster  ▼.  Schmeer.  15  Or.  363; 
Petesch  y.  Hambach,  48  Wis.  443;  Green  Bay  etc.  Ganal  Go.  y. 
Hewitt,  62  Wis.  316;  Silbar  y.  Byder,  63  Wis.  106;  SuUiyan  y. 
Bruhllng,  66  Wis.  472;  Lee  y.  Wagner,  71  Wis.  19l;  Kennard  y. 
George,  44  N.  H.  440;  Grossbach  y.  Brown,  72  Wis.  458;  Kessel  y. 
Kessel,  79  Wis.  289;  Braun  y.  Wisconsin  etc.  Go.,  92  Wis.  245; 
Trustees  y.  Delaware  Ins.  Go.,  93  Wis.  57;  Damm  y.  Moon,  48  Mich. 
510;  Probett  y.  Walters,  70  Mich.  437;  Bums  y.  Gaskey,  100  Mich. 
94;  Bay  y.  Barnett,  53  Iowa,  344;  Stafford  y.  Fetters^  55  Iowa,  484; 
Lee  y.  Percival,  85  Iowa,  639;  Foley  y.  Hamilton,  89  Iowa,  686; 
Cake  y.  Peet,  49  Conn.  501;  Butler  y.  Barnes,  60  Gonn.  170;  Kellogg 
y.  Ghapman,  30  Fed.  Rep.  882;  Meeks  y.  Still  well,  54  Ohio  St  541; 
Whitehead  y.  Brown,  18  Ala.  682;  Larklns  y.  Biddle,  21  Ala.  252; 
Trapp  y.  Moore,  21  Ala.  693;  Houston  y.  Fall,  86  Ala.  232,  233; 
Fuller  y.  Hawkins,  60  Ark.  304;  Gladdish  y.  Godchaux,  46  La.  Ann. 
1571;  Gleghom  y.  Zumwalt,  83  Gal.  155;  Lestrade  y.  Barth,  19  GaL 
660,  673;  Beall  y.  Martin,  48  Neb.  479;  Lear  y.  Prather,  89  Ky. 
501;  Tlchenor  y.  Tahkey,  89  Ky.  508;  Hansford  y.  Freeman,  99 
Ga.  376;  Fowler  y.  Vreeland,  44  N.  J.  Eq.  268;  Trusdell  y.  Lehman, 
47  N.  J.  Eq.  218;  Tatem  y.  Powell,  50  N.  J.  Bq.  316;  Mercantile 
Ins.  Co.  y.  Jaynes,  87  111.  199;  Day  y.  Day,  84  N.  G.  408;  McGlure 
y.  Little,  15  Utah,  379;  62  Am.  St  Rep.  938;  Rice  y.  Kelset,  42  Minn. 
511;  Canedy  v.  Marcy,  13  Gray,  373;  Nowlin  y.  Pyne,  47  Iowa, 
293;  Ryder  v.  Ryder,  19  R.  I.  188;  Ray  y.  Ferrell,  127  Ind.  570;  Par- 
ish y.  Camplin,  139  Ind.  1;  Merchants'  etc.  Assn.  y.  Scanlan,  144 
Ind.  11;  Citizens*  Nat  Bank  y.  Judy,  146  Ind.  322;  Graves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch,  419;  Hunt  v.  Rousmaniere,  1  Pet  1;  8 
Wheat.  174;  Bradford  v.  Union  Bank,  13  How.  57;  Snell  v.  Insur- 
ance Co.,  98  U.  S.  85,  89;  Walden  v.  Skinner,  101  U.  S.  577;  Elliott 
v.  Sackett,  108  U.  S.  132;  Thompson  v.  Phenix  Ins.  Go.,  136 
U.  S.  287.  The  proposition  which  lies  at  the  foundation  of  all 
suits  to  reform  is,  that  the  court  cannot  make  such  a  contract  as 
it  thinks  tlie  'parties  ought  to  have  made,  or  would  have  made,  if 
better  informed,  but  merely  makes  it  what  the  parties  intended  it 
should  be:  St.  Anthony  Falls  etc.  Go.  v.  Merrlman,  35  Minn.  42,  49. 
Thus,  if  it  is  clearly  established  that  a  note  and  mortgage  Tlrere, 
by  mutual  mistake,  executed  for  a  smaller  sum  than  intended, 
equity  will,  as  between  the  parties,  decree  a  reformation  in  accord* 
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ance  with  the  transaction  aa  It  was  actnally  agreed  upon:  Fuller  ▼. 
Hawkins,  00  Ark.  SOi.  A  deed  will  be  reformed  In  equity  so  as  to 
comply  with  the  Intention  of  the  parties:  Beall  v.  Martin,  46  Neb. 
47tf.  A  deed  may  be  reformed  so  as  to  express  an  intended  trust, 
and  thereby  release  lands  from  the  apparent  lien  of  a  judgment: 
SuUlvan  v.  Bruhllng,  66  Wis.  472.  So  If,  by  accident,  inadvertence,  or 
mistake,  a  policy  of  insurance  does  not  correctly  set  forth  the  con- 
tract personally  made  between  the  parties,  It  may  be  reformed  In 
equity  so  as  to  express  the  real  agreement:  Thompson  ▼.  Phenlx 
Ins.  Co.,  186  U.  8.  287;  Bishop  ▼.  Olay  -Ins.  Co.,  49  CJonn.  167,  170. 
Courts  of  equity  possess  the  power  to  correct  mistakes  in  policies 
of  insurance,  even  to  the  extent  of  changing  the  most  material 
clauses:  Heam  v.  Equitable  etc.  Ins.  Co.,  4  ClifT.  192.  Ko  written 
contract  Is  beyond  the  reach  of  a  court  of  equity  for  the  purpf^«te 
of  reforming  it,  if  the  prayer  for  relief  is  timely  presented:  Palmer 
V.  Hartford  Ins.  Co..  54  Conn.  488;  and  reformation  may  be  granted 
so  as  to  express  the  mutual  Intentions  of  the-  parties,  although 
such  relief  is  sought  against  a  married  woman:  Parish  v.  Camplin, 
139  Ind.  1.  The  cause  of  the  failure  of  a  written  contract  to  express 
the  real  agreement  between  the  parties  is,  in  the  absence  of  fraud, 
not  material,  for  the  authorities  generally  concur  in  this,  that  if, 
through  mistake,  a  written  agreement  contains  substantially  more 
or  less  than  the  parties  to  it  Intended,  or,  from  ignorance  or  want 
of  skill  in  the  draughtsman,  the  object  and  intention  of  the  parties  as 
contemplated  by  the  agreement  is  not  expressed  In  the  written  in- 
strument by  reason  of  the  use  of  inapt  expressions,  equity  will, 
upon  clear  and  satisfactory  proof  of  such  mistake,  interpose  and 
reform  the  agreement,  so  as  to  make  it  conformable  to  the  true  in- 
tent of  the  contracting  parties:  Trapp  v.  Moore,  21  Ala.  693,  G97; 
Larklns  ▼.  Blddle,  21  Ala.  252;  Trusdell  v.  Lehman,  47  N.  J.  Eq.  218; 
Nowlin  T.  Pyne^  47  Iowa,  298;  Cake  v.  Peet,  49  Conn.  501.  If,  by 
reason  of  a  grantor's  ignorance  of  the  law,  a  deed  of  gift  drawn 
by  himself  does  not  express  his  intention,  it  may  be  reformed  in 
equity:  Larklns  v.  Blddle,  21  Ala.  252;  Meeks  v.  StUlwell,  54  Ohio 
St.  541. 

Courts  of  equity.  In  the  exercise  of  their  Jurisdiction  to  reform 
written  Instruments,  proceed  with  the  utmost  caution:  Ohlander  v. 
Dexter,  97  Ala.  476;  Heam  v.  Equitable  etc.  Ins.  Co.,  4  Clif.  192; 
Bishop  ▼.  Clay  Ins.  Co.,  49  Conn.  167;  and  equity  will  not  reform 
an  instrument  so  as  to  give  It  an  effect  contrary  to  the  Intent  of 
the  parties:  Meeks  v.  Still  well,  54  Ohio  St.  541;  Nagel  v.  Schneider, 
83  Mich.  407.  In  other  words,  equity  will  deny  the  reformation 
of  a  contract,  as  well  as  grant  It,  to  effectuate  the  intention  of  the 
parties:  Nagel  v.  Schneider,  83  Mich.  407.  Equity  will  not,  for 
the  purpose  of  reforming  a  contract.  Insert  In  it  a  provision  which 
was  omitted  therefrom  with  the  consent  of  the  party  asking  the 
reformation,  although  such  consent  was  given  In  reliance  upon  an 
oral  promise  of  the  other  party  that  the  omission  should  make  no 
difference:  Braun  v.  Wisconsin  Rendering  Co..  92  Wis.*  245.  The 
'intention"  meant  in  saying  that  equity  will  reform  a  written  agree- 
ment so  aa  to  express  and  carry  ont  the  intention  of  the  parties^ 
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is  the  intention  of  both  parties  as  to  something  upon  which  their 
minds  actually  met:  Trastees  v.  Delaware  Ins.  Co.,  93  Wis.  57; 
and  equity  will  reform  a  written  Instrument,  for  fraud  or  mistake* 
only  so  far  as  to  give  effect  to  a  previous  binding  contract  of  the  par« 
ties:  Petesch  ▼.  Hambach,  48  Wis.  443;  Bancharel  y.  Patterson,  64 
Minn.  454. 

To  Justify  the  reformation  of  a  written  instrument,  fraud  or  mis- 
take must  appear:  Martini  ▼.  Christensen,  60  Minn.  491;  Brintnall 
Y.  Briggs,  87  Iowa,  538;  McBlderry  y.  Shipley,  2  Md.  25;  56  Am. 
Dec.  703;  Story  y.  Conger,  36  N.  Y.  673;  93  Am.  Dec.  546;  Gaffney 
Mercantile  Co.  y.  Hopkins,  Montana,  March,  1898;  Sanford  y.  Gates, 
Montana,  July,  1896;  Bigelow  y.  Wilson,  99  Iowa,  456;  Welles  y. 
Yates,  44  N.  Y.  525.  If  mistake  is  relied  upon,  it  must  be  mutual, 
or  there  must  be  mistake  on  one  side  and  fraud  or  inequitable  con- 
duct on  the  other.  In  such  cases  equity  will  afford  relief:  Simmons 
Creek  Coal  Co.  y.  Doran,  142  U.  S.  417;  Crookston  Imp.  Co.  y. 
Marshall,  57  Minn.  888;  47  Am.  St  Bep.  612;  Henderson  y.  Beasley, 
137  Mo.  199;  Koons  y.  BUnton,  129  Ind.  383;  Martini  y.  Christen- 
fien,.  60  Minn.  491;  Bowers  Y.  New  York  Life  Ins.  Co.,  68  Fed.  Bep. 
7Si5,  787;  Hay  Y.  Star  Plre  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Bep.  607. 
If  Inequitable  conduct  or  fraud  is  relied  upon,  it  should  clearly  ap- 
pear that  there  was  some  relation  of  trust  or  confidence  between 
the  parties  that  has  been  abused,  or  that  there  was  fraud,  or  fraud 
on  one  side  accompanied  by  mistake  on  the  other,  or  that  the 
means  of  knowing  the  facts  were  not  equally  open  to  both  parties: 
Kleinsorge  y.  Bohse,  25  Or.  51,  54.  It  must  also  be  made  to  appear 
what  the  actual  contract  between  the  parties  was,  and  that  the 
written  contract  exhibited  does  not  express  the  contract  made: 
Blobodlsky  Y.  Pheniz  Ins.  Co.,  52  Neb.  395;  Bishop  y.  Clay  Ins.  Co., 
49  Conn.  167;  for  there  can  be  no  reformation  where  there  was 
never  any  contract:  Bancharel  y.  Patterson,  64  Minn.  454,  456.  Be- 
sclssiou  Is  the  proper  remedy  in  such  a  case:  Bancharel  y.  Patter- 
son, 64  Minn.  454.  The  form  In  which  relief  will  be  given,  when  a 
mistake  in  a  material  particular  is  established  in  a  written  agree- 
ment, must  necessarily  depend  upon  the  circumstances  of  the  par- 
ticular case.  Courts  of  equity  have  a  wide  discretion  in  such  mat- 
ters, their  object  being  to  give  parties  the  same  beneficial  result 
which  would  have  flowed  from  the  agreement  had  the  mistake 
never  existed:  Lestrade  y.  Barth,  19  Cal.  660,  674.  'The  jurisdiction 
of  courts  of  equity,"  said  Field,  C.  J.,  In  Lestrade  y.  Barth,  19  Cal. 
660,.  672,  '*to  correct  an  error  In  any  material  particular  of  a  writ- 
ten agreement,  either  executory  or  executed,  so  as  to  make  the  in- 
strument conform  to  the  intention  of  the  parties,  is  well  settled. 
And  it  matters  not  whether  the  error  be  in  the  insertion  or  omission 
of  a  material  stipulation;  or,  as  alleged  in  the  present  case,  in  an 
Inaccurate  description  of  the  subject  matter  of  the  agreement.  Nor 
does  it  make  any  difference  whether  the  error  be  the  result  of  fraud 
in  one  of  the  parties,  or  be  committed  under  a  mutual  mistake, 
contrary  to  the  intention  of  both  parties.** 

A  court  of  equity  may  reform  a  written  contract,  for  fraud  or 
mistake,  and  enforce  it  as  reformed,  in  the  same  suit:  Jamatt  y. 
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Cooper,  68  CaL  708;  Hallam  ▼.  €k)rlett,  71  Iowa,  446;  Ham  ▼.  Jo!m- 
son,  51  MiniL  105;  Murdoch  v.  Leonard,  15  Wash.  142;  Willis  t.  Hen- 
denon,  4  Scam.  18;  38  Am.  Dec.  120;  Popplein  t.  Foley,  61  Md.  881  ;* 
Cnbberly  ▼.  Gnbberiy,  89  N.  J.  Bq.  514;  Mercantile  ins.  Co.  v.  Jaynes, 
87  lU.  199;  Kelley  y.  McKlnney,  5  Lea,  164;  Hay  v.  Star  etc.  luai 
Co.,  77  N.  Y.  235;  88  Am.  Bep.  607;  Harvey  v.  United  States.  105 
U.  S.  671;  Bradford  ▼.  Union  Bank,  13  How.  57;  Bnigger  t.  State 
etc.  Ins.  Co.,  5  Saw.  804.  Thus,  a  mortgage  may  be  reformed  and 
foreclosed  In  the  same  action:  Jamatt  v.  Cooper,  59  Cal.  703;  and 
an  action  to  reform  a  defective  acknowledgment  made  by  a  mar- 
ried woman  may  be  joined  with  an  action  for  foreclosure:  Hutchin- 
son Y.  Alnsworth,  63  CaL  286.  But  a  contract  required  to  be  in 
writing  must  be  wholly  In  writing  l>efore  It  can  be  enforced: 
Carskaddon  ▼.  South  Bend,  141  Ind.  596.  A  mortgage  which  does 
not  describe  the  land  Intended  to  be  mortgaged  cannot  be  reformed 
and  foreclosed  against  a  subsequent  bona  flde  purchaser  of  the 
land;  but  such  a  mortgage  may  be  reformed  and  foreclosed  against 
a  subsequent  purchaser  with  notice  of  the  mistake:  Pence  y.  Arm- 
strong, 95  Ind.  191,  197. 

While  a  court  of  chancery  will,  upon  proof  of  fraud,  accident, 
mistake^  or  surprise,  raise  an  equity  by  which  an  agi'eement  will  be 
rectified  according  to  the  intention  of  the  parties,  it  will  not  in- 
terfere, where  the  Instrument  Is  such  as  the  parties  themselves  de- 
signed It  to  be.  If  they  voluntarily  choose  to  express  themselves 
In  the  language  of  a  written  contract,  they  must  be  bound  by  it,  for 
there  Is  no  general  rule  better  settled,  or  more  just  in  itself,  than 
that  parties  who  enter  Into  contracts,  and  especially  contracts  in 
writing,  must  be  governed  by  them  as  made,  according  to  their 
true  Intent  and  meaning,  and  must  submit  to  the  legal  conse- 
quences  arising  from  them:  Dlzon  v.  Clayvllle,  44  Md.  573,  578; 
Mlddleton  y.  Newport  Hospital,  16  R.  I.  319,  329;  Trapp  v.  Moore, 
21  Ala.  698;  showhig  that  if  an  instrument  speaks  the  true  agree- 
ment between  the  parties,  equity  will  not  reform  It  because  one  or 
both  of  them  may  have  mistaken  its  legal  consequences^  or  mis- 
conceived its  efficiency.  As  the  only  ground  upon  which  a  court 
of  equity  is  authorised  to  reform  a  deed,  mortgage,  or  written  con- 
tract Is  that,  by  reason  of  fraud  or  mistake,  it  is  different  from 
what  the  parties  Intended  to  have  It,  equity  has  no  jurisdiction  to 
reform  the  writing  if  there  Is  no  fraud,  accident,  or  mistake  al- 
leged or  proved:  Shenandoah  Valley  R.  R.  Co.  v.  Dunlap,  86  Va. 
846;  Hlnton  y.  Citizens'  Mut  Ins.  Co.,  63  Ala.  488;  Hunt  v.  Rhodes, 
1  Pet  1;  Martin  y.  Hamlin,  18  Mich.  854;  100  Am.  Dec.  181;  Fehl- 
berg  Y.  Coelne,  16  R.  I.  162;  Kennerty  v.  Etiwan  Phosphate  Co., 
21  8.  C.  226;  68  Am.  Rep.  669;  Roundy  y.  Kent  75  Iowa,  662; 
Chute  Y.  Qulncy,  156  Bftass.  189;  Baltzer  y.  Raleigh  etc.  B.  R.  Co., 
115  U.  8.  684;  Cllmer  v.  Hovey,  15  Mich.  18;  Husted  v.  Van  Ness, 
1  N.  Y.  App.  Div.  120;  Grubb's  Appeal,  90  Pa.  St  22a  A  court  of 
chancery  will  not  take  cognizance  of  a  suit  brought  nominally  to 
reform  an  Instrument,  but  really  to  obtain  a  judicial  construction 
making  Its  meaning  certain:  Husted  v.  Van  Ness,  1  N.  Y.  App. 
PlY.  120.    Compare  Grubb's  Appeal,  90  Pa.  St.  22a     A   court   of 
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equity  win  not  reform  an  Instmment  wbere  there  Is. an  adequate 
remedy  at  law  or  under  tbe  statute:  Smith  y.  Griswold,  95  Iowa, 
.684;  Oldham  t.  First  Nat:  Bank,  85  N.  C.  240.  It  will  only  decree 
the  reformation  of  an  Instrument  as  a  means  of  enabling  a  party 
thereto  to  assert  or  maintain  some  right  thereunder:  Thompson  v. 
I'hoeniz  Ins.  Co.,  25  Fed.  Rep.  296,  298.  The  reformation  of  a  mort- 
gage, though  not  legally  necessary,  may  be  decreed,  if  it  will  be 
practically  useful  as  evidence  of  title:  Sherman  t.  Hanno,  66  N.  H. 
160,  166. 

Courts  of  equity  will  not  reform  instruments  ''unless  the  true 
state  of  the  case  can  be  established":  Persinger  v.  Chapman,  9^ 
Va.  349,  852;  and  "he  who  seeks  equity  must  do  equity/'  In  all 
cases  where  a  party  asks  for  the  reformation  of  a  deed,  mortgage, 
or  other  written  instrument,  he  must  stand  upon  some  equity  su- 
perior to  that  of  the  party  against  whom  he  asks  relief:  Conaway 
▼.  Gore.  21  Kan.  725.  If  the  only  relief  sought  is  the  reformation 
of  a  deed,  mortgage,  or  other  contract,  a  previous  demand  for  cor- 
rection is  essential;  but  if,  in  addition  to  the  reformation,  a  recov- 
ery is  asked,  no  prior  demand  Is  necessaiy:  Citizens'  Nat  Bank  v. 
Judy,  146  Ind.  322;  Sparta  School  Tp.  v.  Mendell,  138  Ind.  188;  Axtel 
V.  Chase,  83  Ind.  546.  Compare  Meyer  v.  Lathrop,  73  N.  Y.  315.  Thus, 
In  a  suit  to  reform  and  foreclose  a  mortgage,  it  is  unnecessary  to 
allege  or  prove  a  request  to  reform  the  instrument,  but  it  is  other- 
wise if  the  suit  is  only  to  reform  the  mortgage,  or  a  deed:  Axtel 
V.  Chase,  83  Ind.  546;  Walls  v.  State,  140  Ind.  16.  And  it  is  not 
necessary  to  allege  a  prior  request  for  the  correction  of  a  mistake 
In  a  contract  when  facts  are  stated  which  show  that  it  would 
have  been  a  vain  and  useless  formality:  Weathers  v.  Hill,  92  Ala. 
492.  Compare  quaere  In  Miller  v.  IjouisviUe  etc.  R.  B.  Co.,  83  Ala. 
274;  8  Am.  St.  Rep.  722. 

A  written  agreement,  while  It  exists,  must  control  as  to  all  the 
terms  expressed  therein,  although  they  may  differ  from  the  prior 
oral  agreement  of  the  parties.  Hence,  if  suit  is  brought  upon  the 
true  agreement,  the  written  contract  must  first,  as  a  condition 
precedent,  be  reformed  to  correspond  with  it,  where  the  difference 
is  caused  by  fraud  or  mistake;  Linton  v.  Unexcelled  Fireworks 
Co.,  128  N.  Y.  672;  Parker  v.  Schaller  Sav.  Bank,  98  Iowa,  246; 
Sun  Ins.  Co.  ▼.  Greenville  Bldg.  Assn.,  58  N.  J.  L.  367.  JL  court  of 
equity  will  refuse  reformation  where  that  question  is  unnecessarily 
brought  into  an  action:  Watson  v.  O'Neill,  14  Mont.  197,  200;  or 
where  the  case  is  weak  in  its  equities  and  the  property  to  be  af- 
fected is  insignificant  in  value:  Backus  v.  Jeffrey,  47  Mich.  127. 
Damages  may  be  sought  in  an  action  of  trespass  in  which  the 
reformation  of  a  deed  is  prayed  for:  Prater  v.  Bennett,  98  Ga.  413. 
A  city  councirs  resolution,  not  having  the  qualities  of  a  contract, 
cannot  be  so  reformed  as  to  give  it  the  ^quality  and  force  of  a  con- 
tract: Carskaddon  v.  South  Bend,  141  Ind.  596. 

Mistake  may  be  relieved  by  a  court  of  equity:  Snell  v.  Insurance 
Co.,  98  U.  S.  85,  89.  But  to  Justify  the  reformation  of  a  contract 
on  the  ground  of  mistake,  it  must  be  mutual,  as  we  shall  show 
further  on;  and,  for  the  present,  we  shall  pass  over  the  question 
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whether,  In  such  cases,  a  court  of  equity  will  relieve  against  a 
mistake  of  law  as  well  as  of  fact  Equity  will  reform  an  instru- 
ment for  mistake,  but  it  will  not  make  a  new  one  for  the  parties. 
When  It  Is  clearly  shown  that  the  parties  to  a  deed,  mortgage,  in- 
surance  policy,  or  other  contract,  by  reason  of  a  mistake,  did  not 
effect  what  they  intended,  a  court  of  equity  will  perfect  their  in- 
tention by  reforming  the  instrument:  Neininger  v.  State,  50  Ohio 
8t  S94;  40  Am.  St  Rep.  674,  and  note;  Beardsley  v.  Knight,  10  Vt 
185;  33  Am.  Dec.  103;  Price  ▼.  Gutts,  20  6a.  142;  74  Am.  Dec.  52; 
Baldwin  ▼.  National  Hedge  etc.  Co.,  73  Fed.  Rep.  574;  National 
Fire  Ins.  Co.  r.  Crane,  16  Md.  260;  77  Am.  Dec.  289;  Moore  v.  Vick, 
2  How.  746;  32  Am.  Dec.  301;  Smith  v.  Allen,  1  N.  J.  Eq.  43;  21 
Am.  Dec.  33;  Iverson  r.  Wilbum,  65  6a.  103;  Crookston  Imp.  Co. 
▼.  Marshall,  57  Minn.  333;  47  Am.  St  Rep.  612;  Miller  v.  McCarty, 
47  Minn.  321;  28  Am.  St  Rep.  375;  Larkins  v.  Riddle.  21  Ala.  252; 
Chirk  T.  Hart  57  Ala.  800;  Kennard  y.  Oeorge,  44  N.  H.  440.  Some 
cases  hold  that  a  court  of  equity  will  not  reform  a  deed,  mortgage,  or 
other  contract  for  mistake  unless  it  is  one  of  fact;  that  It  is  for  mis- 
take of  fact  alone,  and  not  of  law,  that  contracts  may  be  reformed: 
Purvlnes  ▼.  Harrison,  151  111.  219,  224;  Ruffner  ▼.  McConnel,  17  111. 
212;  63  Am.  Dec.  362;  Bums  r.  Caskey,  100  Mich.  04;  Fowler  ▼.  Black, 
136  111.  363;  but  the  remedy  of  reformation  has  been  administered, 
or  recognized.  In  numerous  cases,  where  the  mistake  was  in  the 
legal  effect  of  the  terms  of  the  instrument  the  court  drawing  no 
distinction  between  mistake  of  fact  anu  mistake  of  law:  See 
Neininger  ▼.  State,  QO  Ohio  St.  394;  40  Am.  St  Rep.  674;  Beards- 
ley  y.  Knight  10  Vt  185;  33  Am.  Dec.  193;  Price  v.  Cutts,  29  Oa. 
142;  74  Am.  Dec.  52;  National  Fire  Ins.  Co.  v.  Crane,  16  Md.  260;  77 
Am.  Dec  280;  Morgan  ▼.  Dod,  3  Colo.  551;  Shear  y.  Robinson,  18  Fla. 
879,  459;  Larkln  y.  Biddle,  21  Ala.  252;  Reed  y.  Root,  59  Iowa,  359; 
Kennard  y.  Ceorge,  44  N.  H.  440;  'and  in  other  cases  it  has  been  ex- 
pressly held  that  a  deed,  mortgage,  or  other  contract  may  be  reform- 
ed for  mistake  of  law  or  the  legal  effect  of  the  instrument  as  well  as 
for  mistake  of  fact  where  it  does  not  fulfill,  or  ylolates,  the  manifest 
intention  of  the  parties  thereto:  Leitensdorfer  y.  Delphy,  15  Mo. 
160;  55  Am.  Dec.  137;  Benson  y.  Markoe,  37  Minn.  30;  5  Am.  St 
Rep.  816;  Moore  y.  Tate.  114  Ahi.  582;  Park  y.  Blodgett  64  Conn. 
28;  Parish  y.  Camplin,  139  Ind.  1;  Allen  y.  Elder,  76  Ga.  674;  2 
Am.  St  Rep.  63;  McNaughten  v.  Partridge,  11  Ohio,  223;  38  Am. 
Dec.  731;  Eyauts  y.  Strode,  11  Ohio,  480;  38  Am.  Dec.  744;  Cas- 
sidy  y.  Metcalf,  66  Mo.  519,  529;  Heam  y.  Equitable  etc.  Co.,  4 
Cliff.  192;  Bailey  y.  American  Cent  Ins.,  4  McCrary,  221;  Brock 
y.  O'Dell,  44  8.  C.  22;  Michigan  Buggy  Co.  y.  Woodson,  59  Mo. 
App.  550;  Walden  y.  Skinner,  101  U.  S.  577,  583.  Compare  Hunt 
y.  Rousmanier,  1  Pet  14;  8  Wheat  174  ;  Roemer  y.  Conlon,  45  N.  J. 
Eq.  234,  236;  Reed  y.  Root,  59  Iowa,  359;  Clark  y.  Hart  57  Ala.  390; 
Kennard  y.  George,  44  N.  H.  440;  Eastman  y.  Proyident  Mutual 
Relief  Assn.,  65  N.  H.  176;  28  Am.  St  Rep.  29. 

It  Is  said,  in  many  cases,  that  a  mere  mistake  of  law,  without 
other  circumstances  with  respect  to  a  deed,  mortgage,  or  other  writ* 
ten  contract  is  no  ground  for  the  "high"  remedy  of  reformation  In 
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a  cotut  of  equity:  Snell  ▼.  Insurance  Co.,  08  TJ.  S.  85,  90;  United 
States  Bank  ▼.  Daniel,  12  Pet  32;  Woolworth  t.  McPherson,  65 
Fed.  Rep.  558;  KeUy  t.  Turner,  74  Ala.  513;  Trapp  ▼.  Moore,  21  Ala. 
6»3;  Middleton  ▼.  Newport  Hospital,  16  B.  I.  819;  Martin  ▼.  Hamlin, 
18  Mich.  354;  100  Am.  Dec  181;  Ohlander  t.  Dexter,  97  Ala.  476; 
Hershey  r.  Luce,  56  Ark.  320;  Rector  ▼.  Collins,  46  Ark.  167;  55  Am. 
Rep.  571;  Toops  r.  Snyder,  70  Ind.  554;  Baster  ▼.  Sererln,  78  Ind. 
540;  Williamson  t.  Hltner,  79  Ind.  238;  Anderson  ▼.  Tydings,  8  Md. 
427;  63  Am.  Dec.  708;  Cochran  ▼.  Pew,  159  Pa.  St  184;  Thompson 
y.  Thompson,  18  Ohio  St  73,  83;  Archer  ▼.  California  Lumber  Co., 
24  Or.  341;  Weed  r.  Weed,  94  N.  T.  213;  Calverly  ▼.  Harper,  40  IlL 
App.  96;  Fowler  ▼.  Black,  136  IlL  363;  and  It  has  been  held  that 
equity  will  not  reform  a  contract  for  mistake  of  law  where  tliere  is 
no  mistake  of  fact:  Leavitt  t.  Palmer,  3  N.  Y.  19;  51  Am  Dec.  333; 
but  we  understand  these  cases  to  hold  that  a  court  of  equity  will  not 
reform  a  written  contract  because  of  a  mistake  of  legal  rights  or  of 
law,  when  the  mistake  was  made  with  a  full  knowledge  of  the  facts 
and  without  fraud:  Loftus  ▼.  Fischer,  106  Cal.  616;  Deseret  Nat 
Bank  ▼.  Burton,  Utah,  April,  1898.  In  other  words,  if  the  instrument 
embodies  the  real  agreement  between  the  parties,  equity  will  not 
reform  it  because  one  or  both  of  them  may  have  mistaken  Its  legal 
consequences,  or  questions  of  law  respecting  the  subject  matter  of 
the  contract:  See  Trapp  t.  Moore,  21  Ala.  603;  Kelly  v.  Turner,  74 
Ala.  513;  Marshall  y.  Westrope,  98  Iowa,  324;  Mitchell  y.  Holman, 
80  Or.  280;  Ohlander  y.  Dexter,  97  Xla.  476.  The  use  of  language 
which  is  thought  by  the  parties  to  mean  what -the  law  says  it  does 
not  mean.  Is  not  a  basis  of  mistake  for  the  reformation  of  a  con- 
tract:  Cochran  y.  Pew,  150  Pa.  St  184.  Thus,  if  a  written  Instrument 
accurately  expresses  the  Intent  and  meaning  of  parties  thereto,  the 
fact  that  It  Is  a  conditional  sale,  which  they  belleye  to  be. a  mort- 
gage, does  not  change  the  character  or  effect  of  the  agreement: 
Hershey  y.  Luce,  56  Ark.  320. 

This  yiew  tends  to  harmonize  the  apparently  conflicting  cases  on 
the  subject  for  it  Is  certainly  true  that  when  the  terms  of  an  agree- 
ment employed  by  the  parties,  result  In  a  contract  different  from  the 
one  really  entered  into,  by  reason  of  omission,  ignorance,  or  mis- 
apprehension of  their  legal  effect  a  court  of  equity  will  reform  it  to 
effectuate  the  Intention  of  the  parties:  Moore  y.  Tate,  114  Ala.  582; 
Walden  ▼.  Skinner,  101  U.  S.  577;  Eyants  y.  Strode,  11  Ohio,  480; 
88  Am.  Dec.  744;  Bailey  y.  American  Gent  Ins.  Co.,  4  McCrary,  221; 
Brock  T.  0*Dell,  44  S.  O.  22;  Elliott  T.  Sackett  106  U.  S.  182,  141; 
Clark  y.  Hart  57  Ala.  390;  Reed  y.  Boot  59  Iowa,  869;  Ryder  y. 
Ryder,  19  R.  I.  188;  Trusdell  y.  Lehman,  47  N.  J.  Eq.  218;  Marshall 
y.  Westrope,  98  Iowa,  824.  As  said  In  Walden  y.  Skinner,  101  U.  8. 
577,  588:  "Decisions  of  undoubted  authority  hold  that  where  an  In- 
strument Is  drawn  and  executed  that  professes  or  Is  Intended  to 
carry  into  execution  an  agreement  which  Is  In  writing  or  by  parol, 
preylously  made  between  the  parties,  but  which,  by  mistake  of  the 
draughtsman,  either  as  to  fact  or  law,  does  not  fulfill,  or  which  yio- 
lates  the  manifest  intention  of  the  parties  to  the  agreement  equity 
will  correct  the  mistake  so  as  to  produce  a  conformity  of  the  Instru- 
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ment  to  the  agreement,  the  reason  of  the  mle  being  that  the  execution 
of  agreements  fairly  and  legally  made  is  one  of  the  peculiar  branches 
of  equity  Jurisdiction,  and  if  the  instrument  Intended  to  execute  the 
agreement  be  from  any  cause  insufficient  for  that  purpose,  the  agree- 
ment remains  as  much  unexecuted  as  if  the  party  had  refused  alto- 
gether to  comply  with  his  engagement,  and  a  court  of  equity  will, 
in  the  exercise  of  its  acknowledged  Jurisdiction,  afford  relief  in  the 
one  case  as  well  as  in  the  other,  by  compelling  the  delinquent  party 
to  perform  his  undertaking  according  to  the  terms  of  it  and  the 
manifest  intention  of  the  parties." 

A  perusal  of  the  adjudged  eases  also  Justifies  the  statement  that 
the  distinction  between  errors  of  law  and  errors  of  fact  is  of  much 
less  importance  in  the  reformation  of  contracts  than  is  commonly 
supposed,  that  it  has  had  very  little  practical  effect  upon  the  de- 
cisions of  th^  courts,  and  that,  while  not  ignored,  it  is  not  unf re- 
quently  mixed  up  with  other  considerations  which  outweigh  it.  "It 
is  no  longer  true,  if  it  ever  was,"  says  Torrance,  J.,  In  Park  ▼.  Blod- 
gett,  64  Conn.  28,  83,  '*that  a  mistake  of  law  is  no  ground  for  relief 
Ic  any  case,  as  will  be  seen  by  the  cases  hereinafter  cited.  Whether, 
then,  the  mistake  now  in  question  be  regarded  as  one  of  law  or  one 
of  fact  Is  not  of  much  consequence;  the  more  important  question  is, 
whether  it  is  such  a  mistake  as  a  court  of  equity  will  correct;  and 
this,  perhaps,  can  only,  or  at  least  can  best  be  determined  by  seeing 
whether  it  falls  within  any  of  the  well-recognixed  classes  of  cases 
In  which  such  relief  is  furnished.*'  While  it  Is  true  that  mere  mis- 
take of  law,  unattended  by  other  circumstances  affecting  the  case, 
does  not  Justify  the  reformation  of  a  contract,  which  is  drawn  as  the 
parties  Intended,  yet  equity  will  interfere  If  it  appears  that  the 
defendant,  availing  himself  of  the  opportunities  afforded  by  the 
mistake,  will  take  an  unconscionable  advantage,  without  consid- 
eration, the  plaintiff  being  blameless,  and  the  defendant  being  In 
no  position  entitling  him  to  equitable  protection:  Benson  ▼.  liarkoe, 
87  IdUnn.  80;  5  Am.  St  Rep.  816.  An  honest  mistake  of  law,  on  the 
part  of  both  parties  to  a  written  contract,  as  to  the  effect  of  the 
Instrument,  may  be  relieved  in  equity  by  way  of  reformation  of  the 
contract  where  the  mistake  operates  as  a  gross  injustice  to  one 
and  gives  an  unconscientious  advantage  to  the  other:  Allen  v.  Elder, 
76  Ga.  674;  2  Am.  St  Rep.  63.  "If,  after  making  an  agreement,  in 
the  process  of  reducing  such  agreement  to  a  written  form,  the  writ- 
ing, by  means  of  a  mistake  of  the  law,  fails  to  express  the  contract 
which  the  parties  actually  entered  Into,  equity  will  interfere  to 
reform  It  or  to  prevent  Its  enforcement  to  the  same  extent  as  if  the 
failure  of  the  writing  to  express  the  real  contract  was  caused  by  a 
mistake  of  fact  In  this  Instance,  there  is  no  mistake  as  to  the  legal 
Import  of  the  contract  actually  made,  but  the  mistake  of  law  pre- 
vents the  real  contract  from  being  embodied  In  the  written  Instru- 
ment": Pomeroy  on  Contracts,  sec.  284;  approved  and  applied  in 
Reed  v.  Root,  69  Iowa,  869;  Larkins  v.  BIddle,  21  Ala.  262;  Clark  v. 
Hart  67  Ala.  890;  Marshall  v.  Westrope,  98  Iowa,  824.  In  general, 
a  mistake,  either  of  fact  or  of  law,  made  by  one  party  only  to  an 
Instrument  does  not  Justify  the  re'onnation  of  It,  trat  nsllef  la 
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sometimes  granted,  In  special  cases  of  this  kind,  when  the  parties 
can  be  replaced  In  their  former  position:  Benson  v.  Markoe,  87  Minn. 
80;  5  Am.  St.  Rep.  816;  Tmesdale  ▼.  Sidle,  65  Minn.  315. 

A  mistake  of  law  Is  an  erroneous  conclusion  as  to  the  legal  effect 
of  known  facts.  The  construction  of  words  Is  a  matter  of  law.  So, 
If  parties  Instruct  an  officer  to  prepare  a  quitclaim  deed  for  their 
execution,  but  he  draws  a  deed  containing  language  which  amounts 
In  law  to  a  covenant  of  title  In  fee,  and  they  sign  the  deed,  knowing 
that  such  language  Is  In  It,  they  are  held  to  have  been  mistaken 
In  the  law,  that  Is  to  say.  In  the  legal  effect  of  the  language  used, 
and  In  the  legal  consequences  of  retaining  such  language  In  the  deed. 
But  a  mistake  of  fact  Is  a  mistake,  not  caused  by  the  neglect  of  a 
legal  duty  on  the  part  of  the  person  making  the  mistake,  and  con- 
sisting in  an  unconscious  ignorance  or  forgetfulness  of  a  fact,  past 
or  present,  material  to  the  contract,  or  belief  In  the  ])fesent  exist- 
ence of  a  thing  material  to  the  contract  which  does  not  exist,  or  In 
the  past  existence  of  a  thing  which  has  not  existed:  Purrines  y. 
Harrison,  151  111.  219,  228,  per  Magruder,  J. 

To  justify  the  reformation  of  a  deed,  mortgage,  settlement,  or  other 
contract,  on  the  ground  of  mistake,  unmixed  with  fraud,  the  author- 
ities are  unanimous  that  the  mistake  must  be  mutual  or  common  to 
both  parties.  A  mistake,  error,  or  misconception  of  one  of  the 
parties  only  is  not  enough,  and  the  mistake  must  be  about,  or  ma- 
terial to,  the  contract:  Purvlnes  ▼.  Harrison,  151  111.  219;  Moffett  Oo. 
Y.  Rochester,  82  Fed«  Rep.  255,  256;  Reeder  y.  Oorsuch,  55  Kan.  553; 
Andrews  y.  Andrews,  81  Me.  887;  Harvey's  case,  18  Gt.  of  Gl.  322; 
Dulany  v.  Rogers,  50  Md.  524;  Whltesides  v.  Taylor,  105  111.  496; 
Douglas  V.  Grant,  12  111.  App.  278;  Benson  v.  Markoe,  87  Minn.  80; 
5  Am.  St  Rep.  816;  Green  v.  Stone,  54  N.  J.  Bq.  887;  55  Am.  St  Rep. 
577;  Stockbridge  Iron  Go.  v.  Hudson  Iron  Go.,  102  Mass.  45,  48; 
Glark  y.  Hlgglns,  182  Mass.  586,  589;  Goates  v.  Buck,  93  Wis.  128; 
Martini  v.  Ghrlstensen,  60  Minn.  491;  Ranney  v.  McMullen,  5  Abb. 
N.  G.  246;  Norman  v.  Norman,  26  S.  G.  41;  Ramsey  v.  Smith,  82  N.  J. 
Bq.  28;  Farley  v.  Desloude^  69  Tex.  458;  Smith  v.  Mackln,  4  Lans.  41; 
Flshack  v.  Ball,  84  W.  Ya.  644;  Bames  Vacuum  Brake  Go.  v.  Pros- 
ser,  88  Hun,  843;  Garskaddon  v.  South  Bend,  141  Ind.  596;  Ghute  v. 
Qulncy,156  Mass.  189;  Lott  v.  Kaiser,  61  Tex.  665;Welles  v. Yates,  44 
N.  T.  525;  Ruffner  v.  McGonnel,  17  111.  212;  63  Am.  Dec.  362;  Blgelow 
V,  Wilson,  99  Iowa,  456;  Bums  v.  Gaskey,  100  Mich.  94;  Trustees  v. 
Delaware  Ins.  Go.,  98  Wis.  57;  New  York  Life  Ins.  Go.  v.  McMaster, 
87  Fed.  Rep.  68;  Deseret  Nat  Bank  v.  Burton,  Utah,  April,  1898; 
Home  Fire  Ins.  Go.  v.  Wood,  50  Neb.  381;  Bartlett  v.  Brown,  121 
Mo.  353;  White  v.  Port  Huron  etc.  Ry.  Go.,  18  Mich.  356,  note; 
Fehlberg  v.  Goslne,  16  R.  I.  162;  Webster  v.  Stark,  10  Lea,  406,  413; 
MarshaU  v.  Westrope,  98  Iowa,  324. 

''The  phrase  'mutual  mistake,'  as  used  in  equity,  means  a  mis- 
take common  to  all  the  parties  to  a  written  contract  or  instrument, 
and  it  usually  relates  to  a  mistake  concerning  the  contents  or  the 
legal  effect  of  the  contract  or  Instrument":  Page  v.  Hlgglns,  150 
Mass.  27,  31.  A  court  of  equity  will  not  reform  a  written  agree- 
ment, on  the  ground  of  mistake,  so  as  to  impose  on  one  of  the  par- 


Jan.  1898.]  Williams  v.  Hamilton.  491 

ties  obUgatlons  which  he  did  not  Intend  to  assume:  New  York  Life 
Ins.  Co.  y.  McMaster,  87  Fed.  Rep.  63.  If  one  party  to  a  contract 
makes  a  clerical  error  in  rednclng  the  terms  agreed  upon  to  writing, 
which  is  either  shared  in  or  known  to  be  a  mistake  by  the  other 
party  at  the  time  of  the  execution  of  the  agreement,  it  is  suffideni 
ground  for  decreeing  a  reformation:  Trenton  etc.  Go.  y.  Clay  Shingle 
Co.,  80  Fed.  Rep.  46.  A  court  of  equity  will  not  rectify  a  written 
contract  or  agreement  for  mistake  unless  both  parties  did  that  which 
neither  of  them  intended.  A  mistake  on  one  side  may  be  ground 
for  rescinding,  but  not  for  reforming  a  written  agreement:  Douglas 
y.  Grant,  12  lU.  App.  273;  Dulany  t.  Rogers,  50  Md.  524;  Fehlberg 
y.  Cosine,  16  R.  I.  162.  A  contract  for  the  sale  of  lands  cannot  be 
reformed  for  a  mistake  not  in  the  contract  itself,  or  in  the  writing 
embodying  it,  but  of  an  extrinsic  fact,  which,  if  known,  would  prob- 
ably haye  induced  the  parties  to  make  a  different  contract:  Webster 
y.  Stark,  10  Lea,  406,  413.  But  a  court  of  equity  may  reform  a  cou- 
tract  for  a  mistake  which  exists,  not  in  the  instrument  which  is 
intended  to  giye  effect  to  the  agreement,  but  in  the  agreement  itself: 
Hunt  y.  Rhodes,  1  Pet  1.  The  question  of  mutual  mistake  is  one  of 
fact  and  not  of  law:  Tooley  y.  Chase,  26  Or.  600;  Whlpperman  y. 
Dunn,  124  Ind.  849,  367.  Compare  Hartford  etc.  R.  R.  Co.  y.  Jack- 
son, 24  Conn.  614;  63  Amu  Dec.  177.  For  illustrations  of  mutual 
mistake  of  fact,  see  Puryines  y.  Harrison,  151  111.  219;  Andrews  y. 
Andrews,  81  Me.  837;  Crowe  y.  Lewin,  96  N.  Y.  423;  Riegel  y.  Amer- 
ican Life  Ins.  Co.,  140  Pa.  St  193;  23  Am.  St  Rep.  225;  MacVeagh 
y.  Bums,  2  8.  Dak.  88;  Wood  y.  Mlchaud,  63  Minn.  478;  Williams 
y.  Byerham,  90  Iowa,  420;  Brown  y.  Cranberry  etc.  Coal  Co.,  82  Fed. 
Rep.  861;  Holt  y.  Holt,  120  Cal.  67;  Trenton  etc.  Co.  y.  Clay 
Shingle  Co.,  80  Fed.  Rep.  46;  Darmour  y.  Chapman,  2  N.  Y.  App. 
Diy.  112;  Griffith  y.  Sebastian  County,  49  Ark.  25;  McKenzle  y.  Mc- 
Kenzle,  62  Yt  271;  Comstock  y.  Coon,  136  Ind.  640;  Parish  y.  Camp- 
lin,  139  Ind.  1;  Cleghom  y.  Zumwalt,  83  Cal.  166;  Bay  y.  Harnett, 
68  Iowa,  844;  Baker  y.  Pyatt,  108  Ind.  61. 

For  facts  held  not  to  constitute  a  mutual  mistake,  see  Loud  y. 
Barnes,  164  Mass.  344;  Haryey's  case,  13  Ct.  of  CI.  322;  Dulany  y. 
Rogers,  60  Md.  624;  Douglas  y.  Grant  12  111.  App.  273;  Comer  y. 
(;}ranniss,  76  Ga.  277;  Martini  y.  Christensen,  60  Minn.  491;  Ranney  y. 
McMullen,  6  Abb.  N.  C.  246;  Norman  y.  Norman,  26  S.  C.  41;  Pasman 
y.  Montague,  30  N.  J.  Eq.  385;  Trustees  y.  Delaware  Ins.  Co.,  93  Wis. 
67;  New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed.  Rep.  63;  Fehlberg 
y.  Cosine,  16  R.  I.  162;  Marshall  y.  Westrope,  98  Iowa,  324;  Citizens' 
Nat  Bank  y.  Judy,  146  Ind.  322;  Fames  Vacuum  Brake  Co.  y.  Pros- 
ser,  88  Hun.  343;  De  Voin  y.  De  Vein,  76  Wis.  66;  Morris  y.  Penrose, 
88  N.  J.  Bq.  629;  Chute  y.  Quincy,  166  Mass.  189;  Brenelser  y.  Dayis, 
141  Pa.  St  85;  Loftus  y.  Fischer,  106  Cal.  616;  Fltschen  y.  Thomas, 
9  Mont  62;  Bancharel  y.  Patlerson,  64  Minn.  454;  Lott  y.  Kaiser, 
61  Tex.  666;  Clark  y.  Hart,  67  Ala.  390;  lyerson  y.  Wiibum,  66  Ga. 
108. 

Evidence.— ^It  is  well-settled  law  that,  in  suits  to  reform  deeds,  moit- 
gages,  or  other  written  contracts  on  the  ground  of  fraud  or  mutual 
mistake  parol  eyidence  is  always  admissible  to  establish  the  fact  of 
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fraud  or  of  a  mistake,  and  In  what  It  consisted,  and  to  show  how  the 
writing  should  be  corrected  In  order  to  conform  to  the  agreement 
which  the  parties  actually  made.    This  Is  necessary  in  order  to  pre- 
vent fraud  and  injustice:  Gillespie  y.  Moon,  2  Johns.  Gh.  585;  7  Am. 
Dec.  550;  Fudge  v.  Payne,  86  Va.  808,  307;  Rowley  ▼.  FlanneUy,  30  N. 
J.  Eq.  612,  614;  TUton  y.  TUton,  9  N.  H.  385;  Dunham  v.  Chatham,  21 
Tex.  231;  78  Am.  Dec.  228;  Yates  v.  Cole,  1  Jones  Bq.  110;  59  Am. 
Dec.  602;  Poppleln  v.  Foley,  61  Md.  881;  Levy  v.  Ward,  33  La  Ann* 
1033;  Jones  y.  Sweet,  77  Ind.  187;  Morris  v.  Stem,  80  Ind.  227;  SneU  t. 
Insurance  Co.,  96  U.  S.  85,  89;  Hunt  v.  Rousmanler,  8  Wheat  174; 
Walden  y.  Skinner,  101  U.  8.  577;  Hathaway  v.  Brady,  23  CaL  121; 
rierson  y.  McCahiU,  23  Cal.  249;  Punrines  y.  Harrison,  151  111.  219; 
Craven  v.  Butterfleld,  80  Ind.  503;  Moale  v.  Buchanan,  11  Gill  &  J. 
814,  325;  EUiott  v.  Sackett,  108  U.  S.  132.  141;  Lott  v.  Kaiser,  61  Tez. 
665;  Moore  v.  Vick,  2  How.  746:  82  Am.  Dec  301.    Contra,  Blder  y, 
Elder,  10  Me.  80;  25  Am.  Dec.  205. 

If  an  instrument  contains  a  mistake  apparent  upon  Its  face,  a 
court  of  equity  may  reform  the  writing  without  parol  testimony  to 
prove  the  mistake,  as,  for  Instance,  where  a  seal  Is  omitted  from  a 
deed,  though  it  purports  to  be  under  seal,  or  where  there  is  no  grant- 
ing clause,  though  there  are  words  of  warranty:  Michel  v.  Tinsley, 
69  Mo.  442.  A  mistake,  though  it  arlsee  from  the  carelessness  of 
the  parties  themselves,  and  not  of  a  scrivener.  In  drawing  and  sign- 
ing a  deed,  may  be  proved  for  the  purposes  of  a  reformation:  Bald- 
win y.  National  Hedge  etc.  Co.,  73  Fed.  Rep.  574.  So,  in  an  action 
to  reform  a  written  substituted  contract  for  fraud  or  mistake,  and 
to  enforce  the  same  when  reformed,  or,  if  it  cannot  be  reformed, 
then  to  rescind  the  written  contract,  the  original  writing,  made  by 
the  same  parties  upon  the  subject  matter  in  dispute,  may  be  given 
In  evidence  and  also  the  subsequent  acts  done,  or  procured  to  be 
done,  by  the  party  charged  with  the  fraud  and  which  tend  to  prove 
the  fraud  or  mistake:  Railroad  Co.  v.  Stelnfeld,  42  Ohio  St  449.  See, 
also,  Stahn  v.  Hall,  10  Utah,  400.  When  reformation  is  sought  of 
a  deed  which,  through  fraud  or  misake,  conveyed  less  land  than 
was  orally  bought  and  paid  for,  the  case  does  not  stand  as  if  there 
were  no  deed;  and  the  error  may  be  corrected  without  proof  of  such 
part  performance  as  is  necessary  for  a  decree  of  specific  perform- 
ance compelling  a  conveyance  of  the  whole  land  when  no  part  of  it 
has  been  conveyed:  Hltchins  v.  Pettingill,  58  N.  H.  386, 389,  and  cases 
there  collected.  It  is  held  in  Nebraska  Loan  etc.  Co.  v.  Ignowski, 
Nebraska,  April,  1898,  that  a  person  who  seeks  to  rectify  a  deed  on 
the  ground  of  mistake  must  establish,  in  the  clearest  and  most  satis- 
factory manner,  that  the  alleged  intention  to  which  he  desires  it 
to  be  made  conformable  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution;  otherwise,  a  reformation 
of  the  Instrument  will  not  be  acccHrded.  The  maker  of  a  deed,  know- 
ing both  its  contents  and  legal  effect,  cannot,  in  the  absence  of 
fraud,  avoid  its  efPect  by  parol  proof  that  he  intended  it  to  convey 
a  different  estate:  Lott  y.  Kaiser,  61  Tez.  665;  and  a  court  of  chan- 
cery will  not,  by  the  aid  of  parol  evidoice,  rectify  an  agreement  for 
the  sale  of  lands  and  then  enf<«<ce  It  as  rectifledt  In  a  case  where 
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the  agreement  te  contained  in  two  Independent  writings,  and,  by  mis- 
take, each  of  the  parties  signs  only  the  writing  intended  to  be  signed 
by  the  othw:  Osbom  y.  Phelps,  19  Conn.  63;  48  Am.  Dec.  133. 

In  order  to  establish  mistake  in  an  instrument,  it  is  sufficient  to 
show  that  the  parties  had  agreed  to  accomplish  a  particular  object 
by  the  instrument  to  be  executed,  and  that  the  instrument  as  exe- 
cuted is  insufficient  to  effect  the  object:  Iieitensdorfer  v.  Delphy,  15 
Mo.  100;  65  Am.  Dec.  187;  and  to  justify  the  reformation  of  a  deed, 
mortgage,  or  other  written  contract,  on  the  ground  of  mistake,  the 
•Tidence  must  show  clearly  and  satisfactorily,  not  only  that  the 
writing  does  not  truly  express  the  intention  of  the  parties,  but  also 
what  they  intended  it  to  express,  or  what  the  actual  contract  was: 
Guilmartln  t.  Urquhart,  82  Ala.  570;  Slobodisky  y.  Phenix  Ins.  Co., 
52  Neb.  886;  Bishop  y.  Clay  ins.  Co.,  48  Conn.  187.  It  must  appear 
that  the  precise  terms  of  a  contract  had  been  orally  agreed  upon  be- 
tween the  parties,  and  that  the  written  instrument  afterward  signed 
fails  to  be,  as  it  was  intended,  an  execution  of  the  preyious  agree- 
ment, but  expresses  a  different  contract;  and  that  this  is  the  result 
of  a  mutual  mistake:  German  American  Ins.  Go.  y.  Day  is,  131  Mass. 
S18.  If  there  is  no  antecedent  agreement  to  which  the  writing  can 
be  conformed.  It  Is  clear  that  reformation,  on  the  ground  of  mis- 
take, must  be  refused:  St  Anthony  etc.  Ck>.  y.  Merriman,  85  Minn.  42. 

In  a  suit  for  the  reformation  of  a  deed,  mortgage,  insurance  pol- 
icy, or  other  written  contract,  on  the  ground  of  mistake  or  fraud, 
the  complainant  must  make  out  a  perfectly  clear  case,  free  from 
doubt  The  eyidence,  not  only  of  the  agreement  actually  made, 
but  of  the  mutuality  <^  the  mistake,  must  be  "clear,  conylncing, 
and  satisfactory,"  for  **6ourts  of  equity  do  not  grant  the  high  remedy 
or  reformation  upon  a  probability,  nor  eyen  upon  a  mere  prepon- 
derance of  the  eyidence,  but  only  upon  a  certainty  of  the  error": 
Pomeroy's  Bquity  Jurisprudence,  sec.  859;  Harding  y.  Long,  103  N. 
G.  1;  14  Am.  St  Bep.  775;  Gillespie  y.  Moon,  2  Johns.  Gh.  585;  7  Am. 
Dec.  558;  Board  of  Gommrs.  y.  Owens,  138  Ind.  183,  187;  German 
American  Ins.  Go.  y.  Dayls,  181  Mass.  816;  Bishop  y.  Glay  Ins.  Go., 
48  Gonn.  167;  Porylnes  y.  Harrison,  151  111.  219;  Moore  y.  Tate,  114 
Ala.  582;  Slobidsky  y.  Phenix  Ins.  Go.,  52  Neb.  395;  Green  y.  Stone, 
54  N.  J.  Eq.  887;  55  Am.  St  Bep.  577;  Benson  y.  Marko^,  37  Minn.  30; 
6  Am.  8t  B^.  816;  Hutchinson  y.  Alnsworth,  78  Cal.  452;  2  Am.  St 
Bep.  828;  Sawyer  y.  Hoyey,  8  Allen,  881;  81  Am.  Dec.  659,  and  note; 
Warrick  y.  Smith,  86  111.  App.  619;  Allen  y.  Elder,  76  Ga.  674;  2  Am. 
St  Bep.  68;  Buffner  y.  McGonnel,  17  III.  212;  63  Am.  Dec.  862;  North- 
field  Ins.  Go.  y.  Sweet  46  IlL  App.  596;  Griswold  y.  Hazard,  26  Fed. 
Bep.  185;  Harrison  y.  Hartford  Fire  Ins.  Go.,  80  Fed.  Bep.  862;  Van 
Vleet  y.  Sledge,  45  Fed.  Bep.  748;  Baldwin  y.  National  Hedge  etc. 
Go.,  67  Fed.  Bep.  858;  Bowers  y.  New  York  Life  Ins.  Go.,  68  Fed. 
Bep.  785;  Baltaer  y.  Baleigh  etc.  B.  B.,  115  U.  S.  634,  645;  Baldwin  y. 
National  Hedge  etc.  Go.,  78  Fed.  Bep.  574;  Bowers  y.  New  York 
Life  Ins.  Go.,  68  Fed.  Bep.  785;  New  York  Life  Ins.  Go.  y.  Mc- 
Master,  87  Fed.  Bep.  68;  Heam  y.  Equitable  etc.  Ins.  Go.,  4  Gllff. 
192;  Lestrade  y.  Barth,  19  Gal.  660;  Jamatt  y.  Gooper,  59  Gal.  703; 
Gox  y.  Woods.  67  Gat  817;  Bishop  y.  Glay  Ins.  Go.,  49  Gonn.  167; 
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Pranklln  y.  Jones,  22  Fla.  526;  McDonnell  v.  Milholland,  48  Md.  540; 
StUes  y.  Willis,  66  Md.  552;  Shepard  y.  Shepard,  36  Mich.  173;  Vary 
y.  Shea,  86  Mich.  888;  White  y.  Port  Huron  Ry.  Co.,  18  Mich.  356; 
Bates  y.  Bates,  56  Mich.  405;  Bums  y.Gaskey,  100  Mich.  94;  Bart- 
lett  y.  Brown,  121  Mo.  853;  Henderson  y.  Beasiey,  137  Mo.  190; 
Parker  y.  Vanhooser,  142  Mo.  621;  Home  Fire  Ins.  Go.  y.  Wood,  50 
Neb.  381;  Rowley  y.  Plannelly,  30  N.  J.  Eq.  612,  614;  Smith  y.  Allen, 
1  N.  J.  Eq.  43;  21  Am.  Dec.  83;  Oreer  y.  Caldwell,  14  Ga.  207;  58  Am. 
Dec.  558;  Ramsey  y.  Smith,  82  N.  J.  Eq.  28;  Cummins  y.  Bulgin, 
87  N.  J.  Eq.  476;  Roemer  y.  Oonlon,  45  N.  J.  Eq.  234,  236;  Green  y. 
Stone,  54  N.  J.  Eq.  887;  65  Am.  St.  Rep.  577;  Kornegay  y.  Everett, 
90  N.  O.  30;  Penfield  y.  New  Rochelle,  18  N.  T.  App.  Div.  83;  Remit- 
lard  y.  Prescott,  8  Or.  87;  McCoy  y.  Bayley,  8  Or.  196;  Stafford  y. 
Giles,  135  Pa.  St  411;  Thayer  y.  Seep,  168  Pa.  St  414;  Deseret  Nat 
Bank  y.  Burton,  Utah,  April,  1896;  Pulaski  Iron  Co.  y.  Palmer,  89 
Va.  384;  Donaldson  y.  Levine,  93  Va.  472;  Jarrell  y.  Jarrell,  27  W. 
Va.  748;  Fishack  y.  Ball,  84  W.  Ya.  644;  Sable  y.  Malonoy,  48  Wis. 
331;  Melswinkel  y.  St  Paul  etc  Ins.  Co.,  75  Wis.  147;  Conant  y. 
Estate  of  Kimball,  95  Wis.  550. 

In  some  cases,  it  is  said  that  the  eyidence  must  be  clear,  "exact" 
and  satisfactory:  Bz  parte  Ashhurst,  100  Ala.  573;  Moore  y.  Tate, 
114  Ala.  582,  584;  Sawyer  y.  Hoyey,  8  Allen,  331;  81  Am.  Dec.  659; 
in  others  that  it  must  be  clear,  "precise,'*  and  indubitable:  Breneiser 
y.  Dayis,  141  Pa.  St  85;  BoyertOwn  Nat  Bank  y.  Hartman,  147  Pa. 
St  558;  30  Am.  St  Rep.  759;  Sylylus  y.  Kosek,  117  Pa.  St  67;  2 
Am.  St  Rep.  645;  and  in  others,  that  the  eyidence  must  be  of  such 
weight  and  directness  as  to  establish  the  facts  alleged,  not  only  by  a 
preponderance  of  eyidence,  but  beyond  a  reasonable  doubt;  Boyer- 
town  Nat  Bank  y.  Hartman,  147  Pa.  St  558;  30  Am.  St  Rep.  759; 
Stockbridge  Iron  Co.  y.  Hudson  Iron  Co..  102  Mass.  45;  MuUer  y.  Rhu- 
man,  62  Ga.  832;  Heryey  y.  Sayery,  48  Iowa,  313;  Hupsch  y.  Resch, 
45  N.  J.  Eq.  657,  662;  Fudge  y.  Payne,  86  Va.  303;  though  it  has  been 
held  that  one  who  seeks  to  haye  a  deed  reformed  on  the  ground 
that  it  was  procured  by  fraud  may  establish  his  case  by  a  clear  pre- 
ponderance of  the  eyidence,  without  making  it  so  condusiye  as  to 
leaye  no  room  for  doubt:  Archer  y.  California  Lumber  Co.,  24  Or. 
841;  Harding  y.  Long,  108  N.  C.  1;  14  Am.  St  Rep.  775;  and  that  to 
reform  a  contract  on  the  ground  of  mistake  it  is  enough  to  estab- 
lish the  case  by  satisfactory  proofs,  without  establishing  it  beyond 
a  reasonable  doubt:  Southard  y.  Curley,  134  N.  T.  148;  30  Am.  St 
Rep.  642;  Strayer  y.  Stone,  47  Iowa,  333.  It  is  sometimes  said  that 
the  eyidence  in  such  cases  must  be  clear,  "positiye,"  and  convincing: 
Christopher  etc.  R.  R.  Co.  y.  Twenty-third  St  Ry.  Co.,  149  N.  Y.  51; 
and  that  no  reformation  will  be  granted  except  upon  a  "yery  con- 
ylncing  preponderance"  of  eyidence  in  favor  of  the  complainant: 
Reynolds  v.  Campbell,  45  Mich.  529,  531.  The  rule  which  expresses 
the  degree  of  proof  required  in  the  reformation  of  contracts  f <^  fraud 
or  mistake  is  stated  in  various  ways  by  the  courts,  even  of  the  same 
state,  but  whatever  may  be  its  form,  the  evidence  must  be  sufB- 
ciently  cogent  to  thoroughly  satisfy  the  mind  of  the  court  that  fraud 
has  been  committed  or  tbnt  a  mistake  has  been  made:  Simmons 
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Greek  Coal  Co.  v.  Doran,  142  U.  S.  417,  435.  The  mistake  may*  of 
OQtirse,  be  admitted,  but  if  not.  it  should  be  proved  as  much  to  the 
aatisfactlon  of  the  court  aa  if  admitted:  Ford  y.  Joyce,  78  N.  Y.  618. 
The  rule  requiring  the  evidence  to  be  ''clear,  convincing,  and  satis- 
factory,*' does  not  necessarily  preclude  relief  because  the  testimony 
is  conflicting:  Hutchinson  v.  Alnsworth,  73  Cal.  452;  2  Am.  St.  Rep. 
823;  Baldwin  v.  National  Hedge  etc.  Co.,  73  Fed.  Rep.  574;  though 
there  are  doubtless  many  cases  in  which  reformation  would  not  be 
granted  where  the  mistake  is  strongly  denied:  Green  v.  Stone,  54 
N.  J.  Bq.  887;  66  Am.  St  Rep.  677.  In  suits  for  the  reformation  of 
deeds,  mortgages,  or  other  written  contracts,  on  the  ground  of  mis- 
take, the  burden  is  upon  the  complainant  to  show  the  mistake  and 
that  it  was  mutual:  Purvlnea  y.  Harrison,  151  lU.  219;  Howland  v. 
Blake,  97  U.  8.  624,  628;  Donaldson  y.  Levine,  93  Va.  472;  Tyson  v. 
Chestnut,  100  Ala.  671;  Moore  y.  Tate,  114  Ala.  582;  Parker  v.  Van- 
boozer,  142  Mo.  621;  but  the  burden  Is  on  the  defendant  to  show  such 
acquiescence  on  the  part  of  the  complainant,  after  knowledge  of  a 
mistake,  as  to  render  it  inequitable  to  grant  the  relief  asked:  Roszell 
V.  Roszell,  109  Ind.  854. 

If  the  evidence,  In  an  action  for  the  reformation  of  a  deed,  mort- 
gage, insurance  policy,  or  other  contract,  is  clear,  satisfactory,  and 
convincing  that  fraud  has  been  committed,  or  that  a  mutual  mistake 
haa  been  made,  it  is  sufflcent  to  justify  a  reformation,  but  such  suffi- 
ciency must  necessarily  depend  upon  the  special  circumstances  of 
each  particular  case:  West  y.  West,  90  Iowa,  41;  Critchfield  v.  Kline, 
89  Kan.  721;  Dod  v.  Paul,  48  N.  J.  Eq.  302;  Knox  v.  Lycoming  Fire 
Ins.  Co.,  60  Wis.  671;  Stafford  y.  Giles,  135  Pa.  St  411,  417;  Wait  v. 
Axford,  68  Mich.  227;  Johnson  v.  Wilson,  111  Mich.  114;  Osterhout 
etc.  Lumber  Co.  y  Rice,  93  Mich.  853;  Harding  v.  Wright  138  Mo. 
11,  16;  Weathers  y.  Hill,  92  Ala.  492;  Pacific  Mut  Life  Ins.  Co.  v. 
Prank,  44  Neb.  820;  Osbom  y.  Ketchum,  25  Or.  352;  Kraushaar  v. 
Hauk,  27  Or.  92;  Layman  y.  Minneapolis  Realty  Co.,  60  Minn.  136; 
Martini  y.  Christensen,  60  Minn.  491;  Ward  v.  Waterman,  86  CaL 
488,  504;  Wilson  y.  Moriarty,  88  Cal.  207;  Haack  v.  Weicken,  118 
N.  T.  67;  Murdoch  y.  Leonard,  16  Wash.  142;  Kropp  v.  Kropp,  97 
Wis.  187.  Otherwise,  reformation  must  be  refused  for  want  of 
proof:  Bumell  y.  Morris,  106  Ala.  849;  Moore  v.  Tate,  114  Ala.  582; 
Dean  y.  Equitable  Fire  Ins.  Co.,  4  Cliff.  675;  Baltzer  y.  Raleigh  etc. 
R.  R.,  115  U.  S.  634,  645;  Habbe  v.  Vide,  148  Ind.  116;  George  v. 
Howard,  66  Iowa.  646;  Des  Moines  County  etc.  Soc.  v.  Tubbessing, 
87  Iowa,  138.  141;  Osmundson  v.  Thompson,  90  Iowa,  755;  Taylor  v. 
Sheridan,  91  Iowa,  720;  Kemmerer  v.  Owens,  91  Iowa,  737;  Rensink 
V.  Wlggers,  99  Iowa,  39;  Hoyer  y.  King,  101  Iowa,  363;  Linscott  v. 
Linscott,  83  Me.-  384;  German  American  Ins.  Co.  v.  Davis,  131  Mass. 
816;  Harris  v.  Smith,  40  Mich.  453;  Gilchrist  v.  Kelley,  85  Mich.  413; 
St  Anthony  Falls  etc.  Co.  y.  Merriman,  35  Minn.  42;  Fanning  v. 
Doan,  189  Mo.  892;  Parker  y.  Yanhoozer,  142  Mo.  621;  Home  Fire 
Ins.  Co.  y.  Wood,  60  Neb.  381;  Moran  v.  McLarty,  75  N.  T.  25;  Allison 
etc.  Co.  y.  Allison,  144  N.  Y.  21;  Weed  v.  Whitehead,  1  N.  Y.  App. 
Div.  102;  Greene  v.  Smith,  13  N.  Y.  App.  Dlv.  469:  Ray  v.  Commls- 
aioners,  110  N.  a  169;  Boyertown  Nat  Bank  y.  Hartman,  147  Pa.  St 


496  WiLLiABCsv.  Hamilton.  [Iowa, 

658;  80  Am.  St  Rep.  759;  McClaln  ▼.  Binlth,  158  Pa.  St.  40;  Liggett 
▼.  ShJra,  150  Pa.  St.  350;  Fudge  v.  Payne,  86  Va.  303;  Meade  v.  Nor- 
folk etc.  R.  R.  Co.,  89  Va.  290.    Thus,  the  reformation  of  a  deed  will 
be  denied  where  it  la  not  clearly  shown  that  the  parties  to  the  con- 
tract Intended  to  conrey  a  particular  piece  of  land  other  than  the  one 
described  in  the  deed:  Seward  y.  Spurgeon,  9  Wash.  74.    A  policy  of 
insurance  will  not  be  reformed  unless  the  evidence  is  clear  and  con- 
▼incing,  beyond  reasonable  controversy,  that  the  correction  asked 
expressed  the  understanding  of  both  parties  thereto  at  the  time  it 
was  executed:  Meiswinkel  v.  St  Paul  etc.  Ins.  Co.,  75  Wis.  147.    If 
the  contracting  parties  were  experienced  business  men,  and  the  con- 
tract was  executed  and  delivered,  and  its  terms  were  clear  and  ex- 
plicit in  every  part  a  court  of  equity  will  not  reform  the  contract 
at  the  request  of  the  defendant  where  the  testimony  for  the  plaintiff 
decidedly  supports  his  contention  that  the  writing  sued  on  expresses 
the  real  contract:  Vaughn  v.  Digman,  Ky.,  Nov.  1897.    Wherever 
the  evidence  leaves  the  matter  in  doubt  ao  that  the  mistake  is  not 
made  entlr^  plain,  equity  will  withhold  relief  on  the  ground  that 
the  written  paper  must  be  treated  as  a  full  and  correct  expression  of 
the  intent  of  the  parties  until  the  contrary  is  established  beyond 
reasonable  controversy:  GuUlnane  v.  District  of  Columbia,  18  Ct  of 
CI.  577,  594. 

Pleading.— Equity  will  reform  written  contracts  upon  proper  aver- 
ments and  proof:  Tyson  v.  Chesnut,  100  Ala.  571.  We  have  seen 
what  the  proof  must  be,  and  fraud  or  mistake  must  be  pleaded  be- 
fore the  equitable  power  of  reformation  can  be  invoked:  Anderson 
V.  Logan,  105  N.  C.  206.  271,  either  affirmatively  or  defensively; 
Moore  v.  Vick,  2  How.  746;  32  Am.  Dec.  301;  Leitensdorfer  v.  Del- 
pry,  15  Mo.  160;  65  Am.  Dec.  137;  Barlow  v.  Elliott,  56  Mo.  App.  374. 
A  court  of  equity  cannot  reform  a  written  contract  for  fraud  or  mis- 
take, unless  the  fraud  or  mistake  is  alleged  in  the  complaint  or  an- 
swer, for  matters  not  charged  In  the  bill  or  averred  In  the  answer 
are  not  in  issue:  Burley  v.  Weller,  14  W.  Va.  264;  Cox  v.  Esteb,  68 
Mo.  110;  Gamble  v.  Daugherty,  71  Mo.  599;  Sanford  v.  Nyman,  23 
Mich.  326.  In  a  suit  to  reform  a  written  contract,  the  complaint 
should  show  the  original  agreement  of  the  parties,  should  point  out 
clearly  wherein  the  writing  differs  from  the  agreement  and  that 
such  difference  was  caused  by  fraud  or  mutual  mistake,  and  did  not 
arise  from  the  gross  negligence  of  the  plaintiff:  Lewis  v.  Lewis,  5 
Or.  170;  Hyland  v.  Hyland,  19  Or.  51;  Osborn  v.  Ketchum,  25  Or. 
852;  Durham  v.  Fire  etc.  Ins.  Co.,  22  Fed.  Rep.  468;  Meier  v.  Kelly, 
20  Or.  86;  Fly  v.  Brooks,  64  Ind.  50;  Christensen  v.  HoUingswortli, 
Idaho,  May,  1898;  Schoonover  v.  Dougherty,  65  Ind.  463;  Walls  v. 
Mallott,  140  Ind.  16;  Comstock  v.  Coon,  135  Ind.  640.;  Taylor  v.  Deve* 
rell,  43  Kan.  469;  Citizens'  Nat  Bank  v.  Judy,  146  Ind.  822;  Anderson 
V.  Jarrett,  43  W.  Va.  246.  Otherwise,  the  complaint  is  insufficient  and 
demurrable:  Ramsey  v.  Smith,  32  N.  J.  Eq.  28;  Norrls  v.  Colorado 
etc.  Co.,  22  Colo.  162;  Biintnall  v.  Briggs,  87  Iowa,  538;  Rowe  v.  Hor- 
ton,  65  Tex.  89.  Thus,  upon  a  bill  to  reform  a  warrant  drawn  on 
the  wrong  fund  of  a  city  treasury,  the  complainant  must  allege  and 
prove  that  the  treasurer  has  in  his  hands  sufficient  funds  to  meet 


Jan.  1898.]  Williams  v.  Hamilton.  497 

the  order  and  applicable  to  tbat  purpose:  East  St  Louis  v.  Knmsey 
Mfg.  Co.,  84  III.  App.  458.  In  order  to  have  a  written  contract  re- 
formed on  the  ground  of  mistake,  the  pleader  should  state  why  the 
terms  of  the  actual  contract  happened  to  be  left  out,  or  how  terms 
not  agreed  upon  came  to  be  inserted:  Foster  y.  Schmeer,  15  Or.  363. 
The  fact  that  a  complaint.  In  an  action  for  the  reformation  of  a 
mortgage,  does  not,  in  express  terms,  aver  that  the  instrument  was 
erroneously  executed  through  "mutual  mistake,"  does  not  render  the 
pleading  insufficient  if  it  sets  up  facts  from  which  such  a  conclu- 
sion is  inevitable:  Murdoch  y.  Leonard,  15  Wash.  142.  See,  also. 
Prater  v.  Bennett,  98  Ga.  418.  In  a  suit  to  correct  an  alleged  mis- 
take In  a  deed,  the  complaint  should  state  some  circumstances  relat- 
ing to  the  nature  or  situation  of  the  property,  which  show  that  an 
unfair  advantage  has  been  gained  by  the  defendant  through  the  mis- 
take, and  that  it  is  against  good  conscience  to  allow  the  mistake  to 
stand:  Lewis  y.  Lewis,  5  Or.  169,  176.  In  a  bill  to  reform  a  policy 
of  insurance,  it  is  sometimes  permissible  to  charge  fraud  or  mistake 
in  the  alternative:  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed.  Rep. 
785.  Allegations  in  a  bill  for  the  reformation  of  a  written  contract 
on  the  ground  of  accident  and  mistake,  that  the  terms  of  the  con- 
tract were  agreed  upon,  that  they  were  to  be  put  in  writing  by  the 
plaintiff,  and  that  both  plaintiff  and  defendant  executed  the  writ- 
ing under  the  mistaken  impression  that  it  did  conform  to  the  prior 
verbal  agreement,  fully  meet  an  objection  that  the  bill  states  merely 
a  case  of  unilateral  mistake  In  making  a  "proposition":  Providence 
Steam-Bngine  Co.  v.  Hathaway  Mfg.  Co.,  79  Fed.  Rep.  512.  The 
reformation  of  a  deed  is  fairly  within  a  prayer  for  general  relief 
to  equity:  Haslett  v.  Stephany,  66  N.  J.  Eq.  68,  78.  A  plea  to  a  bill 
In  equity  which  seeks  to  reform  a  deed  and  mortgage  is  insufficient 
if  it  does  not  meet  the  issues  raised  by  the  bill,  or  set  up  any  de- 
fense In  bar  of  the  equity  of  the  bill:  Cranston  Print  Works  v.  Dyer, 
18  B.  I.  626.  If  a  bill  to  reform  a  deed  alleges  a  mistake  of  the 
scrivener,  by  which  a  fee  was  conveyed,  instead  of  an  intended  life 
estate,  and  the  proof  is  that  parties  to  the  deed,  by  deception,  caused 
the  grantors  to  sign  it,  there  is  a  fatal  variance:  Adams  v.  Gill,  158 
UL  100;  but  there  is  no  substantial  or  material  variance  where  the 
complaint  avers  a  "mutual'*  mistake,  while  the  findings  are  that  the 
mistake  was  that  of  the  plaintiff,  and  that  the  defendant  knew  of 
such  mistake  at  the  time:  Holt  v.  Holt,  120  Cal.  67.  The  defense 
that  a  clause  in  a  deed  assuming  to  pay  a  mortgage  debt  was  in- 
serted by  mistake,  must  be  set  up  by  cross-bill,  and  all  of  the  par- 
ties interested  must  be  made  parties  thereto:  Green  v.  Stone,  54 
N.  J.  Bq.  887;  55  Am.  St  Rep.  577. 

jP*raiM2.— Much  has  already  been  said  about  fraud,  in  a  general  way, 
as  it  figures  in  suits  for  the  reformation  of  contracts,  but  it  probably 
deserves  some  further  and  special  consideration.  It  is  clear  that 
the  reformation  of  a  contract  may  be  had  for  fraud  or  inequitable 
conduct  on  one  side  and  mistake  on  the  other:  Bancharel  v.  Patter- 
son, 64  Minn.  454,  456;  Citizens'  Nat  Bank  v.  Judy,  146  Ind.  322; 
New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed.  Rep.  63;  Marshall  v. 
Westrope,  98  Iowa,  324;  ircher  v.  California  Lumber  Co.,  24  Or. 
AIL  tti.  aip.  Vol.  lxv.- 
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341;  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  Y.  235;  83  Am.  Rep.  007;  Lott 
V.  Kai8er,  61  Tex.  665;  Bush  v.  Merriman,  87  Mich.  260;  Prater  t. 
Bennett,  98  Ga.  413;  Winans  t.  Huyck,  71  Iowa,  459.  Thus,  if  one 
whose  duty  It  Is  to  prepare  a  written  contract  according  to  a  pre- 
vious agreement,  prepares  one  materially  different  from  the  agree- 
ment, by  changing  Its  terms,  and  delivers  it  as  in  accordance  with 
such  agreement,  he  commits  a  fraud  which  entitles  the  deceived 
party  to  a  reformation:  Hansford  v.  Freeman,  99  6a.  376;  McDonald 
V.  Yungbluth,  46  Fed.  Rep.  836;  Hay  v.  Star  Fire  Ins.  Co.,  77  N.  Y. 
235;  33  Am.  Rep.  607;  Bergen  v.  Ebey,  88  111.  269.  See,  also,  Pulaski 
Iron  Co.  v.  Palmer,  89  Va.  384.  If  stipulations  are  kept  out  of  a  con- 
tract by  fraud,  the  contract  may  be  reformed  in  equity,  and  specif- 
ically enforced:  Cubberly  v.  Cubberly,  39  N.  J.  Bq.  514.  Equity  may 
reform  a  deed  for  fraud  notwithstanding  the  plaintiff's  negligence: 
Hitchins  v.  Pettingill.  58  N.  H.  8.  Equity  will  relieve  against  a  mis- 
take, either  of  law  or  of  fact,  where  it  is  produced  by  misleading 
statements  or  representations  of  the  other  party  to  the  contract: 
Lott  V.  Kaiser,  61  Tex.  6G5;  Bales  v.  Hunt,  77  Ind.  355,  360;  Snell  v. 
Insurance  Co.,  08  U.  S.  85,  91.  A  mistake  of  law  as  to  a  contract, 
caused  by  fraud,  imposition,  or  misrepresentation  may  be  relieved 
against  in  equity:  Kyle  v.  Fehley,  81  Wis.  67;  29  Am.  St  Rep.  866; 
Bush  V.  Merriman.  87  Mich.  260,  269.  As  between  parties  standing 
on  an  equality,  inadequacy  of  price  is  not  of  itself  sufficient  ground 
for  reformation,  yet  it  is  a  material  fact,  which,  taken  in  connec- 
tion with  other  facts,  may  amount  to  proof  of  fraud  or  mistake  such 
as  will  warrant  a  reformation:  Baldwin  v.  National  Hedge  etc.  Co., 
73  Fed.  Rep.  574;  and  it  has  been  held  that  equity  has  jurisdiction 
of  a  suit  to  set  aside  a  settlement  and  reform  a  deed  given  in  pursu- 
ance thereof,  because  of  fraud  on  the  part  of  the  grantor  in  includ- 
ing therein  land  to  which  he  had  no  title,  notwithstanding  the  exist- 
ence of  a  concurrent  remedy  at  law  on  the  covenants  of  the  deed: 
Hancock  v.  Cassett,  45  Fed.  Rep.  754;  for,  where  fraud  or  mistake 
is  the  ground  of  relief,  the  jurisdiction  of  a  court  of  equity  is  not 
ousted  by  a  concurrent  remedy  at  law:  Hancock  v.  Cassett,  45  Fed. 
Rep.  754,  755. 

If  no  fraud  Is  proved  on  one  side,  there  can,  of  course,  be  no  ref- 
OTmation,  notwithstanding  a  mistake  or  ignorance  of  fact  on  the 
other:  Archer  v.  California  Lumber  Co.,  24  Or.  341;  Ranney  v.  Mc- 
Mullen,  5  Abb.  N.  C.  246;  Pasman  v.  Montague,  30  N.  J.  Eq.  385; 
Prescott  V.  Cooper,  87  La.  Ann.  553;  Raymond  v.  Cox*  44  N.  J.  Eq. 
415;  Monks  v.  McGrady,  71  Tex.  134;  Hollenback's  Appeal,  121  Pa. 
St  322;  Martini  v.  Christensen,  60  Minn.  491;  Rushton  T.  Hallett,  8 
Utah,  277;  Comer  v.  Granniss,  75  Ga.  277;  Chute  y.  Quincy,  156  Mass. 
189.  **The  rules  of  evidence  at  law  and  In  equity,"  says  Champlin, 
C.  J.,  in  Bush  y.  Merriman,  87  Mich.  200,  268,  *'are  the  saifte,  but 
when  the  question  is  not  what  the  terms  of  the  written  contract  are, 
but  whether  the  contract  as  written  was  entered  into,  or  whether  it 
was  obtained  by  fraud,  or  is  founded  in  surprise,  accident,  or  mis- 
take, these  subjects  of  inquiry  are  open  to  parol  testimony,  irre- 
spective of  what  the  writing  contains." 

The  fact  that  one  of  the  parties  to  a  contract,  whatever  may  be 
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Its  sabject  matter,  Is  Ignorant  and  illiterate,  does  not  jnstlfy  Its  ref- 
ormation, thongh  it  may  be  otherwise  where  some  relation  of  trust 
or  confidence  existed  between  the  parties,  or  there  was  fraud  or  mis- 
representation, or  if  the  means  of  knowledge  as  to  the  terms  and 
conditions  of  the  contract  were  not  equally  open  and  accessible  to 
both  parties:  Archer  ▼.  California  Lumber  Co.,  24  Or.  341;  Allen  v. 
Elder,  76  Ga.  674;  2  Am.  St  Rep.  63;  CJomer  v.  Granniss,  75  Ga. 
277;  Hunt  v.  Rousmaniere,  1  Pet  1;  Mason  v.  Pelletier,  82  N.  C.  40. 
Thus,  If  a  deed  is  executed  by  an  ignorant  and  illiterate  person,  in   . 
reliance  upon  the  agent  for  the  grantee,  to  whom  he  has  intrusted 
Its  preparation,  it  will  be  reformed  In  equity,  where  it  does  not  ex- 
press the  real  contract  made  between  the  parties,  and.  it  appears 
that  the  grantor  believed  that  the  agent  was  his  attorney,  and  relied 
entirely  on  him  to  properly  prepare  the  instrument:  Archer  t.  Cali- 
fornia Lumber  Co.,  24  Or.  341.    So,  if  an  aged  German  woman,  un- 
acquainted with  business  forms,  has  agreed  to  convey  land  subject 
to  a  lease,  and  is  subsequently  induced  by  the  false  representations 
of  tbe  grantee  to  execute  a  warranty  deed,  malting  no  mention  of 
such  lease,  she  is  entitled  to  have  the  deed  reformed  in  equity  so  as 
to  conform  it  to  the  agreement  of  the  parties:  Kyle  v.  Fehley.  81 
Wis.  67;  29  Am.  St  Rep.  866.    Compare  West  v.  West,  90  Iowa.  41. 
If  the  relation  of  parties  to  a  contract  is  one  of  confidence,  as  where 
they  are  mother  and  son,  and  the  mother,  at  the  time  of  executing 
the  contract,  has  a  failing  or  weak  mind,  arising  from  suffering  or 
old  age,  the  same  degree  of  vigilance  and  care  is  not  expected  or  re- 
quired as  in  ordinary  dealings  of  men  with  each  other,  to  authorize 
the  reformation  o^the  contract:  Purvines  v.  Harrison,  151  111.  219; 
West  V.  West  90  Iowa,  41. 

Section  3899  of  the  Civil  Code  of  California  provides  that:  "When, 
through  fraud  or  a  mutual  mistake  of  the  parties,  or  a  mistake  of 
one  party,  which  the  other  knew  or  suspected,  a  vnritten  contract 
does  not  truly  express  the  Intention  of  the  parties,  it  may  be  re- 
vised on  the  application  of  a  party  aggrieved,  so  as  to  express  the 
Intention,  so  far  as  it  can  be  done  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and  for  value'';  and  it  has  been 
held  that  where  one  of  the  parties  to  a  written  agreement  knew  at 
the  time  of  its  execution  that  It  did  not  truly  express  the  Intention 
of  the  parties,  and  also  knew  that  the  other  party  signed  it  suppos- 
ing the  Intention  to  be  correctly  expressed,  a  case  for  revision  is 
made  out  under  this  section,  and  that  the  right  of  revision  does  not 
depend  upon  the  fact  that  he  might  have  discovered  the  mistake 
before  he  signed  the  Instrument:  Higgins  v.  Parsons,  65  Cal.  &0,  If 
a  lessor  executes  a  lease,  understanding  It  to  be  for  a  single  term 
of  five  years,  but  which.  In  reality.  Is  a  lease  for  a  term  of  ten 
years,  with  the  privilege  of  renewal,  and  the  lessee  knows  that  the 
lessor  so  understands  it  and  fraudulently  induces  him  to  misunder- 
stand it  and  to  execute  It  under  such  misunderstanding,  the  lessor 
Is  entitied,  under  the  section  of  the  code  named  above,  to  have  the 
lease  reformed,  as  the  only  fraud  necessary  to  sustain  the  judg- 
ment reforming  the  lease  is  such  as  may  be  inferred  from  the  fail- 
ure of  the  lessee  to  correct  the  mistake  of  the  lessor,  known  or  sua- 
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pected  by  the  lessee  at  the  time  of  the  execution  of  the  lease:  Wil- 
son T.  Morlarlty,  88  GaL  207.  If  one  party  to  a  contract  Is  mistaken, 
either  as  to  law  or  fact,  and  the  other,  with  knowledge^  contracts 
with  him,  equity  will  relleye  upon  the  ground  of  fraud:  State  ▼. 
raup,  13  Ark.  129;  56  Am.  Dec.  903;  Weaver  v.  Van  Akin,  71  Mich. 
77.  The  latter,  having  such  knowledge,  and  remaining  silent  when 
he  should  speak.  Is  estopped  to  defeat  a  reformation  by  asserting  a 
want  of  mutuality  in  the  mistake:  Boszell  v.  Roszell,  109  Ind.  354. 
It  Is  the  duly  of  one  who  applies  for  a  policy  of  Insurance  to  read 
and  know  the  contents  of  a  policy  before  accepting  It,  and,  If  he 
fails  to  do  so,  he  is  estopped  from  denying  knowledge  thereof,  un- 
less he  proves  that  he  was  dissuaded  from  reading  it  by  some  trick 
or  fraud  of  the  other  party:  New  York  Life  Ins.  Go.  v.  McMaster,  87 
Fied.  Bep.  63.  In  a  suit  to  correct  articles  of  agreement  dissolving 
a^  partnership,  equity  will  not  correct  a  mistake  where  the  parties 
to  the  Instrument  had  equal  knowledge,  or  equal  means  of  obtain- 
ing knowledge,  of  the  mistake,  and  there  was  no  concealment,  sur- 
prise, or  imposition:  Belt  v.  Mehen,  2  Gal.  159;  56  Am.  Dec.  329. 

Negligence.— It  a  party  to  a  deed,  mortgage,  contract  of  Insurance, 
or  other  contract,  through  his  own  negligence,  signs  it  without 
knowing  or  understanding  Its  contents,  when  he  has  an  opportunity 
to  do  so,  a  court  of  equity  will  not  reform  It  so  as  to  make  it  ex- 
press his  alleged  understanding  of  what  it  was  to  contain,  for  an 
error  which  is  the  result  of  inexcusable  negligence  is  not  a  mistake 
from  the  consequences  of  which  equity  will  grant  relief.  The  bare 
fact  that  one  does  not  read  a  contract  or  know  its  contents,  when 
he  executes  it,  does  not  relieve  him  from  it  If  &  can  read  his  con- 
tract, his  failure  to  do  so  is  such  gross  negligence  that  it  conclu- 
sively estops  him  from  denying  knowledge  of  its  contents,  unless  he 
was  dissuaded  from  reading  it  by  some  trick,  artifice,  or  fraud  of 
the  other  party  to  the  agreement  Bqulty  will  not  extend  its  aid  to 
one  who  has  been  guilty  of  culpable  negligence,  and  it  requires  that 
the  party  who  asks  relief  on  the  ground  of  mutual  mistake  shall 
have  exercised  at  least  the  degree  of  diligence  which  may  be  fairly 
expected  from  a  reasonable  person.  Equity  will  not,  therefore,  re- 
lieve against  mistake,  by  way  of  reformation,  when  the  party  com- 
plaining had  within  his  reach  the  means  of  ascertaining  the  true 
state  of  facts,  and,  without  being  induced  thereto  by  the  other 
party,  neglected  to  avail  himself  of  his  opportunities  for  informa- 
tion: Boundy  v.  Kent,  75  Iowa,  662;  Marshall  v.  Westrope,  98  Iowa, 
824;  Pope  v.  Hoopes,  84  Fed.  Bep.  927;  New  York  Life  Ins.  Go.  v. 
McMaster,  87  Fed.  Bep.  63,  67;  Qulmby  v.  Shearer,  56  Minn.  534; 
Persinger  v.  Ghapman,  98  Ya.  849,  352;  Brown  v.  Fagan,  71  Mo. 
563;  Haggerty  v.  McGanna,  26  N.  J.  Eq.  48,  51;  Voorhis  v.  Murphy, 
26  N.  J.  Eq.  484;  Bishop  v.  Allen,  55  Vt.  423;  Pearce  v.  Suggs,  85 
Tenn.  724;  Massey  y.  Gotten  States  Life  Ins.  Go.,  70  6a.  794;  Toops 
V.  Snyder,  70  Ind.  554;  Iverson  v.  Wllburn,  65  Ga.  103;  Kennerty 
V.  Etiwan  Phosphate  Go.,  21  S.  G.  226;  53  Am.  Bep.  669;  Bumell  v. 
Morris,  106  Ala.  349;  Bonney  v.  Stoughton,  122  lU.  536.  Equity 
will  not  reform  a  written  contract  to  correspond  with  the  alleged 
intent  of  the  parties,  where  one  of  them  admits  that  it  was  read 


Jan   1898.]  Williams  v.  Hamilton.  £01 

over  to  him  before  Its  execution,  and  that  he  was  then  satisfied  with 
It,  notwithstanding  ofher  eyidence  of  mutual  mistake:  Jurgenseu  v. 
Oarlsen,  07  Iowa,  627.    Bnt  one  is  not  negligent  in  failing  to  read 
a  contract  before  signing  it,  where  it  is  read  oyer  to  him  by  one 
in  whom  he  has  confidence  and  upon  whom  he  has  a  right  to  rely, 
and  is  assured  by  snch  person  that  the  paper  is  in  accordance  wiih 
the  agreement:  Koons  y.  Blanton,  129  Ind.  883;  Elliott  y.  Sackett, 
108  U.  8.  132,  136.    Eyidence  to  reform  a  written  contract  is  insuf- 
ficient, which  only  shows  that  a  third  person,  to  whom  it  was  In< 
trusted  merely  for  the  purpose  of  deliyery  to  the  defendant,  fraudu- 
lently misread  it  to  the  latter  when  he  signed  it:    Sylyius  y.  Kosek, 
117  Pa.  St  07:  2  Am.  St  Rep.  646.    The  failure  of  a  party  to  a  writ- 
ten contract  to  read  it  oyer  a  second  time  before  executing  it,  for 
the  purpose  of  yerifying  erasures  made  in  his  presence  and  at  his 
dictation,  does  not  as  a  matter  of  law,  preclude  him  from  obtain iu.? 
a  reformation  of  the  contract  where  it  is  found  that  the  mistake 
was  not  due  to  his  negligence,  but  to  the  error  of  the  scriyener  m 
making  the  erasures:  West  y.  Suda,  69  Conn,  60.    And  the  omission 
of  a  lessee  to  read  a  lease  before  executing  it  does  not  defeat  his 
right  to  a  reformation  thereof,  where  he  could  only  read  the  Eng- 
lish  language  imperfectly  and  relied  upon  the  scriyener  in  whom 
he  had  confidence:  Silbar  y.  Ryder,  63  Wis.  106,  111.    If  parties  be- 
tween whom  there  is  no  special  relation  of  trust  or  confidence  exe- 
cute a  written  instrument  It  will  not  be  reformed  so  as  to  omit  a 
particular  clause,  on  the  ground  that  it  was  inserted  by  mutual  mis- 
take, if  the  defendant  knew  of  the  insertion  at  the  time  of  execut- 
ing the  instrument  and  the  plaintiff  might  haye  known  the  fact  had 
he  read  the  instrument:  Metropolitan  Loan  Assn.  y.  Bsche,  75  Gal. 
518.    But  equity  may  reform  an  instrument  for  the   defendant's 
fraud  notwithstanding  the  plaintiff's  negligence:  Hitchins  y.  Peitiu- 
gill,  68  N.  H.  & 

Btaiute  of  ^awds.— Notwithstanding  some  little  diyersity  of  opin- 
ion upon  the  subject  particularly  with  respect  to  executory  con- 
tracts, it  Is  clear  that  in  moat  of  the  cases,  courts  of  equity  reform 
contracts,  both  executed  and  executory,  irrespectiye  of  the  statute  of 
frauds.  In  other  words,  the  statute  does  not  preyent  a  court  from 
reforming  the  written  eyidence  of  a  contract  within  the  statute,  hy 
enlarging  or  restricting  the  terms  or  the  subject  matter  of  the 
contract  so  as  to  make  it  express  the  real  agreement  wheneyer  it  is 
clearly  shown  that  by  reason  of  fraud  or  mistake,  either  the  terms 
or  the  subject  matter  of  the  contract,  as  it  was  intended  and  under- 
stood by  the  parties  to  it  is  not  embraced  in  the  writing:  Noel  v. 
Gill,  84  Ky.  241,  249;  Ruhling  y.  Hackett  1  Ney.  360,  866;  Aldrid^e 
y.  Weems,  2  Gill  &  J.  36;  19  Am.  Dec.  250;  Metropolitan  Lumber  Co. 
y.  Lake  Superior  etc.  Iron  Ck>.,  101  Mich.  577;  Judson  y.  Miller,  106 
Mich.  140;  Ck>naway  y.  Gore,  24  Kan.  889;  McDonald  y.  Tungbluth, 
46  Fed.  Rep.  836;  Blackburn  y.  Randolph,  33  Ark.  119;  Morrison  y. 
Oollier,  79  Ind.  417;  Thompson  y.  Marshall,  36  Ala.  604;  76  Am.  Dec. 
828;  Johnson  y.  Johnson,  8  Baxt  261;  Finucan  y.  Kendig,  109  111. 
198.  "The  statute  of  frauds,"  says  Judge  Bennett  in  Noel  y.  Gill, 
84  Ky.  241«  249,  "in  granting  snch  relief,  is  not  yiolated,  but  *is  up- 
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lifted*  that  it  may  not  perpetrate  the  fraud  that  the  legislature  de< 
signed  it  to  prevent"  The  correction  of  mistakes  of  description  In 
a  deed  is  not  prohibited  by  the  statute  of  frauds;  and,  if  it  were,  the 
right  to  plead  the  statute  is  personal,  and  Is  not  available  to  a 
stranger:  Morrison  v.  Collier,  79  Ind.  417;  Flnucan  v.  Kendlg,  109 
IlL  198.  An  Instrument  within  the  statute  of  frauds  may  be  re- 
formed In  an  action  brought  by  a  party  thereto  who  has  not  signed 
the  same:  Thompson  v.  Marshall,  36  Ala.  504;  76  Am.  Dec.  828.  The 
statute  of  frauds  does  no  more  to  protect  a  defendant  than  a  plain- 
tiff against  mistakes  In  written  contracts:  Smith  v.  Allen,  1  N.  J. 
Eq.  43;  21  Am.  Dec.  33.  A  contract  required  by  the  statute  to  be  in 
writing  cannot,  of  course,  be  enforced,  until  It  Is  In  writing:  Kidd  v. 
Carson,  38  Md.  37,  42;  Carskaddon  v.  ^uth  Bend,  141  Ind.  596;  but 
the  statute  does  not  Interfere  with  the  power  of  a  court  of  equity 
to  reform  deeds  or  other  instruments  in  which  the  parties  intended 
to  comply  with  the  statute,  but  were  prevented  by  fraud,  accident, 
or  mistake:  Blackburn  y.  Randolph,  83  Ark.  119;  Petesch  v.  Ham- 
bach,  48  Wis.  443.  In  the  case  of  executory  contracts  there  are  a 
few  authorities  which  hold  that  oral  testimony  cannot  be  received 
in  equity  to  reform  the  written  contract  on  account  of  fraud  or  mu- 
tual mistake,  and  to  specifically  enforce  It  as  reformed:  Macomber 
V.  Peckham,  16  R.  I.  485;  Davis  v.  Ely,  104  N.  O.  16;  17  Am.  St  Rep. 
667;  Elder  v.  Elder,  10  Me.  80;  25  Am.  Dec.  205;  Glass  v.  Hulbert, 
102  Mass.  24;  3  Am.  Rep.  418;  Osbom  v.  Phelps,  19  Conn.  63;  48 
Am.  Dec.  133.  Compare  the  discussion  of  cases  in  McDonald  v. 
Yungbluth,  46  Fed.  Rep.  836.  and  extended  note  to  Gillespie  v.  Moon, 
7  Am.  Dec.  567-569,  as  to  this  question.  The  power  of  a  court  of 
equity  to  reform  a  written  instrument,  which,  by  reason  of  a  mis- 
take, fails  to  execute  the  intention  of  the  parties,  is  not  affected  by 
tile  question  as  to  whether  the  Instrument  is  an  executory  or  an 
executed  agreement;  nor  is  it  material  whether  the  proceeding  is 
directly  by  bill  to  correct  the  mistake,  or  the  mistake  Is  set  up  in 
the  answer  by  way  of  defense:  Leitensdorfer  v.  Delphy,  15  Mo. 
160;  55  Am.  Dec.  137;  Lestrade  v.  Barth,  19  Cal.  660,  672. 
<  Judgment  of  Reformation,— A  decree  reforming  a  deed  does  not 
affect  the  rights  of  persons  who  are  not  parties  to  the  suit:  Daggett 
V.  Ayer,  65  N.  H.  82.  If  a  contract  Is  reformed  and  damages  are 
awarded  for  its  breach  as  reformed,  it  is  not  necessary  for  the  judg- 
ment to  recite  that  the  damages  were  given  by  way  of  equitable 
relief:  West  v.  Suda,  69  Conn.  60.  If  a  decree  of  divorce  has  bemi 
rendered  between  a  man  and  his  wife,  directing  him  to  convey  to 
her  an  undivided  half  of  a  homestead,  but  his  deed,  by  mistake, 
conveys  the  whole  of  it,  and  he  then  brings  suit  for  a  reformation 
of  the  deed,  the  rights  of  the  parties  in  the  homestead  are  not  af- 
fected by  the  suit  for  reformation,  where  the  purpose  of  the  latter 
suit  and  the  effect  of  the  Judgment  therein  are  merely  to  reform 
the  deed;  and  where  the  defendant,  in  her  answw,  claims  the  whole 
of  the  property,  she  cannot  complain  of  a  judgment  giving  her  an 
undivided  half  thereof:  Holt  v.  Holt,  120  Cal.  67. 

Persons  against  Whom  Reformation  may  he  Oranted.—The  jurisdiction 
of  equity  to  reform  or  rectify  a  written   contract  when   It  faila. 
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through  fraud  or  mistake,  to  express  the  real  agreement  between 
the  iMirtles,  may  be  exercised  as  well  against  creditors,  whether  they 
are  judgment  or  attaching  creditors  or  otherwise,  and  purchasers 
having  actual  or  constructiTe  notice  of  the  fraud  or  mistake,  as  be- 
tween the  parties  themselves:  Berry  v.  So  well,  72  Ala.  14;  Oerpeu' 
ter  Paper  Co.,  50  Neb.  659;  Penfield  y.  New  Rochelle,  18  N.  T.  App. 
Div.  83;  Pence  v.  Armstrong,  95  Ind.  191;  Weathers  v.  EUll,  92  Ala. 
492;  Smith  y.  Schwelgerer,  129  Ind.  863;  Parker  y.  Starr,  21  Neb. 
680;  Davidson  v.  Davidson,  42  Ark.  362;  Smith  y.  Brunk,  14  Golo. 
75;  Whitehead  v.  Brown,  18  Ala.  682;  Bums  v.  Oaskey,  100  Mich.  94; 
Mayor  y.  Dasher,  90  Ga.  195;  May  v.  Adams,  68  Vt  74;  Blackburn 
y.  Randolph,  33  Ark.  119;  Way  y.  Both,  159  111.  162;  Reynolds  v. 
Haskins,  68  Vt  426,  428;  Shirley  v.  Rice,  79  Va.  442;  Blwood  v.  Stew- 
art, 5  Wash.  736;  Bush  v.  Bush,  33  Kan.  666;  but  not  against,  or  to 
the  injury  of.  Innocent  third  persons,  such  as  llenholders,  bona  fide 
purchasers  without  notice,  and  others,  who  have  acquired  interven- 
ing or  vested  rights,  and  who  cannot  be  placed  in  statu  quo:  Berry 
V.  Sowellp  72  Ala.  14;  Ingles  y.  Merriman,  96  Wis.  400;  Pence  v. 
Armstrong,  96  Ind.  191;  New  Orleans  etc.  Oo.  y.  Montgomery,  95 
U.  S.  16;  Toll  y.  Davenport,  74  Mich.  886;  Tabor  v.  CiUey,  53  Vt. 
487;  Goodbar  v.  Dunn,  61  Miss.  624;  Kilpatrick  y.  Strozier,  67  Ga. 
247;  Cass  County  v.  Oldham,  75  Mo.  60;  Boardman  y.  Taylor,  66  Ga. 
638,  649;  Davidson  v.  Davidson,  42  Ark.  362;  Gottrell  v.  Citizens' 
Sav.  Bank,  53  Minn.  201;  Farley  v.  Desloude,  69  Tex.  458;  Mayor  v. 
Dasher,  90  Ga.  195;  Day  v.  Day,  84  N.  C.  408;  Way  v.  Roth,  159  111. 
162;  Lough  v.  Michael,  37  W.  Ya.  679;  Evans  v.  Ely,  65  Wis.  194. 

There  is  nothing  in  the  registration  statutes  of  Alabama  which, 
as  in  favor  of  judgment  creditors,  forbids  the  reformation  of  a  re- 
corded mortgage  by  a  court  of  equity,  so  as  to  make  It  include  lands 
which  were  omitted  by  mistake:  Bailey  y.  Timberlake,  74  Ala.  221. 
A  mistake  in  an  attempted  description  of  mortgaged  premises,  in  a 
mortgage  of  land,  which  has  been  duly  executed  and  recorded,  will 
be  corrected  In  equity,  not  only  as  against  the  mortgagor,  but  also 
as  against  judgment  or  attaching  creditors  of  the  mortgagor  and 
purchasers  under  them  with  notice  of  the  mistake:  Strang  v.  Beach, 
11  Ohio  St  283:  78  Am.  Dec.  308;  Citizens'  Nat  Bank  v.  Judy,  146 
Tnd.  322.  A  defective  mortgage  may  reformed  and  enforced  not 
only  against  the  maker,  but  subsequent  assignees  and  llenholders 
having  notice:  Lebanon  Sav.  Bank  v.  HoUenbeck,  29  Minn.  322. 
Equity  will,  for  mistake,  reform  a  mortgage,  after  record,  for  mis- 
description so  as  to  render  It  superior  to  a  judgment  lien  or  to  the 
title  of  a  purchaser  with  notice  at  execution  sale  thereunder,  al- 
though the  judgment  was  rendered  and  the  sale  made  after  the 
mortgage  was  recorded  and  before  it  was  reformed:  Fort  Smith 
MiUing  Co.  V.  Mikles,  61  Ark.  123.  A  deed  may  be  reformed  to 
speak  the  truth,  not  only  as  between  the  parties  but  against  every- 
body else  except  bona  fide  purchasers  without  notice:  Lowe  y.  Alien, 

68  Ga.  225. 

A  mistake  in  the  description  of  land  cannot  be  corrected  if  the 
rights  of  persons  acting  in  good  faith,  without  notice,  and  who  have 
parted  with  value  or  assumed  a  Uabllityt  ba^®  intervened:  Hewitt 
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T.  Powers,  84  Ind.  205.  If  the  deed  has  been  recorded,  a  mistake  of 
description  therein  will  not  be  corrected  to  the  prejudice  of  tbe 
rights  of  bona  fide  judgment  creditors  of  the  grantee  having  a  lien 
upon  the  property:  Rnppert  y.  Haske,  5  Mackey,  262.  Such  a  mis- 
take will  not  be  corrected  against  one  who,  having  actual  notice  at 
the  time  of  his  purchase,  bought  the  land  at  execution  sale  founded 
on  a  judgment  rendered  in  favor  of  a  party  who  had  no  notice  of 
the  mistake  at  the  time  he  recovered  judgment:  Nugent  v.  Prie- 
batsch,  61  Miss.  402.  A  grantor  cannot  be  compelled  to  correct  mis- 
takes in  his  deed,  so  long  as  the  grantee  is  in  default  in  the  pay- 
ment of  purchase  money;  and  this  rule  extends  to  one  who  claims 
under  the  grantee,  unless  the  original  grantor  has  been  estopped 
from  asserting  his  right  to  exact  payment:  McFadden  v.  Rogers,  70 
Mo.  421.  Equity  is  willing  to  give  the  immediate  parties  to  an  in- 
strument the  privilege  of  correcting  its  errors  arising  from  mistake 
when  the  controversy  is  between  themselves,  but  is  averse  to  per- 
mitting such  corrections  when  the  rights  of  strangers  are  involved: 
Anderson  v.  Tydings,  8  Md.  427;  63  Am.  Dec.  708. 

In  cases  of  mistake  in  written  contracts  equity  may  Interfere,  not 
only  as  between  the  original  parties,  but  those  claiming  under 
them  in  privity,  such  as  personal  representatives,  heirs,  et  cetera: 
Morris  v.  Stern,  80  Ind.  227:  Whitmore  v.  Hay,  85  Wis.  240;  39  Am. 
St.  Rep.  838.  See  Hutsell  v.  Orewse,  188  Mo.  1.  Thus,  the  grantor 
in  a  deed  may  have  a  mistake  therein  corrected  against  the  heir  at 
law  of  the  grantee:  Savage  v.  McGorkle,  17  Or.  42;  and  a  mistake  in 
a  mortgage,  given  by  a  decedent,  may  be  reformed  against  his 
widow  and  heirs,  or  devisees  and  administrator  or  executor:  Wil- 
son V.  Stewart,  63  Ind.  294. 

Laches.— The  general  rule  is,  that  laches  will  not  deprive  one  of  his 
right  to  have  a  contract  reformed  for  fraud  or  mistake,  and  upon 
application  within  a  reasonable  time,  a  court  will  grant  relief,  but  it 
Is  in  the  discretion  of  the  court,  under  all  the  circumstances,  to  grant 
or  refuse  it,  and  each  case,  with  respect  to  delay,  if  there  is  no  stat- 
ute of  limitations,  must  stand  on  its  own  peculiar  facts,  as  no  defin- 
ite time  is  fixed  within  which  to  bring  suit:  Welles  v.  Yates,  44  N.  Y. 
525;  De  Forest  v.  Walters,  153  N.  Y.  229;  Harris  v.  Ivey,  114  Ala. 
363;  Providence  Steam-Engine  Ck>.  v.  Hathaway  Mfg.  Co.,  79  Fed. 
Rep.  512;  Citizens*  Nat  Bank  v.  Judy,  146  Ind.  322;  Bidwell  v.  Astor 
Mut  Ins.  Co.,  16  N.  Y.  263;  note  to  Gillespie  v.  Moon,  7  Am.  Dec. 
560;  Day  v.  Day,  84  N.  0.  408;  Metropolitan  Lumber  Co.  v.  Lake 
Superior  etc.  Canal  Co.,  101  Mich.  577;  Schautz  v.  Keener,  87  Ind. 
258;  Wilson  v.  Wilson.  23  Nev.  267;  Hill  v.  Kuhlman,  87  Fed.  Kep. 
498;  Thompson  v.  Marshall,  36  Ala.  504;  76  Am.  Dec.  328;  Kropp  v. 
Kropp,  07  Wis.  137;  Merrifield  v.  Ingersoll,  61  Mich.  4;  Koons  v. 
Blanton,  129  Ind.  383;  Stevens  v.  Hertzler,  114  Ala.  563.  If  there 
is  a  statute  of  limitations  it  must  govern:  Day  v.  Day,  84  N.  C.  406; 
Exkorn  v.  Exkom,  1  N.  Y.  App.  Div.  124.  If  there  has  been  unrea- 
sonable delay  in  seeking  relief  It  will  of  course  be  refused:  Sable 
V.  Maloney.  48  Wis.  331;  Yocum  v.  Foreman,  14  Bush,  494;  Hurto  v. 
Grant,  90  Iowa,  414. 

AsHgntnent,— In  accordance  with  the  above  principles,  an  assign- 
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ment  of  an  Instmment,  wh!ch,  by  mntunl  mistake,  does  not  ex- 
press the  real  agreement  between  the  parties,  may  be  reformed  In 
equity  to  express  their  Intention:  Stafford  t.  Fetters,  55  Iowa,  484; 
Allison  ▼.  Allison,  144  N.  T.  21;  but  not  where  the  mistake  is  denied, 
or  the  eyldence  In  support  of  It  is  not  clear  and  satisfactory:  Bald- 
win ▼.  National  Hedge  etc.  Co.,  67  Fed.  Bep.  853;  or  where  the  terms 
of  the  assignment  are  plain,  and  the  party  seeking  to  reform  the 
writing  is  a  mere  volunteer,  and  the  other  party  is  dead:  White  t. 
Campbell,  80  Va.  180.  If  the  complainant  has  made  an  illegal  as- 
signment for  the  benefit  of  creditors,  and  seeks  to  be  relleyed  from 
the  consequences  of  it  by  way  of  reformation,  to  make  it  conform 
to  law,  the  court  cannot  make  a  new  and  valid  assignment  for  him, 
and,  consequently,  cannot  grant  him  the  relief  he  prays:  Strieker 
V.  Tinkham,  85  6a.  176;  89  Am.  Dec.  280. 

BilU  of  Bale.—A  court  of  equity  may  reform  a  bill  of  sale  of  a 
vessel  to  allow  its  registry  and  enrollment  under  the  laws  of  the 
United  States:  Sprague  v.  Thurber,  17  R.  I.  454;  and  an  ordinal^ 
contract  for  the  sale  of  merchandise  may  be  reformed  where  the  neg- 
ligence of  the  defendant  in  signing  the  contract  was  not  so  gross  as 
to  bar  him  of  the  right  of  reformation  on  the  ground  of  fraud  and 
mistake:  Sutton  v.  Risser,  104  Iowa,  631. 

Bofufa.— Equity  will  correct  a  mistake  in  a  bond,  whether  the  re- 
lief be  sought  for  the  purpose  of  enforcing  the  bond,  or  to  defeat  it 
when  set  up  to  rebut  an  equity:  Smith  v.  Allen,  1  N.  J.  Eq.  43;  21 
Am.  Dec.  88:  Brown  v.  Rice,  76  Ya.  629.  If  a  bond  for  title  incor- 
rectly describes  the  land  to  be  conveyed,  the  purchaser  Is  entitled, 
in  a  proper  case,  to  a  correction  of  the  bond,  and  the  mistake  may  be 
established  by  parol  evidence:  Goff  v.  Jones,  70  Tex.  573;  8  Am.  St 
Rep.  619.  If  the  parties  to  an  executor's  bond  fail  to  express  their 
Intention,  through  inadvertence  or  mistake,  equity  will  reform  the 
bond  so  as  to  make  it  conform  to  the  intention  of  the  parties,  and 
the  sureties  will  be  liable  upon  the  bond  as  thus  reformed:  Foley 
V.  Hamilton,  89  Iowa,  686;  but  a  bond  made  as  the  contracting  par- 
ties intended  cannot  be  reformed:  Middleton  v.  Newport  Hospital, 
16  R.  I.  819.  If  all  parties  to  a  bond  in  suit  agree  that  a  mutual 
mistake  exists  in  its  conditions,  it  may  be  corrected  in  equity  before 
damages  are  aaaessed:  Lewlston  v.  Gagne,  80  Me.  395;  56  Am.  St 
Rep.  432. 

CertiftoateB  €f  A^MWwledgmmi.-'^ee  *'Deeds  of  Married  Women," 
Infra. 

ConiracU,-^A  court  of  equity  will,  upon  parol  evidence,  reform  a 
written  contract,  conveyance,  or  other  instrument,  where  through 
fraud  or  mistake  It  fails  to  express  the  intention  of  the  parties;  but 
to  justify  such  reformation  it  must  be  distinctly  alleged  and  con- 
clusively proved  that  the  mistake  was  mutual,  ot  that  it  was  the 
mistake  of  one  party  superinduced  by  the  fraud  or  some  inequitable 
conduct  of  the  other:  Smith  v.  Jordan,  13  Minn.  264;  97  Am.  Dec. 
282;  Leitensdorfer  v.  Delphy,  15  Mo.  160;  55  Am.  Dec.  137;  Goger 
V.  McGee,  2  Bibb,  321;  5  Am.  Dec.  610;  Tesson  v.  Atlantic  Mut  Ins. 
Co.,  40  Mo.  33;  93  Am.  Dec.  203;  Allison  v.  Allison.  144  N.  Y.  21; 
Keedy  v.  Nally,  68  Md.  311;  Benson  v.  Markoe,  37  Minn.  30;  5  Aul 
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8t  Bep.  816;  Simpson  ▼.  Kane,  08  Iowa,  271;  Marshall  ▼.  Westrope, 
98  Iowa,  324;  Sparta  School  Tp.  v.  Mendell,  138  Ind.  188;  Breja  ▼. 
Pryne,  94  Iowa,  755;  Jackson  ▼.  Majcbee,  21  Fla.  622;  Thornton  ▼. 
Krimbell,  28  Or.  271;  Schwass  v.  Hershey,  125  IlL  663;  Chapman  y. 
Allen,  Kirby,  399;  1  Am.  Dec.  24;  Martin  t.  New  York  etc.  R.  R.  Go,, 
36  N.  J.  Eq.  109;  Bnms  y.  Caskey,  100  Mich.  94;  Bush  y.  Merriman, 
87  Mich.  260;  Smith  y.  Watson,  88  Iowa,  73;  Ahdrews  y.  Gillespie, 
47  N.  Y.  487;  Park  y.  Blodgett,  64  Conn.  28;  Packer  y.  Schaller  Say. 
Bank,  98  Iowa,  246;  Trenton  etc.  Co.  y.  Clay  Shingle  Co.,  80  Fed. 
Bep.  46;  and  the  contract  may  sometimes  be  reformed  thongh  it  is 
in  the  yery  language  agreed  upon:  Smith  y.  Jordan,  13  Minn.  264;  97 
Am.  Dec.  232.  These  principles  apply  to  a  contract  to  assume  a 
mortgage:  Stephenson  y.  Elliott,  53  Kan.  550;  to  deeds  of  trust: 
Michigan  Buggy  Co.  y.  Woodson,  59  Mo.  App.  550,  and  other  deeds. 
For  instance,  if  an  attorney,  in  drawing  a  deed  by  which  a  father 
conyeys  a  life  estate  to  his  daughter,  neglects  to  Insert  "for  her 
sole  and  separate  benefit,'*  it  constitutes  such  a  mistake  as  a  court 
of  equity  will  relleye  against:  Stone  y.  Hale,  17  Ala.  557;  52  Am. 
Dec.  185. 

If  a  word  is  accidentally  omitted  from  a  contract,  but  the  context 
clearly  and  sufiiclently  indicates  the  intention  of  the  parties,  a 
court  of  equity  will  not  reform  the  instrument:  Atlanta  etc.  B.  B. 
Co.  y.  Speer,  32  Ga.  550;  79  Am.  Dec.  305.  If  a  contract  is  yoid  at 
law,  for  want  of  power  to  make  it,  it  cannot  be  reformed  in  equity 
and  enforced,  where  there  was  no  fraud,  accident,  or  mistake:  Bra- 
Roria  County  y.  Youngstown  Bridge  Co.,  80  Fed.  Bep.  10,  17.  To  en- 
title a  party  to  a  decree  of  a  court  of  equity  reforming  a  written  in- 
strument, it  must  be  shown  that  words  were  Inserted  that  were 
agreed  to  be  left  out,  or  that  words  were  omitted  that  were  agreed 
to  be  inserted:  Board  of  Commrs.  y.  Owens,  138  Ind.  183,  186.  The 
equity  of  a  party  who  procures  the  reformation  of  a  written  instru- 
ment attaches  prior,  and  is  paramount  to  the  lien  of  a  Judgment 
obtained  against  the  party  in  whom,  by  reason  of  such  mistake,  the 
legal  title  yests:  Stone  y.  Hale,  17  Ala.  557;  52  Am.  Dec.  185. 

Either  party  to  a  written  contract  for  the  sale  or  exchange  of  land 
may  haye  the  same  specifically  enforced  in  a  court  of  equity,  with 
such  corrections  in  it  as  parol  proof  may  show  to  be  necessary  to 
correct  a  mistake  made  in  reducing  the  contract  to  writing:  Fish- 
ack  y.  Ball,  34  W.  Va.  644,  649;  and  if,  through  fraud  or  mistake, 
a  written  contract  to  cbnyey  does  not  contain  the  right  description, 
it  may  be  reformed  so  as  to  make  it  conform  to  the  oral  agreement: 
Olsen  y.  Erickson,  42  Minn.  440.  A  right  to  a  reformation  of  a  con- 
tract is  not  impaired,  if  the  contract  embraces  personalty  as  well 
as  realty,  though  it  is  inyalid  as  to  the  realty:  Thompson  y.  Mar- 
shall, 36  Ala.  504;  76  Am.  Dec.  328.  A  conyeyance  of  land  may  be 
reformed,  though  the  land  is  held  adyersely  at  the  time  of  the  con- 
yeyance, it  being  yalid  inter  partes:  Thompson  y.  Marshall,  36  Ala. 
504;  76  Am.  Dec.  328.  A  court  of  equity  cannot,  howeyer,  giye  life 
to  an  instrument  which  has  no  yitality  in  itself.  Hence,  it  will  not 
reform  a  contract  for  the  sale  of  a  homestead,  by  inserting  therein 
a  release  of  that  right  and  an  acknowledgment,  for  a  homestead 
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must  be  released  or  waived  In  the  manner  prescribed  by  law:  Stod- 
alka  V.  Novotny,  144  111.  125.  Neither  will  a  written  contract  be 
reformed  so  as  to  insert  in  it  a  proTislon  which  was  omitted  with  the 
consent  of  the  party  asking  the  reformation,  although  such  consent 
was  given  in  reliance  upon  an  oral  promise  of  the  other  party  that  the 
omission  should  not  make  any  difference:  Brann  ▼.  Wisconsin  Ren- 
dering Co.,  92  Wis.  246. 

Deed*  may  be  reformed  in  eqnity  for  fraud  or  mutual  mistake,  so 
as  to^  effect  the  intention  of  the  parties,  and  this  may  be  done  upon 
parol  evidence,  where  the  proof  is  clear,  convincing  and  satisfactory. 
It  makes  no  difference  how  the  mistake  originated,  or  whether  the 
object  of  the  reformation  is  to  correct  a  misdescription,  to  Include 
lands  omitted  by  mistake,  to  enlarge  or  restrict  the  character  of  the 
estate,  to  insert  or  qualify  covenants  and  conditions,  or  to  correct 
in  other  respects:  Deischer  v.  Price,  148  111.  383;  Prater  v.  Bennett, 
08  6a.  413;  Rowley  v.  Flannelly,  80  N.  J.  Eq.  612;  Henderson  v.  Bea8- 
ley,  137  Mo.  190;  Layman  v.  Minneapolis  Realty  Co.,  60  Minn.  13ti: 
Gwyer  v.  Spauldlng,  33  Neb.  573;  Thompson  v.  Marshall,  36  Ala.  504: 
76  Am.  Dec.  328;  Ruffner  v.  McConnel,  17  111.  212;  63  Am.  Dec.  362; 
Sawyer  v.  Hovey,  8  Allen,  331;  81  Am.  Dec.  659;  Somerrille  v.  True- 
man,  4  Har.  ft  McH.  43;  1  Am.  Dec.  389;  Stone  v.  Hale,  17  Ala.  557; 
62  Am.  Dec.  186;  Beardsley  v.  Knight,  10  Vt  185;  33  Am.  Dec.  193; 
Finlayson  v.  Finlayson,  17  Or.  347;  11  Am.  St.  Rep.  836;  Jackson  v. 
Magbee,  21  Fhi.  622;  Berry  t.  Sowell,  72  Ala.  14;  Oook  v.  Preston, 
2  Root  78;  Daniel  v.  Austin,  2  Root,  415;  Slater  v.  Cobb,  153  Mass.  22; 
Warrick  v.  Smith,  137  111.  604;  Zack  v.  Krall,  64  Iowa,  88;  Baldwin 
V.  National  Hedge  etc.  Co.,  73  Fed.  Rep.  574;  Brown  v.  Cranberry 
etc.  Coal  Co.,  84  Fed.  Rep.  930;  Board  of  Commrs.  v.  Owens,  138  Ind. 
183;  Savage  v.  McCorkle,  17  Or.  42;  Martini  v.  Christensen,  60  Minn. 
491;  Henderson  v.  Beasley,  137  Mo.  199;  Scott  v.  Queen,  94  N.  C.  462; 
Haslett  V.  Stephany,  55  N.  J.  Eq.,  68;  Stines  v.  Hays,  36  N.  J.  Eq.  3G4; 
MacYeagh  v.  Bums,  2  S.  Dak.  83;  Sawyer  v.  Hanson,  48  Wis.  611; 
Grossbach  v.  Brown,  72  Wis.  458;  Ingles  v.  Merriman,  96  Wis.  400; 
May  V.  Adams,  58  Vt  74;  Green  t.  Stone,  54  N.  J.  Bq.  887;  55  Am.  St. 
Rep.  677. 

Thtis,  an  action  is  maintainable  to  reform  a  deed  by  striking  out 
a  clause  which,  by  mistake,  reserves  to  a  grantor  precisely  the  same 
interest  he  conveyed:  Perry  v.  Knight,  85  Me.  184;  or  the  insertion  of 
which  is  a  fraud  upon  the  plaintiff:  Kilmer  v.  Smith,  77  N.  Y.  226;  33 
Am.  Rep.  613.  A  court  of  chancery  may  correct  a  mistake  in  a 
defective  conveyance,  whether  it  is  in  regard  to  a  common  law  or  to  a 
statutory  requisite,  where  the  mistake  is  undeniably  proved:  Beards- 
ley  V.  Knight,  10  Vt  185;  83  Am.  Dec.  193;  but  a  deed  cannot  be 
reformed  in  an  action  at  law:  Winnipiseogee  Paper  Co.  v.  Eaton,  04 
N.  H.  234.  A  conveyance  will  not  be  reformed  in  equity  without 
proof  that,  prior  to  its  execution,  there  was  a  mutual  agreement  for 
the  sale  and  purchase  of  a  parcel  of  land  different  from  that 
described  in  the  deed  and  that  the  misdescription  was  inserted  by 
mistake:  James  v.  Cutler,  64  Wis.  172;  Wilson  t.  Watkins,  48  S.  C. 
841. 

To  justify  the  reformation  of  a  deed  on  the  ground  of  mistake,  the 
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rule  Is  that  the  mistake  must  be  mutual:  Purvlnes  ▼.  narrlson,  151 
lU.  219;  Wilson  t.  Wil8on,23  Ney.  267;  Loud  y.  Barnes,  154  Mass.  844; 
but  It  bas  been  held  that  equity  will  grant  relief,  by  way  of  reforma- 
tion, where  an  attempt  to  perform  an  existing  contract,  as  by  the 
execution  of  a  deed,  fails  through  a  misunderstanding  on  the  part 
of  the  grantor,  as  to  the  effect  of  the  instrument  by  which  perform- 
ance is  attempted,  although  the  mistaise  is  not  mutual:  Welles  y. 
Yates,  44  N.  Y.  525.  So,  it  has  been  held  that,  where  a  guardi^  has 
settled  with  his  two  wards,  deeded  them  land,  and  taken  a  release, 
a  mistake  in  the  amount  of  land  granted  to  each  ward  Justifies  a 
reformation  of  the  deed,  and  that  without  showing  a  mutual  mistake 
on  the  guardian's  part,  as  he  is  not  interested:  Scott  y.  Queen,  94  N. 
G.  402.  A  deed  may  be  reformed  for  a  clerical  error:  First  Nat  Bank 
y.  Pearson,  119  N.  G.  494;  West  y.  Suda,  69  Gonn.  60;  and  a  grantee 
In  a  deed  is  entitled  to  a  reformation  of  the  deeds  in  his  chain  of 
title:  Owyer  y.  Spaulding,  88  Neb.  573;  Tlllis  y.  Smith,  108  Ala.  264; 
Blackburn  y.  Randolph,  38  Ark.  119.  If  a  deed  contains  terms  not 
Intended,  by  mistake^  and  the  part  improperly  introduced  is  alt^ed 
or  expunged,  the  deed  stands  as  reformed:  Gre^i  y.  State.  64  N.  J. 
Eq.,  387;  56  Am.  St.  Rep.  577.  A  conyeyance  designed  to  pass  a 
husband's  exempt  homestead,  but  which  does  not  correctly  describe 
It,  may  be  reformed,  if  executed  and  acknowledged  as  required  by 
the  statute:  Tlllis  y.  Smith,  108  Ala.  264. 

The  mistake  of  a  grantor,  if  known  to  the  grantee,  who  conceals 
the  truth  from  the  grantor  In  order  to  secure  a  conyeyance  of  land 
from  him  which  he  knows  the  grantor  neyer  intended  or  agreed  to 
conyey,  is  a  case  of  a  mistake  of  one  party,  accompanied  by  fraud  or 
Inequitable  conduct  of  the  other  party,  and  is  a  good  ground  for  a 
reformation  of  the  instrument:  Groolcston  Imp.  Go.  y.  Bfarshall,  57 
Minn.  333;  47  Am.  St  Rep.  612;  Deischer  y.  Price,  148  IlL  883.  So  Is 
any  actiye  fraud  on  the  part  of  one  of  the  parties:  Koons  y.  Blanton, 
129  Ind.  383;  Taber  y.  Shattuck,  55  Mich.  870.  It  is  often  difficult 
to  say,  eyen  upon  admitted  facts,  whether  a  mistake  complained  of 
was  occasioned  by  intentional  fraud  or  by  mere  inadyertence  or  mis- 
take, yet  as  the  injury  to  the  complainant  would  be  the  same  in 
either  case,  it  is  the  facts,  as  found,  that  giye  the  right  to  relief  in 
equitable  remedies  giyen  for  fraud,  accident  or  mistake:  Wasatch 
MIn.  Go.  y.  Crescent  Min.  Go.,  148  U.  S.  293,  298. 

Mutual  mistake  occura  generally  In  the  description  of  the  property 
conveyed,  and  the  cases  are  numerous  where,  upon  satisfactory  proof 
by  parol  evidence,  the  reformation  of  a  deed  for  misdescription  has 
been  allowed.  To  ascertain  whether  a  mistake  has  been  made  In 
describing  property  In  a  deed,  it  is  essential,  of  course,  to  know  the 
intent  of  the  parties,  the  one  in  selling,  and  the  other  in  buying, 
respecting  the  subject  matter  of  the  conveyance;  and  if  the  deed 
falls  to  express  their  Intention,  there  Is  a  mutual  mistake,  relievable 
in  equity,  by  way  of  reformation,  where  the  proof  is  clear,  convinc- 
ing and  satisfactory:  Gonlin  v.  Masecar,  80  Mich.  139;  Grookston 
Imp.  Go.  v.  Marshall,  57  Minn.  333;  47  Am.  St  Rep.  612;  Kranshaar  v. 
Hank,  27  Or.  92;  Styers  v.  Bobbins,  76  Ind.  547;  Morrison  y.  Gollier, 
79  Ind.  417;  Jones  v.  Johnston,  18  How.  150;  Deford  y.  Mercer,  24 
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Iowa,  118;  02  Am.  Dec.  460;  Ijestrade  ▼•  Barth,  19  CaL  060,  672; 
Thompson  v.  Ladd,  160  111.  78;  Henderson  t.  McKernan,  151  111.  273; 
Connor  t.  Armstrong,  86  Ala.  262;  Purylnes  ▼.  Harrison,  151  IlL  219; 
Bya  T.  McMahon,  77  CaL  467;  Rich  y.  Trustees,  158  IlL  242;  L#nca8  v. 
Labertue,  88  Ind.  277;  Parish  y.  CampUn,  189  Ind.  1;  Judson  y.  Mil- 
ler, 106  Mich.  140.  A  mistake  in  the  description  of  property,  in  a 
deed  executed  by  a  married  woman,  may  be  corrected;  Styers  y. 
Bobbins,  76  Ind.  547;  Parish  y.  Gamplln,  189  Ind.  1;  and  a  mlstaJce  of 
description  in  a  deed  may  be  corrected,  although  the  false  descrip- 
tion might  be  rejected  as  surplusage  and  still  leaye  a  sufficient 
description:  Rich  y.  Trustees,  158  111.  242.  A  grantor  in  a  deed  may 
haye  a  mutual  mistake  in  the  description  corrected.  In  a  suit  to  quiet 
title,  against  the  derisee  of  the  grantee,  to  a  portion  of  the  land  not 
intended  to  be  conyeyed,  without  ayerring,  In  his  complaint,  a 
demand  for  a  correction  of  the  mistake:  Lucas  y.  Labertue,  88  Ind. 
277.  Though  the  terms  of  a  deed  are  stated  according  to  the  intent 
of  both  parties,  yet  if  they  use  the  descriptloii  they  do  because  of 
their  mistake  in  respect  to  the  land  to  which  that  description  applies, 
this  is  a  mistake  of  fact  justifying  a  reformation  of  the  deed:  Grook- 
ston  Imp.  Go.  y.  Marshall,  57  Minn.  888;  47  Am.  St  Bep.  612.  If  error 
exists  in  a  plat  to  which  reference  is  made  in  deeds,  the  deeds 
should  be  reformed:  Jones  y.  Johnston,  18  How.  150.  A  misdescrip- 
tion in  a  coniieyance  founded  on  a  consideration  may  be  reformed, 
though  the  deed  Is  a  quitclaim,  and  contains  no  coyenants:  Deford  y. 
Mercer,  24  Iowa,  118;  92  Am.  Dec.  460.  If  the  eyidence  shows 
clearly  and  satisfactorily  that  a  misdescription  exists  in  a  deed,  it 
should  be  reformed  whether  it  was  inserted  through  fraud  or  mis- 
take: James  y.  Outler,  54  Wis.  172:  Sulliyan  y.  Moorhead,  99  Gal. 
157;  Summers  y.  Goleman,  80  Mo.  488;  or  by  agreement  of  the  par- 
ties; Eya  y.  McMahon,  77  Gal.  467.  As  between  the  immediate  par- 
ties to  a  deed,  a  description  will  be  corrected,  though  the  mistake 
arose  from  negligence,  for  the  rule  that  equity  will  not  aid  the  neg- 
ligent does  not  apply  in  its  fullest  sense  to  the  correcticm  of  mistakes 
merely  in  the  description  of  property  granted:  Morrison  y.  GoUler,  79 
Ind.  417.  If  the  mistake  In  a  deed  does  not  depend  upon  the  legal 
meaning  of  the  words  used,  but  upon  the  application  of  the  descrip- 
tion in  the  deed  to  the  land,  which  inyolyes  a  mere  question  of  fact, 
a  court  of  equity  will  restrict  the  operation  of  the  deed  to  what  was 
actually  understood  and  intended  by  the  parties,  either  by  ordering 
the  deed  to  be  reformed,  or  by  restraining  the  grantee  from  ayali- 
Ing  himself  of  it  beyond  the  mutual  understanding  and  intention: 
Wilcox  y.  Lucas,  121  Mass.  21.  25;  West  y.  Mahaney,  86  Bilch.  121; 
Gompare  Grookston  Imp.  Go.  y.  MarshaU,  57  Minn.  888;  47  Am.  St. 
Rep.  612.  If  a  mistake  of  description  occurs,  in  a  series  of  conyey- 
ances,  under  circumstances  that  would  entitle  any  one  of  the  yendees 
to  a  reformation  as  against  his  immediate  yendor,  the  equity  will 
work  back  through  all,  and  glye  the  last  yendee  a  right  of  reforma- 
tion against  the  original  yendor:  Blackburn  y.  Randolph,  88  Ark.  119; 
TlUis  y.  Smith,  108  Ala.  264,  267;  Owyer  y.  Spaulding,  88  Neb.  573. 
A  grantee  Is  entitled  to  a  reformation  of  the  description  of  land  con- 
tained in  a  deed,  eyen  if  he  and  his  grantors  had  no  contract  rela- 
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tlons,  and  they  In  fact  thought  they  were  conveying  to  another,  wher 
it  appears  that  the  same  land,  misdescrlbed  as  in  the  deed,  had  been 
mortgaged  to  a  third  party  by  the  grantors,  and  that  the  mortgagee 
had  contracted  to  take  the  land  in  satisfaction  of  his  mortgage,  and 
that,  at  his  instance,  the  deed  was  made  to  the  grantee:  Blwood  t. 
Stewart,  6  Wash.  736. 

If  property  has  been  Included,  by  mistake,  in  a  deed  whldi  the 
parties  never  intended  should  be  conveyed,  which  the  grantor  was 
under  no  legal  or  moral  obligation  to  convey,  and  which  the  grantee 
in  good  conscience  has  no  right  to  retain,  the  deed  may,  upon  sat- 
isfactory proof  by  parol  evidence,  be  retormeA  to  accord  with  the 
intention  of  the  parties:  Burrton  Land  etc.  Go.  v.  Handy,  54  Kan.  13; 
Gillespie  v.  Moon,  2  John  Ch.  585;  7  Am.  Dec.  559;  Sepulveda  v. 
Sepulveda,  77  Cal.  605;  Dulo  v.  Miller,  112  Ala.  687;  Goode  v.  BUey, 
153  Mass.  585;  Crookston  Imp.  Co.  v.  Marshall,  57  Minn.  333;  47  Am. 
St  Bep.  612;  and  the  fact  that  the  defendant  did  or  did  not  know,  at 
the  time  the  deed  was  delivered  to  him,  that  it  contained  a  greater 
estate  than  that  bargained  for,  is  immaterial:  Dulo  v.  Miller,  112 
Ala.  687.  Thus,  where  a  trustee  for  an  infant,  intending  to  convey 
two  hundred  acres,  part  of  an  entire  tract  containing  two  hundred 
and  fifty  acres,  by  a  mistake  In  the  description,  conveyed  the  whole 
tract,  the  court,  in  a  suit  brought  by  the  cestui  que  trust  after  the 
death  of  the  trustee,  and  upon  parol  proof  of  the  mistake,  decreed  a 
reconveyance  of  the  fifty  acres  erroneously  included  in  the  deed: 
Gillespie  V.  Moon,  2  John.  Oh.  585;  7  Am.  Dec.  558,  a  leading  Ameri- 
can case  on  the  subject  If  too  much  is  granted,  by  misdescription, 
equity  wyi  reform  the  deed  whether  the  misdescription  was  the 
result  of  mutual  mistake  or  of  intentional  misstatement  on  the  part 
of  the  grantor:  Ezell  v.  Peyton,  134  Mo.  484. 

On  the  other  hand,  a  deed  may  be  reformed  to  include  land  omitted 
by  mutual  mistake  of  the  parties;  in  other  words,  to  include  more 
land  than  is  described  therein,  in  accordance  with  the  Intention  of 
the  parties:  Sullivan  v.  Moorhead,  99  Cal.  157;  Palne  v.  Upton,  87 
N.  Y.  327;  41  Am.  Bep  371;  Brown  v.  Cranberry  etc.  Ooal  Co.,  82  Fed. 
Bep.  351;  Wasatch  Min.  Co.  v.  Crescent  Min.  Co.,  148  U.  S.  298;  Bow- 
ley  V.  Flannelly,  30  N.  J.  Eq.  612;  Metropolitan  Lumber  Co.  v.  Lake 
Superior  etc.  Iron  Co.,  101  Mich.  577;  Ezell  T.  Peyton,  134  Mo.  484; 
Harding  v.  Wright,  138  Mo.  11;  Henderson  r.  Beasley,  187  Mo.  199; 
Cordes  v.  Coates,  78  Wis.  641;  Blwood  v.  Stewart,  6  Wash.  786; 
Whitmore  v.  Hay,  85  Wis.  240;  39  Am.  St  Bep.  838;  Fuller  v.  Provi- 
dence etc.  Bank,  14  B.  I.  363;  Moore  v.  Hazelwood,  67  Tex.  624. 

If  the  parties  contract  with  reference  to  one  tract  of  land,  but 
another  tract  is  described  in  the  deed,  the  Instrum^tit  may  be 
reformed  to  comply  with  their  intention:  Felton  v.  Leigh,  48  Ark. 
498;  Oomstock  v.  Coon,  135  Ind.  640;  Johnson  v.  Johnson,  8  Bazt  261. 
If  a  deed  by  mistake  describes  land  not  owned  by  the  grantor, 
instead  of  that  which  he  intended  to  convey,  and  a  subsequent 
grantee  of  the  latter  land  takes  his  deed  with  knowledge  of  that  fact, 
the  first  deed  may  be  reformed  to  effect  the  intention  of  the  parties: 
Hoyt  V.  Gooding,  99  'Mich.  71.  Equity  wlU  correct  a  mistake  in  a 
title  bond  in  the  description  of  the  land  conveyed  by  which  a  differ- 
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eDt  trnct  from  the  one  really  sold  is  described  in  the  bond,  where 
the  evidence  is  too  clear  to  admit  of  any  donbt:  Moeby  t.  Wall,  23 
Miss.  81;  55  Am.  Dec.  71. 

A  deed  absolute  In  form,  if  given  to  aecore  the  iMiyment  of  a  debt, 
may  be  treated  in  equity  as  a  mortgage;  but  it  must  be  shown,  either 
by  direct  evidence,  or  by  the  circumstances  of  the  case,  that  it  was 
the  mutual  intention  of  the  parties  for  it  to  so  operate.  It  is  not 
enough  that  one  of  the  parties  so  considered  it;  both  must  concur. 
Otherwise,  the  deed  will  be  treated  acceding  to  its  import,  unless  it 
is  tainted  by  fraud,  or  is  the  result  of  mutual  mistake  or  accident: 
Ahem  v.  McCarthy,  107  OaL  882;  Boeder  t.  Oorsuch,  65  Kan«  553, 
557;  Moifett  v.  Banner,  154  lU.  649;  EUis  v.  Hunnicutt,  71  Ga.  637; 
Barnett  t.  People's  Bank,  66  6a.  61.  A  deed  absolute  upon  Its  face 
may  be  shown  by  parol  evidence  to  have  been  intended  to  operate 
merely  as  a  mortgage;  but  such  parol  evidence  must  be  clear,  con- 
vincing and  satisfactory:  Notes  to  Mannix  v.  Purcell,  16  Am.  St. 
Itep.  584;  Wallace  v.  Smith,  86  Am.  St  Bep.  872. 

A  deed  will  not  be  reformed  in  the  absence  of  mutual  mistake  or 
of  fraud  or  Inequitable  conduct  on  one  side  and  mistake  on  the 
other:  Hollenback's  Appeal,  121  Pa.  St  822;  Berry  v.  Webb,  77  Ala. 
507;  Buifner  v.  McConnel,  17  III.  212;  68  Am.  Dec.  862;  Lieonard  v. 
Wills,  24  Kan.  231;  Bancharel  v.  Patterson,  64  Minn.  454;  British  etc. 
Mortgage  Ck>.  v.  Long,  118  N.  O.  128;  Bowman  t.  Bittenbender,  4 
Watts,  290;  Fischer  v.  Laack,  86  Wis.  280;  Brown  t.  Balen,  33  N.  J. 
Eq.  469;  Bumell  v.  Morris,  106  Ala.  849;  Kilpatrick  v.  Strozler,  67 
6a.  247;  Loud  v.  Barnes,  154  Mass.  344.  A  deed  cannot  be  corrected 
without  a  showing  that  the  complainant  holds  under  it:  Ballentine  v. 
Clark,  88  Mich.  396;  and  it  cannot  be  reformed  on  the  fin^und  of 
mistake  where  it  does  not  appear  that  the  mistake  was  a  mutual  one: 
Adkins  V.  Tomlinson,  121  Mo.  487.  The  mere  fact  that  a  deed  and 
a  contract  do  not  agree  does  not  justify  a  reformation  of  the  deed. 
It  must  be  proved  that  the  discrepancy  arose  through  fraud  or  mis- 
take: Whitney  v.  Smith,  33  Minn.  124.  Equity  will  not  reform  deeds 
on  the  ground  of  mistake,  if  the  mistake  is  not  material  to  the  rights 
of  the  parties:  Daggett  v.  Ayer,  65  N.  H.  82;  or  where  they  were 
drawn  precisely  as  the  parties  intended:  Dunham  v.  New  Britain, 
66  Conn.  878.  Equity  will  not  reform  a  deed  by  inserting  a  condition 
subsequent,  aitd  declaring  a  forfeiture  for  a  breach  of  such  condition: 
Mills  V.  Evansville  Seminary,  47  Wis.  864.  The  reformation  of  a 
deed  vrill  be  denied,  if  the  intention  of  the  parties  to  the  contract 
to  convey  a  particular  piece  of  land  other  than  the  one  described  in 
the  deed,  is  not  clearly  shown:  Seward  v.  Spurgeon,  9  Wash.  74.  If  a 
grantee  in  a  deed  assumes  to  pay  a  specific  mortgage,  it  cannot  be 
iM>  reformed  as  to  provide  for  the  assumption  of  a  second  mortgage, 
the  existence  of  which  was  unknown  to  the  grantee  and  forgotten  by 
the  grantor  at  the  time  the  deed  was  made:  Mo<Mre  v.  6raves,  97 
Iowa,  4.  If,  by  mutual  mistake,  a  deed  conveys  too  much  land,  it 
cannot  be  corrected  at  the  suit  of  the  vendor,  when,  after  the  dis- 
covery of  the  mistake  he  receives  the  purchase  money  and  yields 
pessession  to  the  vendee:  Wittbecker  v.  Walters,  69  Tex.  470. 

JDssdf  of  Married  Womm.— It  is  laid  down  broadly,  in  many  cases. 
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that  a  court  of  equity  has  no  pow»  to  reform  the  deed  of  a  married 
woman:  Bowden  y.  Bland,  88  Ark.  63;  22  Am.  St  Rep.  170;  Leonis 
▼.  LaEsarovich,  66  Gal.  62;  Holland  v.  Moore,  89  Ark.  120;  Moulton  y. 
Uurd,  20  111.  187;  71  Am.  Dec.  267,  and  note;  Martini  y.  Hargardine, 
46  IlL  822;  but  this  statement,  not  qnalifled,  is  nnsonnd  law  as  a 
general  proposition  This  rule  doubtless  exists,  to  a  limited  extent, 
in  jurisdictions  where  a  wife  is  under  a  legal  disability  to  contract, 
or  where  h&c  deed,  to  be  effectual,  must  be  executed  and  acknowl- 
edged in  the  manner  prescribed  by  statute.  If  her  deed  is  yoid 
because  of  an  omission  of  some  statutory  requirement,  essential  to 
its  yalidity,  the  mistake  cannot,  of  course,  be  reformed  in  a  court  of 
equity,  for  it  has  no  more  jurisdiction  than  a  court  of  law  to  giye 
effect  to  instruments  inoperatiye  for  want  of  compliance  with  a  con- 
dition made  by  statute  prerequisite  to  their  yalidity:  Gebb  y.  Bose,  40 
Md.  887;  Townsley  y.  Ohapln,  12  Allen,  476;  Orapengether  y.  Fejer- 
yary,  0  Iowa,  163;  74  Am.  Dec.  886;  Dickinson  y.  Qlenney,  27  Conn. 
104;  Connor  y.  Armstrong,  86  Ala.  262;  Shroyer  y.  Nickell,  66  Mo.  264; 
Cannon  y.  Beatty,  19  R.  I.  624;  Williams  y.  Cudd,  26  S.  a  213;  4 
Am.  St  Rep.  714;  Hamar  y.  Medsker,  60  Ind.  418.  Thus,  a  certificate 
of  acknowledgment  is  essential  to  the  yalidity  of  a  married  woman*s 
deed:  Leonis  y.  Lazsaroyich,  66  CaL  62;  and  a  court  of  equity  has  no 
power  to  compel  her  to  correct  an  insufficient  acknowledgm^it,  for 
which  she  and  her  husband  haye  receiyed  the  consideration,  as  her 
consent  must  be  perfectly  free:  Barrett  y.  Tewksbury,  9  CaL  13. 
The  statute  relating  to  the  acknowledgment  of  deeds  and  mortgages 
by  a  married  woman  must  be  strictly  complied  with,  and  this  must 
appear  In  the  certificate  of  the  officer  taking  the  acknowledgment. 
Hence,  a  certificate  which  fails  to  show  that  the  instrument  was 
read,  or  otherwise  made  known  to  her,  has  been  held  fatally  defec- 
tiye:  Spencer  y.  Reese,  166  Pa.  St  168.  So  an  officer's  certificate  of 
a  wife's  acknowledgment  to  a  conyeyance  of  the  homestead  by  hus- 
band and  wife  is  substantially  defectiye  in  omitting  to  certify  her 
examination  and  acknowledgment  in  the  mode  required  by  the  stat- 
ute. In  such  a  case,  a  court  of  equity  has  refused  to  reform  the  con- 
yeyance on  the  ground  that  the  examination  and  acknowledgment 
were  in  fact  properly  made,  but  not  shown  by  the  certificate  from 
ignorance  or  mistake  on  the  part  of  the  officer.  An  officer's  certifi- 
cate of  acknowledgment,  in  substantial  compliance  "^ith  the  statu- 
tory form,  is,  it  is  said,  as  essential  to  a  yalld  alienation  of  the  home- 
stead as  the  examination  and  acknowledgment  of  the  wife  required 
by  the  statute,  and  a  substantial  compliance  must  affirmatiyely 
appear  from  the  certificate  itself,  which  is  the  sole  and  exdusiye  erl- 
dence  of  the  yoluntary  signature  and  assent  of  the  wife.  Therefore^ 
the  admission  of  parol  eyidence  to  supply  deficiencies  In  such  a  case 
has  been  denied:  Oox  y.  Holcomb,  87  Ala.  689;  18  Am.  St  Rep.  79. 
On  the  other  hand,  if  an  acknowledgment  by  a  married  woman  haa 
been  made  according  to  law,  before  an  officer  qualified  by  law  to 
take  it,  she  has  done  all  that  the  law  requires  to  make  the  instrument 
effectlye  as  her  own*  Hence,  it  has  been  held  that  a  conyeyance, 
thus  executed  and  acknowledged  by  a  married  woman,  though 
defectively  certified,  has  the  same  legal  effect  as  the  deed  of  a  feme 
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sole:  Wedel  r.  Herman,  69  GaL  607;  and  that  a  defective  certificate 
of  acknowledgment  of  a  deed,  mortgage,  or  other  Instrument  made 
by  a  married  woman  may  be  reformed,  so  as  to  make  It  state  tbe 
truth:  BunneO  t.  Bno  Inr.  Go.,  Idaho,  Dec.,  1897;  Hutchinson  ▼.  Alns- 
worth,  88  GaL  286;  though  the  certificate  cannot,  even  under  an  alle- 
gation of  mistake,  be  contradicted  by  showing  that  the  Instrument 
was  not  voluntarily  acknowledged  by  the  wife,  or  that  her  husband 
was  present:  TIchenor  t.  Yankey,  89  Ky.  606. 

But,  conceding  that  eqnlly  will  not  reform  a  defective  deed  of  a 
married  woman,  where  the  defect  arises  from  the  omission  of  some 
statutory  requisite,  or  that  It  will  not  Interfere  where  there  has  been 
a  non-execution  of  statutory  powers:  Williams  v.  Gudd,  26  S.  G.  213; 
there  Is  no  good  reason  why  equity  should  not  step  In  and,  for  a 
mutual  mistake,  reform  a  married  woman's  deed,  which  has  been 
properly  executed  and  acknowledged,  and  the  acknowledgment  certl- 
fled  as  required  by  law.  Bqulty'  will,  therefore,  reform  a  deed,  mort- 
gage, or  other  Instrument,  executed  by  a  married  woman  with  the 
required  formalities,  where  the  correction  sought  Is  In  the  description 
of  the  property  affected,  and  which  has  been  mlsdescrlbed  by  mutual 
mistake.  In  other  words,  It  will  reform  a  married  woman's  deed  or 
mortgage  for  misdescription,  notwithstanding  her  opposition,  and 
though  her  husband  is  Joined  with  her  in  the  conveyance:  Gardner  v. 
Moore^  75  Ala.  894;  51  Am.  Dec.  454,  and  extended  note  thereto;  Par- 
ker V.  Parker,  88  Ala.  862;  16  Am.  St  Rep.  52;  Parker  v.  Park^,  88 
Ala.  865;  Ghristensen  v.  Hollingsworth,  Idaho,  May,  1898;  Murdoch 
T.  Leonard,  15  Wash.  142;  Bradshaw  v.  Atkins,  110  111.  323;  Garper  v. 
Munger,  62  Ind.  481;  Slyers  v.  Bobbins,  76  Ind.  547;  Parish  v.  Gamp- 
Un,  189  Ind.  L  A  mistake  In  the  description  of  the  lands  intended 
to  be  conveyed  may  be  corrected  either  against  her,  or,  on  her 
decease,  against  her  heirs:  Hamar  v.  Medsker,  60  Ind.  413.  The 
same  principle  applies  to  a  deed  of  marriage  settlement  executed  by 
a  woman:  Moore  v.  Quince,  109  N.  G.  85.  A  married  woman  may,  in 
Illinois,  at  the  present  time,  be  compelled  to  correct  a  mistake  which 
has  occurred  In  the  execution  of  a  deed;  and  such  deed,  if  duly  exe- 
cuted, may  be  reformed  In  equity  by  correcting  a  mistake  In  the 
description  of  property  therein,  so  as  to  make  such  deed  express 
what  the  parties  Intended  it  should:  Snell  v.  Snell,  123  111.  403;  5  Am. 
8t  Bep.  526.  If  a  married  woman  properly  executes  and  acknowl- 
edges a  mortgage,  It  may  be  reformed,  if  it  contains  clerical  mis- 
takes In  the  description  of  the  mortgaged  premises,  when  such  mis- 
takes are  confessed  by  the  mortgagor:  Savings  etc.  Society  v.  Meeks, 
66  Gal.  871;  or.  If,  by  mistake,  a  tract  of  land  not  owned  by  her  is 
described  therein  Instead  of  the  land  Intended  to  be  mortgaged.  In 
the  latter  case,  the  mistake  may  be  corrected  and  the  mortgage 
enforced  as  to  the  land  Intended  to  be  embraced:  TIchenor  v.  Yankey, 
89  Ky.  508.  In  Montana,  the  power  of  a  court  of  equity  to  reform  a 
deed  or  mortgage  of  a  married  woman  on  account  of  a  defective 
description  of  land  Is  denied  where  the  statute  is  silent  upon  the 
subject:  Montana  Nat  Bank  v.  Schmidt,  6  Mont.  600.  '  On  the  other 
hand,  a  married  woman  has  a  right  to  enforce  the  reformation  of  a 

deed  or  mortgage  to  herself,  which  ls»  by  mistake,  defective  by  rea^ 
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■on  of  misdescription:  Steyens  t.  Holman,  112  Cal.  845;  63  Am.  St 
Rep.  216;  Ck>nrtright  t.  Ck>urtrigbt,  68  Iowa,  856.  Compare  mono- 
graphic  note  to  Tioman  v.  Poor,  19  Am.  Dec.  230-236,  on  tbe  power  of 
eqnlty  to  perfect  or  enforce  defectlTely  executed  or  acknowledged 
tnstmmttits  of  a  married  woman. 

Deeds  of  Qift^  which  do  not  express  the  intention  of  the  grantor, 
may  be  reformed:  Larkins  ▼.  Biddle,  21  Ala.  252;  but  equity  will  not 
so  reform  such  a  deed  as  to  give  it  an  effect  contrary  to  the  intention 
of  the  grantor:  Meeks  r.  SUUwell,  64  Ohio  St.  541. 

Deed%  of  Sheriffs^udicidl  fifoiet.— It  has  been  held  that  a  sherilTs 
deed  may  be  reformed  to  accord  with  the  facts,  where  admissible 
eyidence  shows  that  its  recitals  ore  wrong  and  should  be  corrected: 
Bartlett  y.  Judd,  21  N.  Y.  200;  78  Am.  Dec.  131;  Thomas  y.  Dockins, 
75  6a.  847;  Wise  y.  Brooks,  69  Miss.  891,  895;  and  that,  if  there  has 
been  a  mistake  as  to  the  quantity  of  land  Bold  at  a  judicial  sale,  a 
court  of  equity  may  afford  relief,  lit  the  mistake  was  such  that  reli^ 
would  be  granted  had  the  sale  been  a  priyate  one:  Miller  y.  Craig,  83 
Ky.  623;  4  Am.  St  Rep.  179.  In  Grayson  y.  Weddle,  80  Mo.  39,  the 
land  was  not  correctly  described  in  an  administrator's  deed,  and  it 
was  held  that  an  assignee  of  the  purchaser,  the  latter  haying  paid  the 
purchase  money,  which  was  applied  in  discharge  of  the  debts  of  the 
decedent,  was  entitled  to  a  decree  in  equity  correcting  the  error  and 
dlyesting  the  legal  title  to  the  land  out  of  the  heirs  of  the  decedent 
and  yesting  it  in  him.  So,  where  a  tract  of  land  not  in  fact  sold,  and 
for  which  no  consideration  was  paid  or  intended  to  be  paid,  was,  by 
mistake,  included  in  the  report  of  sales,  it  was  held,  in  Stites  y.  Wied- 
ner,  85  Ohio  St  655,  that  the  mistake  could  be  corrected,  in  equity, 
as  against  the  purchaser,  or  his  heirs,  eyen  after  a  confirmation  of 
the  sale,  and  a  deed  in  pursuance  thereof.  The  weight  of  authority, 
howeyer,  seems  to  be  that  an  action  to  reform  a  sherifTs  deed  which 
has  been  improperly  or  defectiyely  executed,  cannot  be  maintained: 
See  extended  note  to  Bartlett  y.  Judd,  78  Am.  Dec.  136,  137,  on 
reforming  sheriff's  deed,  showing  that  the  grantee  in  such  cases  is 
not  without  remedy,  but  is  entitled  to  haye  another  deed,  yalid  in 
form,  and  which  shall  conform  to  the  facts  of  the  case:  Compare 
Conner  y.  Wells,  91  Ind.  197. 

Deed  for  Tcupe*.— If  property  is  sold  for  taxes,  and,  by  mistake  of 
the  county  auditor,  the  purchaser's  deed  erroneously  describes  the 
land,  it  cannot  be  reformed  by  suit:  Keepfer  y.  Force,  86  Ind.  81. 

Insurance  Policies.— If,  through  fraud  or  mutual  mistake,  a  policy 
of  insurance  does  not  contain  the  contract  entered  into  between  the 
insurer  and  the  insured,  equity  has  Jurisdiction,  at  the  suit  of  either 
party,  to  reform  it  by  parol  testimony,  to  accord  with  the  intention 
of  the  parties  and  will  do  so  upon  clear,  conyinclng,  and  satisfactory 
proof  of  such  fraud  or  mistake.  The  mistake  must  be  mutuaL  or 
there  must  be  mistake  of  one  party  to  the  contract  accompanied  by 
fraud  on  the  other's  part  to  Justify  reformation:  Slobodisky  y.  Phe- 
nix  Ins.  Co.,  52  Neb.  395;  Bryce  y.  Lorillard  Fire  Ins.  Co.,  55  N.  Y. 
240;  14  Am.  Rep.  249;  Western  etc.  Co.  y.  Ward,  75  Fed  Rep.  338: 
New  York  Life  Ins.  Co.  y.  McMaster,  87  Fed.  Rep.  63;  Commonwealth 
etc  Ins.  Co.  y.  Huntzinger,  98  Pa.  St  41,  47;  Tesson  y.  Atlantic  Mut 
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Ins.  Ck>.,  40  Mo.  88;  83  Am.  Dec.  298;  Parsons  ▼.  Hosmer,  2  Boot  1;  1 
Am.  Dec.  58;  Phoenix  Fire  Ins.  Go.  y.  Gumee,  1  Paige,  278;  19  AnL 
Dec.  481;  Lippincott  t.  Insurance  Ck).,  3  lia.  546;  23  Am.  Dec.  467; 
Harris  ▼,  Ck>lambiana  etc.  Ins.  Co..  18  Ohio,  116;  51  Am.  Dec.  448; 
National  Fire  Ins.  Ca  t.  Orane,  16  Md.  260;  77  Am.  Dec.  289;  Stout  y. 
Oity  Fire  Ins.  Co.,  12  Iowa,  871;  79  Am.  Dec.  589;  Bailey  y.  American 
Cent  Ins.  Co.,  4  McOrary,  221;  Oliyer  y.  Mutual  etc.  Ins.  Co.,  2  Curtis, 
277;  Fink  y.  Queen  Ins.  Co.,  24  Fed.  Rep.  818;  Andrews  y.  Bssez  Fire 
Ins.  Co.,  8  Mason,  6, 10;  German  Fire  Ins.  Co.  y.  Gueck,  180  111.  846; 
81  111.  App.  151;  Abraham  y.  North  German  Ins.  Co.,  40  Fed.  Rep. 
717;  Thomason  y.  Capital  Ins.  Co.,  .92  Iowa,  72;  Fitchner  y.  Fidelity 
etc  Assn.,  106  Iowa,  276;  Balen  y.  Hanoyer  Fire  Ins.  Co.,  67  Biicb 
179;  Spurr  y.  Home  Ins.  Co.,  40  Minn.  424.    It  makes  no  difference 
whether  the  mistake  is  in  the  description  of  the  property  insured,  in 
the  name  of  the  insured,  or  in  some  clause  or  coyenant  of  the  policy. 
A  majority  of  the  cases  concern  fire  insurance,  but  equity  will  giye 
relief  in  case  of  a  mistake  in  drawing  a  life  policy:  Parsons  y.  Hos- 
mer,  2  Root,  1;  1  Am.  Dec  58;  or  a  marine  policy:  Andrews  y.  Essex 
etc.  Ins.  Co.,  8  Mason,  6.   If  it  appears  that  the  secretary  of  a  mutual 
relief  association   and  the  assured,  both  understood  at  the  time  of 
application  for  insurance   that  a  certain  person's  name  should  be 
entered  on  the  record  as  beneficiary,  without  further  direction,  the 
certificate  of  membership  may  be  reformed  after  the  death  of  the 
member  by  inserting  the  name  of  such  beneficiary:  Scott  y.  Proyl- 
dent  etc  Assn.,  68  N.  H.  666.    A  fire  policy  may  be  reformed,  eyen 
after  a  loss,  to  express  the  Intention  of  the  parties:  Continental  Ins. 
Co.  y.  Ruckman,  127  IlL  864;  11  Am.  St  Rep.  121;  Bsch  y.  Home  Ins. 
Co.,  78  Iowa,  884;  16  Am.  St  Rep.  443;  Keith  y.  Globe  Ins.  Oo.,  52 
IQ.  518;  4  Am.  Rep.  624;  Ben  Franklin  Ins.  Co.  y.  Gillett,  54  Md.  212; 
Snell  y.  Insurance  Co.,  98  U.  S.  85;  Brugger  y.  State  Inyestment  Co., 
6  Saw.  804;  and  so  with  a  marine  policy:  HIQ  y.  MillylUe  Ins.  Co., 
89  N.  J.  Bq.  66. 

Bquity  will  Interpose  not  only  In  cases  of  fraud,  but  also  of  mis- 
take, where  an  insurance  policy  is  drawn  up  in  a  form  different  from, 
the  application,  or  anything  Is  omitted  which  it  Is  the  duty  of  the 
company  to  Insert  or  indorse  on  the  Instrument:  National  Fire  Ins. 
COb  y.  Crane,  16  Md.  260;  77  Am.  Dec.  289.  An  application  for  a  pol- 
icy of  Insurance  may  be  reformed,  so  as  to  make  it  conform  to  the 
representation  of  facts  made  to  the  Insurer's  agent  if  the  insured 
was  misled  Into  signing  an  application  containing  a  wrong  statement 
by  the  action  of  such  agent:  Harris  y.  Columbiana  etc  Ins.  Co.,  IJS 
Ohio,  116;  61  Am.  Dec.  448.  The  existence  of  fraud  and  mistake  is  a 
matter  of  pro<tf.  It  Is  an  inference  to  be  drawn  from  the  proof  of 
obyious  facts  and  circumstances  from  which  the  principal  fact  in 
controyersy  may  be  Inferred.  The  insertion  of  a  clause,  foreign  to 
the  contract.  In  a  policy  of  insurance,  if  purposely  done^  glyes  room 
for  an  inference  of  fraud,  but  though  it  was  inserted  by  mistake, 
and  that  fact  not  discoyered  until  just  before  the  loss,  the  insured 
would  stUl  be  entitled  to  haye  the  instrument  reformed  so  as  to 
express  the  real  contract:  Clem  y.  German  Ins.  Co.,  29  Mo.  App.  666. 
If  an  answer  by  the  insured  is  written  by  an  agent  of  the  company 
as  made,  there  Is  no  mutual  mistake,  and,  of  course,  no  relief  for 
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htm  who  warranted  the  answer  to  be  true,  nnless  the  agent  deceived 
him  into  the  making  of  it;  but  if  the  agent.  Intending  to  write  an 
answer  to  his  question  as  made  by  the  applicant,  writes  something 
eise,  and  the  paper  is  signed,  both  believing  the  answer  correctly 
written,  there  is  a  mutual  mistake,  and  the  policy  may  be  reformed: 
Commonwealth  etc.  Ins.  Ck>.  t.  Huntzinger,  08  Pa.  St  41«  47.    If  the 
agent,  by  a  mistake  of  law,  adopts  the  wrong  form  of  policy  to  nro* 
tect  the  interests  of  the  insured,  who  has  correctly  stated  his  inter* 
ests  in  the  property,  and  distinctly  asked  for  insurance  thereon,  the 
policy  may,  after  loss,  be  reformed  in  equity  so  as  to  express  the 
intention  of  the  parties:  Bsch  t.  Home  Ins.  C!o.,  78  Iowa,  334;  16 
Am.  St.  Rep.  448.    The  insured  has  a  right  to  rely  on  the  agent's 
writing  the  policy  in  accordance  with  the  contract,  and  it  has  been 
held  that,  even  if  he  fails  to  read  the  policy,  and  discover  the  omis- 
sion therein,  he  is  not  guilty  of  such  negligence  as  will  bar  him 
of  the  right  to  have  a  policy  reformed  by  inserting  an  omitted  pro- 
vision therein:  Barnes  ▼•  Hekla  Fire  Ins.  Co.,  75  Iowa,  11;  9  Am.  St. 
Rep.  450;  Germania  Life  Ins.  Co.  v.  Lunkenheimer,  127  Ind.  536;  that 
if  an  applicant  for  insurance  relies  upon  an  insurance  agent  to  write 
down  his  answers,  and  he  signs  the  application  after  the  agent  has 
done  so,  without  reading  it,  he  is  not  negligent,  though  the  answers 
are  wrong:  that  it  Is  immaterial  whether  the  agent  acted  dishonestly 
or  mistakenly;  and  that  it  is  not  necessary  to  reform  such  an  appll- 
cation  in  ordor  to  secure  a  recovery  on  the  policy:  Germania  Life  Ins. 
Co.  V.  Lunkenheimer,  127  Ind.  536.    But  there  is  strong  authority 
to  the  effect  that  it  is  the  duty  of  the  insured  to  read  and  know  tTi» 
contents  of  his  policy  before  accepting  it;  and  that  if  one  can  read  his 
policy,  his  failure  to  do  so  is  such  gross  negligence  as  conclusively 
estops  him  from  denying  knowledge  of  its  contents,  unless  he  was 
dissuaded  from  reading  it  by  some  trick,  artifice  or  fraud  of  the  other 
party  to  the  agreement:  New  York  Life  Ins.  Co.  v.  McMaster,  87  Fed. 
Rep.  63,  67,  reversing  McMaster  v.  New  York  Life  Ins.  Co.,  78  Fed. 
Rep.  88;  and  see  McCormick  v.  Orient  Ins.  Co.,  86  Cat.  260.    A  suit 
may  be  maintained,  after  a  loss,  to  reform  a  policy  so  as  to  conform 
it  to  the  agreement  made  vrith  the  insured  before  its  issuance,  and  a 
recovery  may  be  had  In  the  same  suit  upon  the  policy  as  thus 
reformed:  Continental  Ins.  Co.  v.  Ruckman,  l27  IlL  364;  11  Am.  St. 
Rep.  121.    The  existence  of  a  remedy  at  law  cannot  defeat  the  refer- 
maUon  of  a  contract  of  insurance,  unless  it  is  adequate  and  as  effica- 
cious as  the  remedy  in  equity:  Western  etc.  Co.  v.  Ward,  75  Fed.  Rep. 
338.    If,  by  accident,  mistake,  or  design,  a  policy  is  made  payable 
to  a  person  by  a  wrong  name,  he  may  sue  in  his  true  name,  without 
a  reformation  of  the  contract,  by  averring  that  the  policy  was  made 
to  him  in  the  name  therein  appearing:    Lumbermen's  Mut.  Ins.  Co. 
V.  Bell,  166  IQ.  400;  57  Am.  St.  Rep.  140.    The  slip  or  application  for 
Insurance  Is  admissible,  in  equity,  to  correct  the  policy:  Dow  v. 
Whetten,  8  Wend.  100.     The  indorsements  thereon,  showing  its 
acceptance  by  the  company,  are  admissible:  Lippincott  v.  Insurance 
Co.,  8  I^iS.  Ann.  546;  28  Am.  Dec  467. 

But  while  an  insurance  policy,  like  any  other  written  contract 
may  be  impeached  by  either  party  thereto  for  fraud  or  mistake^ 
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equity  will  refuse  to  reform  the  contract  If  the  evidence  Is  insuffi- 
cient to  establish  frand  on  one  side  and  mistake  on  the  other,  or 
mutual  mistake.  It  must  be  shown  that  the  agreement  states  less  or 
more  than  was  Intended  by  the  iMurtles,  or  that  there  was  some  fraud 
or  Imposition  whereby  an  unconscionable  advantage  was  or  may  be 
had  by  one  party  ov%r  the  other.  Otherwise  there  can  be  no  refor- 
mation: Avery  v.  Equitable  Life  etc.  Soc,  117  N.  Y.  451;  Home  Fire 
Ins.  Co.  V.Wood,  60  Neb.  381;  St  Paul  etc.  Ins.  Co.  v.  Shaver,  76  Iowa, 
282;  McCormlck  v.  Orient  Ina.  Co.,  86  Cal.  260;  Bowers  v.  New  York 
Life  Ins.  Co.,  68  Fed.  Rep.  786;  Mitchell  v.  Capital  etc.  Ins.  Co.,  110 
Ala.  683;  FarmvlUe  Ins.  etc.  Co.  v.  Butler,  65  Md.  233;  Spare  v.  Home 
Mut  Ins.  Co.,  10  Fed.  Hep.  14;  Heame  v.  Marine  Ins.  Co.,  20 Wall.  488, 
491;  Travelers*  Ins.  Co.  v.  Henderson,  69  Fed.  Rep.  762»  Involving  an 
accident  policy.  A  policy  of  Insurance  cannot,  It  seems,  be  reformed 
by  parol  evidence  of  mistake,  to  the  extent  of  altering  a  warranty. 
Nor  can  It  be  reformed  for  mistake  of  the  Insured  alone;  and  evi- 
dence that  the  agent  of  the  company,  who  filled  out  the  application, 
the  representations  of  which  were  made  a  warranty,  was  also  mis- 
taken, does  not  show  a  mutual  mistake  for  which  the  policy  will  be 
reformed:  Cooper  v.  Farmers*  etc.  Ins.  Co.,  60  Pa.  St  299;  88  Am. 
Dec.  644.  Compare  Germania  Life  Ins.  Co.  v.  Lunkenhelmer,  127 
Ind.  686.  It  has  been  held  that  a  misdescription  of  the  land  on 
which  Insured  houses  stand  will  not  defeat  a  recovery  in  case  of 
loss  by  fire,  because  the  court  looks  at  the  real  contract  of  the  par- 
ties, which  was  to  Insure  certain  property  of  the  policyholder;  and 
that  It  Is  not  necessary  to  reform  the  policy  to  entitle  the  insured 
to  recover:  Phenlz  Ins.  Co.  v.  Gebhart,  32  Neb.  144;  but  it  Is  beld 
in  Collins  v.  St  Paul  etc.  Ins.  Co.,  44  Minn.  440,  that  If  the  parties 
Intended  insurance  to  be  on  buildings  upon  section  32,  but  the  policy 
Insured  buildings  on  section  31,  no  recovery  could  be  had  for  a  loss 
to  buildings  on  section  32,  without  a  reformation  of  the  policy.  So, 
there  can  be  no  recovery  on  an  accident  policy,  dated  at  a  certain 
time,  time  for  an  injury  accruing  prior  to  that  time,  until  the  policy 
Is  reformed:  Fowler  v.  Preferred  Accident  Ins.  Co.,  100  Ga.  330,  333. 
Mwigagei.—lL  court  of  equity  will,  upon  parol  testimony,  reform  a 
mortgage  or  deed  of  trust  to  secure  a  debt,  which  falls  to  express 
the  Intention  of  the  parties,  on  account  of  mutual  mistake,  or  mis- 
take on  one  side  accompanied  by  fraud  on  the  other,  where  the  evi- 
dence of  It  is  clear,  convincing,  and  satisfactory:  Rainey  v.  Allison, 
64  Tex.  697;  De  Peyster  ▼.  Hasbrouck,  11  N.  T.  682;  Andrews  v.  Gil- 
lespie, 47  N.  Y.  487;  Ramsey  v.  Smith,  32  N.  J.  Eq.  28;  Straman  v. 
Rcchtlne,  68  Ohio  St  443;  Merrifleld  v.  IngersoU,  61  Mich.  4;  Morlsey 
T.  Swlnson,  104  N.  C.  656;  106  N.  C.  221;  Michigan  Buggy  Co.  v. 
Woodson,  69  Mo.  App.  660;  Citizens'  Nat  Bank  v.  Judy,  146  Ind. 
822;  Wilson  t.  Stewart,  68  Ind.  294;  Savings  etc.  Soc.  v.  Meeks,  66 
OaL  871;  Allen  t.  Elder,  76  Ga.  674;  2  Am.  St  Rep.  68;  Strang  v. 
Beach,  11  Ohio  St.  283;  78  Am.  Dec.  308;  Denver  etc.  Mfg.  Co.  ▼. 
McAllister,  6  Colo.  261.  It  makes  no  difference  whether  the  mistake 
Is  in  a  matter  of  description,  a  name,  or  some  other  particular.  A 
misdescription  of  the  mortgaged  property  may  be  reforu'cd:  Gisel- 
man  v.  Starr,  106  CaL  661;  Strang  v.  Beach,  11  Ohio  St  283;  78  Am. 


618  WiLUAMB  V.  Hamilton.  [Iowa, 

Dec.  o06;  Carpenter  Paper  Co.  ▼.  Wllcoz,  50  Neb.  059;  Peck  r.  Osteen, 
87  Fla.  427.  A  mortgage  given  on  one  lot  may  be  reformed  to  cover 
another:  Way  v.  Roth,  160  111.  162;  Sowler  v.  Day,  58  Iowa,  262.  In 
other  words,  it  may  be  reformed  to  coyer  the  land  intended,  whether 
more  or  lesa:  Utterson  Lumber  Co.  y.  Rennle,  21  Can.  Sup.  Ct.  218; 
Tichenor  v.  Yanlccy,  89  Ky.  508;  Way  y.  Roth,  159  III.  162.  It  may 
be  reformed  to  correctly  describe  the  date  of  maturity  of  the  note 
secured  by  it:  Commercial  Nat.  Bank  y.  Johnson,  16  Wash.  636.  A 
homestead  mortgage  executed  by  a  husband  and  wife  in  conformity 
with  the  Alabama  statute  may  be  reformed  in  equity  for  mistake  in 
describing  one  of  the  subdiyisions  of  land,  if  the  quantity  of  land 
conyeycd  is  not  thereby  increased:  Witherlngton  y.  Mason,  86  Ala. 
845;  11  Am.  St  Rep.  41;  and,  if  a  husband  and  wife  agree  to  mort- 
gage their  homestead,  and  execute  a  mortgage  which  they  know 
does  not  include  the  whole  thereof,  but  which  they  know  is  accepted 
by  the  mortgagee  in  the  belief  that  it  includes  all  such  homestead, 
the  mortgage  may  be  reformed  in  equity  so  as  to  include  all  the 
land  which  was  agreed  to  be  mortgaged:  Steyens  y.  Holman,  112 
Cal.  846;  63  Am.  St.  Rep.  216.  A  mortgage  which  describes  the  land 
intended  to  be  mortgaged  by  metes  and  bounds  may  be  reformed,  if 
it  appears  that  it  was  the  intention  of  the  parties  to  mortgage  a 
tract  upon  which  certain  buildings  stood,  and  that,  by  mutual  mis- 
take, the  land  was  so  described  as  to  indicate  only  a  portion  of  the 
buildings:  Jenkins  y.  Jenkins  XJniyersity,  17  Wash.  160,  173.  A 
mortgage  which  was  intended  to  conyey  a  fee  but  which,  through 
ignorance  or  mistake,  coyers  only  a  life  estate,  may  be  reformed  in 
equity:  Lardner  y.  Williams,  06  Wis.  514. 

A  mortgage  or  deed  of  trust  to  secure  a  debt  may  be  so  reformed 
as  to  correct  a  mistake  in  the  name  of  the  mortgagor  or  mortgagee, 
or  in  omitting  either  name:  Collins  y.  Corn  well,  131  Ind.  20;  Parlin 
y.  Stone,  1  McCrary,  448;  Hitesman  y.  Donnel,  40  Ohio  St  287;  Mar- 
tin y.  Nixon,  92  Mo.  26. 

A  mistake  in  a  mortgage  may  sometimes  be  corrected  after  a 
decree  of  foreclosure  or  sale,  where  the  rights  of  third  parties  haye 
not  interyened:  First  Nat  Bank  y.  Wentworth,  28  Kan.  183;  Con- 
yers  y.  Merides,  75  Ind.  443;  Jones  y.  Sweet,  77  Ind.  187,  to  include 
property  intended  to  be  included  therein,  but  which  was  inadyertent- 
ly  omitted:  Phillips  y.  Roquemore,  96  6a.  719.  Thus,  if  the  descrip- 
tion of  the  mortgaged  premises  is,  by  mutual  mistake,  so  defectiye 
that  no  title  will  pass  under  a  sale,  or  if,  in  consequence  of  such 
mistake,  land  is  described  which  does  not  belong  to  the  mortgagor, 
instead  of  land  which  does,  there  may  be  a  reformation  of  the  mort- 
gage, eyen  after  sale:  Ray  y.  Ferrell,  127  Ind.  570.  In  First  Nat 
Bank  y.  Wentworth,  28  Kan.  183,  188,  it  is  held  that  the  duty  of  a 
court  of  equity  to  correct  a  mistake  in  a  mortgage  is  coextensive 
with  the  mistake,  and  extends,  not  merely  to  the  reformation  of  the 
original  instrument,  but  also  to  all  subsequent  proceedings,  papers, 
judgments,  and  decrees  into  which  the  mistake,  as  a  mistake  is  car- 
ried; but  in  Conyers  y.  Mericles,  75  Ind.  443,  it  is  held  that,  if  an 
Incorrect  description  of  lands  intended  to  be  mortgaged  is  carried 
into  the  Judgment,  order  of  sale,  notice,  and  sherUTs  deed,  such  pro* 
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ceedtngs  cannot  be  corrected,  either  at  the  Instance  of  the  mortgagee 
or  the  purchaser  at  the  sale;  but  such  mistake  may  be  corrected  by 
reforming  the  mortgage  and  foreclosing  It  as  reformed:  Gonyers  ▼. 
Merlcles,  75  Ind.  448,  44a 

In  an  action  to  correct  and  foreclose  a  mortgage,  It  Is  not  neces- 
sary to  correct  a  description  before  foreclosing,  where  the  premises 
embraced  In  the  mortgage  will  be  the  same  after  the  correction  as 
l)efore  It:  Schmltz  ▼.  Schmlta,  19  Wis.  207;  88  Am.  Dec.  681.  A  mort- 
gage released  by  mistake  may  be  foreclosed:  Bond  v.  Dorsey,  65  Md. 
810.  A  mortgage  on  land,  which  contains  a  description  so  defective 
and  uncertain  that  It  cannot  be  reformed,  cannot  be  foreclosed:  Mer- 
chants' etc.  Assn.  ▼.  Scanlan,  144  Ind.  11.  So  a  mortgagee  of  a  mort- 
gage which  Is  shown  to  be  tainted  with  usury  cannot  maintain  a 
bill  to  reform  It  unless  he  offers  to  abate  the  whole  Interest:  Haw- 
kins ▼.  Pearson,  96  Ala.  369. 

A  mortgage  cannot,  of  course,  be  reformed  for  mutual  mistake,  or 
mistake  on  one  side  and  fraud  on  the  other,  unless  there  Is  clear, 
satisfactory,  and  couYlnclng  evidence  of  the  mistake  or  fraud:  Keys 
T.  Lardner,  55  Kan.  831;  Citizens'  Nat  Bank  y.  Judy,  146  Ind.  322; 
Merchants'  etc.  Assn.  ▼.  Scanlan,  144  Ind.  11;  Whlpperman  v.  Dunn, 
124  Ind.  849;  Ray  ▼.  Ferrell,  127  Ind.  570;  Dunham  v.  Packing  Co., 
100  Mich.  75;  First  Nat  Bank  ▼.  Oough,  61  Ind.  147;  Petesch  v. 
Hambach,  48  Wis.  443;  Cranston  Print  Works  ▼.  Dyer,  19  It  I.  208; 
Wright  T.  Garrison,  40  Mich.  50;  Eslava  v.  Lepretre,  21  Ahi.  504;  56 
Am.  Dec.  266;  Ames  ▼.  New  Jersey  etc.  Co.,  12  N.  J.  Eq.  06;  72  Am. 
Dec.  385;  Price  ▼.  Cutts,  29  Ga.  142;  74  Am.  Dec.  52.  A  mortgage 
will  not  be  reformed  so  as  to  Include  the  homestead  of  the  mort- 
gagors, though  such  homestead  was  Intended  to  be  embraced  In  It 
If  the  statute  of  the  state  declares  that  no  mortgage  of  a  homestead 
by  a  married  man  shall  be  valid  or  of  any  effect  without  the  signa- 
ture of  his  wife  to  tho  same,  and  the  wife  did  not  sign  the  Instru- 
ment though  b^ore  suit  was  brought  the  husband  had  died,  and 
the  widow,  by  her  answer,  assented  to  such  reformation,  as  her  con- 
sent to  such  reformation  Is  not  equivalent  to  her  signing  the  mort- 
gage: O'Malley  v.  Ruddy,  79  Wis.  147;  24  Am.  St  Rep.  702.  See 
Deeds  of  Married  Women,  supra,  and  Sealed  Instruments  and  Per- 
sons against  Whom  Reformation  may  be  Granted,  Infra,  for  further 
matter  under  this  head. 

Notes,— It  there  has  been  mistake  or  fraud  In  the  giving  of  a  note, 
it  may  be  reformed,  fn  equity,  according  to  the  general  principles 
above  announced,  to  conform  to  the  actual  agreement  between  the 
parties:  Miller  v.  McCarty,  47  Minn.  821;  28  Am.  St  Rep.  875;  Kropp 
V.  Kropp,  97  Wis.  187;  Lee  v.  Perdval,  85  Iowa,  639;  Fisher  v.  Bur- 
nett, 56  111.  App.  649;  McClure  v.  LitUe,  15  Utah,  379;  62  Am.  St 
Rep.  938;  Abbott  v.  International  etc.  Loan  Assn.,  86  Tex.  467;  Wal- 
lace V.  Tlce,  Oregon,  Jan.,  1898;  Louder  milk  v.  Loudermilk,  98  Ga. 
780.  An  omission  caused  by  fraud  or  mistake  may  be  thus  remedied: 
Smith  V.  Brunk,  14  Colo.  75,  Hathaway  v.  Brady,  23  Cal.  121;  Parker 
V.  Schaller  Bank,  98  Iowa,  246.  A  mistake  In  the  execution  of  nego- 
tiable paper  may  always  be  corrected  unless  the  rights  of  third  par- 
ties have  Intervened:  German  Nat  Bank  v.  Butchers'  Tallow  Co., 
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97  Ky.  84;  Fuller  r.  Hawkins,  00  Ark.  S04;  McLeod  r.  Free,  96  Hlch. 
67;  and  such  relief  may  be  obtained  by  way  of  defense:  Hansford  t« 
Freeman,  99  Ga.  870. 

If,  however,  the  erldence  Is  not  clear,  convincing,  and  satisfac- 
tory in  showing  that  there  has  been  either  fraud  or  mistake,  the 
reformation  of  the  instrument  will  be  denied:  Rector  v.  Ck>lllns,  46 
Ark.  167;  66  Am.  Rep.  671;  Bell  v.  Americus  R.  R.,  76  6a.  764; 
Banfield  t.  Banfleld,  24  Or.  671;  Davenport  v.  Lowry,  78  Ga.  89; 
Hackemack  v.  Wlebrock,  172  111.  98;  George  v.  Howard,  66  Iowa, 
646.  A  note  cannot  be  reformed  where  It  was  written  as  intended, 
though  words  were  omitted  by  a  mistake  as  to  the  legal  effect  of  the 
omission:  Hicks  v.  Goody,  49  Ark.  426. 

Leasea.—lt  a  lease,  through  fraud  or  mutual  mistake,  fails  to  ex- 
press the  Intention  of  the  parties  thereto,  it  may  be  reformed,  in 
equity,  upon  parol  testimony,  to  effect  such  Intention,  where  the 
proof  of  the  fraud  or  mistake  and  what  the  real  agreement  was  Is 
clear,  satisfactory,  and  convincing:  Klelnsorge  v.  Rohse,  26  Or. 
M;  Sllbar  v.  Ryder.  63  Wis.  106;  Reid  v.  Cook,  88  Iowa,  717; 
Reed  v.  Root,  69  Iowa,  369.  Under  section  3399  of  the  Civil  Code  of 
California,  above  quoted  In  this  note,  the  only  fraud  necessary  to 
sustain  a  judgment  refotming  a  lease  is  such  as  may  be  inferred 
from  the  failure  of  the  lessee  to  correct  a  mistake  of  the  lessor 
known  or  suspected  by  the  lessee  at  the  time  of  the  execution  of  the 
lease:  Wilson  v.  Moriarty,  88  CaL  207.  In  the  absence  of  clear  proof 
that  a  lease  does  not  contain  the  real  agreement  between  the  lessor 
and  lessee,  and  no  satisfactory  showing  of  fraud  or  mistake  is  made, 
the  instrument  will  not  be  reformed:  Kleinsorge  v.  Rohse,  26  Or. 
61;  Frltzler  v.  Robinson,  70  Iowa,  600,  603;  Habbe  v.  Viele,  148  Ind. 
116;  Liggett  T.  Shlra,  169  Pa.  St.  360;  Duke  of  Sutherland  v.  Heath- 
cote  [1892],  1  Ch.  475,  amrming  the  same  case  [1891],  3  Ch.  604;  espe- 
cially to  enable  the  plaintiff  to  assert  a  forfeiture:  Thompson  v. 
Christie,  138  Pa.  St  230.  A  court  of  equity  will  not  insert  In  a 
lease  important  conditions  which  the  parties  never  fully  assented  to: 
Ladwig  V.  Haase,  64  Wis.  311.  It  seems  that,  in  an  action  of  forcible 
entry  and  detainer,  brought  by  a  landlord  against  a  tenant  for  rent, 
the  defendant  cannot  interpose  an  answer  alleging  that  In  drawing 
up  the  lease  certain  terms  thereof  were  omitted  by  mutual  mistake, 
and  asking  that  the  lease  be  reformed  to  express  the  contract  of  the 
parties:  PhUlips  t.  Port  Townsend  Lodge,  8  Wash.  629. 

Relea9€8  may,  according  to  the  general  principles  above  stated,  be 
reformed  In  eQUlty,  bat  where  no  fraud  Is  proved,  nor  any  mistake, 
mutual  or  otherwise,  no  case  is  made  for  the  reformation  of  a  re- 
lease: Husted  y.  Van  Ness,  1  N.  Y.  App.  Dlv.  120;  Harbeck  v.  Pupln, 
146  N.  Y.  70;  Fletcher  v.  Jackson,  23  Vt  681;  b6  Am.  Dec.  98;  Gerd^ 
Ben  V.  Cockrell,  60  Minn.  646;  Sandlin  v.  Ward,  94  N.  C.  490. 

Sealed  InatrwnmU.^lf  an  Instrument,  or  agreement  of  any  kina 
which  requires  a  seal,  is,  by  accident  or  mistake,  executed  without 
one,  a  court  of  equity  may  reform  it  by  compelling  a  seal  to  be 
affixed,  or  otharwlse:  Gaylord  v.  Pelland,  169  Mass.  366,  369;  Spring- 
field etc.  Sav.  Bank,  127  Mass.  616;  Harding  v.  Jewell,  73  Ma  426; 
Bernards  Tp.  v.  Stebbins,  109  U.  S.  841;  Henkleman  v.  Peterson, 
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^Zi  III.  410;  overruling  Trnsteeg  r.  Otis,  85  IH.  179;  Gilbreath  v. 
Dilday,  152  111.  207;  Keith  y.  Henkleman,  68  111.  App.  623;  GonoT«r 
▼.  Brown,  49  N.  J.  Eq.  156;  Lebanon  Bar.  Bank  t.  Hollenbeck,  29 
Minn.  822;  Bnllock  ▼.  Whipp,  15  R.  I.  195;  Probate  Court  ▼.  May. 
52  Vt  182;  Beardsley  ▼.  Knight,  10  Vt  185;  33  Am.  Dec.  193.  A 
bill  to  reform  a  mortgi^e  by  adding  a  scroll  or  seal  of  the  mort- 
gagors, and  to  foreclose  it  as  reformed,  may  be  sustained,  though 
the  statute  of  limitations  has  run  against  the  mortgage.  If  it  be  re- 
garded as  a  simple  contract,  and  not  as  a  specialty:  Allen  t.  Mder, 
76  Ga.  674;  2  Am.  St.  Bep.  63. 

Suretyship— Owtraniy.^A  written  Instrum^it  which,  by  mistake, 
fails  to  express  the  agreement  of  the  parties  may  be  reformed,  and 
then  enforced  against  a  surety:  Keininger  t.  State,  60  Ohio  St  394; 
40  Am.  St  Rep.  674.  A  bond  may  be  corrected,  as  against  sureties, 
by  adding  seals  to  their  signatures,  omitted  by  mistake,  and  should 
be  so  corrected  where  its  recitals  show  that  it  was  the  intent  of  the 
parties  that  it  should  be  sealed  and  made  sufficient:  Henkleman  y. 
Peterson,  154  UL  419,  oyerruling  Trustees  ▼.  Otis»  85  111.  179.  A 
guaranty  for  the  collection  of  a  bond  and  mortgage  may,  in  a  proper 
case,  be  reformed  so  as  to  become  a  guaranty  of  the  payment  of 
the  bond  and  mortgage:  Simpkins  t.  Taylor,  81  Hun,  467.  If  the 
proof  as  to  mistake,  in  an  action  to  reform  a  written  guaranty,  is 
doubtful  or  unsatisfactory,  there  can  be  no  reformation,  for  the 
writing  will  be  held  to  express  correctly  the  intention  of  the  par- 
ties; Deseret  Nat  Bank  v.  Burton,  Utah,  April,  1896. 

Voluntary  Conveyances  cannot,  as  a  rule,  be  reformed  in  equity  on 
the  ground  of  fraud  or  mistake,  and  want  of  consideration  is  a  good 
defense  to  a  bill  for  rectifying  such  conveyances:  Powell  ▼.  Morlsey, 
98  N.  0.  426;  2  Am.  St  Rep.  343;  Dawson  ▼.  Dawson,  1  Dev.  Eq. 
98;  18  Am.  Dec.  573;  Baker  ▼.  Pyatt,  106  Ind.  61;  Kilpatrick  ▼• 
Stroflsier,  67  Ga.  247;  Else  v.  Kennedy,  67  Iowa,  376;  Gwyer  ▼• 
Spaulding,  38  Neb.  573;  Stone  ▼.  King,  7  R.  I.  368;  84  Am.  Dec.  557; 
though  there  are  cases  holding  that  a  court  has  Jurisdiction  to  re- 
form or  rectify  a  voluntary  conveyance  or  settlement  as  well  as  a 
conveyance  or  settlement  for  value.  The  extension  of  the  equitable 
power  of  reformation  to  reform  voluntary  conveyances  was  formerly 
not  regarded  wth  favor  or  as  sound,  but  there  Is  a  present  tendency 
to  uphold  the  power  of  reformation  In  such  cases,  upon  the  same 
principles  as  apply  to  other  conveyances:  See  Finucan  v.  Kendig, 
109  IlL  198;  Orockett  v.  Crockett,  73  Ga.  647;  Bonhote  v.  Henderson 
[1^],  1  Gh.  742;  [1896],  2  Oh.  202.  In  Shears  v.  Westover.  110 
Mich.  606,  it  is  held  that  an  error  in  the  description  of  land  in  a  vol- 
untary conveyance  will  not  be  corrected  in  equity  unless  all  of  the 
parties  consoit 

WiUi  cannot  be  reformed  or  corrected  in  equity  so  as  to  make  them 
conform  to  the  intention  of  the  testator.  Equity  has  Jurisdiction 
to  entertain  suits  for  the  reformation  of  conveyances  and  agree- 
ments, but  it  has  no  analogous  Jurisdiction  for  the  correction  or 
reformation  of  wills:  See  monographic  note  to  Goode  v.  Goode,  66 
Am.  Dec  633,  on  reforming  and  correcting  wills  in  equity;  Bobbins 
T.  Magee,  76  Ind.  381;  Chambers  t.  Watson,  56  Iowa»  676;  Patch  v. 
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White,  117  XT.  8.  210;  Wood  v.  White,  82  Me.  654;  62  Am.  Dec.  CR54; 
Schlottman  t.  Hoffman,  78  Miss.  188;  55  Am.  St  Rep.  527;  Sturgis 
V.  Work,  122  Ind.  134;  17  Am.  St.  Rep.  349;  Bingel  v.  Vote,  142  DL 
214;  34  Am.  St  Rep.  64;  bat  equity  does  have  Jurisdiction  to  correct 
a  clear  mistake  in  the  description  of  land  devised  by  will,  where  the 
mistake  is  demonstrable  from  the  structure  and  scope  of  the  will 
Itself:  Thomson  v.  Thomson,  115  Mo.  56;  and  where  the  effect  of 
the  reformation  Is  not  to  yary  the  terms  of  the  will:  Ohrtotman  t. 
Oolbert,  88  Minn.  60a 


MoGbegor  V.  CONB. 

[104  IOWA,  466.] 

INTBBSTATB  COMMERCE— DELETERIOUS  ARTIOLlfr- 
POWER  OF  STATE.— A  state  has  no  right  to  Interfere  with,  or  to 
attempt  to  regulate,  interstate  commerce  In  an  article  on  the 
ground  that  It  is  deleterious  to  the  inhabitants  of  the  state,  so  long 
as  it  is  recognized  in  the  commercial  world,  by  the  laws  of  Con- 
gress, and  by  the  decisions  of  the  courts  as  a  commodity  in  which 
a  rifirht  of  trafllc  exists 

INTERSTATE  COMMERCE— SALE  OP  CIGARETTES- 
REGULATION  OF  BY  STATE— UNCONSTITUTIONAL  STAT- 
UTE.— Cigarettes  are  a  recognized  commercial  commodity.  Hence, 
a  state  statute  which  prohibits  the  sale  of  cigarettes  within  the 
state  by  all  persons  except  jobbers  who  do  an  interstate  business 
with  customers  outside  of  the  state  is  In  contravention  of  section  8, 
article  1,  of  the  federal  constitution,  conferring  upon  Congress  the 
exclusive  right  to  regulate  commerce  among  the  several  states,  and 
is  void,  so  far  as  it  amounts  to  such  a  regulation. 

INTERSTATE  COMMERCE— "ORIGINAL  PACKAGE"— 
WHAT  IS.— An  '^original  package,"  within  the  meaning  of  the  in- 
terstate commerce  law,  is  a  bundle  put  up  for  transportation  or 
commercial  handling,  and  usually  consists  of  a  number  of  things 
bound  together,  convenient  for  handling  and  conveyance.  It  is  the 
unit  which  the  carrier  receives,  transports,  and  delivers  as  an  arti- 
de  of  commerce^the  identical  package  delivered  by  the  importer 
to  the  carrier  at  the  initial  point  of  shipment,  in  the  exact  condi- 
tlon  in  which  it  was  shipped. 

INTERSTATE   COxMMERCE-CIGARETTES "ORIGINAL 

PACKAGE"— COMMON  PINE  BOX.— If  packages  of  cigarettes, 
each  package  containing  ten  cigarettes,  and  sealed  with  an  internal 
revenue  stamp,  are  packed  in  a  common  pine  box,  for  convenience 
of  shipment  such  box  Is  the  original  package  of  commerce;  and 
when  it  is  opened  or  "broken,"  the  packages  of  cigarettes  are  sub- 
ject to  the  police  power  of  the  state  as  a  part  of  the  common  mass 
of  property  therein. 

INTERSTATE  COMMERCE— SALE  OF  CIGARETTES— VI- 
OLATION OF  STATE  STATUTE.- If  an  importer,  after  bringing 
into  the  state  stamped  packages  of  cigarettes,  packed  In  a  common 
pine  box,  for  convenience  of  shipment,  opens  the  box  and  sells  one 
of  the  packages  to  a  customer,  who  applies  for  it,  the  sale  violates 
a  statute  of  the  state  which  prohibits  the  sale  of  cigarettes  within 
the  state  by  all  persons  except  jobbers  doing  an  interstate  business. 

INTERSTATE  COMMERCE— CIGARETTES  —"ORIGINAL 
PACKAGE"— DECISION  OF  REVENUE  OFFICERS  AS  TO— 
FORCE  OF.— In  determining  whether  or  not  there  has  been  a  viola* 
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tion  of  a  state  antl-clgarette  law,  the  fact  that  the  internal  revenue 
department  has  recognized  a  package  containing  ten  cigarettes  as 
an  '^original  pacicage,"  for  the  purpose  of  taxation,  is  not  conclu- 
sive, as  the  repacifing  of  such  packages  in  additional  coverings  is 
optional  with  the  manufacturer  in  placing  them  upon  the  market. 
The  package  so  recognized  is  not  the  original  package  of  com- 
merce, within  the  meaning  of  the  interstate  commerce  law. 

Habeas  corpus  sued  out  by  McOregor^  the  plalntifi  and  appel- 
lant, against  Cone^  a  sheriff.  McGregor  had  been  convicted  and 
sentenced  for  a  violation  of  what  was  familiarly  known  as  the 
'^Anti-Cigarette  Law.''  He  was  restrained  under  a  warrant  of 
oonnnitment  issued  by  a  justice  of  the  peace,  and  said  that  his 
commitment  was  illegal  for  the  reason  that  while  he  sold  cigar- 
ettes^ yet  the  same  were  sold  in  the  '^original  package"  in  which 
they  were  imported,  and  that  the  law  under  which  he  was  con- 
victed was  unconstitutional  in  so  far  as  it  applied  to  such  sales. 
The  petitioner  was  remanded  by  the  trial  court,  and  he  appealed 
from  the  order  and  judgment. 

W.  W.  Fuller  and  John  W.  Bedmond,  for  the  appellant. 

J.  W.  Orimm,  county  attorney^  and  Milton  Bemley,  attorney 
gmeral,  for  the  state. 

*«  DEEMEB,  C.  J.  The  case  was  tried  upon  the  following 
agreed  statement  of  facts:  ''The  defendant  purchased  in  Illinois 
from  the  American  Tobacco  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey,  and  having  a  factory 
for  the  manufacture  of  cigarettes  in  the  city  of  New  York  and 
state  of  New  York,  a  number  of  packages  of  cigarettes^  manu- 
factured at  its  said  factory  in  New  York  by  said  company.  Each 
said  package  so  purchased  contained  ten  cigarettes,  and  had  upon 
it  the  *^  label  bearing  the  name  or  brand  of  the  cigarettes 
contained  in  it,  the  caution  notice,  the  number  of  the  factory 
and  of  the  revenue  district  in  which  the  factory  was  located, 
the  name  of  the  state  in  which  such  factory  was,  the  name  of 
the  manufacturer,  and  the  internal  revenue  stamp  for  ten  cigar- 
ettes, duly  canceled,  pasted  across  the  end  of  each  of  said  pack- 
ages so  as  to  seal  the  same  (which  said  stamp  had  to  be  broken 
and  destroyed  in  opening  said  package),  and  all  other  require- 
ments of  the  acts  of  Congress  and  of  the  internal  revenue  laws 
governing  the  packing,  shipment,  and  sale  of  cigarettes.  The 
packages  of  cigarettes  so  purchased  by  said  defendant  of  said 
company  were  placed  in  a  common  pine  box,  for  convenience  of 
shipment,  without  any  other  packing  or  inclosure  around  or 
about  said  packages  of  ten  cigarettes  each,  and  were  so  shipped 
by  said  company  to  said  defendant  by  a  common  carrier^  from  the 
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factoiy  of  8aid  company  in  the  city  of  New  York,  in  the  state  of 
New  York,  to  the  warehouse  and  offices  of  said  company  in  the 
dty  of  Chicago,  in  the  state  of  Illinois,  and  from  Chicago,  in 
the  state  of  niinoifl^  shipped  by  said  company  in  the  same  pack- 
age, without  opening  the  same,  to  the  defendant,  in  Cedar  Bap- 
ids,  in  the  state  of  Iowa,  by  common  carrier.  Upon  the  arrival 
of  such  pine  box  at  the  place  of  business  of  defendant  in  Cedar 
Bapids,  in  the  state  of  Iowa,  he  opened  said  pine  box,  by  taking 
the  lid  therefrom,  and  sold  one  of  the  packages,  containing  ten 
cigarettes,  in  Cedar  Bapids,  Linn  county,  Iowa,  on  July  10, 1896, 
to  Andrew  Harmon.  The  remaining  packages  of  cigarettes 
were  not  removed  from  said  pine  box,  and  are  still  therein  as 
they  were  received.  The  one  package,  of  ten  cigarettes,  sold  to 
said  Andrew  Harmon,  was  of  like  kind  in  every  respect  with  the 
other  packages  in  the  same  box,  and  said  Andrew  Harmon  was 
not  a  customer  ^^^  outside  of  the  state,  but  resided  in  the  state 
of  Iowa.*'  It  further  appears  that  the  American  Tobacco  Com- 
pany submitted  to  the  department  of  internal  revenue  of  the  gen- 
eral government  a  sample  package  of  cigarettes  similar  to  the 
one  for  the  selling  of  which  appellant  was  convicted,  and  re- 
ceived the  following  letter  in  response: 

^'American  Tobacco  Company,  No.  4S  Broadway,  New  York, 

N.  Y. 

'^Gentlemen:  In  reply  to  your  inquiry  of  April  3d,  submitting 
a  sample  package  of  cigarettes  bearing  thereon  the  internal  rev- 
enue  stamp  and  the  printed  marks  and  caution  label,  and  in- 
quiring as  to  the  necessity  for  a  reinclosing,  in  an  additional 
covering  of  paper,  wood,  or  other  material  in  placing  the  same 
upon  the  market,  you  are  notified  that  said  package^  being  a 
statutory  quantity,  and  properly  stamped  and  canceled,  and  bear- 
ing thereon  the  caution  label  and  the  number  of  the  manufac- 
tory, the  district  and  state,  and  the  number  of  cigarettes  con- 
tained therein,  meets  with  the  approval  of  this  bureau,  being  a 
proper  and  original  package,  as  contemplated  by  existing  laws 
and  regulations.  Therefore,  the  repacking  of  said  packages  in 
additional  coverings  of  wood,  paper,  et  cetera,  is  optional  with 
the  manufacturer,  and  does  not  concern  this  bureau.  The  op- 
tion is  permissible,  under  existing  regulations  (series  7,  No.  8, 
Bevised,  page  46,  and  Internal  Bevenue  Becord,  roL  8S,  page 
S65,  dated  November  29,  1886). 

**Eespectfully  yours, 
•'(Signed)    JOHN  W.  MASON, 

^Commissioner.'^ 
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The  80-caIIed  ^Anti-Gigarette  Law/'  being  chapter  96  of  the 
acts  of  the  twenty-aizth  general  assembly^  prohibits  the  sale  of 
cigarettes  within  this  state  by  all  persons  whomsoeyer^  saye  job- 
bers doing  an  interstate  bnsinese  with  customers  outside  of  the 
state.  Appellant  contends  that  this  law  is  unconstitutional,  in 
so  far  as  it  interferes  with  commerce  among  the  seyeral  states; 
that  the  ^®*  package  which  he  sold  was  an  ^^original  package'^; 
and  that  his  detmtion  was  and  is  illegal.  This  statute  was  en- 
acted in  yirtne  of  the  police  power  of  the  state,  and,  unless  it 
infringes  upon  some  constitutional  proyisiou,  it  is  undoubtedly 
yalid.  The  contention  is,  howeyer,M;hat  the  statute  is  inyalid 
in  so  far  as  it  interferes  with,  interrupts,  or  embarrasses  inter- 
state commerce,  on  the  theory  that  the  federal  constitution,  ar- 
ticle 1,  section  8,  confers  upon  Congress  the  ezclusiye  right  to 
regulate  commerce  among  the  seyeral  states.  It  seems  to  be 
well  settied  by  the  later  decisions  of  the  United  States  court 
that,  while  the  states  haye  the  undoubted  right  to  control  their 
purely  internal  affairs,  yet  wheneyer  the  law  enacted  in  the 
exercise  of  this  power  amounts  to  a  regulation  of  commerce 
among  the  states,  as  it  does  when  it  directly  or  indirectly  inhibits 
the  receipt  of  an  imported  commodity,  or  its  disposition,  before 
it  has  ceased  to  become  an  article  of  trade  between  one  state  and 
another,  it  comes  in  conflict  with  a  power  which  has  been  in- 
yested  in  the  general  goyemment,  and  is  therefore  yoid.  That 
the  use  of  the  article  is  deleterious  to  the  inhabitants  of  the 
state  is  not  regarded  as  material,  so  long  as  it  is  recognized  by 
the  commercial  world,  by  the  laws  of  Congress,  and  by  the  de- 
cisions of  the  courts  as  a  commodity  in  which  a  right  of  traffic 
exists:  Brown  y.  Maryland,  12  Wheat.  419;  Leisy  y.  Hardin,  135 
TT.  8.  100;  In  re  Bahrer,  140  TT.  S.  669;  Bowman  y.  Chicago  etc. 
By.  Co.,  125  TJ.  S.  465.  That  cigarettes  are  a  recognized  com- 
mercial commodity  must  be  conceded,  and  it  follows  that,  in  so 
far  as  the  law  in  question  amounts  to  a  regulation  of  commerce, 
it  is  unconstitutional  and  yoid.  There  must  of  necessity  be  a 
time^  howeyer,  when  an  article  which  is  the  subject  of  inter- 
state commerce  becomes  subject  to  the  taxing  power  and  police 
regulations  of  the  state;  a  time  when  the  article  loses  its  char- 
acter as  an  import,  and  ^'^^  its  owner  becomes  subject  to  local 
regulations.  In  the  case  of  Brown  y.  Maryland,  12  Wheat  419, 
it  is  said  that  tlio  point  of  time  when  the  prohibition  ceases, 
and  the  power  of  the  state  to  tax  commences,  is  not  the  instant 
when  the  article  enters  the  country,  but  when  the  importer  has 
so  acted  npon  it  that  it  has  become  incorporated  and  mixed 
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up  with  the  mass  of  property  in  the  country^  which  happens 
when  the  original  package  is  no  longer  such  in  his  hands;  that 
the  distinction  is  ohvious  between  a  tax  which  intercepts  the 
import  as  an  import  on  its  way  to  become  incorporated  with  the 
general  mass  of  property,  and  a  tax  which  finds  the  article  al- 
ready incorporated  with  that  mass  by  the  act  of  the  importer; 
and  that  the  right  to  sell  any  imported  article  is  an  inseparable 
incident  to  the  right  to  import  it.  In  another  case  (Bowman  y. 
Chicago  etc.  By.  Co.,  125  IT.  S.  465,  it  is  said  in  the  dissenting 
opinion  that  while  the  question  inyolved  did  not  require  a  de- 
cision, yet  the  argument  of  the  majority  conducts  to  the  con- 
clusion that  the  right  of  transportation  included  by  necessary 
implication  the  right  of  the  consignee  to  sell  in  unbroken  pack- 
ages at  the  place  where  the  transportation  terminated.  This 
language  was  subsequently  approved  by  a  majority  of  the  court 
in  the  case  of  Leisy  y.  Hardin,  135  IT.  S.  100.  Again,  in  the 
license  cases,  5  How.  504,  Chief  Justice  Taney  said:  '^These 
state  laws  act  altogether  upon  the  retail  or  domestic  traffic  with- 
in their  respective  borders.  They  act  upon  the  article  after  it 
has  passed  the  line  of  foreign  commerce,  and  become  a  part 
of  the  general  mass  of  property  in  the  state.'*  Chief  Justice 
Waite  declared  in  the  Bowman  case  that  ''it  is  only  after  the  im- 
portation is  completed,  and  the  propeity  incorporated  is  mingled 
with  and  becomes  a  part  of  the  general  property  of  the  state, 
that  its  regulations  can  act  upon  it,  except  in  so  far  as  it  may 
be  necessary  to  insure  safety  in  the  disposition  of  the  import 
until  thus  mingled.'*  In  the  case  of  Leisy  y.  Hardin,  135  IT.  S. 
100,  the  beer  was  held  for  sale  in  ^^  the  original  barrels  and 
cases  in  which  it  was  imported,  and  none  of  it  was  broken  or 
opened  upon  the  premises.  Chief  Justice  Fuller  said,  referring 
to  these  facts,  that  the  brewers  who  brewed  and  owned  the  beer 
had  the  right  to  import  it  into  this  state,  and  also  had  the  right 
to  sell  it,  by  which  act  alone  it  would  become  mingled  in  the 
common  mass  of  property  within  this  state,  and  that  up  to  that 
time  the  state  had  no  power  to  interfere,  by  seizure  or  other- 
wise. All  the  cases  agree  that,  when  the  article  is  once  sold 
by  the  importer,  it  then  becomes  subject  to  the  taxing  and  police 
power  of  the  state;  and  it  is  quite  generally  held  that  the  same 
result  follows  when  the  original  package  in  which  it  is  imported 
is  broken,  and  the  several  parcels  are  so  mingled  with  other 
property,  or  so  exposed  for  sale,  as  to  destroy  the  identity  of  the 
package  as  imported:  See  Brown  v.  Maryland,  12  Wheat.  419; 
Bobbins  v.  Shelby  Co.  Taxing  Dist.,  120  U.  S.  489, 


J«ai.  I.  ^.i8.J  McGbkgor  v.  Conx.  627 

As  the  law  is  confessedly  valid^  except  in  so  far  as  it  inter- 
feres with  or  impedes  commerce  between  the  states^  it  follows 
that  the  constitutional  provision  has  reference  to  and  protects 
that  which  is  the  subject  of  commerce,  and  only  so  long  as  it 
preserves  the  form  and  remains  the  exact  subject  of  importa- 
tion. It  is  the  ^'original  package"  which  is  protected.  The 
question  then  arises,  What  is  an  ^'original  package"?  The  defi- 
nition commonly  accepted,  and  believed  by  us  to  be  correct,  is 
that  ^^it  is  a  bundle  put  up  for  transportation  or  commercial 
handling,  and  usually  consists  of  a  number  of  things  bound 
together,  convenient  for  handling  and  conveyance":  See  State 
V.  Board  of  Assessors,  46  La.  Ann.  146;  49  Am.  St.  Rep.  318; 
Keith  V.  State,  91  Ala.  2;  United  States  v.  One  Hundred  and 
Thirty-Two  Packages,  76  Fed.  Sep.  364.  In  the  case  of  State  v. 
Winters,  44  Kan.  723,  it  is  said:  ^'The  original  package  was  and 
is  the  package  as  it  existed  at  the  time  ^'^  of  its  transportation 
from  one  state  to  another."  It  is  quite  apparent,  we  think,  that 
the  words  ^^original  package"  have  reference  to  the  unit  which 
the  carrier  receives,  transports,  and  delivers  as  an  article  of  com- 
merce. The  importei:  decides  for  himself  the  size  of  the  pack- 
age which  he  desires  to  import,  and  when  he  delivers  it  to  the 
carrier  for  transportation  he  gives  it  the  initial  step,  and  from 
that  time  until  sold  in  that  form  or  broken,  and  transformed, 
it  is  the  subject  of  interstate  commerce.  But  when  sold  or 
broken,  or  when  it  changes  form,  it  ceases  to  be  an  article  of 
interstate  commerce,  and  no  longer  enjoys  this  protection.  The 
original  package,  then,  is  that  package  which  is  delivered  by  the 
importer  to  the  carrier  at  the  initial  point  of  shipment,  in  the 
exact  condition  in  which  it  was  shipped.  If  sold,  it  must  be 
in  the  form  as  shipped  or  received;  for,  if  the  package  be  broken 
after  such  delivery,  it,  by  that  act  alone,  becomes  a  part  of  the 
common  mass  of  property  within  the  state,  and  is  subject  to  the 
laws  of  that  state  enacted  in  virtue  of  its  police  power. 

Appellant  contends  that  the  internal  revenue  department  has 
declared  the  small  package  sold  by  him  to  be  '^an  original  pack- 
age," and  that  this  is  conclusive.  We  do  not  so  regard  it.  The 
package  referred  to  in  the  letter  from  the  internal  revenue  de- 
partment is  the  one  recognized  by  that  department  for  the  pur- 
poses of  taxation,  and  has  no  reference  to  the  unit  of  commerce 
which  is  protected  by  the  federal  constitution.  The  commis- 
sioner of  internal  revenue,  in  his  letter  heretofore  set  forth,  says 
that  '^he  repacking  of  said  packages  in  additional  coverings  is 
optional  with  the  manufacturer,  and   does  not   concern   this 
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bureau.^'  In  tlie  case  at  bar  the  ''original  package,''  the  unit 
of  commerce,  was  broken,  the  contents  exposed  to  sale,  and  one 
of  the  small  packages  was  sold.  Such  sale  was,  as  it  seems  to  us, 
of  an  article  which  had  lost  its  distinctiye  character  ^^^  as  an 
import,  and  was  therefore  in  violation  of  law.  In  this  respect 
it  differs  from  most  of  the  cases  to  which  our  attention  haa  been 
called,  for  in  all  but  one  of  them  it  appear  that  the  sales  were  of 
original  and  unbroken  packages:  See  in  re  Minor,  69  Fed.  Bep. 
235;  State  v.  McGregor,  76  Fed.  Eep.  957;  Sawrie  t.  Tennessee, 
82  Fed.  Bep.  615.  The  one  case,  and  the  only  one^  which  we 
haye  been  able  to  find  holding  to  a  contrary  doctrine,  State  y. 
Goetz,  43  W.  Va.  495,  64  Am.  St  Eep.  871,  fails  to  recognize 
the  distinction  between  the  original  package  of  commerce  and 
that  recognized  by  the  internal  revenue  department  of  the  gen- 
eral government  for  the  purposes  of  taxation.  There  are  a 
number  of  liquor  cases  in  line  with  our  holding  as  to  what  con- 
stitutes an  original  package:  State  v.  Winters,  44  Kan.  723; 
Keith  V.  State,  91  Ala.  2;  State  v.  Board  of  Assessors,  46  La.  Ann. 
146;  49  Am.  St.  Bep.  318.  See,  also,  State  v.  Chapman,  1  S. 
Dak.  414;  Haley  v.  State,  42  Neb.  556;  47  Am.  St.  Eep.  718; 
Commonwealth  v.  Zelt,  138  Pa,  St.  615;  Commonwealth  v.  Bish- 
man,  138  Pa.  St.  639;  Commonwealth  v.  Paul,  170  Pa.  St  284; 
50  Am.  St.  Eep.  776;  Commonwealth  v.  Schollenberger,  156  Pa. 
St.  201;  36  Am.  St.  Bep.  32;  In  re  Seine,  42  Fed.  Bep.  545; 
Smith  V.  State,  54  Ark.  248;  In  re  Harmon,  48  Fed.  Bep.  372; 
United  States  v.  One  Hundred  and  Thirty-two  Packages,  76 
Fed.  Bep.  364;  Tinker  v.  State,  96  Ala.  115.  We  find  no  cases 
in  the  federal  courts  holding  to  a  contrary  doctrine.  On  the 
contrary^  it  is  said  specifically  in  the  case  of  Brown  v.  Mary- 
land, 12  Wheat.  419,  that,  **if  the  importer  breaks  up  the  or- 
iginal packages  for  sale  or  for  use,  or  changes  the  form  in  which 
they  were  imported,  or  they  pass  into  second  hands,  the  goods 
will  lose  their  distinctive  character  as  imports,  and  become  sub- 
ject to  the  taxing  power  of  the  state;  and  in  such  cases  nothing 
that  has  been  said  will  protect  an  article  so  acted  upon  by  the 
importer**:  Welton  v.  Missouri,  91  *''*  U.  8.  276.  See,  also. 
State  V.  Shapleigh,  27  Mo.  344;  State  v.  North,  27  Mo.  464. 

The  question  as  to  what  constitutes  an  original  package  of 
liquor  was  considered  in  the  following  casest,  heretofore  decided 
by  this  court:  Collins  v.  Hills,  77  Iowa,  181;  State  v.  Coonan,  82 
Iowa,  400;  State  v.  Miller,  86  Iowa,  639;  Hopkins  v.  Lewis, 
84  Iowa,  691.  The  matter  was  also  referred  to  in  Wind  v.  Her, 
93  Iowa,  324.    What  was  said  in  Collins  v.  Hills,  77  Iowa,  181, 
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must  be  regarded  as  dictum,  for  it  was  not  essential  to  the  deter- 
mination of  the  question  involved.  Moreover,  the  decision  of 
the  controlling  point  in  that  case  was  overruled  by  the  supremf 
eourt  of  the  United  States.  Beference  to  the  point  in  Wind 
y.  Her,  93  Iowa,  324,  was  purely  arguendo,  and  Hopkins  v. 
Lewis,  84  Iowa,  691,  contains  nothing  in  conflict  with  the  views 
here  expressed.  Moreover,  the  rule  of  the  Collins  case  was  ques- 
tioned. State  v.  Miller,  86  Iowa,  639,  simply  follows  State  t. 
Coonan,  82  Iowa,  400.  In  the  Coonan  case,  it  appeared  that 
Goonan  was  the  agent  of  nonresident  importers;  that  he  kepi  an 
^^original  package  house,'*  which  wase  leased  by  his  principals; 
that  the  liquor  was  shipped  by  the  importers,  consigned  to  them- 
selves; that  the  beer  was  put  into  bottles  and  sealed  and  labeled 
at  the  brewery,  and  for  convenience  of  shipment  was  placed  in 
open  frame  boxes,  with  twenty-four  separate  compartments;  that 
the  whisky  was  sealed  and  labeled,  and  packed  in  barrels,  and 
that  Coonan  removed  the  bottles  from  boxes  and  barrels,  and 
sold  them  as  sealed  and  labeled.  It  was  held,  under  this  state 
of  facts,  citing  the  Collins  and  Seine  cases,  that  the  separate 
bottles  were  the  original  packages.  We  have  already  seen  that 
the  Collins  case  should  not  be  regarded  as  authority  upon  the 
proposition  involved,  and  an  examination  of  the  Seine  case  will 
disclose  that  it  does  not  hold  to  any  such  rule.  The  contrary 
seems  to  be  the  holding  in  that  case.  ^'^^  Aside  from  this>  how- 
ever, the  facts  are  essentially  different  from  those  in  the  case  at 
bar.  Bere  the  appellant  is  a  resident  of  the  state,  engaged  in 
the  business  of  selling  cigarettes  at  retail,  and  as  such  is  amen- 
able to  all  its  laws  which  do  not  deprive  him  of  some  constitu- 
tional right.  When  he  received  the  package  which  had  been 
made  up  by  the  manufacturer,  and  started  upon  its  journey,  he 
opened  it  and  displayed  its  contents,  not  Che  package,  for  sale; 
and  it  affirmatively  appears  that  he  sold  one  of  the  smaU  parcels 
from  the  original  package  to  a  customer  who  applied  for  the 
same.  We  think  these  distinguishing  features  are  quite  impor- 
tant; for  if  it  be  the  rule  that  all  imported  goods,  no  matter 
how  treated  or  sold,  are  exempt  from  state  taxation  or  regula- 
tion, it  is  apparent  that  the  state  must  forego  the  exercise  of 
the  power  of  taxation  and  regulation,  in  cases  where  the  right 
has  never  heretofore  been  questioned:  See  State  v.  Wheelock,  95 
Iowa,  577;  58  Am.  St.  Sep.  442.  But,  aside  from  these  dis- 
tinctions, we  are  abidingly  convinced  that  the  Coonan  case,  if  it 
holds  to  the  doctrine  contended  for  by  the  appellant,  is  wrong, 
and  ought  to  be  overruled;  and  in  so  ftf  as  it  may  be  said  to 
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be  out  of  harmony  with  this  opinion^  and  the  great  weight  of 
reason  and  anthority,  it  is  overruled. 

The  order  of  the  district  court  remanding  the  appellant  is 
right,  and  it  is  affirmed. 

INTBRSTATB  OOMMBRCB>-STATB  STATUTES— CIGAR- 
ETTBS— ORIGINAL  PACKAGE.— State  statutes  attempting  to  reg- 
ulate Interstate  commerce  are  unconstitutional  and  void:  Note  to 
Bennett  t.  American  Exp.  Co.,  23  Am.  St  Rep.  779.  In  State  v. 
Ooetse,  48  W.  Va.  495;  64  Am.  St  Rep.  871,  paper  boxes  of  cigar- 
ettes, properly  labeled  and  stamped,  each  box  containing  ten  cigar- 
ettes, manufactured  In  another  state,  were  Imported  into  West  Vir- 
ginia, all  packed  in  a  wooden  box  for  convenience  of  shipment  It 
was  held  that  each  paper  box  was  an  original  package;  that  the 
importer  could  sell  the  cigarettes,  one  paper  box  at  a  time,  with- 
out being  amenable  to  a  state  law  requiring  a  license  for  selling 
cigarettes  at  retail;  and  that  such  a  law,  so  far  as  it  applied  to  ci- 
garettes imported  and  sold  in  the  original  package  by  the  importer, 
was  a  regulation  of  interstate  commerce  and  Tx>id.  Other  cases, 
however,  hold  that  original  packages  are  bundles  put  up  for  trans- 
portation or  commercial  handling,  and  usually  consist  of  a  number 
of  things  bound  together  convenient  for  handling  and  conveyance: 
Note  to  Oommonwealth  y.  Paul,  50  Am.  St  Rep.  782. 
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DBVISB  TO  A  PERSON  NAMED,  AND  HIS  '^HBIBS," 
CREATES  ONLY  A  LIFE  ESTATE,  WHEN— INTENTION  OF 
TE2STAT0R.— If  land  is  devised  to  one  'to  hold  the  same  during 
the  term  of  his  natural  life,"  and  to  have  the  use,  rents,  and  profits 
of  it  during  such  time,  but  with  a  provision  that  he  shall  have  no 
power  to  convey  or  dispose  of  the  same  for  a  period  longer  than 
his  life,  and  that  at  his  death,  it  shall  descend  to  his  heirs,  the 
clear  intention  of  the  testator  is  to  create  a  life  estate  only,  and  the 
fact  that  he  is  presumed  to  have  Intended  a  devise  of  aU  his  Interest 
in  the  property,  and  that  the  heirs  of  the  devisee  cannot  be  definitely 
known  until  his  death,  does  not  create  In  him  a  larger  estate  than 
the  testator  intended  him  to  have. 

WILLS— CONSTRUOriON—INTBNT  MUST  OONTROU— In 
construing  wiUs,  the  intention  of  the  testator,  when  ascertained, 
and  not  in  violation  of  law,  must  control. 

WILLS— CONSTRUCTION  OF— RULE  IN  SHELLEY'S 
CASE  CANNOT  OVERRIDE.— There  is  a  material  distinction  be- 
tween wills  and  deeds  In  the  application  of  the  rule  in  Shelley's 
case,  and  that  rule,  even  if  it  is  in  force,  will  not  be  allowed  to 
override  the  manifest  and  clearly  expressed  intention  of  the  testa- 
tor, but  such  intention  wiU  always  be  carried  into  effect  if  It  can 
be  ascertained. 

Action  at  law  to  recover  the  possession  of  real  property  and 
damages  for  its  detention.  A  demurrer  to  the  petition  was  sus- 
tained.   The  plaintiffs  refused  to  plead  further^  and  judgment 
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WI3  rendered  in  fayor  of  the  defendants  for  coste.    The  plain- 
tifle  appealed. 

&  W.  Hargraye  and  Stnible  ft  Stiger^  for  the  appellants. 

Binford  &  Snelling,  and  J.  H.  Preston,  for  the  appelleea. 

•*•  BOBINSON,  J.  The  material  facts  admitted  by  the  de- 
murrer  are  substantially  as  follows:  In  October,  1865,  John 
Westcott,  a  resident  of  Marshall  county,  died  testate,  seised,  in  fee 
simple,  of  real  property  in  the  town  of  Marshall,  in  Marshall 
county.  The  will  of  the  decedent  was  admitted  to  probate^  and 
contains  the  following  provisions:  ^^  do  give,  devise,  and  be- 
queath unto  my  wife,  Hannah  Westcott,  the  real  estate  situated 
in  said  county  of  Marshall  and  state  of  Iowa,  described  as  fol- 
lows, towit:  Lots  numbered  4  and  5,  block  numbered  19,  and 
lots  numbered  7  and  9  in  block  numbered  6,  all  in  the  town  of 
Marshall;  ....  to  have  and  to  hold  said  real  estate  in  her  own 
right.  I  do  further  give  and  bequeath  unto  my  wife,  Hannah 
Westcott,  the  real  estate  situated  in  said  county  of  Marshall  and 
state  of  Iowa  described  as  follows:  Lots  numbered  7  and  8,  in 
block  11,  in  the  town  of  Marshall;  to  have  and  to  hold  the  same 
during  the  term  of  her  natural  life,  and  at  her  decease  to  be 
divided  among  my  children  as  follows:  ....  The  east  one- 
third  of  said  lot  [7  in  block  •*''  11]  I  do  give  and  bequeath  to 
my  son  William  Edwin  Westcott,  to  have  and  to  become  pos- 
sessed of  the  same  at  the  death  of  my  said  wife,  and  to  hold  the 
same  during  the  term  of  his  natural  life.''  The  west  one-third 
of  the  same  lot  was  devised  to  Mrs.  Scott,  the  middle  one-third 
to  Mrs.  Gibson,  and  separate  pairts  of  lot  8,  in  block  11,  were  de- 
vised to  Mrs.  Hardenberg,  Joseph  Leander  Westcott,  and  Charles 
Alfred  Westcott,  on  the  same  terms  and  conditions  as  those 
which  applied  to  the  devise  to  William  Edwin  Westcott.  All  of 
the  devisees  named,  excepting  the  wife,  were  children  of  the 
testator.  The  last  paragraph  of  the  will  is  as  follows:  'Tkly  said 
children  are  to  have  the  use,  rents,  and  profits  of  their  portion 
of  said  lots  number  7  and  8,  in  block  numbered  11,  in  the  town 
of  Marshall,  respectively,  during  the  term  of  their  natural  lives. 
They  are  to  have  no  power  to  convey  or  dispose  of  the  same, 
their  respective  portions,  for  a  longer  period  than  during  their 
natural  lives,  respectively.  At  the  death  of  my  children  afore- 
said, their  respective  portions  of  said  lots  numbered  7  and  8  de- 
scend to  their  heirs,  respectively,  said  heirs  to  have  absolute 
title  to  their  respective  portions.*'  In  Auorngt.  1875,  William 
Edwin  Westcott  and  his  wife  executed  to  Thaddeus  Binford  a 
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deed  of  special  warranty^  wEich  purported  to  convey  the  inter- 
efit  of  Westcott  in  the  east  one-third  of  lot  7,  in  block  11,  in 
words  as  follows:  ^'Conveying  hereby  all  the  right  and  title  I 
have  in  the  above  property  by  virtue  of  the  last  will  and  testa- 
ment of  John  Westcott,  deceased/'  William  Edwin  Westcott 
died  in  January,  1892.  The  plaintifb  are  his  children,  and 
the  husbands  and  wives  of  the  children  who  are  married.  The 
children  claim  to  own,  and  in  this  action  seek  to  recover,  the 
part  of  the  lot  conveyed  by  their  father  to  Binf ord.  The  de- 
fendants are  Binf  ord  and  W.  E.  Snelling  and  their  wives.  Bin- 
ford  and  Snelling  claim  the  property  in  question  through  the 
deed  of  Westcott  ^^^  to  Binford,  and  are  in  possession  of  it 
The  grounds  of  the  demurrer  are,  in  substance,  that  the  petition 
does  not  state  facta  which  show  that  the  plaintiffs  are  entitled 
to  relief,  for  the  reason  that  it  shows  that  William  Edwin  West^ 
cott  obtained  a  title  in  fee  simple  to  the  property  in  question 
through  the  will  of  his  father,  and  that  hia  title  was  transferred 
by  his  deed  to  Binford. 

1.  The  question  we  are  required  to  det^mine  involves  the 
consideration  of  the  rule  in  Shelley's  case,  1  Coke,  88.  A  state- 
ment of  that  rule,  found  in  4  Kenf  s  Commentaries,  216,  and  sey- 
eral  times  quoted  by  this  court,  is  as  follows:  ''When  a  person 
takes  an  estate  of  freehold,  legally  or  equitably,  under  a  deed, 
will^  or  other  writing,  and  in  the  same  instrument  there  is  a 
limitation  by  way  of  remainder,  either  with  or  without  the  inter* 
position  of  another  estate,  of  an  interest  of  the  same  legal  or 
equitable  quality,  to  his  heirs,  or  hdrs  of  his  body,  as  a  class 
of  persons  to  take  in  successioBi^  from  generation  to  generation, 
the  limitation  to  the  heirs  entitles  the  ancestor  to  tiie  whole 
estate":  See  Pierson  v.  Lane,  60  Iowa,  61;  Zavits  v.  Preston,  96 
Iowa,  52.  The  rule  is  of  common-law  origin,  and  has  been  the 
subject  of  much  controversy.  Where  the  rule  is  enforced  in  all 
its  rigor,  it  is  held  to  be  a  rule  of  properly,  and  not  of  con- 
struction, and  a  grant  or  devise  to  a  person  named,  ''and  his 
heirs,'^  would  be  subject  to  the  rule,  and  no  declaration,  how- 
ever unequivocal,  that  the  ancestor  should  have  the  estate  for 
life  only,  or  that  his  heirs  should  take  as  purchasers,  would  be 
effective.  The  particular  intent  thus  clearly  stated  would  be 
compelled  to  yield  to  the  intent  expressed  by  the  use  of  words 
having  a  technical  meaning:  Trumbull  y.  Trumbull,  149  Mass. 
200.  It  was  said  in  Daniel  v.  Whartenby,  17  WalL  689,  that 
where  the  rule  is  in  force,  "if  tiie  testator  has  used  technical 
language  which  brings  tEe  case  within  the  role^  a  dedaratioh. 


Feb.  J  898.]  Westcott  v.  Bimfoad.  £33 

however  positdve^  that  the  rule  shall  not  ^^^  *pplyf  or  that  the 
estate  of  the  ancestors  shall  not  continue  beyond  the  primary 
express  limitation,  or  that  his  heirs  shall  take  by  purchase,  and 
not  by  descent,  will  be  unavailing  to  exclude  the  rule,  and  cannot 
affect  the  result.'^  In  Silva  v.  Hopkinson,  158  111.  386,  it  is  sa.d, 
with  reference  to  the  application  of  the  rule:  ^^No  principle  of 
law  is  better  established  than  that,  although  the  testator  did  in- 
tend the  first  taker  to  have  but  a  life  estate^  yet,  if  the  technical 
words  are  used,  that  intention,  be  it  ever  so  clearly  expressed, 
will  be  defeated,  and  the  first  devisee  allowed  to  take  the  whole 
estate The  only  method  in  which  an  instrument  em- 
ploying tlie  word  Oieirs'  can  be  shown  not  to  be  within  the  rule 
is  by  showing  that  the  word  was  not  employed  in  its  strict  legal 

sense It  is  well  settled  that  the  words  must  be  given 

their  legal  effect,  even  though  the  subsequent  words  are  incon- 
sistent therewith,  unless  they  make  it  clear  that  they  were  not 
so  used'^  See,  also.  Conger  v.  Lowe,  124  Ind.  368;  Kleppner  v. 
Lavcrty,  70  Pa.  St.  73;  2  Washburn  on  Eeal  Property,  ♦272;  1 
Jones  on  Real  Property,  sec.  601  et  seq;  Hay's  Principles  for  Ex- 
press Disposition  of  Real  Prpperty,  96;  22  Am.  ft  Eng.  Ency.  of 
Law,  495,  and  note. 

The  rule  was  not  designed  to  defeat  the  intention  of  the 
grantor  or  testator,  but  gave  to  certain  words,  as  '%eirs,''  such 
force  and  effect  that  when  used  they  were  conclusively  presumed 
to  show  an  intent  to  vest  the  estate  in  the  ancestor,  in  fee. 
Theoretically,  the  rule  was  not  applied  to  ascertain  the  intent 
of  the  grantor  or  testator,  but  to  declare  its  effect  when  ascer- 
tained: Smith  V.  Collins,  90  Ga.  411;  Allen  v.  Craft,  109  Ind. 
476;  58  Am.  Bep.  425;  22  Am.  ft  Eng.  Ency.  of  Law,  495.  The 
practical  operation  of  the  rule  has  been  such,  however,  that  it 
has  not  met  with  general  favor  in  this  country.  It  has  never 
been  adopted  in  some  states,  and,  in  others,  where  it  was  ^'^ 
once  in  force,  it  has  been  abolished  by  statute.  At  the  present 
time  it  iB  in  force  in  but  few  of  the  states:  1  Jones  on  Real 
Property,  602,  and  notes;  Daniel  v.  Whartenby,  17  Wall.  639. 
It  has  been  recognized  to  some  extent  in  this  stat^  but  has 
never  been  formally  adopted  or  declared  to  be  in  forca  It  was 
referred  to  in  Zuver  v.  Lyons,  40  Iowa,  513,  but  held  not  to  ap- 
ply to  the  matter  there  in  controversy.  In  Hanna  v.  Hawes, 
45  Iowa,  441,  it  was  said:  ^^Conceding  the  rule  in  Shelle/s  case, 
1  Coke,  88,  to  be  the  law  in  this  state,  it  is  not  applicable.  It 
is  evident  that  the  concession  stated  was  for  the  purposes  of 
that  case  only,  and  was  not  intended  to  be  of  general  applica- 


684  WxsTOOTT  «.  BiNiOBD.  [lows, 

tion.  In  Slemmer  y.  Crampton^  50  Iowa,  802,  the  rule  was 
again  referred  to^  but  this  court  held^  in  effect,  that  the  devise 
involved  in  that  case  was  not  within  the  rule.  In  Kiene  r. 
Gmehle,  85  lowa^  313,  the  rule  was  discussed,  but  not  found  to 
apply  in  that  case.  In  Zavitz  v.  Preston,  96  Iowa,  52 — the  lat- 
est case  decided  by  this  court,  in  which  the  rule  was  considered 
— ^it  was  said:  '^Whether  the  rule  in  Shelley's  case  is  in  force  in 
this  state  we  need  not  determine.'^  Two  cases  have  been  de- 
cided by  this  court,  in  which  the  rule  was  applied.  In  the  first 
of  these  (Pierson  v.  Lane,  60  Iowa,  60),  it  was  held  that  a  con- 
veyance of  real  estate  to  '^Minerva  Pierson,  and  the  heirs  of 
her  body,  begotten  by  her  present  husband,**  veated  in  Mrs. 
Pierson  the  title  in  fee.  Whether  the  rule  in  Shelley's  case  was 
in  force  in  this  state  was  a  mooted  question,  but  the  discussion 
turned  upon  the  statute  de  donis  (13  Edw.  1  Ch.  1),  with  the 
conclusion  that  it  was  not  in  force  as  a  part  of  the  common  law 
of  this  state.  It  was  held  that  a  conveyance  to  Mrs.  Pierson 
vested  in  her  the  title  in  fee  simple,  and  it  is  fair  to  say  that 
the  holding  was  based  upon  the  rule  in  Shelley's  case,  aliliough 
no  statement  to  that  effect  was  made.  The  second  case  in  which 
that  rule  was  applied  is  Broliar  y.  Marquis,  80  Iowa,  49,  which 
involved  a  conveyance  ^^  by  John  Marquis  to  "Annie  Marquis 
and  her  children  and  joint  heirs  with  her  and  myself  and  Mer- 
celly  Marquis  and  Ella  Marquis."  It  was  conceded  by  the  par- 
ties in  that  case  that  under  the  holding  in  Pierson  v.  Lane,  60 
Iowa,  60,  and  Case  y.  Dwire,  60  Iowa,  442,  the  childrrai  of 
Annie  Marquis  took  nothing  by  the  conveyance.  Whether  the 
concession  thus  made  was  well  founded,  or  whether  the  rule  in 
Shelley's  case  was  in  force  in  this  state,  was  not  discussed  nor 
decided. 

The  decisions  of  this  court  to  which  we  have  referred  comprise 
all  the  cases,  so  far  as  we  are  advised,  in  which  this  court  has 
considered  the  rule  in  question,  and  it  cannot  be  said  that  they 
show  that  it  has  been  adopted  or  should  be  ^iforced  in  this 
state.  The  most  that  can  be  said  of  the  recognition  of  the  rule 
by  this  court  is  that  in  the  cases  of  Pierson  v.  Lane,  60  Iowa,  60, 
and  Broliar  v.  Marquis,  80  Iowa,  49,  it  was  assumed  to  be  in 
force.  Whether  the  decision  in  those  cases  might  not  well  have 
been  placed  on  other  grounds  than  the  rule  in  Shelley's  case,  and 
whether  the  concession  made  in  the  case  last  named  was  well 
founded,  we  need  not  determine.  It  should  be  noticed,  how- 
ever, that  both  cases  involved  deeds  of  conveyance  of  real  prop- 
erty, and  not  wills. 
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A  material  distinction  between  wills  and  deeds  of  conveyance, 
in  the  application  of  the  rule,  has  been  observed  by  the  author- 
ities. It  is  said  of  the  rule  in  4  Kent's  Commentaries^  ^^IG^  that 
^^there  is  more  latitude  of  construction  allowed  in  the  case  of 
wills,  in  furtherance  of  the  testator's  intention;  and  the  rule 
seems  to  have  been  considered  as  of  more  absolute  control  in  its 
application  to  deeds/'  In  Bidgeway  v.  Lanphere,  99  Ind.  253, 
it  waa  said:  ^^The  rule  in  Shelley's  case,  1  Coke,  88,  is  the  law 
in  this  state,  and,  in  all  cases  where  the  facts  make  it  applicable, 
we  must  enforce  it,  although  we  may  think  there  was  not  much 
reason  for  it  at  the  time  of  its  adoption  and  none  at  all  under 
the  existing  system  of  tenures  ***  and  conveyances.  But  in 
accepting  the  rule  we  take  it  as  construed  and  enforced  by  the 
courts  which  formulated  and  proclaimed  it.  Pressed  by  the 
evils  wrought  by  the  rule,  and  shocked  by  the  great  number  of 
instances  in  which  it  operated  to  utterly  overthrow  the  intention 
of  the  testator,  these  courts,  centuries  ago,  affirmed  that  there 
existed  an  important  difference  between  wills  and  deeds,  and 
that  the  rule  should  not  be  so  strictly  enforced  in  the  case  of 
a  will  as  in  the  case  of  a  deed.  It  has  long  stood  as  the  law 
that  there  is  a  material  distinction  between  wills  and  deeds,  and 
that  the  rule  in  Shelley's  case  will  not  be  allowed  to  override 
the  manifest  and  clearly  expressed  intention  of  the  testator,  but 
that  the  intention  will  always  be  carried  into  effect  if  it  can 
be  ascertained.  It  is  true  that,  where  the  words  used  are  such 
as  to  bring  the  case  within  the  rule,  it  will  be  given  full  force 
and  effect;  but,  where  the  context  clearly  shows  that  the  testator 
annexed  a  different  meaning,  that  meaning  will  be  adopted,  and 
the  rule  will  not  be  allowed  to  frustrate  his  intention'^:  See,  also, 
Mcllhinny  v.  Mcllhinny,  137  Ind.  411;  45  Am.  St.  Hep.  186. 
It  was  said  in  Jones  on  Real  Properiy,  section  606,  that,  ''as 
applied  to  wills,  the  rule  is  not  allowed  to  override  the  manifest 
and  clearly  expressed  intention  of  the  testator,  but  the  intention 

will  always  be  carried  into  effect  if  it  can  be  ascertained 

This  distinction  between  deeds  and  wills  in  the  application  of 
the  rule  is  in  accordance  with  the  general  rule  applicable  to  the 
construction  of  wills,  that  the  intention  of  the  testator  shall,  so 
far  as  possible,  be  observed." 

The  rule  of  interpretation  of  general  application,  which  this 
court  has  invariably  followed,  is  that  the  intention  of  the  tes- 
tator, when  ascertained,  and  not  in  violation  of  law,  must  con- 
trol: Hopkins  V.  Grimes,  14  Iowa,  77;  Benkert  v.  Jacoby,  36 
Iowa,  275;  Hanna  v.  Hawes,  46  Iowa,  439;  Meek  t.  Briggs,  87 
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Iowa,  616;  43  Am.  St  Bep.  410;  «»  Kiene  v.  Gmehle,  85  Iow% 
316;  Zavitz  v.  Preston,  96  Iowa,  52.  In  Kiene  v.  Omehle,  85 
lawa,  316,  it  was  said:  ^There  aie  some  respectable  anthohtiea 
that  hold  that  the  rule  in  Shelley's  case  is  independent  of  the 
intention  of  the  donor  or  devisor;  that  it  is  absolute  and  im- 
perative. Such  application  of  the  rule  is  not  sanctioned  by  rea- 
son or  the  current  of  adjudicated  casee  in  this  country,"  The 
devise  considered  in  thai  case  was  to  the  daughter  of  the  tes- 
tator, "for  and  during  her  lifetime,  .  .  •  .  and  on  her  demise 
the  said  estate,  both  real  and  personal,  shall  descend  to  and  vest 
in  such  heirs  of  her  body  begotten,  in  fee  simple";  and  it  was 
held  to  give  the  daughter  only  a  life  estate  in  the  real  property 
of  the  testator.  In  Zavitz  v.  Preston,  96  Iowa,  52,  a  devise  of 
real  estate  to  a  grandson  '^during  his  natural  life,"  and  at  his 
death  "to  go  to  and  be  equally  divided  between  his  lawful  heirs 
and  next  of  kin,"  was  held  to  vest  in  the  grandson  a  life  estate, 
only.  The  rule  in  Shelley's  case  was  referred  to,  but,  without 
determining  that  it  was  in  force  in  this  state,  we  said  that  "it 
certainly  cannot  be  invoked  to  defeat  the  intent  of  the  testator." 
In  Slemmer  v.  Crampton,  50  Iowa,  302,  a  devise  of  land  to 
Maria  A.  Avery,  "to  be  used,  occupied,  and  enjoyed  by  her  after 
she  becomes  of  the  age  of  legal  majority,  during  her  natural  life 
only,"  and,  after  her  death,  "to  the  heirs  of  her  body,''  was  held 
to  vest  in  Maria  A.  Avery  a  life  estate  only,  notwithstanding  the 
rule  in  Shelley's  case. 

It  is  well  known  that  wills  are  frequently  drawn  hurriedly, 
by  persons  not  skilled  in  the  use  of  technical  terms,  and  words 
are  often  used  in  them  in  a  sense  not  technically  accurate.  That 
is  true  of  the  word  ^lieirs":  Furenes  v.  Severtson,  102  Iowa,  322. 
To  hold  that  when  used  it  must  be  given  a  technical  effect, 
that  it  must  be  taken  as  a  word  of  limitation,  and  not  of  pur- 
chase, notwithstanding  the  fact  that  the  context  shows  clearly 
that  it  was  not  used  in  a  technical  sense,  does  not  seem  to  us 
to  be  in  harmony  ^•^  with  the  best  rules  of  interpretation,  nor 
with  the  weight  of  authority,  nor  to  be  founded  in  reason,  nor  to 
be  demanded  by  anything  in  the  letter  or  spirit  of  the  laws  of 
this  state,  or  the  condition  and  policy  of  its  people  and  their 
institutions.  The  conditions  which  the  rule  was  originally  de- 
signed to  meet  do  not  exist  here,  and  to  hold  that  it  applies  to 
the  will  under  consideration  would  be  to  go  counter  to  the  rules 
of  interpretation  which  this  court  has  always  applied  to  wills, 
to  overrule  in  eflFect  many  cases  which  we  have  decided,  and  to 
some  of  which  we  have  referred,  and  to  establish  a  role  which 
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has  been  so  unjust  in  its  operation  as  to  be  abandoned  or  modi- 
fied by  nearly  all  of  the  states  in  which  it  was  once  in  force. 

The  will  under  consideration  gave  to  William  Edwin  Weetcott 
the  property  in  controversy,  "to  hold  the  same  during  the  term 
of  his  natural  life/*  and  provided  that  he  should  have  the  use, 
rents,  and  profits  of  it  during  that  time.  The  will  also  provided 
that  he  should  'Tiave  no  power  to  convey  or  dispose  of  the  same" 
for  a  longer  period  than  during  his  natural  life,  and  that  at  his 
death  it  should  descend  to  his  heirs.  That  the  will  was  intended 
to  create  in  the  ancestor  a  life  estate  only,  is  too  clear  for  contro- 
versy, and  the  fact  that  the  testator  will  be  presumed  to  have 
intended  a  devise  of  all  his  interest  in  the  property,  and  the 
further  fact  that  the  heirs  of  the  devisee  could  not  be  definitely 
known  until  his  death,  would  not  create  in  him  a  larger  estate 
than  the  testator  intended  him  to  have.  Upon  his  death  the 
absolute  title  to  the  propexty  vested  in  his  heirs.  The  language 
of  the  will  brings  it  within  the  rule  of  the  cases  of  Slemmer  v. 
Crampton,  60  Iowa,  302,  Kiene  v.  Gmehle,  85  Iowa,  313,  and 
Zavitz  V.  Preston,  96  Iowa,  52,  to  which  we  have  referred.  We 
do  not  find  it  necessary  to  determine  whether  the  rule  in  Shel- 
ley's case  is  in  force  in  this  state,  but  hold  that,  if  it  be  in  force, 
it  cannot  defeat  the  intent  of  a  testator,  as  expressed  by  ***  the 
language  of  his  will.  It  follows  from  what  we  have  said  that 
the  demurrer  to  the  petition  should  have  been  overruled,  and 
the  judgment  of  the  district  court  is  reversed. 

WIIiL«-CONSTRU0TI0N— DEyVISE— RULE  IN  SHELI^ET'S 
OASE.— In  the  constmctlon  of  wUls,  the  intention  of  the  testator. 
when  apparent,  overrides  all  established  rules  of  interpretation,  if 
not  contrary  to  some  positive  rule  of  law:  Note  to  Succession  of 
Allen,  56  Am.  St  Rep.  300.  The  rule  in  Shelley's  case  is  not  one 
which  results  In  ascertaining  or  executing  the  will  of  the  grantor 
or  testator,  and  It  has  been  repudiated  in  some  of  the  states:  See 
monographic  note  to  Carpenter  v.  Van  Olinder,  11  Am.  St.  Rep. 
100,  on  the  rule  in  SheUey's  case;  Wilkerson  v.  Clark,  80  Ga.  367;  12 
Am.  St.  Rep.  258.  It  is  the  law  of  Indiana,  but  in  applying  it  there 
a  material  distinction  is  recognized  between  wills  and  deeds;  and 
as  to  wins  the  rule  will  not  be  allowed  to  override  the  manifest  and 
clearly  expressed  intention  of  the  testator,  which  wiU  always  be 
carried  into  effect  if  it  can  be  ascertained:  Mcllhinny  v.  Mcllhinny, 
137  Ind.  411;  46  Am.  St.  Rep.  186.  A  devise  to  a  person  named,  and 
his  ''helm''  may  create  only  a  Ufe  estate:  See  extended  note  to  Car- 
penter T.  Van  Olinder,  11  Am.  Bt  Bep.  102. 
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Gall  AN  AN  v.  Votbuba. 

[104  IOW^672.] 

jnDQMRNT—R£)CORD  — VALIDITY.— The    reooid   It   the 

only  proof  of  a  judgment,  and  It  is,  therefore,  essential  to  the  valid- 
ity of  a  judgment  that  it  be  spread  upon  the  records  as  required 
by  law. 

JUDGMENT— "RENDITION"— LIDN—NBCBSSITT  OF  REC- 
ORD.—A  judgment  is  not  rendered*  so  as  to  be  a  lien  from  the  time 
of  its  ^'rendition"  until  it  is  entered  on  the  records,  as  prescribed 
by  the  statute,  although  an  entry  or  direction  therefor  has  been 
signed  by  the  judge  and  indorsed  by  the  clerk  as  "Bailed.** 

Action  to  quiet  title  against  two  judgments  m  favor  or  the 
defendant  On  the  cross-petition  of  the  defendant,  a  decree  was 
entered.,  establishing  the  judgments  as  liens  on  the  ^laintifE'a 
lot.    The  plaintiff  appealed. 

J.  J.  and  E.  A.  Davis,  for  the  appeUanL 

Day  &  CoTvy,  for  the  appellee. 

«^  LADD,  J.    In  September,  1895,  MeClnre  waa  the  owner 

of  a  lot  in  the  city  of  Des  Moines,  and  conveyed  it  by  warranty 
deed,  delivered  to  plaintiff  September  27,  of  the  same  year,  in 
pursuance  of  an  oral  contract  so  to  do  made  September  3d,  pre- 
vious. The  agreed  consideration  was  eight  hundred  dollars,  of 
which  four  hundred  and  sixteen  dollars  was  credited  on  an  ante- 
cedent indebtedness,  and  three  hundred  and  eighty-four  dollars, 
a  mortgage  on  the  lot,  subject  to  which  Callanan  took  the  deed. 
Two  judgments  by  default  were  ordered  in  favor  of  the  defend- 
ant and  against  McClure  September  24,  1895,  and  entries  there^ 
for  were  signed  by  the  trial  judge  and  indorsed  'Tiled'*  by  the 
clerk,  on  the  ®^^  same  day,  but  were  not  recorded  in  the  record- 
book  or  entered  until  the  28th  or  30th  of  the  same  month,  and 
after  the  conveyance  to  Callanan.  Are  these  judgments  liens  on 
the  land?  Section  3801  of  the  code  provides  that  ^'judgments  in 
the  supreme  or  district  courts  of  this  state  or  in  the  circuit  or 
district  courts  of  the  United  States,  within  this  state,  are  liens 
upon  the  real  estate  owned  by  the  defendant  at  the  time  of 
such  rendition,  and  also  upon  all  he  may  subsequently  acquire, 
for  the  period  of  ten  years  from  the  date  of  the  judgment/' 
What  is  meant  by  the  ''time  of  such  rendition?*'  Rendering  a 
judgment  is  the  judicial  act  of  the  court  in  pronouncing  the 
sentence  of  the  law  upon  the  facts  in  controversy,  as  ascertained 
from  the  pleadings  and  the  evidence;  and,  technically,  the  min- 
isterial act  of  spreading  upon  the  record  a  statement  of  the  final 
conclusion  reached  by  the  court  is  not  included  therein:  Black  on 
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Judgments,  sec.  106;  Shnster'V.  Bader,  13  Colo.  329;  Blatchford 
V.  JS^ewberry,  100  111.  489;  Conwell  y.  Kuykendall,  29  Kan.  707; 
Hall  Y.  Tuttle,  6  Hill,  38;  40  Am.  Dec.  382,  and  note;  Stephens 
V.  Santee,  49  N.  Y.  39;  Durant  v.  Comegys,  2  Idaho,  809;  35 
Am.  St.  Bep  267;  In  re  Cook's  Estate,  77  Cal.  220;  11  Am.  St 
Bep.  267.  But,  in  construing  this  statute,  its  relation  to  others 
on  the  same  suhject,  and  the  sense  in  which  the  words  are  used, 
as  determined  by  this  court,  must  be  considered.  Every  final 
adjudication  of  the  rights  of  the  parties  in  an  action  is  a  judg- 
ment: Code,  sec.  3769.  All  judgments  and  orders  must  be  en- 
tered on  the  record  of  the  court,  and  must  specify  clearly  the 
relief  granted  or  order  made  in  the  action:  Code,  sec.  3784.  It 
will  be  noticed  that  the  definition  of  a  ^^judgment''  in  the  code 
differs  somewhat  from  that  of  some  of  the  lexicographers,  in 
that  it  is  a  final  adjudication:  Zeigler  y.  Vance,  3  Iowa,  528; 
Taylor  y.  Bunyon,  3  Iowa,  ^''^  474.  See  definitions  by  author- 
ities collected  in  12  Am.  &  Eng.  Ency.  of  Law.  In  Humphrey 
T.  Havens,  9  Minn.  318,  it  was  held  tiiat,  where  a  writ  of  error 
must  be  issued  within  a  year  after  the  ''rendition  of  judgment,'' 
the  time  began  to  run  from  the  entry  of  judgment  or  order,  on 
the  record.  The  question  was  first  suggested  in  this  court  in 
Brown  v.  Scott,  2  G.  Greene,  454,  Kinney,  J.,  remarking:  ''We 
are  at  a  loss  to  know  how  the  justice  could  have  rendered  a 
judgment  that  would  have  any  force  or  virtue  without  rendering 
that  judgment  in  proper  form  in  the  docket  which  he  is  re- 
quired by  law  to  keep  for  that  purpose.  It  is  true,  he  might, 
in  his  mind,  resolve  upon  entering  the  judgment;  but,  unless 
put  into  shape  and  form,  it  would  be  as  though  no  judgment  at 
all  had  existed  in  the  mind/'  In  Case  v.  Plato,  54  Iowa,  64,  the 
court,  through  Day,  J.,  after  quoting  the  statutes,  said:  "It  is 
apparent  from  the  foregoing  provision  that  it  is  essential  to  the 
validity  of  a  judgment  that  it  should  be  entered  upon  the  record- 
book.  This  is  the  book  in  which  a  statement  of  the  proceedings 
of  the  court  is  kept,  and  to  which  appeal  must  always  be  made 
to  determine  what  has  been  done.  The  theory  of  the  law  is 
that  it  is  kept  under  the  direction  and  supervision  of  the  judge, 
is  approved  by  him,  and  constitutes  the  only  proof  of  his  acts." 
In  Balm  v.  Nunn,  63  Iowa,  641,  the  opinion  is  by  Beck,  J.,  who 
said:  "There  can  be  no  judgment  until  it  is  entered  in  the  proper 
record  of  the  court.  It  cannot  exist  in  the  memory  of  the  ofii- 
cers  of  the  court,  nor  in  the  memoranda  entered  upon  the  books 

not  intended  to  preserve  the  record  of  judgments It  is 

not  competent  to  prove  a  judgment  in  any  other  way  than  by 
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the  production  of  the  proper  record  thereof  Aetna  Life  Ins. 
Co.  y.  Hesser,  77  Iowa,  381,  14  Am.  St.  Bep.  297,  seems  to  be 
decisive.  In  that  case^  the  judgment  was  erroneously  indexed, 
and  the  court,  in  holding  it  was  not  a  lien  superior  to  a  sub- 
sequent mortgage,  bases  its  conclusion  ^^^  on  three  grounds: 
1.  No  constructive  notice  was  imparted  owing  to  the  failure 
to  index;  2.  The  judgment,  before  it  becomes  a  lien,  must  be  of 
record,  i.  e.,  entered  in  the  record-book  required  by  the  statute; 
3.  A  judgment  is  not  rendered,  so  aa  to  be  effective  and  capable 
of  enf orcementy  until  it  is  '^made  np,  finished,  stated,  or  deliv- 
ered" in  the  form  and  manner,  and  entered  of  record  as  required 
by  the  statutes.  Appellee  insists  the  last  two  grounds  amount 
to  no  more  than  dicta,  but  these  are  not  stated  in  the  way  of 
argument,  but  as  conclusions  of  law.  In  Winter  v.  Coulthard. 
94  Iowa,  312,  the  court  had  announced  its  decisions;  but  these 
had  not  been  entered  of  record,  and  the  executions  were  held  in- 
valid because  no  judgments  existed.  The  judge's  calendar  ia 
not  a  record  of  the  court,  but  entries  therein  announce  his  con- 
clusions, and  are  intended  for  the  guidance  of  the  clerk:  Traer 
V.  Whitman,  66  Iowa,  443;  Miller  v.  Wolf,  63  Iowa,  233;  State  v. 
Manley,  63  Iowa,  344;  Burroughs  v.  Ellis,  76  Iowa,  649.  While 
not  proof  of  a  decree  or  judgment,  such  minutes  may  tend  to 
show  a  decree  or  judgment  has  been  ordered:  In  re  Edwards' 
Estate,  58  Iowa,  431.  If  the  record  is  the  only  proof  of  a  judg- 
ment, as  has  been  repeatedly  held  by  this  court,  then  how  can 
a  judgment  be  said  to  have  been  rendered  before  spread  on  the 
records,  when  its  very  existence  prior  to  that  time  cannot  be 
established?  If  the  statute  making  the  judgment  a  lien  ''at  the 
time  of  such  rendition''  refers  to  the  time  of  announcement  by 
the  judge,  rather  than  when  entered  on  the  proper  books,  it 
would  certainly  be  capable  of  enforcement  by  execution:  Code, 
sec.  3954.  But  it  was  adjudged  otherwise  in  Winter  v.  Coult- 
hard, 94  Iowa,  312.  If  the  court  has  announced  judgment,  the 
clerk  may  complete  the  record  after  the  term:  Code,  sec.  242. 
But  until  the  record  is  prepared,  no  evidence  exists  of  the  ren- 
dition of  the  judgment.  These  records  are  under  the  control  of 
the  court  ^^^  (Code,  sec.  248),  and  through  them  it  speaks  the 
final  adjudication  defined  by  the  statute  as  a  judgment.  Until 
so  rendered,  there  is  no  judgment.  The  code  contains  no  pro- 
visions relating  to  judgment  forma  signed  by  the  judge,  and 
these  amounted  to  no  more  than  directions  for  judgments.  Un- 
til recorded,  they  were  not  sacE,  but  merely  evidence  that  the 
court  had  ordered  judgments,  and  approved  their  form.    This 
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view  finds  sxipport  in  Babcock  v.  Wolf,  70  Iowa,  676,  and  Guth- 
rie y.  Qnthrie,  71  Iowa,  744.  In  these  cases,  decisions  were, 
by  agreement,  to  be  made  in  vacation,  and  were  written  and 
signed  by  the  judges  before  the  expiration  of  their  terms  of 
office  though  not  delivered  in  the  clerk's  office  until  afterward. 
In  the  former  it  is  said:  '^ow,  we  think  the  decision  was  made 
when  it  was  deposited  in  the  express  office  at  Afton.  Under 
the  agreement  of  the  parties,  it  was  as  complete  then  as  if  there 
had  been  no  agreement,  and  the  judge  had  entered  a  decision  in 
his  minutes  in  open  court,  because  the  parties  agreed  that  the 
decision  was  not  to  be  made  at  Clarinda.''  But  it  did  not  have 
the  force  of  a  judgment  until  spread  upon  the  records  as  re- 
quired by  law. 
Beversed. 


JUD6MBNT— RBNDITION— RSOOKDING— LIBN.— A  Judgment 
to  not  regarded  as  "rendered**  until  It  has  been  Indexed.  A  judg- 
ment or  transcript,  before  it  becomes  a  lien,  must  be  of  record  in 
the  books  required  by  statute,  and  the  record  to  not  completed  until 
an  en^  is  made  In  the  index:  Aetna  v.  Life  Ins.  €k>.  v.  Hesser,  77 
Iowa,  881;  14  Am.  St  Rep.  297.  There  can  be  no  judgment  capa- 
ble of  being  docketed,  or  enforced  in  any  manner,  until  it  is  entered 
in  the  judgment-book:  Rock  wood  v.  Davenport,  37  Minn.  063;  5 
Am.  St.  Rep.  872.  A  judgment  to  '^ndered"  when  ordered  by  the 
court,  but  to  not  entered  until  actually  written  in  the  judgments 
book:  Durant  v.  Oomegys,  2  Idaho,  809;  86  Am.  8t  Bepi  287. 
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(60  MnVNUOTA,  14.] 

INSURANCE  AGAINST  ACCIDENT-TOTAL  DISABILITY. 
Under  a  policy  Insuring  against  loss  of  time  suffered  through  acci- 
dental Injuries  '^wholly  and  continuously  disabling  the  Insured  from 
transacting  any  and  ^ery  kind  of  business  pertaining  to  his  occu- 
pation" of  merchant,  he  may  recover  If  accidentally  thrown  from 
his  bicycle,  thereby  dislocating  the  thumb  of  his  right  hand,  break- 
ing loose  some  of  his  teeth,  and  so  injuring  or  Jarring  his  head  and 
neck  as  to  affect  his  spine  and  nerves  to  such  an  extent  as  to  pro- 
duce severe  nervous  prostration,  rendering  him  virholly  and  con- 
tinuously disabled  from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation. 

INSURANCE  AGAINST  ACCIDENT— TOTAL  DISABILITY. 
Under  a  policy  Insuring  against  loss  of  time  effected  through  acci- 
dental Injuries  ''wholly  and  continuously  disabling  the  Insured 
from  transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation,*'  whole  or  total  disability  does  not  mean  absolute  physi- 
cal Inability  to  transact  every  kind  of  business  pertaining  to  the 
occupation  of  the  insured.  It  Is  sufficient  If  his  Injuries  are  of 
such  character  that  common  care  and  prudence  require  him  to  de- 
sist from  the  transaction  of  any  such  business  so  long  as  It  Is 
reasonably  necessary  to  effect  a  cure.  Inability  to  transact  some 
kinds  or  branches  of  his  business  does  not  constitute  total  disabil- 
ity within  the  meaning  of  the  policy.  If  he  Is  able  to  transact  other 
kinds  or  branches  of  his  business. 

INSURANCE  AGAINST  ACCIDENT— TOTAL  DISABILITY. 
Under  a  policy  Insuring  against  loss  of  time  effected  by  accidental 
Injuries,  "wholly  and  continuously  disabling  the  Insured  from 
transacting  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation/' ability  to  occasionally  perform  some  single  and  trivial  act 
connected  with  some  kind  of  business  pertaining  to  his  occupation 
does  not  render  his  disability  partial  Instead  of  total,  provided  he  Is 
unable,  substantially,  or  to  some  material  extent,  to  transact  any 
kind  of  business  pertaining  to  such  occupation.  The  frequency  and 
nature  of  the  acts  done  are  ordinarily  for  the  consideration  of  the 
Jury  In  determining  whether  the  insured  Is  totally  disabled  within 
the  meaning  of  the  policy. 
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B.  Thayer^  for  the  appellant 

C.  D.  Allen  and  Qray  &  Thompson  for  the  respondent 

^s  MITCHELL,  J.  The  defendant,  an  accident  insurance 
company,  issued  its  policy  to  plaintiff,  whereby  it  insured  him 
as  a  merchant  by  occupation,  under  classification  preferred,  ^'in 
the  sum  of  twenty-five  dollars  per  week,  against  loss  of  time,  not 
to  exceed  twenty-six  consecutive  weeks,  resulting  from  bodily  in- 
juries effected  through  means  aforesaid  (of  which  there  shall 
be  external  and  visible  signs),  wholly  and  cotUinuaualy  disabling 
said  member  from  transacting  any  and  sv^ry  hind  of  business 
pertaining  to  the  occupation  dbove  stated J^ 

Plaintiff  alleged  that  on  May  21,  1895,  and  during  the  life 
of  the  policy,  he  was  accidentally  thrown  from  his  bicycle,  and 
violently  thrown  forward  on  his  face,  thereby  dislocating  the 
thumb  of  his  right  hand,  breaking  loose  some  of  his  teeth,  and 
so  injuring  or  jarring  his  head  and  neck  as  to  affect  his  spine 
*3d  nerves  to  such  an  extent  as  to  produce  severe  nervous  pros- 
tration, by  reason  of  which  injuries  he  was  wholly  and  con- 
tinuously disabled  from  transacting  any  and  every  kind  of 
business  pertaining  to  his  occupation  as  a  merchant  for  seven- 
teen weeks.  The  principal  contest  is  as  to  the  construction  of 
that  part  of  the  policy  which  we  have  italicized,  and  particlarly 
of  the  term  ^'wholly  disabled/'  Accident  insurance  being  of 
comparatively  recent  origin,  the  policies  do  not  seem  to  have  ac- 
quired any  settled  form,  and  the  decisions  construing  them 
^^  are  comparatively  few,  and  do  not  seem  to  have  agreed  on 
any  very  definite  meaning  to  be  given  to  the  term  ^'total  dis- 
ab.lity/'  Such  authorities  as  there  are  will  be  found  quite  fully 
cited  in  Bacon  on  Benefit  Societies,  section  501,  and  in  Niblack 
on  Mutual  Benefit  Societies,  sec.  401  et  seq.  See,  also,  4  Ha> 
vard  Law  Rev.  180. 

The  cases  which  have  placed  a  construction  upon  the  term 
**\o\ti\  disability"  might  seem  to  be  divided  into  two  classes,  viz., 
those  which  construe  it  liberally  in  favor  of  the  insured,  and 
those  which  constrije  it  strictly  against  him.  Among  those  of 
the  first  class  may  be  cited  Hooper  v.  Accidental  etc.  Co.,  5  Hurl. 
&  N.  645,  556;  Young  v.  Travelers  Ins.  Co.,  80  Me.  244;  Turner 
V.  Fidelity  etc.  Co.,  112  Mich.  425;  and  of  the  second  class, 
Lyon  V.  Railway  Pass.  Assur.  Co.,  46  Iowa,  631,  and  Saveland 
V.  Fidelity  etc.  Co.,  67  Wis.  174;  58  Am.  Rep.  863.  Any  ap- 
parent conflict  in  the  decisions  may,  however,  be  mostly  recon- 
ciled in  view  of  differences  in  the  language  of  the  policies,  and 
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of  the  different  occupations  under  which  the  parties  were  in- 
sured. As  is  well  said  in  Wolcott  y.  United  etc.  Ins.  Assn.,  55 
Hun,  98:  'Total  disability  must,  from  the  necessity  of  the  case, 
be  a  relative  matter,  and  must  depend  largely  upon  the  occupa- 
tion and  employment  in  which  the  party  insured  is  engaged.^ 

One  who  labors  with  his  hands  might  be  so  disabled  by  a 
severe  injury  to  one  hand  as  not  to  be  able  to  labor  at  all  at  hia 
usual  occupation,  whereas  a  merchant  or  a  professional  man 
might  by  the  same  injury  be  only  disabled  from  transacting 
some  kinds  of  business  pertaining  to  his  occupation.  In  poli- 
cies of  this  character  the  aim  of  the  insurer  usually  is  to  get 
as  large  premiums  as  possible  by  incurring  the  least  possible 
liability;  and,  on  the  other  hand,  after  an  accident  occurs,  the 
usual  aim  of  the  insured  is  to  recover  the  greatest  amount  of 
indemnity  for  the  least  possible  injury.  All  that  the  courts  can 
do  is  to  construe  the  contract  which  the  parties  have  made  for 
themselves;  but,  in  doing  so  they  should  give  it  a  reasonable 
construction,  so  as,  if  possible,  to  give  effect  to  the  purpose  for 
which  it  was  made. 

There  are  a  few  propositions  applicable  to  the  construction  of 
the  policy  under  consideration  which,  under  the  evidence,  are 
decisive  of  this  case.  The  first  is,  that  total  disability  does  not 
mean  absolute  physical  inability  on  part  of  the  insured  to 
transact  any  ^^  kind  of  business  pertaining  to  his  occupation, 
ft  is  sufficient  if  his  injuries  were  of  such  a  character  that  com- 
mon care  and  prudence  required  him  to  desist  from  the  transac- 
tion of  any  such  business  so  long  as  it  was  reasonably  neces- 
sary to  effectuate  a  cure.  This  was  a  duty  which  he  owed  to 
the  insurer  as  well  as  to  himself:  Young  v.  Travelers'  Ins.  Co., 
80  Me.  244.  The  second  is,  that  under  the  particular  terms 
of  this  policy,  to  wit,  "from  transacting  any  and  every  kind 
of  business  pertaining  to  the  occupation  above  stated''  (mer- 
chant), inability  to  perform  some  kinds  of  business  pertaining 
to  that  occupation  would  not  constitute  total  disability  within 
the  meaning  of  the  policy.  For  example,  the  occupation  of  a  re- 
tail country  merchant  (as  plaintiff  was)  embraces  various  de- 
partments or  kinds  of  business,  such  as  keeping  the  books,  mak- 
ing out  accounts,  and  settlinur  with  customers;  waiting  on  cua^ 
tomers,  and  doing  up  their  pui-chases  in  packages;  also  the  hand- 
ling and  arranging  of  goods  in  the  store.  If  an  injury  dis- 
abled the  insured  merchant  from  transacting  one  or  more  of 
these  branches  of  the  business,  but  left  him  able  to  transact 
others  with  due  regard  to  his  health,  he  would  not  be  totally 
disabled  within  the  meaning  of  this  policy. 
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But  the  mere  fact  that  he  might  be  able^  with  due  regard  to 
hifl  healthy  to  occaaionallj  perfonn  some  single  and  triyial  act 
connected  with  some  kind  of  business  pertaining  to  his  occu- 
pation as  a  merchant  would  not  render  his  disability  partial  in- 
stead of  totals  provided  he  was  unable^  substantially  or  to  some 
material  extent,  to  transact  any  kind  of  business  pertaining  to 
such  occupation.  To  illustrate  this  proposition  by  reference  to 
the  evidence  in  this  case^  it  appears^  as  we  shall  assume,  that 
on  one  or  two  occasions  where  the  plaintiff  went  into  his  store 
when  down  town  for  other  purposes  he  handed  ont  some  small 
article  to  a  customer,  and  took  the  change  for  it.  This  would 
not  necessarily  prove  that  he  was  able  to  attend  to  the  busi- 
ness of  waiting  on  customers^  and  that  he  was  not  ''wholly  die- 
abled^'  within  the  meaning  of  the  policy.  He  might  be  able, 
on  temporary  visits  to  the  store,  occasionally  to  perform  a  tri- 
fling act  of  this  nature,  and  yet  be  substantially  and  essentially 
nnable  to  transact  any  kind  of  business  pertaining  to  his  occu- 
pation of  merchant.  The  frequency  and  nature  of  these  acts 
would  be  for  the  consideration  of  the  jury  in  determining 
whether  he  was  totally  ^  disabled,  but  would  ordinarily  be  by 
no*  means  conclusive  on  that  question. 

It  only  remains  to  apply  these  principles  or  rules  to  the  evi- 
dence. The  evidence  was,  as  might  be  expected,  conflicting; 
but  that  introduced  on  part  of  the  plaintiff  reasonably  tended 
to  show  that  the  dislocation  of  his  thumb  was  by  no  means  the 
most  serious  of  his  injuries;  that  by  his  fall  he  so  injured  his 
head  and  neck  as  to  produce  severe  nervous  prostration,  which 
so  seriously  affected  his  general  health  and  strength  as  to  render 
him  unable  to  transact,  to  any  material  or  substantial  extent, 
any  part  of  his  business  as  merchant;  that  due  regard  to  his 
health  required  him  wholly  to  desist  from  attempting  to  do  so, 
and  that  he  was  so  advised  by  his  physician;  that  when  at  home 
he  went  down  town  several  times  a  week  to  receive  medical 
treatment  from  his  physician,  and  to  get  shaved;  that  when  he 
did  so  he  would  frequently  go  into  his  store,  and  sit  down  for 
a  brief  times,  but  when  there  took  no  part  or  interest  in  the  trans- 
action of  the  business  except  the  trivial  acts  on  two  or  three 
occasions  already  referred  to;  that  npon  the  advice  of  his  phy- 
sician he  went  to  Chicago  to  consult  a  medical  specialist;  that 
when  he  returned,  his  health  not  appearing  to  be  improved, 
his  family  took  him  off  on  two  occasions  on  a  summer  onting; 
and  that  it  was  not  until  the  last  of  September  or  the  first  of 
October  that  he  was  sufficiently  recovered  to  give  any  consider- 
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able  attention  to  any  part  of  his  business.  This  evidence,  in 
onr  judgment,  justified  the  jury  in  finding  that  he  was,  for  the 
full  seventeen  weeks,  wholly  disabled,  within  the  meaning  of 
the  policy,  from  transacting  any  and  eyery  kind  of  business 
pertaining  to  his  occupation  as  a  merchant. 

The  requests  to  charge  referred  to  in  the  assignments  of  er- 
ror were  properly  refused,  for  the  reason,  if  no  other,  that  they 
all  assumed  that  if  the  plaintiff  on  some  particular  date  per- 
formed some  single  act  connected  with  his  business — as,  for  ex- 
ample, handing  a  customer  a  package  of  garden  seeds,  or  a 
dozen  of  nails — it  necessarily  followed  that  he  was  not  "wholly 
disabled"  at  that  date  within  the  meaning  of  the  policy. 

In  his  application  for  this  insurance  the  plainMff  stated  the 
value  of  his  time  to  be  twenty-five  dollars  a  week.  It  cropped 
out  on  the  trial  that  he  held  like  insurance  for  like  amounts  in 
three  other  companies.  As  ^  no  point  was  made  on  the  trial 
but  that  he  was  entitled  to  recover,  if  at  all,  twenty-five  dollars  a 
week  during  his  total  disability  on  the  policy  in  suit,  the  ques- 
tion of  the  effect  of  the  other  insnrancn  on  the  amount  he  is  en- 
titled to  recover  is  not  before  us. 

Order  affirmed. 


INSURANCB^-ACCIDBNT— TOTAL  DISABILTTT.-The  words 
'^totally  disabled  from  the  prosecution  of  his  usual  employment" 
mean  inability  to  do  substantially  aU  kinds  of  his  accustomed  labor 
to  some  extent.  To  recover  in  such  case,  the  assured  must  be  de- 
prived of  the  power  to  do  to  any  extent  substantially  all  kinds  of 
labor  which  constitute  his  usual  employment:  Note  to  North  Amer- 
ican Life  etc.  Co.  v.  Burroughs,  8  Am.  Rep.  218,  219.  An  insured 
Is  entitled  to  recover  for  a  total  loss  of  business  time,  if  his  Injury 
is  such  that  he  loses  his  time  In  the  business  in  which  he  was  en- 
gaged when  Insured,  though  there  are  other  business  pursuits  from 
which  the  accident  would  not  incapacitate  him:  Pennington  v.  Pa- 
cific Mut  Life  Ins.  Co.,  85  Iowa,  468;  39  Am.  St.  Rep.  SOd.  Contra, 
Baltimore  etc.  Relief  Assn.  t.  Post,  122  Pa.  St  579;  9  Am.  St.  Rep. 
147.  See,  also,  Saveland  t.  Fidelity  etc  Go.*  67  Wis.  174;  SB  Am. 
Rep.  868. 
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[60  HimmoTA,  S2.] 

BXBMPTIONS-PURCHASE    MONEY    lilBN— RIGHT    OF 

A8SIG  NEB.— Under  a  statute  providing  that  property  mentioned 
Is  not  exempt  from  attachment  issued  in  an  action  for  the  pur- 
chase price  thereof,  or  from  execution  issued  upon  any  judgment 
rendered  therein,  an  assignment  of  a  note  given  for  the  purchase 
price  of  such  property  operates  as  an  assignment  of  the  right  to 
collect  it.  and  tlie  assignee  has  the  same  right  to  sue  and  levy  on 
the  property  that  the  vendor  had. 
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W.  WattB  and  E.  P.  Fierce,  for  the  appellant 

If.  O'Brien,  for  the  respondent 

*■  MITCHELL,  J.  The  def^dant,  as  constable,  had  leried 
on  a  buggy,  the  property  of  the  plaintiff,  on  an  ezecntion  on  a 
judgment  rendered  against  him  in  favor  of  one  Ellington. 
This  judgment  was  rendered  upon  a  promissory  note  given  by 
plaintiff  to  Sylvester  and  Finseth,  and  by  them  transferred  to 
Ellington.  The  note  was  given  for  the  purchase  **  money  of 
the  buggy  levied  on.  The  buggy  was  exempt,  unless  subject  to 
levy,  under  General  Statutes  1894,  section  5460,  which  pro- 
vides that:  *The  property  hereinbefore  mentioned  is  not  exempt 
from  any  attachment  issued  in  an  action  for  the  purchase  money 
of  the  same  property,  or  from  an  execution  issued  upon  any 
judgment  rendered  therein." 

The  only  question  is^  whether  the  assignee  of  the  note  suc- 
ceeded to  the  privilege  or  right  of  the  vendor  aa  against  the 
exemption  right  of  the  vendee. 

The  authorities  on  this  question  are  conflicting:  See  Thomp- 
son on  Homesteads,  sec.  336.    Most  of  the  cases  consider  it  the 
same  as  or  analogous  to  the  question  whether  the  equitable 
lien  of  a  grantor  of  land  for  purchase   money  is  assignable. 
Some  courts  hold  that  it  is  the  mere  personal  privilege  of  the 
vendor,  which  is  not  assignable,  and  consequently  will  not  pass 
by  the  assignment  of  the  debl;;  while  others  view  it  as  a  priv- 
ilege or  right  inherent  in  the  contract,  which  goes  with  the  debt 
like  any  other  privilege,  lien,  or  security.    We  think  the  lat- 
ter view  is  correct  on  principle,  aa  well  as  equitable.    Unless 
the  vendor  can  sell  the  debt  accompanied  by  the  privilege  or 
right  to  levy  on  the  property  sold  in  the  hands  of  the  vendee, 
he  does  not  get  the  full  benefit  of  the  right  which  the  statute 
gives  him.    This  right  is  one  of  the  things  which  gives  value 
to  the  debt.    There  is  no  reason  in  equity  why  the   vendee 
should  hold  the  property  as  exempt  against  process  to   collect 
the  purchase  money  in  favor  of  the  assignee  of  the  vendor,  any 
more  than  if  the  process  was  in  favor  of  the  vendor  himself. 
The  theory  upon  which  the  statute  cited  was  enacted,  and  upcm 
which  it  is  held  constitutional,  is  that  the  buyer  ought  not,  as 
against  the  seller,  to  hold  the  property  as  exempt,  until  he  has 
paid  for  it,  and  that  the  property  passes  to  the  buyer  subject  to 
this  quasi  vendor's  lien;  that  is,  subject  to  the  paramount  right 
of  the  seller  to  make  the  purchase  money  out  of  it:  Bogera  v. 
Brackett^  34  Minn.  279. 
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It  seems  to  ns  that  there  is  no  good  reason,  founded  on  either 
principle  or  policy,  why  the  vendee  should  be  allowed  to  hold 
the  property  freed  from  this  right,  simply  because  the  debt  for 
purchase  money  has  been  transferred  by  the  vendor  to  a  third 
party. 

This  precise  question  has  never  been  passed  upon  by  this 
court,  •*  although  in  Einney  v.  Duluth  Ore  Co.,  68  l£inn- 
455,  49  Am.  St.  Bep.  628,  we  held  that  the  assignment  of  a  de- 
mand, which  may  be  enforced  under  the  mechanic'e  lien  law, 
operates  aa  an  assignment  of  £he  right  to  a  lien.  Harley  v. 
Davis,  16  Minn.  441  (487),  is  sometimes  cited  in  textbooks  as 
holding  that  the  transferee  of  a  note  given  in  purchase  of  a 
chattel  has  no  right,  aa  against  the  vendee^s  right  of  exemption, 
to  levy  on  the  properly,  although  the  vendor  himself  might 
have  done  so;  but  an  examination  of  the  facts  in  that  case  will 
show  that  it  is  not  authority  for  any  such  proposition.  In 
Hammond  v.  Peyton,  34  Minn.  629,  we  held  that  the  equitable 
lien  of  a  grantor  of  real  estate  was  not  assignable;  but  the  de- 
cision was  expressly  based  upon  the  fact  that  we  looked  upon  a 
grantor's  equitable  lien  with  disfavor,  and  did  not  desire  to 
extend  it  further  fiian  we  were  compelled  under  the  authorities, 
at  the  same  time  admitting  that  the  decision  was  inconsistent 
with  the  analogies  of  the  law. 

Judgment  reversed,  and  cause  remanded,  with  directionB  to  ilie 
district  court  to  enter  judgment  in  favor  of  the  defendant. 

VENDOB  AND  PURCHASER-BIGHTS  OF  ASSIGNEE  OF 
PURCHASE  MONEY  NOTES.— The  assignee  of  a  note  gir&a  In  part 
consideration  for  the  purchase  price  of  land,  to  secure  the  payment 
of  which  the  vendor  reserved  the  legal  title  in  himself,  is  entitled 
to  have  his  debt  satisfied  out  of  the  land:  Graham  v.  McOampbell, 
Meigs,  62;  88  Am.  Dec.  120.  See  extended  notes  to  Schnebly  v. 
Ragan,  28  Am.  Dec.  199-202,  and  Lagow  v.  BadoUet,  12  Am.  Dec. 
263,  264.  By  the  transfer  of  a  note  given  for  the  purchase  price  of 
real  estate,  the  lien  which  the  vendor  has  upon  the  land  passes 
with  it,  as  the  note  is  the  principal  thing,  and  the  Uen  is  but  an 
Incident  to  secure  its  payment:  Conner  v.  Banks,  18  Ala.  42;  52 
Am.  Dec.  20O;  Upland  Co.  v.  Glnn,  144  Ind.  484;  66  Am.  St  Rep. 
181.  Contra,  Jaclcman  v.  HaUock,  1  Ohio,  818;  13  Am.  Dec  627; 
Simpaon  v.  Montgomery,  26  Ark.  866;  09  Am.  Dae.  228s  Bicbarda  r. 
Leamtaf,  27  HL  481;  81  Am.  Dee.  288l 
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BUIIiDINa  AND  LOAN  ASSO0IATION3-FOBFBITURB 
OF  SHABBS— ESTOPPEL.— Members  holding  shares  In  a  mutual 
building  association  who  default  in  the  payment  of  their  monthly 
installments  of  dues  are  presumed  to  assent  to  the  unauthorized 
act  of  the  directors  in  absolutely  forfeiting  their  shares  and  the 
money  paid  in  thereon,  without  sale  and  without  notice,  shortly 
after  their  default,  and  in  appropriating  the  money  so  paid  in  for 
the  benefit  of  members  in  good  standing,  when  such  members  wait 
for  more  than  four  years  after  such  forfeiture  and  after  the  dis- 
tribution of  such  money  in  good  faith,  before  they  take  any  steps 
to  protect  their  interests.  In  such  ease,  the  defaulting  members 
and  their  assignee  who  brings  the  suit  are  estopped  from  denying 
that  they  have  ass^ited  to  or  ratified  the  unlawful  act  of  the 
directors. 

BUILDING  AND  LOAN  ASSOCIATIONS— UNAUTHORr 
IZBD  ACT  OF  DIRBGTORS-ESTOPPEL  OF  SHAREHOLDERS. 
It  is  inequitable  for  a  shareholder,  in  a  mutual  building  association, 
Icuowing  that  an  act  done  by  the  directors  in  good  faith  for  the 
benefit  of  the  association,  such  as  the  unlawful  forfeiture  of  hia 
shares  for  delinquency  in  payments,  is  in  fact  unauthorized,  to 
apparently  acquiesce  by  his  silence,  but  secretly  reserve  an  option 
to  repudiate  the  act  in  case  of  loss,  or  to  enjoy  its  benefits  if  it 
proves  profitable.  Fairness  requires  that  the  dissenting  share- 
holder should  act  promptly  and  make  known  his  objections  with- 
out unreasonable  delay.  If  he  fails  to  do  so,  his  assent  to  the 
unauthorized  act  must  be  presumed,  and  he  is  estopped  from  de- 
nying that  he  has  assented  to  or  ratified  such  act 

O.  D.  Emeiy  and  Keith,  Eyana,  Thompson  &  Fairehild,  for 
the  appellant. 

M.  F.  Bowen,  for  the  respondent 

**  COLLINS,  J.  Action  by  a  party  holding  asngnments  of 
all  the  'Vght,  title,  and  interest  in  law  or  equity''  in  and  to 
certain  certificates  of  stock  held  by  defaulting  shareholders  in 
defendant  corporation,  a  mutual  building  association  organized 
under  the  provisions  of  the  General  Statutes  of  1894,  section 
279^  to  recover  damages  claimed  on  account  of  an  alleged  oon- 
version  of  stock  by  the  association. 

The  assignors  subscribed  for  and  received  ten  certificates  in 
July,  1887.  They  paid  their  dues  up  to  and  including  the  month 
of  December,  1890.  They  made  default  in  January,  1891,  and 
remained  in  default  thereafter.  The  shares  were  declared  for- 
feited in  June,  and  the  alleged  conversion  took  place  aa  early 
aa  July  1,  1891,  at  which  time  all  payments  made  by  the  hold- 
ers were  declared  forfeited,  were  converted  to  the  use  of  the 
corporation,  and,  with  other  earnings,  were  distributed  to  all 
sharea  in  good  standing,  and  reported  as  so  distributed  to  the 
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public  examiner  of  the  state,  as  required  ®^  by  law.  No  appli- 
cation for  reinstatement  was  ever  made,  nor  any  claim  for  tbe 
amount  alleged  to  have  been  converted,  prior  to  the  commence- 
ment of  this  actiop,  in  March,  1896.  The  assignments  to  the 
plaintiff  bear  date  December  31,  1895.  No  notice  of  forfeit- 
ure was  given  to  the  defaulting  shareholders;  the  shares  were 
not  offered  for  sale,  nor  were  they  sold;  and  no  proceedings  were 
had  except  that  the  board  of  directors  adopted  a  resolution  de- 
claring the  forfeiture,  and  then  proceeded  to  distribute  to  the 
other  shares  the  sum  paid  in,  less  an  agreed  percentage  set 
apart  for  expenses.  Except  upon  the  single  question  to  be 
considered  hereinafter,  the  case  is  controlled  by  that  of  Henkel 
v.  Pioneer  Sav.  etc.  Co.,  61  Minn.  35.  The  court  below  so  held, 
and,  upon  the  question  referred  to,  it  held  against  defendant, 
ordering  judgment  in  plaintiff's  favor.  The  appeal  is  from  an 
order  denying  defendant's  motion  for  a  new  trial. 

No  attempt  was  made  in  the  complaint  or  upon  the  trial  to 
excuse  or  justify  the  default  in  payment  of  dues.  The  failure 
to  pay  appears  to  have  been  voluntary,  with  full  knowledge  on 
the  part  of  the  shareholders  of  the  plan  upon  which  the  associa- 
tion was  organized,  their  own  contract  with  respect  to  a  prompt 
payment  of  dues,  entered  into  when  they  became  members, 
and  the  method  of  forfeiture  prescribed  in  the  by-laws.  The 
failure  to  pay  was  in  total  disregard  of  their  obligations  as  such 
members.  The  by-laws,  made  a  part  of  their  contracts,  pro- 
vided for  an  absolute  forfeiture  to  the  association  of  their  shares 
upon  default  in  payment  They  must  be  presumed  to  have 
known  that  the  board  of  directors  would  promptly  declare  the 
forfeiture,  and  equally  as  promptly  distribute  the  sums  paid  in 
to  the  remaining  shares,  and  it  must  also  be  presumed  that  they 
knew  that  under  the  statutory  provisions  construed  in  the 
Henkel  case  this  could  not  be  done,  although  provided  for 
in  the  by-laws  and  in  the  contracts  with  members.  They  must 
be  presumed  to  have  known  that  the  shares  in  the  association 
began  to  mature  and  beco^ie  payable  June  1,  1891,  soon  after 
their  default,  and  that,  in  accordance  with  the  by-laws,  series 
of  shares  would  mature  monfhly,  would  be  paid,  surrendered, 
and  canceled;  all  of  the  earnings  and  profits,  including  moneys 
forfeited  by  defaulting  members,  less  the  expense,  percentage, 
and  amounts  lost,  being  taken  into  consideration  by  the  asso- 
ciation when  estimating  its  ®®  earning,  and  when  distributing 
the  same  among  members  whose  shares  were  maturinjr  month- 
ly, commencing  June  1,  1891.    The  fact  was  that  in  the  years 
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1891,  1892,  and  1893,  in  accordance  with  the  scheme  of  or- 
ganization for  the  maturing  of  stock  in  monthly  series,  shares 
of  the  same  class  as  those  assigned  to  plaintiff  to  the  amount 
and  value  of  over  one  million  dollars  became  payable,  which  in- 
cluded the  proportion  the  shares  were  entitled  to  from  all  for- 
feitures, said  amount  having  been  paid  out  to  members  as  their 
shares  matured*  These  several  payments  included,  of  course, 
the  proportionate  amounts  received  by  means  of  the  resolution 
and  action  in  respect  to  the  sums  paid  in  by  the  defaulting 
shareholders  in  question.  It  also  appears  that  this  method  of 
estimating  earnings  and  making  distribution  of  amounts  for- 
feited was  in  accordance  with  the  instructions  received  from  the 
public  examiner. 

In  short,  it  is  evident,  thai,  in  accordance  with  the  provisions 
of  the  by-laws  and  the  custom  of  the  association  prior  to  the 
decision  in  the  Henkel  case,  the  amount  paid  in  by  these  share- 
holders, and  which  plaintiff  seeks  to  recover,  was,  long  before 
the  commencement  of  this  action,  paid  out  to  shareholders  in  the 
same  class,  and  that  these  defaulting  shareholders  knew,  or  are 
presumed  to  have  known  of  this  custom,  as  well  as  what  actually 
transpired.  With  actual  or  presumed  knowledge  of  the  acts  of 
the  board  of  directors  and  the  association,  these  shareholders, 
residing  within  this  state,  remained  silent  for  more  than  four 
years.  Thej  have  never  objected  in  any  maimer  except  as 
might  be  inferred  from  the  assignments  in  December,  1895. 
With  power  to  enforce  their  rights  under  the  law,  and  to  com- 
pel an  obseirance  of  the  statutory  requirements  in  case  of  de- 
fault and  forfeiture,  these  stockholders  apparently  acquiesced 
in  what  was  being  done  in  good  faith  for  over  four  years.  They 
failed  to  protest  or  to  assert  their  rights,  but  finally,  by  means 
of  the  assignments,  put  it  in  the  power  of  the  plaintiff  to  in- 
stitute an  action  nominally  against  the  association,  but  really 
against  the  present  members,  who  have  acquired  their  interests 
upon  the  faith  of  the  acquiescence,  and  out  of  whom  the  amount 
of  plaintiff's  judgment  should  he  recover,  will  ultimately  come. 

Under  such  circumstances,  we  are  of  the  opinion  that  the 
doctrine  of  equitable  estoppel  should  be  applied.  In  the  case 
of  Pinkus  V.  Minneapolis  etc.  Co.,  65  Minn.  40,  an  action  in 
which  a  stockholder  *•  in  a  manufacturing  corporation  under- 
took to  recover  from  it  and  from  its  directors  the  value  of  bis 
proportionate  share  of  property  of  the  corporation  exchanppd- 
ultra  vires  and  unlawfully,  as  he  claimed — for  stock  in  another 
corporation,  this  doctrine  was  approved   and  applied.    It  was 
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said,  at  page  47:  'The  equitable  principles  applicable  to  the  facts 
of  this  case  are  too  well  settled  to  justify  any  extended  discus- 
sion of  them.  Courts  differ  as  to  the  precise  designation  of 
the  ground  upon  which  they  deny  relief  to  a  dissenting  stock- 
holder^ under  the  circumstances  of  this  case.  Some  call  it  ^ti- 
fication/  others  Caches/  and  still  others  an  'equitable  estop- 
pel.' 11  required  to  name  the  ground  on  which  any  relief  to 
the  plaintiff  must  be  denied  in  this  case,  we  should  designate  it 
a  'ratification  by  equitable  estoppel/  but  the  name  is  immaterial: 
Turner  v.  Kennedy,  57  Minn,  104.  If  is  inequitable  for  a  stock- 
holder, knowing  that  an  act  done  by  the  directors  and  a  ma- 
jority of  the  stockholders,  in  good  faith,  for  the  benefit  of 
the  corporation,  is  in  fact  imauthorized,  to  apparently  acquiesce 
by  his  silence,  but  secretly  reserve  an  option  to  repudiate  the 
act  in  case  of  loss,  or  to  enjoy  its  benefits  if  it  proves  profita- 
ble. Fairness  requires  in  such  cases  that  dissenting  sharehold- 
ers should  act  promptly,  and  make  known  their  objections 
without  unreasonable  delay.  If  they  fail  to  do  so,  their  assent 
to  the  unauthorized  act  will  be  presumed,  and  they  will  be  es- 
topped from  denying  that  they  have  assented  to  or  ratified  the 

A  number  of  text-books  were  cited  in  support  of  this  state- 
ment, and  it  cannot  be  doubted  that  it  is  well-settled  law.  The 
simple  questions  here  are  whether  the  doctrine  is  applicable  in 
an  action  founded  upon  the  rights  of  parties  who  have  ceased 
to  be  stockholders  in  a  corporation;  and,  if  so,  is  this,  upon  the 
facts,  a  proper  case  for  such  application? 

Both  questions  must  be  answered  in  the  affirmative.  Al- 
though the  defaulting  members  had  ceased  to  be  stockholders, 
they  still  held  a  qualified  interest  in  their  share  cartificates 
and  in  the  associatioD  — an  interest  which  it  was  the  duty  of 
the  board  of  directors  to  protect  by  a  strict  compliance  with 
the  law  respecting  forfeitures.  To  the  extent  of  this  interest 
it  was  the  dutgr  of  the  directors  to  protect  those  who  had  ceased 
to  be  members  quite  as  much  as  it  was  their  duty  to  protect 
others  who  remained  members.  And  to  the  extent  of  their  in- 
terest the  directors  continued  to  be  the  representatives  of  de- 
faulting members  as  fully  as  they  represented  members  in  good 
standing.  Having  an  interest  to  be  represented  and  taken  ®® 
care  of,  members  who  dropped  out  of  the  association  would  be 
bound,  in  so  far  as  that  interest  was  concerned,  in  the  same  man- 
ner and  to  the  same  extent,  as  would  those  who  remained,  by 
the  acts  of  their  official  representatives.    If  an  act  ultra  vires 
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or  illegal  was  performed  by  the  directors  which  affected  the 
former  and  their  rights^  it  could  in  no  way  be  distinguished 
from  a  like  act  so  performed  and  affecting  actual  shareholders. 
The  plaintiff  is  simply  attempting  to  enforce  a  right  which  ac- 
crued to  the  shareholders  as  such  when  active  membership 
ceased. 

While  the  cases  are  not  numerous^  the  doctrine  of  equitable 
estoppd  through  laches  and  acquiescence  has  been  applied  in 
actions  brought  to  avoid  illegal  forfeitures  of  shares:  Prender- 
gast  V.  X^^rton^  1  Younge  6  C.  CH.  98^  and  cases  cited  in  23  Am. 
&  Eng.  Ency.  of  Law^  825^  notes  8,  9.  On  principle^  such  ac« 
tions  cannot  be  distinguished  from  that  at  bar. 

We  need  not  again  allude  specially  to  the  facts  upon  which 
is  predicated  our  conclusion  that  this  is  a  very  proper  case  for 
the  application  of  the  doctrine  that  fairness  with  the  associa- 
tion and  its  members  required  of  the  defaulting  shareholders 
that  they  should  have  protected  their  interest  promptly,  and 
should  have  asserted  their  rights  without  unreasonable  delay. 
Not  having  done  so,  their  assent  to  the  unlawful  appropriation 
of  the  amounts  they  paid  in  must  be  presumed,  and  they  and 
their  assignee  are  estopped  from  denying  that  they  assented  to 
or  ratified. such  appropriation. 

The  order  appealed  from  is  reversed^  and  a  new  trial  granted. 

ESTOPPEi;  BY  81LBN0B-WHEN  ARISES.— Silence  does  not 
create  an  estoppel  unless  there  was  a  duty  to  speak:  New  York  Rub- 
ber Co.  V.  Rothery.  107  N.  Y.  310;  1  Am.  St.  Rep.  822;  nor  does  mere 
silence,  or  some  act  done  where  the  means  of  knowledge  are  equally 
open  to  both  parties:  Blodgett  v.  Perry,  07  Mo.  263;  10  Am.  St  Rep. 
807.  But  If  one,  by  his  acts  or  conduct,  voluntarily  causes  another 
to  believe  In  the  existence  of  certain  facts,  and  Induces  him  to  act 
upon  that  belief  so  as  to  change  his  preylous  position,  the  former 
is  estopped  to  aver  a  different  state  of  facts:  Robinson  Bank  t.  Mil- 
ler, 153  111.  244;  46  Am.  St  Rep.  883.  Silence  of  a  party  haying 
full  knowledge  of  his  own  rights  so  as  to  Intentionally  permit  oth- 
ers to  be  deceived  and  misled  in  relation  to  them,  will  conclude 
b<m  from  afterward  interposing  his  claim  to  the  prejudice  of  the 
party  thus  deceived  or  misled:  Titus  v.  Morse*  40  Me.  848;  08  Am. 
Dec  605;  PhlUlpps  v.  Clark,  4  Met  848;  83  Am.  J>9e.  4HU 


State  v.  TooLa 

[60  MiNlfnOTA,  101] 

EXTRADITION— REVOCATION  OP  WARBANT.-JThe  gov- 
ernor of  a  state  may  effectively  revoke  his  extradition  warrant  for 
the  surrender  of  an. alleged  fugitive  from  Justice  at  any  time  be^ 
fore  he  Is  taken  ont  of  the  state. 

EXTRADITION-REVOCATION  OP  WARRANT-CONCI.U- 
BIVENESS.- If  the  governor  of  a  state  has  revoked  his  warrant  for 
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the  surrender  of  an  alleged  fugitive  from  Justice,  no  inquiry  can 
be  made  in  a  proceeding  on  habeas  corpus  on  behalf  of  such  fugi- 
tive as  to  the  ground  of  such  revocation,  and  the  prisoner  must, 
therefore,  be  discharged. 

Draper^  Davis  &  Hollister  and  C.  C.  McCarthy,  for  the  ap- 
pellant. 

T.  P.  Price  and  £.  M.  Card^  for  the  relator. 

*^  MITCHELL,  J.  Upon  the  requisition  of  the  governor 
of  Illinois  for  the  extradition  of  the  relator  as  a  fugitive  from 
justice,  the  governor  of  Minnesota  issued  his  warrant*directed 
to  all  the  peace  officers  of  the  state,  and  particularly  to  the  sher- 
iff of  Itasca  county,  commanding  them  to  arrest  and  detain 
the  relator,  and  deliver  him  to  the  agent  of  tlie  state  of  Illinoia 
Under  the  warrant  the  sheriff  of  Itasca  county  arrested  the 
relator,  but  upon  habeas  corpus  he  was>  by  the  court  commis- 
sioner of  that  county,  subsequently  ordered  discharged  from  cus- 
tody. From  that  order  the  sheriff  appealed  to  this  court  pur- 
suant to  the  provision  of  the  Laws  of  1895,  chapter  327. 

It  now  appears  from  an  affidavit  and  supplemental  pleadings 
filed  in  behalf  of  the  relator,  the  allegations  of  which  are  not 
traversed  by  the  sheriff,  that  since  this  appeal  was  taken  the 
governor  of  Minnesota,  upon  a  rehearing  of  the  matter,  made 
and  issued  an  order  directed  to  the  sheriff  of  Itasca  county  an- 
nulling and  revoking  the  warrant  for  the  arrest  of  the  relator,  and 
directing  the  sheriff  to  make  due  return  to  him  of  that  and  all 
former  orders,  and  that  in  pursuance  of  such  order  the  sheriff 
has  returned  the  warrant  to  the  governor. 

The  question  that  confronts  us  at  the  outset  is  whether  the 
governor  had  the  power  to  revoke  his  warrant,  for,  if  he  had, 
there  is  now  no  warrant  in  existence  upon  which  the  relator 
can  be  arrested  *^^  or  detained  in  custody.  In  that  case,  he 
would  necessarily  have  to  be  discharged,  and  it  would  be  useless 
to  review  the  action  of  the  court  commissioner.  It  is  a  matter 
of  common  knowledge  that  the  governors  of  states  have  been 
and  are  in  the  habit  of  recalling  and  revoking  such  warrants 
whenever  they  become  satisfied  that  fhey  were  improvidently 
issued.  The  exercise  of  the  assumed  power  to  do  this  is  so  fre- 
quent, and  of  such  long  continuance,  that  it  has  become  what 
may  be  not  improperly  called  the  common  law  of  the  country 
on  the  subject.  The  existence  of  this  power  has  been  so  gen- 
erally conceded  that  the  question  has  not  often  come  before  the 
courts,  but  whenever  it  has  they  have  invariably  held  that  the 
governor  of  a  state  has  this  power. 
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The  question  was,  so  far  as  we  can  ascertain^  first  judicially 
considered  in  Massachusetts  by  Justice  Bigelow  in  1837,  and 
the  power  of  a  governor  to  revoke  a  warrant  of  rendition  up- 
held, although,  when  the  case  was  subsquently  brought  before 
the  full  court,  the  question  was  not  decided:  Wyeth  v.  Bichard* 
son,  10  Gray,  240.  See,  also.  In  re  Carroll,  11  Chic.  Leg.  News, 
14.  The  only  case  we  can  find  in  which  the  question  has  been 
passed  upon  by  the  highest  court  of  a  state  is  Work  v.  Cor- 
rington,  34  Ohio  St.  64,  32  Am.  Eep.  345,  in  which,  after  an 
exhaustive  review  of  executive  and  judicial  precedents,  the 
court  held  that,  if  a  warrant  for  the  surrender  of  a  fugitive 
from  justice  is  obtained  in  a  case  in  which  it  should  not  have 
been  issued,  the  governor  may  revoke  it;  and,  where  a  warrant 
has  been  revoked,  no  inquiry  will  be  made  in  a  proceeding  on 
habeas  corpus  on  behalf  of  the  alleged  fugitive  as  to  the  grounds 
of  such  revocation;  also  that  this  power  is  not  limited  to  cases 
where  the  papers  presented  are  insufficient  or  defective  on  their 
face.  The  views  of  the  textwriters  are  to  the  same  effect:  Spear 
on  Extradition,  440;  Moore  on  Extradition,  sec.  620. 

The  principal  argument  of  counsel  against  the  existence  of 
the  power  of  the  governor  to  revoke  a  warrant  once  issued  is 
that  under  the  constitution  of  the  United  States,  in  the  case  of 
interstate  extradition,  the  duty  o)  the  governor  to  issue  a  war- 
rant on  the  production  of  Qie  requisition  in  due  form  is  impera- 
tive and  ministerial,  and  not  discretionary  and  judicial.  We  do 
not  feel  called  upon  to  go  into  any  extended  discussion  of  the 
general  subject  of  interstate  ^^  rendition,  and  with  the  lim- 
ited time  at  our  command  for  investigation  we  are  not  prepared 
to  do  so.  We  shall  merely  say  that  it  is  unquestionably  true 
that  when  a  case  is  presented  which  is  clearly  one  contemp- 
lated by  the  federal  constitution,  the  governor  has  no  discretion, 
but  it  is  his  imperative  duty  to  issue  the  warrant.  That  duty, 
however,  is  one  of  imperfect  obligation,  for,  if  the  governor 
refuses  to  perform  it,  we  know  of  no  power,  state  or  federal,  to 
compel  him  to  do  so. 

But  we  are  not  prepared  to  assent  to  the  proportion  that,  in 
determining  whether  a  case  contemplated  by  the  constitution  is 
presented,  the  governor  upon  whom  the  demand  is  made  is  vested 
with  no  discretion,  even  where  the  papers  are  on  their  face  suffi- 
cient and  in  due  form.  We  all  know  as  a  matter  of  fact  that 
governors  do  exercise  a  discretion  in  such  cases,  and  if  they  are 
satisfied  that  the  demand  is  made  for  some  ulterior  and  im- 
proper purpose — ^as,  for  example,  the  collection  of  a  private  debt 
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— ^they  refuse  to  issue  a  warrant.  If  a  govemor  may  exercise 
such  a  discretion  in  regard  to  issuing  the  warrant,  we  do  not 
see  why  he  may  not  exercise  the  same  discretion  in  regard  to 
revoking  it;  and,  if  he  does  revoke  it,  hia  reasons  for  so  doing 
can  no  more  be  inquired  into  than  his  reasons  for  refusing  to 
issue  it  in  the  first  instance.  The  exiatence  of  the  power  to  re- 
voke would  seem  necessary,  in  order  to  prevent  great  abuses  and 
wrongs.  A  warrant  is,  of  necessity,  ahnost  always  issued  ex 
parte,  and  the  govemor  is  liable  to  be  imposed  upon  by  those 
demanding  it,  or,  for  some  other  cause,  to  issue  it  improvidently. 
It  would  seem  that  in  such  cases  the  same  officer  who  had  the  ex- 
clusive power  to  issue  the  warrant  should  have  the  power  to 
remedy  the  wrong  by  revoking  it  Of  course,  to  be  effective  for 
any  purpose,  the  warrant  must  be  revoked  before  the  alleged 
fugitive  is  taken  out  of  the  atate. 

Ordered,  that  the  rdator  be  discharged  from  custody. 

BXTRAMTION— REVOCATION  OP  WARRANT— REVIEW  BY 
HABEAS  GORPUS.—If  a  warrant  for  the  surrend^  of  a  fugitive 
from  justice  is  obtained  in  a  case  In  which  it'  should  not  have  been 
issued,  the  govemor  may  revoke  It,  whether  issued  by  himself  or 
hl8  predecessor:  Work  v.  Corrington,  34  Ohio  St  64;  82  Am.  Rep.- 
845,  and  extending  note;  monographic  note  to  Matter  of  Fetter,  57 
Am.  Dec.  393.  In  regard  to  matters  of  extradition,  the  Judiciary 
may  review  and  control  the  action  of  the  govemor  in  regard  to 
points  of  law,  but  cannot  interfere  in  regard  to  any  matters  within 
his  discretion.  It  is  within  his  discretion  to  issue,  or  refuse  to  issue, 
a  warrant  of  arrest  In  extradition,  or  to  revoke  it  when  Issued,  if  in 
his  opinion  it  is  sought  for  ulterior  purposes:  In  re  Sultan,  115  N.  O. 
57;  44  Am.  St  Rep.  438.  When  such  revocation  has  been  made, 
tlie  grounds  thereof  may  not  be  inquired  into  on  habeas  corpus: 
Work  V.  Corrington,  84  Ohio  St  04;  82  Am.  B^p.  MQw  See  Kurtl 
V.  StatOb  22  Fla.  86;  1  Am.  St  Rep.  !?& 
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[60  MXHMVOVA,  128.] 

OARNISHMBNT  —  PROPERTT  RBCSIVISD  BT  GAB- 
NISHBB  AFTER  SERVICE.— Under  a  statute  providing  that  the 
service  of  the  summons  upon  the  garnishee  shaU  attach  and  bind 
all  property  belonging  to  the  defendant  in  his  hands  at  the  date  of 
such  service,  the  garnishee  cannot  be  held  tor  property  coming  to 
his  possession  or  control  after  the  time  of  the  service  of  the  sum- 
mons in  the  proceedings  against  him,  although  It  comes  into  his 
possession  or  control  on  the  same  day  as  the  service.  Such  stat- 
ute cannot  be  construed  aa  if  it  read,  ''during  the  di^  of  aach  ser- 
vice." 

GARNISHMENT-JUDGMENT  UPON  DISOIiOSURB.— II 
Judgment  Is  asked  against  the  garnishee,  upon  his  disdosure,  which 
its  not  evasive,  it  cannot  be  granted  if  the  disclosure  does  not  af- 
firmatively show  the  liability  of  the  garnishee. 
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Hone  &  Sweetfler^  for  the  appeUanti. 
C.  B.  Fowler,  for  the  respondent. 


STABT,  C.  J.  This  k  an  appeal  hj  the  plaintifb  from 
an  order  of  the  mnnicipal  court  of  the  city  of  Minneapolis  deny* 
ing  their  motion  for  judgment  against  the  garnishee,  and  dis- 
charging him.  The  trial  court  hased  its  action  upon  the  ground 
that  the  disclosure  does  not  show  that  at  the  time  the  gar- 
niahee  summons  was  served  the  garnishee  had  any  property 
in  his  hands  belonging  to  the  defendant 

The  properly  sought  to  be  reached  in  the  handa  of  the  gar- 
nishee was  four  carloads  of  apples,  represented  by  the  same 
number  of  bills  of  lading.  It  is  claimed  by  the  garnishee  that 
two  of  the  bills  of  lading  came  to  his  possession  and  control 
on  the  day  the  garnishee  summons  was  served  upon  him,  but 
after  the  time  of  such  service,  and  that  the  other  two  were  re- 
ceived by  him  on  the  day  following,  and  not  before.  The  trial 
court  accepted  this  construction  of  the  diBclosure,  and  dis- 
charged the  garnishee.  The  plaintifiEs  claim  that  this  was  error, 
for  the  following  reasons: 

1.  Because  the  service  of  the  garnishee  summons  attached  and 
bound  all  property  of  the  defendant  which  came  to  the  posses- 
son  or  control  of  the  garnishee  during  {he  entire  day  on  which 
the  service  was  made,  alfhough  if  came  to  his  possession  after 
the  time  the  summons  was  actually  served.  Such  is  not  the 
law.  To  support  a  judgment  in  favor  of  a  plaintiff  against  the 
garnishee,  the  disclosure,  where  the  motion  for  judgment  is,  as 
in  this  case,  based  upon  it,  must  show  that  at  the  time  of  the 
service  of  the  summons  upon  him  he  had  property  bdonging  to 
the  defendant  in  his  possession  or  control,  or  was  then  indebted 
to  him.  The  garnishee  *•*  cannot  be  held  for  the  property  of 
the  defendant  coming  to  his  possession  or  control  after  the  service 
of  the  summons  in  the  proceedings  against  him:  Nash  v.  Oale, 
8  Minn.  265  (310).    This  is  the  uniform  rule  in  all  jurisdictions. 

It  is  claimed,  however,  by  the  plaintiff  that  our  present  stat- 
ute (Gen.  Stats.  1894,  sec.  6309),  which  provides  that  "the  ser- 
vice of  the  summons  upon  the  garnishee  shall  attach  and  bind 
all  the  property  ....  in  his  hands  .  •  .  .  at  the  date  of 
such  service,'*  must  be  construed  as  if  it  read  "during  the  day 
of  such  service/*  It  is  true,  as  claimed,  that  the  statute  in  force 
at  the  time  the  case  referred  to  was  decided  contained  the  words 
"from  the  time  of  the  service  of  such  summons^"  but  the  sub- 
stitution for  this  daose  ol  the  terser  egression  "at  the  date 
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of  such  service,^  found  in  the  present  statute,  indicates  no  in- 
tention to  change  the  meaning  of  the  statute  in  the  particular 
here  in  question.  The  history  of  the  statute  proves  this.  In 
its  original  form  it  read:  ''The  person  summoned  as  a  garnishee, 
from  the  time  of  the  service  of  such  summons,  shall  be  deemed 
liable  to  the  plaintiff  in  such  suit  to  the  amount  of  the  prop- 
erty ....  in  his  hands^  or  possession,  or  under  his  control": 
Rev.  Stats.  1851,  c.  91,  sec.  3;  Pub.  Stats.  1858,  e.  80,  sec  3. 

In  1860,  the  whole  subject  of  garnishment  was  revised,  and 
all  prior  laws  on  the  subject  repealed,  and  the  section  in  ques- 
tion was  re-enacted  in  the  words  of  the  present  statute:  See 
Laws  1860,  c.  70.  This  chapter  was  reported  by  the  revisers 
and  adopted  by  the  legislature  as  title  10  of  chapter  66  of  the 
General  Statutes  of  1866. 

If  there  had  been  no  other  change  in  the  statute  except  to 
substitute  therein  the  word  ''date^'  for  ^time,''  it  might  posd- 
bly  tend'  to  support  the  construction  claimed  by  the  plaintiff. 
One  of  the  accepted  and  authoritative  definitions  of  the  word 
''date''  is  the  point  of  time  at  which  a  transaction  or  event  takes 
place.  One  of  its  synonyms  is  "time.'*  Thus  we  say,  at  the 
date  of  the  filing  of  a  deed  or  other  instrument,  when  we  wish 
to  indicate  the  precise  time  the  act  was  done.  It  is  obvious  that 
the  word  is  used  in  this  sense  in  this  statute. 

2.  The  plaintiffs  urge,  as  a  further  reason  why  the  trial  court 
erred  in  making  the  order,  the  claim  that  the  disclosure  does 
not  show  **^  that  the  property  came  to  the  control  of  the  gar- 
nishee after  the  service  of  the  summons.  It  certainly  does 
not  appear  from  the  disclosure  that  there  was  any  property  of 
the  defendant  within  the  control  of  the  garnishee  at  the  time  of 
the  service  of  the  summons. 

When  judgment  is  asked  against  the  garnishee  upon  a  dis- 
closure which  is  not  evasive,  it  will  not  be  granted  if  the  dis- 
closure does  not  affirmatively  show  the  liabilily  of  the  garnishee: 
Cole  V.  Sater,  5  Minn.  378  (468);  Schafer  v.  Vizena,  30  Minn. 
387;  Vanderhoof  v.  HoUoway,  41  Minn.  498. 

It  cannot  be  said  in  this  case  that  the  disclosure  was  evasive, 
as  no  effort  seems  to  have  been  made  by  plaintiff  to  ascertain 
definitely  from  the  garnishee  whether  or  not  any  of  the  bills  ot 
lading  came  into  his  possession  brfore  the  service  of  the  garnishee 
summons.  It  may  be  fairly  inferred  from  what  is  stated  in  the 
disclosure  that  two  of  the  bills  of  lading  came  into  the  posses- 
sion of  the  garnishee  on  the  same  day  of  the  service,  but  not 
until  afterward,  and  the  other  two  not  until  the  next  day. 
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In  any  event,  tiie  trial  eonrt  did  not  exr  in  making  the  order 
appealed  from^  and  it  must  be  affinned* 
So  ordered. 


GARNISHMENT— PROPERTY  ACQUIRED  AFTER  LEVT  OP 
WRIT.— To  render  a  person  liable  as  garnishee,  he  must  have  In 
his  possession,  belonging  to  the  defendant,  property,  money,  credits, 
or  effects,  or  he  must  be  Indebted  to  the  defendant:  Smith  ▼.  Davis, 
1  Wis.  447:  60  Am.  Dec  S90;  Oarson  v.  AUen,  2  Plnney,  457;  2 
Ghand.  123;  54  Am.  Dec  148.  Process  operates  only  upon  such 
Interests  of  the  debtor  as  exist  at  the  time  it  Is  served,  and  not  on 
such  as  may  afterward  arise:  Arrlngton  v.  Screws,  0  Ired.  42;  40 
Am.  Dec.  408.  It  relates  only  to  the  time  of  service;  and  If  there 
Is  no  Indebtedness  at  that  time  from  the  garnishee  to  the- defend- 
ant in  attachment,  plaintiff  will  not  be  entitled  to  Judgment,  al- 
though It  may  appear  that  between  the  time  of  service  and  an- 
swer, the  garnishee  became  Indebted  and  paid  the  debt  to  the  de- 
fendant In  attachment:  Roby  v.  Labuzan,  21  Ala.  00;  56  Am.  Dec 
237.  Contra,  First  Nat.  Bank  v.  Jaggers,  81  Md.  88;  100  Am.  Dec. 
63.  See  Northfleld  etc  Gc  v.  Sbaplelgh,  24  Neb.  635:  8  Am.  St 
Rep.  224. 

GARNISHMENT— ANSWER  OF  GARNISHEE— ENTRY  OF 
JUDGMENT  THEREON.— A  motion  for  judgment  upon  garnishee's 
answer  is  in  the  nature  of  a  demurrer  to  evidence,  and  if  the  facts 
stated  do  not  raise  or  establish  a  liability,  or  if  the  garnishee's  lia- 
bility is  positively  denied,  the  plaintiff  in  attachment  must  fail: 
Davis  V.  Pawlette,  3  Wis.  800;  62  Am.  Dec.  690.  Judgment  must 
not  be  given  upon  the  answer,  unless  it  clearly  makes  the  gar- 
nishee chargeable:  Pierce  v.  Carleton,  12  111.  358;  54  Am.  Dec.  405, 
and  note.«^  See  monographic  note  to  Session  v.  Stevens,  46  Am.  Dec 
841-346L 
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(«  MamssoTA,  141.) 

TRUSTS-CHARITABLE  USES-DEVISE  TO  UNINCOR- 
PORATED SOCIETY— CERTAINTY  OF  BENEFICIARY.- An  un- 
incorporated  voluntary  association  constituting  a  branch  of  the 
Salvation  Army,  whose  membership  is  fluctuating  and  uncertain, 
cannot  be  the  beneficiary  of  a  trust  under  a  statute  requiring  such 
beneficiary  to  be  certain  or  capable  of  being  rendered  certain. 

TRUSTS— DEVISE  TO  UNINCORPORATED  SOCIETY— 
INOOIiPORATION  IN  ORDER  TO  TAKE.— Incorporation  with- 
in a  reasonable  time  may  make  an  unincorporated  voluntary  asso- 
ciation, constituting  a  local  branch  of  the  Salvation  Army,  compe- 
tent to  become  the  beneficiary  of  a  trust  created  by  will,  under  a 
statute  providing  that  on  the  Incorporation  of  a  religious  society, 
any  estate  devised  in  trust  for  it  shaU  vest  in  the  corporation  as 
fully  as  if  it  had  been  legally  Incorporated  from  the  date  of  its 
i-ellgious  organization.  Such  reasonable  time  within  which  to  in- 
corporate does  not  extend  beyond  the  time  for  the  hearing  of  the 
application  for  the  decree  of  distribution  under  the  will  creating  the 
trust 

PERPETUITIES— ABROGATION  OF  RULE  AGAINST.— 
TlM  rule  against  perpetuities,  so  far  aa  it  applies  to  a  trust  to  estab- 
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Usb  and  malnteln  a  meettng-hoine  far  a  relfirlom  aodetx,  la  ateo* 
gated  by  statute  In  Minnesota.    (Minn.  Gen.  Stats.,  sec.  8040.) 

CHARITABLB  USES— DEVISE,  WHEN  ABSOLUTE  GIFT. 
A  devise  of  the  "rest,  residue,  and  remainder  of  my  estate,"  to  a 
nameU  church,  "absolutely  to  be  used  by  said  church  or  Its  trus- 
tees in  aiding  the  cause  of  home  and  foreign  missions  equally,"  is 
an  absolute  valid  gift  to  the  church  and  not  a  devise  in  trust, 
when  such  church  la  incorporated  and  authorised  by  statute  to  ac- 
quire property  by  gift  for  mission  purposes,  and  to  acc^t  any  gift 
in  trust  for  the  purpoaea  for  which  It  la  given. 

H.  J.  ft  A.  E.  Horn,  for  the  plaintiffs,  and  appellants. 

W.  B.  Hdntyre,  G.  E.  Bndd,  F.  G.  B.  Woodroff,  and  A.  O^glie, 
for  the  defendants  and  appellants. 


CAlITYy  J.  Thia  action  waa  bionght  by  the  executors 
for  the  construction  of  the  will  of  George  Eaton^  deceased. 

1.  The  will  contains  the  following  provision:  ''I  give^  devise, 
and  bequeath  one  other  equal  share  or  third  part,  to  be  first 
selected  and  set  apart  by  my  executors  or  the  survivor  of  them, 
to  John  W.  Lane  and  John  C.  Quinby,  or  the  survivor  of  them, 
in  trust,  to  keep  the  same  carefully  invested,  and  to  receive 
the  rents^  profits,  and  income  thereof,  and  to  pay  and  apply 
the  same,  together  with  the  principal  sum,  or  third  part,  to 
and  for  the  use  of  the  branch  of  the  Salvation  Army,  so  called, 
located  in  the  said  city  of  St.  Paul;  said  principal  and  interest 
accruing  thereon  to  be  permanently  invested  in  the  purchase 
of  a  lot  and  the  erection  thereon  of  a  place  of  worship  where 
said  Salvation  Army  may  hold  its  meetings;  said  share  or  third 
part  and  the  interest  thereon  never  to  be  used  or  invested  out- 
side of  said  city,  but  is  given  solely  for  the  purpose  heretofore 
mentioned.  If  said  branch  of  the  Salvation  Army  in  said  city 
is  or  should  become  legally  organized  so  it  may  take  and  hold 
the  title  to  property,  then  I  direct  the  said  trustees,  or  the 
survivor  of  them,  to  transfer  said  third  part  or  share,  and  all 
the  rents,  income,  and  profit  of  the  same,  together  with  any 
other  property  which  may  come  to  them  under  any  of  the  pro- 
cisions  of  this  will,  to  said  organization  as  soon  after  the  set- 
tlement of  my  estate  as  practicable.'' 

On  the  trial,  it  appeared  from  the  evidence  that  the  Salvation 
Army  is  an  unincorporated  religious  society  having  its  head- 
quarters in  London,  England.  The  officers  of  the  organization 
have  military  titles.  The  head  officer  in  England  is  called  "gen- 
eral'*; the  subordinate  officer  who  is  head  of  the  organization 
in  the  United  States  is  called  ''commander'';  a  ''major*'  has 
charge  of  a  division  of  the  country,  and  a  "captain"  has  charge 
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of  a  local  port  or  'n)aiTacks/'  Wlule  these  officers  haye  mili- 
tary titlee,  they  perform  duties  similar  *^  to  those  of  the  of- 
ficers in  other  religious  denominations.  Thus  a  commander 
corresponds  to  a  bishop,  a  major  to  a  presiding  elder,  and  a 
captain  to  a  minister  or  pastor.  The  barracks  is  the  church. 
The  property  of  the  society  in  a  country  is  held  in  the  name  of 
the  commander  in  that  country,  and  he  is  appointed  by  the  gen- 
eral in  England.  The  government  of  the  society  seems  to  be 
very  much  centralized,  but  not  more  so,  perhaps^  than  in  the 
case  of  some  other  religious  societies  or  sects. 

The  court  below  held  this  devise  void.  Nearly  all  of  the  tes- 
tator's property  consisted  of  land,  and  a%  by  the  terms  of  the 
willy  the  part  of  this  land  so  devised  was  to  be  sold,  and  the 
proceeds  reinvested  in  other  land,  the  bequest,  notwithstanding 
this  double  conversion,  continued  to  be  real  estate:  3  Pome- 
roy's  Equity  Jurisprudence,  sec.  1178.  Then  the  bequest  is  void, 
unless  valid  as  a  bequest  of  real  estate. 

Section  4274^  chapter  43  of  the  Oeneral  Statutes  of  1894  pro- 
vides that  uses  and  trusts  are  abolished,  except  as  authorized 
by  that  chapter.  It  is  well  settled  in  the  states  from  which  we 
derived  this  statute  that  it  has  abolished  the  great  body  of  the 
English  law  of  charitable  usee  and  trusts  and  the  doctrine  of 
cy-pres  as  administered  in  England:  See  2  Pomeroy's  Equity 
Jurisprudence,  sees.  1018-1029.  Under  this  statute  the  bene- 
ficiary of  the  trurt  must  be  certain,  or  capable  of  being  rendered 
certain.  Therefore  no  unincorporated,  voluntary  association, 
whose  membership  is  fluctuating  and  uncertain,  can  be  the  cestui 
que  trust:  Downing  v.  Marshall,  23  N.  Y.  366;  80  Am.  Dec. 
290;  Methodist  Church  v.  Clark,  41  Mich.  730;  Ruth  v.  Ober- 
brunner,  40  Wis.  238.  See,  also,  2  Pomero/s  Equity  Juris- 
prudence, sec.  1029,  and  cases  cited  in  Holland  v.  Alcock,  108 
N.  Y.  312;  2  Am.  St.  Rep.  420.  See,  also,  German  Land  Assn. 
V.  SchoUer,  10  Minn.  260  (331). 

But  there  is  another  statute  which  is  in  pari  materia  with 
chapter  43,  and  which  must  be  construed  with  it  in  disposing 
of  the  question  here  presented.  Title  4,  chapter  34,  of  the 
General  Statutes  of  1894,  provides  for  organizing  unincorpo- 
rated churches  into  corporations.  Section  3022  of  this  title  pro- 
vides: ^^It  shall  be  lawful  for  all  persons  of  full  age,  belon<r- 
ing  to  any  church,  congregation,  or  religious  society  not  already 
incorporated,  to  assemble  at  the  churoh  or  meeting-house,  or 
other  place  where  they  statedly  attend  for  divine  worship,  and, 

by  a  plurality  vote,  ^^^  elect  any  number  of  discreet  persons  of 
AX.  bi.  aipn  vou  Lxv.- 
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their  churchi  congregation,  or  society,  not  lees  than  three  nor 
more  than  nine  in  number,  as  truatees  to  take  charge  of  the 
estate  and  property  belonging  thereto,  and  transact  all  afEaiis 
relative  to  the  temporalities  thereof/' 

The  next  four  sections  provide  the  manner  of  giving  notice 
of  the  time  and  place  of  election,  the  manner  of  conducting  the 
election,  and  the  manner  of  executing  and  recording  the  certi- 
ficate of  election,  which,  when  executed  and  recorded,  shall  in- 
corporate the  congregation  or  society.  Section  30B7  then  pro- 
vides: ''Such  truatees  may  have  a  common  seal,  and  alter  the 
same  at  pleasure;  they  may  take  into  their  possession  and  cus- 
tody all  the  temporalities  of  such  church,  congregation,  or 
society,  whether  the  same  consists  of  real  or  personal  estate, 
and  have  been  given,  granted,  or  devised,  directly  or  indirectly, 
to  such  church,  congregation,  or  society,  or  to  any  other  p»- 
son  for  their  use.'* 

Section  3048  further  provides:  "Whenever  any  church  or  re- 
ligious society,  now  organized,  or  which  may  hereafter  be  or- 
ganized, as  a  church  or  congregation,  but  not  incorporafted  in 
pursuance  of  law,  shall  comply  with  the  provisions  of  this  title, 
and  thereby  become  a  body  corporate,  all  the  estate,  real  and 
personal,  which  has  been  lawfully  conveyed  to  the  said  church 
or  religious  society,  or  to  the  trustees  or  vestry  thereof  in 
trust  for  the  use  of  such  church  or  society,  whether  by  devise, 
gift,  grant,  purchase,  or  otherwise,  and  not  lawfully  disposed  of, 
shall  thereupon  vest  in  safd  corporation  as  fully  and  amply  as 
if  the  said  church  had  been  legally  incorporated  from  the  date 
of  its  religious  organization;  provided,  that  the  name  or  title 
publicly  assumed  or  borne  by  such  church  or  society  from  the 
date  of  its  organization  as  such,  and  none  other,  shall  be  the 
title  by  which  it  shall  forever  be  known  in  law  and  as  a  body 
politic  and  corporate/' 

If  the  St.  Paul  branch  of  the  Salvation  Army  sees  fit  to  and 
does  incorporate  within  a  reasonable  time,  why  will  these  sec- 
tions not  apply  so  as  to  vest  the  devise  aforesaid  in  the  cor- 
poration? We  see  no  reason  why.  It  was  so  held  under  a  stat- 
ute similar  in  its  provisions  to  section  3027  aforesaid:  See  Re- 
formed Dutch  Church  v.  Veeder,  4  Wend.  494,  and  Methodist 
Church  V.  Clark,  41  Mich.  730. 

We  are  of  the  opinion  that  the  devise  is  Toid  only  on  condi- 
tion that  the  said  branch  of  the  Salvation  Army  fails  to  incor- 
porate within  a  reasonable  time,  which,  however,  will  not  ex- 
tend beyond  the  time  of  the  hearing  of  the  application  for  the 


June,  1897.]  Lane  v.  Eaton.  663 

decree  of  distribution.    **«  It  therefore  follows  that  the  court 
below  erred  in  declaring  the  devise  absolutely  void. 

In  arriving  at  this  result,  we  have  not  overiooked  section 
3010,  which  reads  as  follows:  "All  lands,  tenements,  and  here- 
ditaments, lawfully  conveyed  by  devise,  grant,  purchase,  or 
otherwise,  to  any  persons  as  trustees,  in  trust  for  the  use  of  any 
religious  society  organized,  or  which  may  hereafter  be  organized 
within  this  state,  either  for  a  meeting-house,  burying-ground, 
or  for  the  residence  of  a  preacher,  shall  descend  with  the  im- 
provements in  perpetual  succession  to,  and  shall  be  held  by, 
such  trustees  in  trust  for  such  society.^' 

We  agree  with  the  learned  judge  of  the  court  below  that  the 
trustees  here  referred  to  are  the  trustees  of  the  church  itself,  and 
not  other  persons  seltoted  by  the  testator  as  trustees  of  the  prop- 
erty devised  or  bequeathed  by  him.  We  are  also  of  the  opin- 
ion that  one  of  the  purposes  of  this  section  was  to  abrogate  the 
rule  against  perpetuities  and  the  rule  which  prohibits  restraint 
of  alienation,  so  far  as  these  rules  might  apply  to  property 
conveyed,  devised,  or  bequeathed  for  any  of  the  three  purposes 
therein  specified,  to  wit,  "for  a  meeting-house,  burying-ground, 
or  for  the  residence  of  a  preacher,^'  and  that  when  so  vested 
in  the  corporation  for  any  of  these  purposes  the  property  may 
be  held  in  "perpetual  succession.^'  This  obviates  the  ground 
on  which  the  grant  was  held  void  in  Methodist  Church  v. 
Clark,  41  Mich.  730,  and  is  a  sufficient  answer  to  the  claim  of 
the  defendant  heirs  that  the  devise  is  void  because  it  contra- 
venes the  rule  against  perpetuities. 

Nffither  is  the  result  at  which  we  have  arrived  in  conflict 
with  Little  v.  Willford,  81  Minn.  173.  In  that  case  the  con- 
veyance was  to  certain  named  persons,  "trustees  of  M.  E. 
Chnrch  of  the  county  of  Olmsted  and  state  of  Minnesota,  .... 
in  trust  that  said  premises  shall  be  kept,  maintained,  and  dis- 
posed of  as  a  place  of  divine  worship  for  the  use  of  the  min- 
istry and  membership  of  the  Methodist  Episcopal  Church  in  the 
United  States  of  America.*'  The  conveyance  was  not  to  or  for 
the  benefit  of  any  particular  congregation  or  religious  society, 
or  any  local  subdivision  of  any  religious  society  which  could 
incorporate  under  the  laws  of  this  state,  but  was  in  trnst  for 
the  use  of  the  whole  membership  of  a  certain  denomination  in 
the  United  States.  Whether  or  not  the  policy  of  *^  the  Sal- 
vation Army  is  such  that  it  will  permit  the  St.  Paul  branch 
to  incorporate  as  a  separate  ^itity,  and  thereby  receive  this  b^ 
quest,  is  a  matter  which  neither  the  court  nor  anyone  else  bnt 
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the  Salyation  Army  itedf  can  determine.    Under  the  atatute 
the  opportunity  must  be  given  to  it  to  do  so  if  it  sees  fit 

2.  After  making  various  other  bequests,  the  will  provides: 
"All  flie  rest,  residue,  and  remainder  ....  I  give,  devise,  and 
bequeath  to  the  Central  Park  Methodist  Episcopal  Church  of 
St.  Paul,  Minnesota,  absolutely,  to  be  used  by  said  church  or 
its  trustees  in  aiding  the  cause  of  home  and  foreign  missions, 
equally.'* 

The  church  is  duly  incorporated.  The  court  below  held  this 
devise  valid.  If  this  devise  is  an  absolute  gift  to  the  church  it 
is  valid,  but  if  it  is  a  devise  in  trust  it  is  not  valid,  as  there 
is  no  ascertained*  beneficiary.  We  are  of  the  opinion  that  it  is 
an  absolute  gift  to  the  church.  Sections  2  and  3,  chapter  373, 
special  Laws  of  1887,  provide^  as  to  this  church,  as  follows: 

''Sec.  2.  That  the  trustees  of  the  society  as  aforesaid,  in  ad- 
dition to  the  authority  and  power  already  granted  by  the  rules 
and  regulations  of  said  church  and  the  statutes,  are  hereby 
further  authorized  to  acquire,  by  gift  or  purchase^  any  real  prop- 
erty in  the  city  of  Saint  Paul,  necessaiy  for  mission  purposes^ 
and  to  sell  the  same  when  in  their  opinion  it  is  for  the  best 
interest  of  said  church. 

''Sec.  8.  That  the  said  trustees  aforesaid  are  further  author* 
ized  to  accept  any  gift,  conveyance  of  real  [estate]  or  other 
property,  and  to  hold  the  same  in  trust  for  ttie  purposes  for 
which  given,  and  to  sell  or  convey  the  same  from  time  to  time, 
and  to  invest  and  dispose  of  the  proceeds  in  accordance  with 
the  power  and  authority  of  the  gift  or  trust.'' 

A  part  of  the  general  purposes  for  which  this  diurch  is  or- 
ganized is  missionary  work,  and  funds  given  to  it  to  be  used  in 
that  work  are  not  given  in  trust  in  the  technical  sense  of  that 
word.  Thus,  in  Atwater  v.  Russell,  49  Minn.  57,  82,  lands 
were  conveyed  with  directions  that  the  proceeds  be  used  by  a 
certain  incorporated  hospital  "for  the  support  of  charity  pa- 
tients in  the  same."  This  kind  of  charity  work  was  a  part  of 
the  purposes  for  which  the  hospital  was  incorporated,  and  the 
gift  was  held  to  be  absolute,  and  not  in  trust:  See,  also.  Bird 
V.  Merklee,  144  K.  Y.  544;  Domestic  etc.  Soo.  t.  Qaither,  62 
Fed.  Rep.  422. 

14T  Thig  disposes  of  the  case.  The  order  denying  defend- 
ants' motion  for  a  new  trial  is  affirmed,  the  order  denying  plain- 
tiffs' motion  for  a  new  trial  is  reversed,  and  the  Case  is  remanded 
to  the  court  below,  with  directions  to  change  its  conclusions  of 
law  and  order  for  jud^rment  so  that  the  same  shall  be  in  con- 
formity with  this  opinion. 
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0HARITIES-DI7VISE  TO  UNINGOBPOSATBD  SOCIETY— 
BUBSEQUSNT  INCORPORATION.— Whether  an  unincorporated 
Bociety  is  a  sufQclently  definite  or  certain  donee  of  a  charity  is  a 
mnch  controverted  question:  Extended  note  to  Bridges  v.  Pleasants, 
44  Am.  Dec.  101.  Such  societies  could  receive  charitable  bequests 
prior  to  statute  of  28  Henry  YIII,  chapter  10:  Burr  v.  Smith,  7  Vt 
2A1;  29  Am.  Dec  154.  Gifts  in  trust  to  voluntary  associations  for 
charitable  purposes  have  been  upheld,  and  so  have  gifts  to 
churches,  societies,  conferences,  yearly  meetings  of  Friends,  and 
families  of  Shakers,  and  other  organizations:  See  monographic  note 
to  Dashlell  v.  Attorney  General,  9  Am.  Dec.  585.  In  South  Caro- 
lina a  church,  though  it  is  an  unincorporated  association,  is  capable 
of  taking  such  a  devise:  Dye  v.  Beaver  Creek  Church,  48  $.  C.  444; 
59  Am.  St.  Rep.  724,  and  note.  So  a  gift  for  a  charity  to  be  incor- 
porated has  been  sustained:  Extended  note  to  Bridges  v.  Pleasants, 
44  Am.  Dec.  101.  Though  it  has  also  been  held  that  the  incorpora- 
tion of  a  voluntary  association  after  the  death  of  the  testator  does 
not  strengthen  or  impair  its  ability  to  take  property  given  it  by 
will:  Owens  v.  Missionary  Soc.,  14  N.  Y.  880;  67  Am.  Dec.  100,  and 
note.  Charitable  trusts  are  exhaustively  discussed  In  the  mono- 
graphic notes  to  Hoeffer  v.  Clogan,  63  Am.  St  Rep.  24&-269,  and 
Kitield  v.  Van  Wyck,  64  Am.  St  Rep.  756-772. 

CHABITIE^S—PERPETUITIES.— The  rule  against  perpetuities 
has  no  application  in  case  of  a  trust  for  charitable  purposes:  Mills 
V.  Davison,  54  N.  J.  Eq.  659;  55  Am.  St.  Rep.  594,  and  note;  mono- 
graphic note  to  In  re  walkerly,  40  Am.  St.  Bep.  127-1299  on  the  rule 
against  perpetolties. 


State  v.  Wagbheb. 

[60  MunrnoTA.  206.] 

CONSTITUTION  LAW— PEDDIiBRS.-^!rhe  bortneas  of  hawk- 
ing or  peddling  is  inherently  moral  and  legitimate  in  itself,  and 
the  legislature  can  regulate  It  only  for  the  purpose  of  preventing 
it  from  becoming  a  nuisance. 

CONSTITUTIONAL  LAW— PEDDLBB8.— A  Statute  which 
permits  a  manufacturer,  farmer,  or  nurseryman  to  peddle  his  wares, 
either  by  himself,  or  his  employ^,  without  a  license,  but  which  pro- 
hibits a  purchaser  from  such  manufacturer,  farmer  or  nurseryman 
from  peddling  the  goods  purchased  on  his  own  account,  without  a 
license,  makes  an  improper  classification  and  an  arbitrary  distinc- 
tion, and  is  unconstitutional  and  void. 

Stevens,  O^Brien,  Ck>le  &  Albrecht,  for  the  relator. 
H.  W.  Childs  and  0.  B.  Edgerton,  for  the  reapondeni; 

*^  CANTY,  J.  Relator  was  by  a  justice  of  the  peace  con- 
victed of  peddling  goods  without  a  license  in  the  town  of  Bose, 
in  Bamsey  county,  contrary  to  chapter  107  of  the  Laws  of  1897, 
which  provides: 

''Section  1.  No  person  shall  hereafter  be  allowed  to  sell  or  ex- 
pose for  sale  any  personal  property  within  any  organized  town- 
ship within  the  state  of  Minnesota,  as  a  peddler  or  hawker,  with- 
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out  first  obtaining  a  lirense  therefor  from  the  proper  aaihoritieB 
of  said  organized  township,  in  the  manner  hereinafter  pre- 
scribed. 

^'Sec.  2.  The  township  supervisors  of  eyery  organized  town- 
ship in  the  state  of  Minnesota  are  hereby  authorized  and  em- 
powered to  establish  rates  and  prescribe  rules  for  the  issuing  of 
licenses  to  hawkers  and  peddlers  within  the  limits  reepectiTely 
of  such  organized  township.  The  fee  for  such  license  in  any 
organized  township  shall  not  exceed  thirtgr  (30)  dollars  per 
annum.'' 

Section  3  proyides  that  the  town  clerk  may  issue  the  licenae, 
and  section  4  proyides  that,  on  conyiction  of  peddling  without 
&  license  issued  as  provided  by  the  act,  a  finie  of  not  less  than 
ten  dollars,  or  more  than  one  hundred  dollars^  or  imprisonment 
not  exceeding  ninely  days,  may  be  imposed. 

Section  5  reads  as  follows: 

^^Sec.  5.  This  act  shall  not  be  construed  to  apply  to  any  per- 
son ^"^^  traveling  from  place  to  place,  soliciting  orders  for 
goods^  wares>  or  merchandise,  with  or  without  samples,  where 
such  goodsy  wares,  or  merchandise  are  to  be  delivered  by  or 
through  a  person  or  corporation  other  than  the  one  soliciting 
such  orders;  neither  shall  it  be  construed  to  prevent  the  sale 
accompanied  by  delivery  of  goods,  wares,  or  merchandise  to  re- 
tail dealers;  nor  shall  it  be  construed  to  apply  to  train  boys;  nor 
shall  it  be  construed  to  prevent  any  manufacturer,  mechanic, 
nurseryman,  farmer,  butcher,  fish  or  milk  dealer,  selling,  as  the 
case  may  be,  his  manufactured  articles,  or  products  of  his 
nursery  or  farm,  or  his  wares,  as  fish  or  milk  dealer  or  butcher, 
either  by  himself  or  employee." 

Relator  was  sentenced  to  imprisonment  on  such  conviction, 
and  sued  out  a  writ  of  habaes  corpus,  claiming  that  this  act  is 
unconstitutional  and  void,  for  two  reasons:  1.  It  contravenes 
sections  33  and  34  of  article  4  of  the  constitution,  prohibiting 
partial  class  legislation;  and  2.  It  permits  an  excessive  and  un- 
•  reasonable  amount  of  money  to  be  demanded  as  a  license  fee. 
We  shall  consider  the  first  ground  only. 

We  are  of  the  opinion  that  the  act  is  unconstitutional  on  the 
first  ground.  Section  83,  aforesaid,  provides:  **In  all  cases 
when  a  general  law  can  be  made  applicable,  no  special  law  shall 
be  enacted,  and,  whether  a  general  law  could  have  been  made 
applicable  in  any  case,  is  hereby  declared  a  judicial  question, 
and,  as  such,  shall  be  judicially  determined  without  regard  to 
any  legislative  assertion  on  that  subject." 
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Section  Si  proTides:  ^^he  legislature  shall  provide  general 
laws  for  the  transaction  of  any  business  that  may  be  prohibited 
by  section  1  [section  33]  of  this  amendment,  and  all  such  laws 
shall  be  uniform  in  their  operation  throughout  the  state.'^ 

This  court  has  often  held  that,  under  these  sections,  the  leg- 
islature must  treat  alike  all  who  are  in  the  same  condition,  must 
make  the  law  apply  to  a  whole  class,  and  cannot  make  a  law 
which  applies  only  to  a  part  of  a  class.  And  the  class  must  be 
selected  on  some  distinction,  or  be  defined  by  some  principle, 
which  might  naturally  or  properly  distinguish  it  from  all  other 
classes. 

We  are  of  the  opinion  that  these  rules  haye  not  been  complied 
with  in  the  framing  of  this  statute.  It  was  proper  to  leave  out 
of  the  class  the  persons  to  whom  the  act  should  apply  several 
of  the  ^^^  classes  of  persons  excepted  by  section  5  thereof.  But 
other  persons  are  excepted  by  section  5  who  cannot  be  left  out 
.of  the  class  covered  by  the  act  on  any  natural  or  proper  distinc- 
tion or  principle.  Thus,  the  manufacturer  is  allowed,  by  him- 
self and  his  employ^,  to  peddle  without  license  the  wares  of  his 
own  manufacture.  The  legislature  can  regulate  the  business 
of  hawker  or  peddler  only  for  the  purpose  of  preventing  it  from 
becoming  a  nuisance.  The  business  is  inherently  moral  and 
legitimate  in  itself,  but  there  is  in  it  a  tendency  to  abuse^  aa  many 
irresponsible,  clamorous,  and  intrusive  persons  engage  in  it.  It 
cannot  be  held,  on  any  sound  principle,  that  peddling  may  not 
become  a  nuisance  as  well  when  the  peddler  or  his  employer  has 
manufactured  the  wares  he  peddles  as  when  some  one  else  has 
manufactured  them.  This  act  allows  the  manufacturer  of  brooms, 
tinware,  patent  medicine,  or  any  other  articles,  whether  manu- 
factured in  this  state  or  elsewhere,  to  employ  the  most  obstrep- 
erous and  irrepressible  peddlers  to  hawk  his  wares  for  him  with- 
out license,  while  no  peddler  can  buy  the  same  goods  from  the 
manufacturer,  and  peddle  them  on  his  own  account,  without  a 
license.  For  the  purposes  of  a  law  to  prevent  peddling  from 
becoming  a  nuisance,  we  cannot,  on  any  proper  basis  of  classifi- 
cation, distinguish  between  the  peddling  of  goods  by  the  man- 
ufacturer and  his  servant,  and  the  peddling  of  the  same  goods  by 
the  purchaser  from  the  manufacturer. 

Thus,  when  the  object  of  a  law  was  to  prohibit  the  nuisance 
arising  from  the  emitting  of  dense  smoke  from  chimneys,  the  law 
was  held  unconstitutional,  because  it  excepted  from  the  opera- 
tion of  the  act  the  chimneys  of  manufacturing  establishments: 
State  V.  Sheriff,  48  Mmn.  236;  31  Am.  St  Eep.  650,    The  dis- 
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tinction  was  held  to  be  arbitrary,  and  the  clasaification  improper. 
In  the  same  manner  aa  the  act  here  in  question  attempts  to 
distingnifih  between  peddling  by  the  manuf actnrer  and  his  ser- 
vant, and  peddling  by  the  purchaser  from  such  manufacturer,  it 
attempts  to  distinguish  between  peddling  by  the  fanner  or 
nurseryman  and  peddling  by  the  purchaser  from  such  farmer  or 
nurseryman;  between  peddling  by  the  butcher  and  peddling  by 
the  purchaser  from  such  butcher.  These  distinctions  are  arbi- 
trary and  no  proper  basis  for  classification. 

****  This  disposes  of  the  case.  The  act  in  question  is  uncon- 
stitutional, and  the  conyiction  under  it  is  illegal  and  Yoid. 

It  is  ordered  that  the  relator  be,  and  he  hereby  is,  discharged 
from  custody.    Let  judgment  be  entered  accordingly. 

gTATUTES— CONSTITUTIONALITY— PBDDLESRS.— A  statute 
making  an  arbitrary  classification  with  respect  to  the  subjects  over 
which  it  operates*  based  upon  no  reason  suggested  by  a  difference 
Id  their  situation  or  circumstances  disclosing  the  necessity  or  pro- 
priety of  any  different  legislation  in  respect  to  them,  is  unconstiti^ 
tional:  State  v.  Sheriff  of  Ramsey  Co.,  48  Minn.  236;  81  Am.  St 
Rep.  G50.  Under  the  police  power  it  is  not  competent  for  the  state 
to  prohibit  a  citizen  from  carrying  on  any  trade,  occupation,  or 
business  not  injurious  to  the  community.  The  business  may  be 
regulated,  but  not  prohibited:  State  v.  Scougal,  8  8.  Dak.  55;  44  Am. 
St.  Rep.  756,  and  note.  A  statute  prohibiting  sales  of  merchandise 
by  itinerant  peddlers,  unless  they  should  be  licensed  by  designated 
k>cal  authorities,  to  whose  discretion  was  confided  the  selection  of 
proper  persons  to  engage  In  such  business,  was  held  unconstitu- 
tional in  State  y.  Conlon,  65  Conn.  478;  48  Am.  St  Rep.  227.  Com- 
pare with  the  principal  case  Commonwealth  t.  Qerdner,  183  Pa.  St. 
284,  19  Am.  St  Rep.  646,  where  a  statute  was  held  constitutional 
which  forbade  peddling  within  a  certain  territory  within  the  state. 
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OONTRAOTS— ABBREVIATIONS— PAROL  BVIDBNCB  TO 
EXPLAIN.— Parol  evidence  is  admissible  to  show  that  abbreyia- 
tions,  and  apparently  ambiguous  statements  of  description  and 
price  contained  in  a  contract,  have  a  recognized  meaning  in  the 
trade  or  business  to  which  the  contract  relates,  and  hence  that 
they  are  a  sufllcient  statement  of  the  terms  of  the  contract  to  take 
it  out  of  the  operation  of  the  statute  of  frauds.  Such  evidence 
neither  varies  nor  adds  to  the  written  memorandum,  but  merely 
translates  it  from  the  language  of  the  trade  Into  the  ordinary  lan- 
guage of  the  people  generally. 

PARTNERSHIP— POWER  OP  PARTNER  TO  BIND  FIRM. 
A  purchase  of  goods  by  one  partner  in  the  name  of  the  firm  in 
quantities  so  large  as  to  be  entirely  beyond  the  needs  of  the  part- 
nership, and  for  speculative  purposes,  though  the  goods  be  of  the 
general  character  dealt  In  by  the  pai'tnershlp,  is  beyond  the  scope 
of  the  partnership  business  and  does  not  bind  the  firm,  unless  an 
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acquiescence  in  such  act  Is  proven,  either  directly  or  Indirectly,  by 
the  usual  course  of  dealing.  Such  purchase  does  not  bind  the  firm, 
when  the  other  members  thereof  repudiate  the  tranaaction  aa  aoon 
aa  It  comes  to  their  l^nowledge. 

D.  W.  Bmckart,  for  the  appellanti, 

O.  H.  Beynoldsy  for  the  respondenL 

"***  MITCHELL,  J,  Defendant's  eonnterclaim  is  founded 
on  an  alleged  purchase  of  fiye  thousand  bushels  of  wheat  by  the 
plaintiffs  from  the  defendant's  testate^  Tileston.  The  principal 
points  urged  by  the  plaintiffs  are:  1.  That  there  was  no  suffi- 
cient memorandum  of  the  contract  of  purchase  to  take  the  case 
out  of  the  statute  of  frauds,  and  that  parol  evidence  was  im- 
properly admitted  to  explain  the  terms  of  the  written  mem- 
orandum; 2.  That  the  alleged  purchase  was  the  indiyidual 
transaction  of  the  plaintiff  Marcus  Maurin,  and  not  within  the 
scope  of  the  partnership  business. 

-  1.  The  written  memorandum  waa  in  the  wordi  and  fignrea  fol- 
lowing: 

''St  aoud. 

•'T-e-se. 

^Sold  Maurin  Bhml 
•Cold  Springs. 
*6000,  1-0  July  D6L 
^"99  c.  Duluth. 

•(Signed)    GEO.  TILESTON  ft  CO. 

'IIAURIN  BEOS.'' 

Both  parties  were  engaged  in  buying  and  selling  grain,  and 
were  presumably  acquainted  with  technical  terms  of  the  trade. 
The  referee  who  tried  the  cause  admitted,  oyer  the  objection  and 
exception  of  the  plaintiffs,  parol  evidence  that  in  the  trade, 
among  buyers  and  sellers  of  wheat,  the  character  '^1-0"  was  used 
to  indicate  the  grade  of  the  wheat,  and  meant,  ''Grade  No.  1 
Northern  wheat";  also,  that  "July  DeP  meant  July  deKvery 
(that  is,  that  the  wheat  was  to  be  delivered  during  July);  that 
"99  c.  Duluth*'  indicated  the  price  per  bushel  and  the  place  of 
delivery,  and  meant  that  the  price  was  ninety-nine  cents  per 
bushel,  and  the  place  of  delivery  Duluth;  that  these  were  the 
meanings  of  the  characters  and  terms  used  in  the  **"*  memo- 
raudura,  as  understood  by  the  usages  and  customs  of  the  trade 
among  wheat  men. 

This  evidence  was  competent,  under  the  rule  which  admits 
parol  evidence  to  show  that  abbreviations,  and  apparently  am- 
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bignons  statements  of  description,  price,  et  cetera,  liave  a  recog- 
nized meaning  in  the  trade,  and  hence  are  a  sufficient  statement 
of  the  terms  of  the  contract.  This  is  the  rule  aa  to  various 
abbreviations  and  apparent  ambiguities  of  this  nature  in  brief 
notes  of  mercantile  contracts  which  are  often  composed,  to  use 
the  language  of  Parke,  B.,  in  Marshall  v.  Lynn,  6  Mees.  &  W. 
109,  118,  in  "a  sort  of  mercantile  shorthand,  made  up  of  few 
and  short  expressions,  which  generally  express  the  full  meaning 
and  intention  of  the  parties":  Browne  on  the  Statutes  of 
Frauds,  sec.  380.  See,  also,  Paine  v.  Smith,  33  Minn.  49o;  Ol- 
son V.  Sharpless,  63  Minn.  91;  Merchant  v.  Howell,  53  Minn. 
295.  The  parol  evidence  admitted  in  this  case  neither  varied 
nor  added  to  the  written  memorandum,  but  merely  translated 
it  from  the  language  of  the  trade  into  the  ordinary  language  of 
people  generally.  The  memorandum,  as  thus  translated,  ful- 
filled all  the  requirements  of  the  statute  of  frauds. 

2.  The  purchase  of  wheat  was  made  by  the  plaintiff  Marcus 
Maurin  without  the  knowledge  of  his  partner,  Peter  Maurin, 
who  promptly  repudiated  the  transaction  when  it  came  to  his 
knowledge. 

The  plaintiffs  had  been  in  partnership  for  a  number  of  years, 
engaged  in  conducting  two  geneial  merchandise  country  stores — 
one  at  Cold  Springs,  under  the  personal  management  of  Marcus, 
and  another  at  Elizabeth  City,  under  the  personal  management 
of  Peter.  They  sold  general  merchandise,  and  bought  grain  and 
other  farm  products  raised  in  the  surrounding  country,  paying 
for  the  same  in  cash  or  merchandise,  or  taking  it  on  debts. 
They  had  an  elevator  at  each  of  the  points  where  the  stores  were 
situated,  and  a  third  elevator  at  the  station  of  Carlisle  (which  is 
not  far  from  Elizabeth  City),  in  which  they  stored  the  wheat 
which  they  purchased.  This  wheat  they  flold  sometimes  to 
millers,  and  sometimes  through  commission  men  at  Minneapolis 
or  Duluth,  to  whom  they  shipped  it  to  sell  for  them.  Some- 
times they  sold  this  wheat  for  future  arrival. 

The  firm  never  bought  any  wheat  at  Duluth  or  Minneapolis, 
or  ^"^  sold  any  there,  except  the  wheat  which  they  bought  in 
the  country  in  the  vicinity  of  their  stores  and  elevators;  and  the 
understanding  and  agreement  between  the  partners  themselves 
was  that  their  business  of  buying  grain  should  be  thus  confined 
to  the  home  markets  (that  is,  the  places  where  their  ntotea  and 
elevators  were  situated),  and  that  their  sales  should  be  limited  to 
the  grain  purchased  at  those  points,  and  it  had  in  fact  been  so 
limited,  unless  the  purchase  from  Tileeton  was  an  exception. 
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Peter  Maarin  had,  two  or  three  years  preyionsly,  made  two  pur- 
chaees  of  wheat  in  Minneapolifl  on  speculation,  but  these  were 
made  in  his  own  indiyidual  name^  and  on  his  own  personal  ac- 
count The  purchase  from  Tileston  wa«  not  made  to  fulfill  any 
prior  contract  of  the  firm,  but,  so  far  as  appears,  purely  on  spec- 
ulation, in  expectation  of  a  future  rise  in  price.  Tileston  did 
not  kaye  the  wheat  on  hand  at  St.  Cloud,  where  he  lived,  or  else- 
where, but  after  he  made  the  contract  with  Marcus  Maurin  he 
bought  the  wheat  to  fiU  it  in  Duluth.  This  if*  substantially  all 
tne  eyidence  bearing  upon  the  nature  and  scope  of  the,  partner- 
amp  business. 

We  ao  not  think  that  it  justified  a  finding  that  the  transac- 
tion was  within  the  scope  of  the  v&rtnership  business,  so  as  to 
bind  the  firm.  It  by  no  means  follows,  because  it  was  within  the 
scope  of  the  partnership  business  to  buy  wheat  from  farmers  and 
others  in  the  yicinity  of  their  country  eliyators  and  stores,  that 
it  was  also  within  the  scope  of  the  busipr'*^  to  buy  large  quanti- 
ties of  wheat  in  Duluth  or  Minneapolis  for  purely  speculatiye 
purposes.  It  has  been  frequently  held  that  a  purchase  of  goods 
by  one  partner  in  quantities  so  large  as  to  be  entirely  beyond  the 
needs  of  the  partnership  "business,  and  for  speculatiye  purposes 
eyen  though  the  goods  be  of  the  general  character  dealt  in  by 
the  partnership,  is  beyond  the  scope  of  the  partnership  business, 
and  does  not  bind  the  firm,  unless  an  acquiescence  in  such  act 
is  proven,  either  directly  or  indirectly,  by  the  usual  course  of 
dealing. 

The  transaction  was  clearly  not  within  the  scope  of  the  part- 
nership business,  as  agreed  on  between  the  partners,  or  as  it  had 
actually  been  conducted  in  the  past.  There  was  no  evidence 
that  Peter  Maurin  had  ever  acquiesced  in  any  such  transactions 
in  behalf  of  the  firm,  or  that  the  business  had  been  so  conducted 
IS  to  give  Tileston  ^^^  a  right  to  assume  that  the  transaction 
was  within  the  scope  of  the  partnership  business.  If  he  was  not 
advised  as  to  the  nature  or  limits  of  that  business,  it  was  his  duty 
to  inform  himself  on  the  subject  before  accepting  a  contract 
made  in  the  name  of  the  firm.  It  is  clear  from  tiie  evidence  that 
the  partnership  agreement  conferred  no  actual  authority  to  make 
the  purchase  in  dispute.  No  such  authority  can  be  inferred  or 
implied  from  the  previous  course  of  business  of  thia  character 
carried  on  by  one  partner  with  the  knowledge  of  the  other,  for 
the  proof  furnishes  no  foundation  for  any  such  implication. 
Neither  was  the  previous  course  of  business  such  as  to  furnish 
any  foundation  for  the  claim  that  the  transaction  waa  within  the 
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apparent  acope  of  the  ^rtnenhip.  The  fourth  finding  of  fact 
iSy  therefore^  without  evidence  to  justify  it.  Although  the  evi- 
dence and  finding  may  establish  a  cause  of  action  against  Mar- 
cus Maurin  indiyidually^  yet  this  cannot,  under  the  statute,  be 
set  up  as  a  counterclaim  to  a  cause  of  action  against  the  copart- 
nership. 

The  order  appealed  from  is  therefore  reyersed,  and  a  neir 
trial  granted. 

BVIDBNGI^-PABOL,  TO  EXPLAIN  TBRM8  OP  CONTRACT.— 
Where  phrases  or  terms  used  In  a  contract  have  acquired,  by  the 
custom  of  the  locality  or  the  usage  of  trade,  a  peculiar  signification, 
parol  evidence  may  be  given  to  explain  this,  whether  the  words  or 
phrases  be  in  themselves  apparently  ambiguous  or  not:  Extended 
notes  to  Willmering  v.  McGaughey,  6  Am.  Rep.  678,  and  Keller  v. 
Webb,  28  Am.  Rep.  210-218.  See  monographic  note  to  Harris  v. 
Murphy,  66  Am.  St  Rep.  660,  661. 

PARTNERSHIP— POWER  OF  ONE  PARTNER  TO  BIND  FIRM. 
By  virtue  of  the  partnership  relation,  each  partner  is  constituted 
the  general  agent  of  his  copartners,  and  has  power  authorizing  him 
to  act  at  once  as  principal  and  agent.  So  long  as  the  relation  ex- 
ists, he  has  the  power  to  bind  the  partnership  in  all  matters  with- 
in the  scope  of  partnership  dealings  or  falling  within  the  ordinary 
business  and  transactions  of  the  firm:  Western  Stage  Co.  v.  Walker, 
2  Iowa,  604;  65  Am.  Dec.  780,  and  note;  Warder  v.  Newdigate,  11 
B.  Mon.  174;  62  Aul  Dec  667.  This  power  extends  to  such  mat- 
ters only  as,  in  the  ordinary  course  of  dealing,  have  reference  to 
the  business  in  which  the  firm  is  engaged:  Crosthwait  v.  Ross,  1 
Humph.  28;  84  Am.  Dec.  613;  Savings  Fund  Soc.  v.  Savings  Bank, 
86  Pa.  St.  488;  78  Am.  Dec.  890.  Where  a  partnership  is  limited  to 
a  particular  trade  or  business,  one  partner  cannot  bind  his  copart- 
ner by  any  contract  not  relating  to  such  trade  or  business:  Liv- 
ingston V.  Roosevelt,  4  Johns.  261;  4  Am.  Dec  273;  Western  Stage 
Oo.  V.  Walker,  2  Iowa,  604;  66  Am.  Dec.  788. 
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MORTGAOBS  —  ASSIGNMENT  —  REOORD-NOTICB.-The 
record  of  an  assignment  of  a  mortgage  is  constructive  notice  to  all 
persons  of  the  rights  of  the  assignee,  as  against  any  subsequent 
acts  of  the  mortgagee  affecting  the  mortgage,  save  only  as  ex- 
cepted by  statute.  A  second  mortgagee,  or  the  assignee  of  his 
mortgage.  Is  not  within  the  statutory  exceptions. 

MORTGAGBS  —  ASSIGNMENT  —  RECORD— NOTICE  TO 
SECOND  MORTGAGEIE.— A  statute  providing  that  **the  recording 
of  the  assignment  of  a  mortgage  shall  not.  In  itself,  be  deemed  notice 
of  such  assignment  to  the  mortgagor,  his  heirs  or  personal  repre- 
sentatives, so  as  to  Invalidate  any  payment  made  by  them,  or  ^ther 
of  them,  to  the  mortgagee,*'  applies  only  to  the  parties  therein 
named,  and  not  to  a  second  mortgagee  or  his  assignee. 

MORTGAGES  —  ASSIGNMENT  —  NOTICE  —  RIGHTS  OP 
FIRST  AND  SECOND  MORTGAGEES.— If  the  assignee  of  a  first 
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mortgage  has  had  his  assignment  dnly  recorded  before  the  execu- 
tion of  a  second  mortgage,  the  assignee  of  the  latter  is  not  entitled 
to  have  tlie  former  canceled  on  the  ground  that,  subsequent  to  the 
assignment  of  the  first  mortgage,  it  was  paid  to  the  mortgagee  with- 
out actual  notice  of  the  assignment. 

Mason  &  Hilton^  for  the  appellant. 
Houpt  &  Baxter,  for  the  respondent. 

*»^  START,  C.  J.  The  facts  in  this  case,  as  found  by  the 
trial  conrt,  are  these:  On  November  8, 1888,  the  defendants  Lar- 
son and  wife  executed  to  the  defendant,  the  Globe  Investment 
Company,  their  promissory  note  for  twelve  hundred  dollars,  due 
in  five  years  from  its  date,  with  interest,  with  a  mortgage  on  the 
premises  described  in  the  oomplaint  to  secure  its  payment.  The 
mortgage  was  duly  recorded  on  November  8,  1888;  and  on  No- 
vember 28, 1888,  the  Olobe  Investment  Company,  for  a  valuable 
consideration,  and  in  the  usual  course  of  business,  duly  assigned 
this  note  and  mortgage  to  the  defendant  Menziee.  His  assign- 
ment was  duly  recorded  December  4,  1888.  Afterward,  and  be- 
fore the  maturil^  of  this  note  and  mortgage,  and  on  October  21, 
1893,  the  mortgagors,  Larson  and  wife,  executed  to  the  mort- 
gagee^ the  Olobe  Investment  Company,  their  other  note,  of  like 
amount,  due  in  five  years,  with  interest,  and  secured  its  pay- 
ment by  a  mortgage  on  the  same  premises  described  in  the  first 
mortgage.  This  second  mortgage  was  duly  recorded  on  Novem- 
ber 22, 1893,  and  was  given  and  received  in  payment  of  the  first 
mortgage.  The  mortgagors,  at  the  time  of  so  paying  the  first 
note  and  mortgage,  had  no  actual  notice  that  they  had  been  so 
assigned.  Afterward,  and  on  March  30,  1895,  the  Olobe  In- 
vestment Company,  for  a  valuable  consideration,  duly  assigned 
the  second  note  and  mortgage  to  the  plaintiff,  which  assign- 
ment was  duly  recorded  on  October  7,  1895.  Other  than  this, 
neither  mortgage  has  ever  been  paid. 

This  action  was  brought  to  foreclose  the  second  mortgage,  and 
to  cancel  and  satisfy  of  record  the  first  mortgage.  None  of  the 
defendants  answered,  except  the  owner  of  the  first  mortgage, 
Menzies.  As  conclusions  of  law,  the  trial  court  found  that  the 
plaintiff  was  entitled  to  judgment  of  foreclosure  and  sale  of  the 
premises  on  his  ^***  mortgage,  and,  further,  that  the  first  mort- 
gage be  adjudged  paid,  and  canceled  of  record.  The  defendant 
Menzies  moved  for  a  new  trial,  and  appealed  from  an  order  deny- 
ing it. 

The  appellant  claims  that  the  finding  that  the  second  mort* 
gage  was  given  in  payment  of  the  fijst  one  is  not  sustained  by  the 
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evidence,  ^e  evidence  on  this  fact  was  conflicting,  and  the 
trial  court  nugiic  well  have  found  that  i^ne  second  mortgage  was 
given  in  renewal,  not  in  payment,  of  the  first  note  and  mortgage, 
but  there  was  evidence  sufficient  to  sustain  the  finding  as  made. 

The  only  other  question  to  be  considered  on  this  appeal  is 
whether  the  facts  found  justified  the  conclu^ions  of  law  that  aa 
between  the  plaintiff,  the  holder  of  the  second  mortgage^  and 
Menziee,  the  owner  of  the  first  one,  the  first  mortgage  should  be 
canceled  as  paid,  and  the  second  one  foreclosed  for  the  exclusive 
benefit  of  the  plaintiff.  The  mortgagors,  Larson  and  his  wife, 
are  not  here  asserting  that  the  first  mortgage  has  been  paid,  and 
that  it  ought  to  be  canceled  as  to  them.  This  litigation,  then, 
is  solely  between  the  plaintiff  and  the  defendant  Menzies.  If 
the  latter  were  asserting  in  this  action  any  claim  against  the  Lar- 
sons, then  the  court  might  be  called  upon  to  adjust  their  respec- 
tive equities;  but  Menzies  is  not  seeking  to  foreclose  his  mort- 
gage in  this  action,  or  asserting  his  claim,  or  asking  any  relief 
against  them.  His  claim  is,  that  as  betwe^i  the  plaintiff  and 
himself  the  former  is  not  equitably  entitled  to  have  the  first 
mortgage  canceled,  and  the  second  one  f oreclooed  exclusively  for 
the  plaintiff's  benefit 

A  determination  of  this  claim  involves  a  construction  of  sec- 
tion 4183  of  the  General  Statutes  of  1894,  which  is  in  these 
words:  ^'The  recording  of  an  assignment  of  a  mortgage  shall 
not,  in  itself,  be  deemed  notice  of  such  assignment  to  the  mort- 
gagor, his  heirs  or  personal  representatives^  so  as  to  invalidate 
any  payment  made  by  them^  or  either  of  them,  to  the  mort- 
gagee." 

This  statute  is  a  literal  copy  of  the  New  York  statute  on  the 
same  subject  The  operation  of  this  statute,  by  its  terms,  is  lim- 
ited to  the  mortgagor,  his  heirs  and  personal  representatives. 
The  object  of  the  statute  is  manifest.  It  was  intended  to  re* 
lieve  the  mortgagor,  ^^  his  heirs,  and  personal  representatives^ 
from  the  inconvenience  and  expense  of  having  to  examine  the 
records  to  see  if  any  transfers  of  the  mortgage  have  been  made, 
3very  time  they  widi  to  make  a  payment  of  interest  or  principal 
on  the  mortgage.  Neither  the  language  nor  the  spirit  of  the 
statute  justifies  its  application  to  parties  not  named  therein.  It 
has  no  application  to  a  subsequent  mortgagee  or  his  assignee. 
The  record  of  an  assignment  of  a  mortgage  is  constructive  notice 
to  all  persons  of  the  rights  of  the  assignee^  as  against  any  subse- 
quent acts  of  the  mortgagee  affecting  the  mortgage,  save  only  as 
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excepted  by  the  statute.  A  second  mortgagee,  or  an  assignee  of 
his  mortgage,  is  not  within  the  statutory  exceptions:  Qen.  Stats. 
1894,  sec.  4183;  1  Jones  on  Mortgagee,  6th  ed.,  sees.  479-482; 
Viele  V.  Judson,  82  N.  Y.  32;  Brewster  v.  Camea,  103  N.  Y. 
556.  The  plaintiff,  then,  can  claim  no  benefit  from  the  stat- 
ute, and  is  chargeable  with  notice  of  the  assignment  of  the  first 
mortgage  to  Menzies,  and  of  his  rights  therein. 

After  the  assignment  of  the  first  mortgage,  the  mortgagee,  the 
Globe  Inyestment  Company,  had  in  fact  no  authority  to  receiye 
payment  of  it,  or  to  discharge  it,  or  to  anything  whereby  the 
rights  of  the  assignee  could  be  injuriously  affected;  and,  from 
the  time  of  the  recording  of  the  assignment,  all  the  world,  in- 
cluding the  plaintiff,  and  excluding  the  mortgagor,  his  heirs  and 
personal  representatives,  were  chargeable  with  notice  of  such 
fact.  Therefore,  when  the  Globe  Investment  Company  received 
the  second  mortgage  in  payment  of  the  first,  it  was  in  fact  an 
unauthorized  act;  and,  while  the  statute  protects  the  mortgagor 
in  making  the  payment,  it  does  not  change  the  character  of  the 
act,  as  to  persons  not  within  the  exceptions  created  by  the  stat- 
ute. Hence  the  second  mortgage  taken  by  the  Globe  liivestment 
Company  in  payment  of  the  first  mortgage  was  not  its  property. 
It  held  it  in  trust  for  the  assignee,  and  had  no  authori^  to  dis- 
pose of  it  so  as  to  prejudice  the  assignee  of  the  first  mortgaga 
The  Globe  Investment  Company,  if  it  had  not  assigned  the 
second  mortgage,  could  not  have  foreclosed  it  and  secured  a  can- 
cellation of  the  first  one.  Neither  can  the  plaintiff;  for  he  pur- 
chased his  mortgage  subject  to  the  equities  of  Menzies,  and 
charged  with  notice  of  them. 

The  trial  court  seems  to  have  disposed  of  the  case  against  the 
^^^  appellant  on  the  ground  that,,  where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third  person,  he  by  whose 
act  the  third  person  was  enabled  to  perpetrate  the  fraud  must 
bear  the  loss:  Burgess  y.  Bragaw,  49  Minn.  462.  This  rule  has 
no  application  to  the  facts  of  this  case.  If  the  plaintiff  suffers 
any  loss  in  this  case,  it  will  not  b^  by  reason  of  any  neglect  on 
the  part  of  the  appellant,  but  by  his  own  neglect  to  examine  the 
records  before  purchasing  the  second  mortgage.  If  he  had  done 
so,  he  would  have  been  fully  advised  in  the  premises.  Even  if 
the  Globe  Investment  Company  had  actually  discharged  the  first 
mortgage  of  record,  an  examination  of  the  record  would  have 
disclosed  the  ftict  that  it  had  no  authority  so  to  do,  for  the  rea- 
son that  it  did  not  own  the  mortgage. 
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The  order  denying  appeUanfe  motion  for  a  new  txiil  must  be 
reveiBed. 
So  ordered. 


MORTGAGES— ASSIONMENT-BPFBGT  OF  RSOOBD— SUB- 
SEQUENT PAYMENTS  BY  MORTGAGOR.-A  mortga^ror  ia  not 
chargeable  with  const nictiye  notice  of  the  record  of  an  assignment 
of  the  mortgage:  Murphy  y.  Barnard,  162  Mass.  72;  44  Am.  St.  Rep. 
840.  Actual  notice  of  the  assignment  Is  essential  to  the  comple- 
tion of  the  contract  relations  between  the  assignee  and  the  mort- 
gagor. Until  that  has  been  given,  the  mortgagor  does  no  wrong  in 
making  payments  to  the  original  mortgagee:  Foster  y.  Oarson,  159 
Pa.  St.  477;  39  Am.  St  Rep.  096.  But  payment  to,  and  an  agree- 
ment with,  a  mortgagee  after  his  assignment  of  the  mortgage, 
whether -for  collateral  security  or  not,  cannot  prejudice  his  assignee 
who  has  recorded  the  assignment,  and  also  has  the  note  in  his  pos- 
session: Woodward  y.  Brown,  119  GaL  283;  63  Am.  St.  Rep.  108; 
Murphy  v.  Barnard,  162  Mass.  72;  44  Am.  St  Rep.  340.  A  statute 
reciting  that  "the  recording  of  an  assignment  of  a  mortgage  shall 
not  of  itself,  be  deemed  notice  of  such  assignment  to  the  mortga- 
gor, so  as  to  invalidate  any  payment  made  by  him  to  the  mortga- 
gee," does  not  authorize  the  mortgagor  to  pay  the  mortgage  to  one 
not  the  holder  of  the  negotiable  notes  secured  thereby,  but  it  only 
means  that  the  mortgagor  shall  not  be  required  to  search  the  rec- 
ord before  making  payment  to  the  one  prima  facie  entitled  to  re- 
ceive it  who,  in  case  the  mortgage  is  accompanied  by  a  negotiable 
note,  is  the  holder  thereof:  Williams  v.  Keyes,  90  Mich.  290;  30  Am. 
St  Rep.  4SS,  and  note.  Failure  of  the  assignee  to  record  his  as- 
signment does  not  postpone  the  lien  of  his  mortgage  to  that  of  a 
mortgage  made  by  the  assignor  after  the  dater  of  the  assignment 
and  quitclaim,  even  though  the  subsequent  mortgagee  have  no  no- 
tice of  the  assignment:  Pratt  y.  Bennington  Bank,  10  Yt  298;  33 
Am.  Dec  20L  See  Bank  of  Indiana  y.  Anderson,  14  Iowa,  M4;  83 
AnLDecSyO. 


LooMis  V.  Glambbt. 

(M  MlMiatnTA,  409.] 

MOBTOAGB?S— FORECLOSURE— BXTINGUI8HMBNT  OF 
LIBN.— If  a  mortgage  given  upon  one  tract  of  land  to  secure  a  debt 
due  and  payable  as  an  entirety,  is,  under  the  power  contained  in 
the  mortgage,  forecloeed  upon  default  in  payment  for  lees  than  the 
amount  due,  the  lien  of  the  mortgage  is  thereby  extinguished.  Un- 
der such  mortgage,  there  can  be  but  one  foreclosure,  and  that  ex- 
hausts the  mortgage,  which  Is  no  longer  security  for  any  part  of 
the  debt 

TJ.  L.  Lampregr,  for  the  appellant 

J.  P.  Williams,  0.  K  CSiapmaxi^  and  l£ason  ft  Hilion,  for  the 

respondent. 

*«»  COLLINS,  J.  From  the  allegations  of  the  complaint 
herein,  it  appears  that  a  mortgage  was  given  upon  a  single  tract 
of  land  to  secure  the  payment  of  a  certain  promissory  note. 
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Two  yean  after  the  note  matured  an  aaaignee  of  {he  mortgagee 
forecloeedy  imder  the  power  of  sale  contained  in  the  mortgagi^ 
for  the  full  amount  of  the  principal  and  interest  then  due  and 
unpaid.  At  the  foreclosure  eale^  such  assignee  bid  in  the  land 
for  about  four  hundred  dollars  less  than  was  due,  with  the  costs 
and  expenses  of  foreclosure.  This  def endant,  having  succeeded 
to  the  mortgagor's  interest  in  the  land,  duly  made  redemption 
from  the  sale;  and  then  the  assignee,  who  had  once  foreclosed 
the  mortgage,  brought  this  action  to  foreclose  for  the  balance 
remaining  unpaid  and  unsatisfied  by  the  sale.  All  of  the  facts 
are  fully  detailed  in  the  complaint,  and  an  appeal  is  from  an 
order  oyerruling  a  general  demurrer  thereto. 

On  principle,  there  is  no  difference  between  this  case  and 
those  of  Dick  y.  Moon,  26  Minn.  309,  and  Hanson  y.  Dunton,  35 
Minn.  189. 

^^^  In  the  first  mentioned  of  theee^  four  notes,  maturing  at 
different  periods  of  time,  were  secured  by  a  mortgage  upon  a 
single  tract  of  land,  the  mortgagee  being  authorized,  in  case 
of  default  in  the  payment  of  any  of  the  notes,  to  declare  the 
whole  due.  Default  having  be^i  made,  whereby  the  whole  debt 
matured,  Tourtelotte,  an  assignee  of  the  mortgagee,  proceeded  to 
foreclose  the  mortgage  under  the  power;  but  at  the  sale,  and  be- 
cause of  another  transaction  between  such  assignee  and  the  mort- 
gagee, the  land  was  sold  for  enough  to  satisfy  but  two  of  the 
notes,  the  assignee  becoming  the  purchaser.  The  land  was  re* 
deemed  from  the  sale  by  the  owner  thereof,  and  then  an  action 
was  brought  to  have  the  mortgage  adjudged  a  subsisting  lien  for 
the  amount  upon  the  other  notes,  and  to  foreclose  the  same  for 
such  amount.  The  court  there  said,  page  312  (and  the  language 
is  applicable  here),  that  ^'under  this  mortgage  there  could  be  but 
one  foreclosure — but  one  sale.  Tourtelotte  had  the  legal  right 
to  make  that  foreclosure,  ....  and  the  foreclosure  exhausted 
the  mortgage.  It  was  no  longer  security  for  any  part  of  the 
debt.'' 

It  was  also  said  with  .reference  to  the  earlier  case  of  Watkins 
y.  Hackett,  20  Minn.  92  (106),  that  it  was  decided  upon  a  differ- 
ent statute  from  that  goyeming  the  mortgage  then  being  con- 
sidered; and,  even  if  it  had  not  been,  that  case  ^ould  not  be 
authority  for  the  suggestion  that  a  mortgagee  in  a  mortgage 
payable  in  installments  might  wait  until  the  entire  mortgage 
debt  became  due,  and  then  have''  more  than  one  foreclosure. 

In  the  second  of  these  cases  (Hanson  y.  Dunton,  85  Minn.  189, 
the  principal  of  the  debt  was  due  as  an  enfiiety  in  five  yean.  The 
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intereet  was  payable  semi-annually,  with  an  agreement  fhat^  if 
the  interest  was  not  paid  when  due^  the  whole  snm  of  money  se- 
Gored  should  become  due  and  payable  at  once.  Default  having 
been  made  in  the  payment  of  interest,  foreclosure  proceedings 
were  had  under  the  power,  and  the  premises  sold  for  the  full 
amount  claimed  to  be  due.  From  this  sale  redemption  was 
made.  Later,  alleging  that^  by  mistake  in  the  foreclosure  pro- 
ceedings^ certain  interest  actually  due  had  been  omitted  in  the 
computation,  an  assignee  of  the  mortgagee  brought  an  action  to 
foreclose  for  such  interest  The  court  held  that>  having  treated 
the  whole  amount  of  principal  and  accrued  interest  aa  due,  ^^^ 
and  having  assumed  to  foreclose  on  that  basis,  the  mortgagee 
necessarily  foreclosed  once  for  aU.  It  was  said  by  the  court  in 
conclusion:  ^^Having  thus  made  that  which  the  mortgagor  might 
have  paid  in  installments  payable  as  an  entirety^  the  entirety  be- 
came one  and  indivisible,  and  the  mortgagee  could  not  split  it 
into  two  or  more  parcels,  and  foreclose  first  for  one^  and  after- 
ward for  others.  The  first  foreclosure  exhausted  the  lien  of  the 
mortgage:  Dick  v.  Moon,  26  Minn.  309,  appears  to  cover  this 

case  completely Here  the  whole  mortgage  debt  became 

due  as  an  entirety,  and  was  so  treated  by  the  mortgagee  at  the 
time  of  and  by  its  foreclosure."  See,  also.  Fowler  v.  Johnson,  26 
Minn.  338. 

When  considering  the  effect  of  a  mortgage  foreclosure  under  a 
power,  a  sale  for  less  than  the  amount  claimed  to  be  and  actually 
due,  and  a  redemption  from  the  sale  by  the  mortgagor  or  his  suc- 
cessor in  interest,  there  can  be  no  valid  distinction  suggested  be- 
tween a  mortgage  given  to  secure  the  payment  of  a  certain  sum  as 
an  entirety,  and  foreclosed  because  the  whole  debt  is  due  and  un- 
paid, and  a  mortgage  given  to  secure  a  debt  payable  in  install- 
ments, with  an  agreement,  acted  upon  in  the  foreclosure,  that, 
if  any  installment  is  in  default,  the  whole  debt  shall  be  at  once 
mature.  In  either  case  the  debt  matures  by  agreement  of  the 
parties,  and  the  whole  is  due  and  payable  when  the  foreclosure 
proceedings  are  initiated.  The  foreclosure  is  for  the  whole  debt, 
and  not  for  an  installment. 

There  is  nothing  in  the  last  paragraph  of  the  opinion  in  Stan- 
dish  V.  Vosberg,  27  Minn.  176,  which  justifies  a  different  view. 
It  has  not  been  quite  correctly  quoted  by  counsel  for  plaintiff. 

Order  reversed. 


MORTOAOR-PORBCLOSFRB   TJNDBB   POWER   OP    SAL! 
EFFECT  ON  TiTEN.— It  hns  been  laid  down  In  general  terms  that 
when  a  mortgage  is  satisfied  by  a  sale  under  it»  the  lien  is  eztin- 
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gnlshed.  It  la  also  held  that  a  forecloBure  and  sale  for  an  Install- 
ment due  exhausts  the  lien  of  the  mortgage,  and  the  same  land 
will  not  he  subject  to  a  second  sale  to  satisfy  a  subsequent  in- 
stallment: Extended  note  to  Bradley  ▼.  Snyder,  58  Am.  Dec  669u 
571;  Poweshiek  Co.  v.  Dennison,  86  Iowa,  244;  14  Am.  Bep.  52L 
Oompare  Kyansvllle  Gas-Light  Oo.  T«  States  78  Ind.  218;  88  Am. 
Bepu  129^  and  extended  note. 


Mysbb  V.  Chioago,  St.  Paul,  Minmhapoub  and 

Omaha  Bailway  Company. 

[69  MnnOMTA,  478.] 

AOnONS— TORT— yENUE.~For  the  purpose  of  redress.  It 
is  immaterial  where  a  tort  is  committed,  and,  the  wrong  being  per- 
sonal, the  action  is  transitory  and  may  be  brought  in  tiie  Jurisdic- 
tion where  the  wrongdoer  may  be  found. 

ACTIONS  FOR  WRONGFUL  DBATH— YBNUB.— An  action 
may  be  brought  in  the  courts  of  one  state  for  a.  wrongful  act  or 
omission  occurring  in  another  state  by  which  death  Is  caused,  if 
the  statute  of  the  latter  state  glres  a  cause  of  action  for  sucb 
wrong. 

AOnONS-TORTS-PRBSUMPTION  AS  TO  8TATUTB.-If 
a  wrong  is  one  for  which  the  right  of  action  is  purely  statutory,  no 
presumption  arises  that  such  statute  la  in  force  outside  of  the  state 
which  enacted  it 

STATUTBS  OF  OTHBR  8TATB&-PB00F  OF^The  statute 
law  of  another  state  is  a  fact  that  must  be  prored  like  any  other 
fact,  and,  in  the  absence  of  such  proof,  the  court  must  presume 
that  the  common  law  is  in  force  in  such  other  state. 

STATUTBS  OF  OTHER  8TATBS-JUDI0IAL  NOTIOB.— 
The  respective  states  of  the  United  States  are  foreign  to  each 
other  so  far  as  taking  judicial  notice  of  what  the  statutory  laws  of 
those  states  are  is  concerned. 

STATUTBS  OF  OTHBR  STATES  —  PLEADING  ANI> 
PROOF  OF.— Foreign  statutory  laws  are  usually  regarded  as  mat- 
ters of  fact,  and  are  required  to  be  pleaded  as  well  as  prored  if 
they  constitute  the  foundation  of  the  daim  of  defense. 

JUDGMENT   ON   DEMURRER  —  WHAT  OONTROLS.-* 

Statements  in  the  memorandum  of  the  trial  Judge  as  to  what  ques- 
tions were  argued,  submitted,  and  decided  by  him  on  demurrer  can- 
not control  or  affect  the  positiye  language  of  his  decision. 

L.  K.  Luse  and  T.  Wilson,  for  the  appellant 

C.  D.  ft  T.  D.  O'Brien,  for  the  respondent 

'^^T  BUCK,  J.  Flora  Myers,  as  administratrix  of  the  estate  of 
Edward  Myers,  deceased,  brought  this  suit  against  the  defendant, 
a  railway  corporation,  to  recover  damages  for  its  wrongful  acts, 
which  she  alleges  caused  the  death  of  her  husband,  Edward  My- 
ers, on  February  14, 1896,  in  the  state  of  Wisconsin.  The  plain- 
tiff and  her  husband  were  at  the  time  of  his  death  residents  of 
Bamsey  county  in  the  state  of  Minnesota,  and  this  action 
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commenced  in  the  district  court  of  said  comity^  she  haying  been 
duly  appointed  by  the  probate  court  adminifitratriz  of  the  estate 
of  said  Edward  Myers.  The  deceased  had  no  children  at  the  time 
of  his  decease,  and  the  plaintifE  alleges  that  she  and  the  estate 
of  Edward  Myers  were  damaged  by  the  said  wrongful  acts  of  the 
defendant  in  the  sum  of  five  thousand  dollars.  The  defendant 
was  and  is  a  railroad  corporation,  duly  created  and  organized 
under  and  by  virtue  of  the  laws  of  the  state  of  Minnesota,  trans- 
porting passengers  and  freight  for  hire  from  and  into  the  state 
of  Wisconsin,  and  said  line  of  railway,  for  such  purpose,  extends 
from  Elroy,  in  said  state,  to  the  city  of  St  Paul,  in  the  state  of 
Minnesota.  At  and  prior  to  his  death,  Edward  Myers  was  in  the 
employ  of  defendant  as  a  brakeman,  and,  while  so  employed,  he 
was  killed  by  reason  of  the  wrongful  acts  of  the  defendant  To 
the  allegations  of  the  complaint  the  defendant  interposes  a  de- 
murrer, upon  the  grounds  that  it  appears  upon  the  face  of  said 
complaint  that  it  does  not  state  facts  sufficient  to  constitute  a 
cau;se  of  action.  The  trial  court  oyerruled  the  demurrer,  and  the 
defendant  appeals. 

It  is  a  general  rule  that  for  the  purpose  of  redress  it  is  imma- 
terial where  the  tort  was  committed,  and  that,  the  wrong  being 
personal,  the  action  is  transitory  and  may  be  brought  in  the 
jurisdiction  where  the  wrongdoer  may  be  found:  Tiffany  on 
Death  by  Wrongful  Act,  *''®  sec.  196;  Herrick  v.  Minneapolis 
etc.  By.  Co.,  31  Minn.  11;  47  Am.  Bep.  771;  Dennick  v.  Bail- 
road  Co.,  103  TJ.  S.  11.  Thus  an  action  will  lie  in  the  courts  of 
this  state  for  a  wrongful  act  or  omission  occurring  out  of  this 
state,  and  within  the  bounds  of  another  state,  by  which  death  is 
caused,  if  the  statute  of  the  latter  state  gives  a  cause  of  action 
for  such  wrong. 

It  is  not  necessary  to  determine  in  this  action  whether  it  is  es- 
sential to  the  maintenance  of  such  an  action  in  this  state  that  a 
similar  statute  must  exist  here  as  the  one  in  the  state  creating 
the  liability,  because  there  is  and  can  be  no  question  raised  as  to 
the  existence  of  a  statute  here  authorizing  the  maintenance  of  an 
action  for  wrongs  of  the  character  alleged  in  the  complaint;  and, 
such  causes  of  action  being  authorized  by  express  statutory  enact- 
ments, it  cannot  be  claimed  that  the  enforcement  of  such  a  cause 
of  action,  arising  in  another  state,  before  the  tribunals  of  this 
state,  is  against  public  policy,  where  the  court  can  obtain  juris- 
diction of  the  parties.  In  the  case  of  Texas  etc.  By.  Co.  v.  Cox, 
145  TT.  S.  593,  it  was  held  that  a  right  given  by  the  statute  of 
one  state,  snch  as  a  right  to  sue  and  recover  for  the  death  of  a 
person  caused  by  negligence,  will  be  recognized  and  enforced  ia 
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the  courts  of  another  state  whose  laws  gi^e  a  like  right  under 
the  same  state  of  facts;  ''and  while  the  courts  of  no  country 
execute  the  penal  laws  of  anotherj  this  rule  cannot  be  invoked 
as  applicable  to  a  statute  which  merely  authorizes  a  civil  action 
to  recover  damages  for  a  civil  injury":  The  Antelope,  10  Wheat 
66,  123,  cited  with  approval  in  Texas  etc  By.  Co.  v.  Cox,  145 
U.  S.  593. 

The  next  question  raised  is  that  the  plaintiff  failed  to  plead 
the  Wisconsin  statute,  and  thereby  allege  or  show  that  the  aliegtd 
wrongful  acts  of  the  defendant  created  a  cause  of  action.  We 
are  of  the  opinion  that  this  objection  is  well  taken.  If  the  wrong 
complained  of  was  one  for  which  an  action  might  be  maintained 
at  common  law,  it  might  be  presumed  that  it  was  in  force  where 
the  wrongful  act  was  committed;  and  if  the  common  law  was 
also  in  force  in  the  state  of  the  forum,  no  pleading  or  proof  of 
the  existence  of  the  common  law  in  the  foreign  state  would  be 
required  or  ^''^  necessary.  **But  where  the  wrong  is  one  for 
which  the  right  of  action  is  purely  statutory,  no  presumption 
arises  that  such  statute  is  in  force  outside  the  state  \rhich  en- 
acted it":  Tiffany  on  Death  by  Wrongful  Act,  sec.  195;  1  Rice  on 
Evidence,  sec.  41  e.  And  if  the  action  is  based  upon  the  foreign 
law,  it  cannot  be  maintained  if  that  law  is  not  alleged  and  proved: 
Hoyt  V.  McNeil,  13  Minn.  362  (390);  Tiffany  on  Death  by 
Wrongful  Act,  sec.  195.  In  the  case  of  Hoyt  v.  McNeil  it  is 
said  that:  ^^t  is  well  settled  that  the  courts  of  one  state  do  not 
take  judicial  notice  of  the  statutes  of  another  state,  and  that, 
where  a  party  relies  upon  the  law  of  a  foreign  state,  such  la\r 
must  be  pleaded,  and,  so  far  as  it  is  relied  on,  its  terms  must  be 
set  forth,  that  the  court  may  determine  whether  the  effect 
claimed  for  the  law  is  legitimate*':  Smith  on  Statutory  and  Con- 
stitutional Construction,  sec.  831,  and  authorities  cited;  Pearpall 
T.  Dwight,  2  Mass.  84;  3  Am.  Dec.  35;  Legg  v.  Legg,  8  Mass.  99; 
Buggies  T.  Eeeler,  3  Johns.  263;  3  Am.  Dec.  482. 

The  same  doctrine  was  applied  in  Ellis  v.  Maxson,  19  Mich. 
186,  2  Am.  Bep.  81,  where  it  is  said:  ''We  certainly  cannot  pre- 
sume that  the  legislature  of  another  state  had  adopted  all  of 
our  statutes,  and  therefore  we  must  have  proof  before  we  can 
know  that  they  have  passed  any  statute." 

In  Bobards  v.  Marley,  80  Ind.  186,  it  was  held  that  the  statute 
law  of  a  sister  state  is  a  fact  that  must  be  proved  like  any  other 
fact,  and,  in  the  absence  of  such  proof,  this  court  presumes  that 
the  common  law  is  in  force  in  such  state. 

It  is  the  prevailing  doctrine  of  the  state  courts  that  the  respect* 
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tve  states  of  the  Union  are  foreign  to  each  other,  ao  far  as  taking 
judicial  notice  of  what  the  statutoiy  laws  of  those  states  are  is 
concerned.  Such  laws  are  usually  r^arded  as  matters  of  fact^ 
and,  because  they  are  so  regarded,  they  are  required  to  be  pleaded 
as  well  as  proved,  if  they  constitute  the  foundation  of  the  claim 
or  defense:  See  authorities  cited  in  note  to  the  case  of  State  t. 
Twitty,  11  Am.  Dec.  779. 

Now  while,  in  the  absence  of  rebutting  evidoice,  the  foreign 
law  will  be  presumed  to  be  the  common  law,  yet  it  is  a  reason- 
able rule  that  a  party  who  must  necessarily  ignore  the  common 
law  as  the  basis  of  his  right  of  action  and  rely  upon  a  statutory 
provision,  ^^  should  plead  and  prove  the  foreign  law  under 
which  he  seeks  to  maintain  his  cause  of  action,  as  courts  refuse 
to  take  judicial  notice  of  them.  The  common  law  is  so  universal 
in  most  of  the  states  of  the  Union  that  courts  can  readily,  and, 
generally  correctly,  take  judicial  notice  thereof;  but  it  would  be 
nigh  impracticable  to  take  judicial  notice  of  all  statutory  foreign 
laws.  Hence  the  rule  seems  to  be  quite  inexorable  that  all  stat- 
utory foreign  laws  must  be  pleaded  and  proven.  This  practice 
is  not  a  great  hardship  or  burden  for  the  plaintiff,  who  seeks  to 
recover  damages  on  account  of  death  by  the  defendant's  wrongful 
act;  for  the  allegation  is  easily  made,  and  the  proof  ordinarily 
obtained  with  but  little  trouble  and  expense.  At  common  law, 
no  action  for  damages  could  be  maintained  for  injuries  of  this 
kind  resulting  in  death.  The  liability  is  purely  one  of  statutory 
origin,  and,  where  death  occurs  outside  the  state  of  the  forum 
from  such  cause,  the  plaintiff  must  allege  and  prove  the  law  upon 
which  it  is  based. 

We  are  not  called  upon  at  this  time  to  consider  what  are  the 
limitations  or  what  the  exceptions,  if  any,  to  the  g^eral  rule 
that  the  statutoiy  law  of  the  forum  will  not  be  presumed  to  exist 
in  another  state,  for  the  present  case  clearly  comes  within  the 
rula 

We  are  referred  to  Cooper  v.  Beaney,  4  Minn.  413  (528),  and 
Brimhall  v.  Van  Campen,  8  Minn.  1  (13),  82  Am.  Dec.  118,  as 
deciding  that  the  statute  law,  as  well  as  the  common  law,  of  a 
sister  state,  will  be  presumed  to  be  the  same  as  our  own. 

In  the  first  of  these  cases,  the  action  was  to  recover  the  pur- 
chase price,  which  was  long  past  due,  of  goods  sold  and  delivered 
in  the  state  of  Pennsylvania.  The  action  was  on  a  good  com- 
mon-law contract,  and  the  only  question  before  the  court  was 
what  rate  of  interest  should  be  allowed  as  damages  for  its  breach; 
and  the  court  held  that,  in  the  absence  of  proof  as  to  whether, 
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under  the  laws  of  Pem^ylvaiiia,  such  contracts  would  draw  in- 
tererty  and,  if  0<^  at  what  rate  interest  would  be  allowed  as  dam- 
ages in  accordance  with  the  laws  of  this  state.  It  will  be  ob- 
served that  in  such  cases  interest  is  not  allowed  strictly  as  sach, 
or  under  or  by  Yirtue  of  the  terms  of  the  contract^  but  as  dam- 
ages for  its  breach.  Whatever  may  have  been  said  by  the  courts 
that  was  all  that  was  decided  in  that  ^^  case,  and  it  falls  far 
abort  of  sustaining  the  contention  of  the  plaintiff. 

The  only  authority  cited  in  Brimhall  v.  Van  Campen,  8  Minn. 
13, 82  Am,  Dec.  118»  was  the  prior  decision  of  Cooper  v.  Beaney, 
4  Minn.  413  (628).  Brimhall  v.  Yan  Campen,  8  Minn.  13,  82 
Am.  Dec.  118,  was  an  action  on  a  promissory  note  executed  on 
Sunday  in  the  state  of  New  York,  which  would  have  been  in- 
valid, and,  as  the  court  says,  ''contra  bones  mores,''  according  to 
the  laws  of  this  state  in  force  at  that  time.  There  was  no  proof 
as  to  the  laws  of  New  York  on  the  subject.  It  is  familiar  doc- 
trine that  the  courts  of  the  forum  will  not  enforce  a  foreign  con- 
tract which  ia  against  the  policy  of  its  laws  or  against  good  mor- 
als, although  it  was  valid  in  the  state  or  country  where  it  was 
executed.  Whether  a  contract  executed  on  Sunday  in  another 
state  would  fully  come  within  that  rule  may  be  an  open  quea> 
tion.  But,  even  if  it  does  not,  it  may  be  that  courts  would  refuse 
to  indulge  in  any  presumption  whatever  as  to  the  lex  loci  con- 
tractus, either  statute  or  common,  for  the  purpose  of  upholding 
and  enforcing  a  contract  which  is  illegal  or  against  good  morals 
within  the  law  of  the  forum.  The  case  may  have  been  decided 
upon  some  such  ground,  but,  in  so  far  as  the  opinion  assumes 
to  lay  down  the  general  rule  that  the  statute  law  of  the  place  of 
the  contract  will,  in  the  absence  of  proof,  be  presumed  to  be  the 
same  as  that  of  Uie  forum,  it  is  not  good  law,  and  waa  long  since 
substantially  overruled  in  Hoyt  v.  McNeil,  13  Minn.  362  (390), 
although  not  therein  alluded  to. 

The  question  of  whether  the  plaintiff  can  maintain  this  action 
in  the  capacity  in  which  she  brings  it,  and  as  to  who  is  entitled  to 
the  damages  in  case  of  recovery,  is  not  properly  before  us,  ajs 
these  matters  depend  upon  the  provisions  of  the  statute  of  Wis- 
consin upon  the  subject;  and,  as  the  statute  of  that  state  thereon, 
if  any,  is  not  pleaded,  we  have  no  facts  upon  which  to  base  an 
opinion.  But,  with  a  view  to  future  proceedings  in  this  action, 
we  may  add  that,  assuming  the  statute  of  the  state  of  Wisconsin 
to  be  similar  to  our  own,  the  plaintiff,  who  was  appointed  in  the 
domicile  of  the  deceased,  which  is  the  place  of  the  principal  ad- 
ministration, may  maintain  this  action  in  the  courts  of  this  state. 
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In  thii  connection^  it  may  Be  well  to  refer  to  the  contention  of 
the  learned  coniuel  for  the  respondent^  that  it  appears  from  the 
memorandum  ^^  of  the  trial  judge  that  the  failure  to  plead 
the  Wisconsin  statute  was  not  argued  or  presented  or  ruled  upon 
by  the  trial  court,  and  hence  should  not  be  considered  upon  this 
appeaL  But  the  demurrer  w^it  to  the  entire  complaint,  upon 
the  ground  that  it  appeared  upon  the  face  thereof  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  It  was  a 
general  demurrer,  which  raised  an  objection  to  the  entire  com- 
plaint, without  specifying  any  particular  cause  or  defect,  and  it 
was  sufficient  to  reach  this  substantial  omission  to  plead  the  stat- 
ute of  Wisconsin,  if  any  such  exists,  warranting  the  bringing  of 
this  action. 

The  order  OYerruling  the  demurrer  was  also  a  general  one,  and 
must  be  deemed  to  have  been  intended  to  coYer  all  defects  in  the 
complaint,  notwithstanding  the  statement  in  the  memorandum 
of  the  trial  court  that  it  did  not  decide  the  question  of  whether 
plaintiff  should  haYe  pleaded  the  statute  of  the  state  of  Wiscon- 
sin. The  order  OYerruling  the  demurrer  must  be  taken  with  all 
the  force  and  effect  which  its  language  implies,  uncontrolled  by 
the  memorandum  of  the  trial  court. 

Our  conclusion  is  that  the  order  OYerruling  the  demurrer  must 
be  rcYersed. 

So  ordered. 


ACTIONS— TRANSITORY— PBRSONAI.  INJURIES.-An  action 
to  recover  for  injuries  to  the  person  of  the  plaintiff  Is  transitory, 
and  the  courts  of  this  state  have  jurisdiction  oYer  it  if  the  defend- 
ant is  served  with  process  therein,  though  both  parties  reside  in 
another  state  where  the  cause  of  action  arose:  Elngartner  v.  lUl- 
nols  Steel  Oo.,  04  Wis.  70;  59  Am.  St.  Rep.  859,  and  monographic 
note;  monographic  note  to  Morris  ▼.  Missouri  Pac.  Ry.  Co.,  22  Am. 
St.  Rep.  24;  Burdlct  Y.  Missouri  Pac.  Ry.  Co.,  123  Mo.  221;  46  Am. 
St.  Rep.  528. 

EVIDENOB— LAWS  OP  OTHER  STATES— PRESUMPTION.— 
Statutes  of  another  state  must  be  pleaded  and  proved  as  any  other 
fact  The  courts  will  not  take  judicial  notice  of  them:  Schultz  v. 
Howard,  63  Minn.  196;  56  Am.  St  Rep.  470,  and  note;  Hancock 
Nat.  Bank  v.  Ellis,  166  Mass.  414;  56  Am.  St  Rep.  414,  and  note. 
It  is  presumed  that  the  common  law  prevails  in  a  sister  state:  Bur- 
diet  V.  Missouri  Pac.  Ry.  Co.,  123  Mo.  221;  45  Am.  St  Rep.  528;  un- 
less the  contrary  Is  shown:  Carpenter  v.  Grand  Trunk  Ry.  Co.,  72 
Me.  388;  89  Am.  Rep.  840;  Connor  v.  Trawick,  37  Ala.  289;  79  Am. 
Dec.  58.  This  presumption  has  been  held  to  arise  only  when  states 
have  a  common  origin,  or  are  populated  by  citizens  coming  from 
states  having  a  common  origin:  Peet  v.  Hatcher,  112  Ala.  514;  57 
Am.  St  Bep.  46;  8t  8urt  Y.  Lindsftit»  82  Wis.  846;  88  Am.  8t  R^^ 
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HoLDiBH  V.  Gbbat  Westbbn  Elbyatob  Gompant. 

[60  UmtamnJi,  627.] 

ACTIONS  AGAINST  OORBORATIONS-PLBADING— COR- 
PORATE EXISTENCE— DBMnRR£R.->Failure  to  allege  the  cor- 
porate exlatence  in  an  action  against  a  corporation  cannot  be  taken 
adrantage  of  by  general  demurrer. 

CORPORATIONS— ACTIONS  BY  OR  AGAINST— PLEAD- 
ING CORPORATE  EXISTENCE.— In  an  action  i)y  or  against  a  cor- 
poration, it  la  unnecessary  to  aver  its  corporate  existence,  except  in 
cases  where  the  action,  In  its  gist  or  substance,  Inrolves  the  fact  of 
corporate  existence,  in  which  case  it  must  be  alleged  the  same  as 
any  other  fact  constituting  the  cause  of  action. 

J.  A.  Dalzelly  and  Koon^  Whelan  &  Bennett,  for  the  appellant. 
Baldwin  &  Patterson,  and  £.  E.  Harriott,  for  the  respondent. 

***  MITCHELL,  J.  This  action  was  brought  to  recover 
damages  for  the  wrongful  conversion  of  the  personal  property 
of  the  plaintiff  by  the  defendant.  The  title  of  the  action  was 
*'J.  H.  Holden,  Plaintiff,  against  Great  Western  Elevator  Com- 
pany, a  Corporation,  Defendant,'^  but  there  was  no  allegation  in 
the  complaint  that  the  defendant  was  a  corporation.  The  de- 
fendant appeared  by  the  name  by  which  it  was  sued,  and  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
^^^  facts  sufficient  to  constitute  a  cause  of  action.  From  an  or- 
der overruling  the  demurrer,  the  defendant  appealed. 

The  particular  objection  urged  against  the  complaint  is  that  it 
contained  no  allegation  that  the  defendant  was  a  corporation. 
We  have,  then,  the  anomaly  of  the  defendant  appearing  by  the 
name  by  which  it  was  sued,  thereby  admitting  that  it  is  an  entity 
of  some  kind  capable  of  appearing  as  a  party  to  an  action,  and 
objecting  to  the  complaint  because  it  does  not  state  what  kind 
of  an  entity  it  is.  And  even  if  it  is  necessary,  in  an  action 
against  a  corporation,  to  allege  its  corporate  existence,  it  would 
seem  to  be  illogical  to  hold  that  the  omission  to  do  so  could  be 
taken  advantage  of  by  general  demurrer. 

But,  waiving  this  question,  we  are  of  opinion  that  in  an  action 
by  or  against  a  corporation  it  is  unnecessary  to  aver  the  incor- 
poration, except  in  cases  where  the  action,  in  its  gist  or  substance, 
involves  the  fact  of  corporate  existence,  in  which  case,  of  course, 
it  would  have  to  be  alleged  the  same  as  any  other  fact  constitut- 
ing the  cause  of  action.  The  decisions  on  this  question  are  con- 
flicting, sometimes  in  the  same  jurisdiction.  Our  own  decisions 
are  not  entirely  free  from  this  criticism.  But,  in  our  judgment, 
the  doctrine  jnst  stated  is  sound  on  principle,  and  supported  by 
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the  weight  of  authority.  No  ayermeiit  of  incorporation  was  re- 
quired at  common  law,  and  we  have  no  statute  requiring  it. 
When  an  action  is  brought  by  or  against  a  corporation^  there  is 
no  more  reason,  in  the  nature  of  things,  why  it  should  be  neces- 
sary to  allege  that  it  is  an  artificial  person  than  there  is  in  an 
action  by  or  against  a  natural  person  to  allege  that  he  is  such. 
It  is  not  a  fact  which  enters  into  or  constitutes  any  part  of  the 
cause  of  action.  We  strongly  intimated  in  Howland  v.  Jeuel, 
55  Minn.  102,  that  such  were  our  yiews  of  the  law,  which  are  in 
accord  with  those  expressed  by  Mr.  Freeman  in  his  notes  to 
Harris  v.  Muskingum  Mfg.  Co.,  29  Am.  Dec.  375,  and  to  Miller 
T.  Pine  Min.  Co.,  8  Idaho,  1806,  86  Am.  St  Bep.  291,  in  which 
we  fully  concur. 
Order  afBrmed. 


OORPORATIONB-AOnONB  AGAINST— PLEADING  OOBPO- 
BATB  EXISTBNCB.— The  decided  weight  of  authority  sustains  the 
proposition  that  in  an  action  by  or  against  a  corporation  In  which 
it  is  designated  by  a  corporate  name,  there  is  no  necessity  of  alleg- 
ing the  creation  or  existence  of  the  corporation:  Extended  note  to 
Miller  ▼.  Pine  Mining  Oo.,  8S  Am.  St  Rep.  201.  If  It  is  sued  by  its 
corporate  name,  this  will  be  sufficient,  and  the  declaration  will  not 
be  demurrage  for  want  of  allegations  of  greater  certainty  as.  to 
corporate  existence:  Extended  note  to  Ebmris  y.  Muskingum  Bifg. 
Co.,  20  Am.  Dec.  876.  Oompars  Oitlien's  Bank  y.  Corklngs,  0  8. 
Dak.  014:  02  Am.  St  Rep.  801. 
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LowRT  V.  Ihsubanob  Co.  of  North  Ambbio^. 

(75  MnnoFn,  48.] 

INSUBANOB.— AN  ACTION  BY  A  MORTQAGEB  may  be 
maintained  on  a  policy  of  insurance  issued  to  and  in  tlie  name  of 
the  mortgagor,  proTiding  that  the  loss  shall  be  payable  to  tlie  mort- 
gagee as  his  interest  may  appear,  where  the  amount  of  the  debt  se- 
cared  by  the  mortgage  exceeds  the  amount  of  the  Insurance  and  the 
whole  value  of  the  property. 

Action  by  mortgageea  upon  a  policy  of  insurance  against  fire 
issued  to  the  mortgagor,  but  made  payable  to  the  mortgagees  as 
their  interest  might  appear.  A  demurrer  to  the  complaint  was 
sustained  in  the  trial  courts  and  the  plaintifb  thereupon  appealed. 

Fewell  &  Brahan,  for  the  appellant 

Miller  &  BaskiDy  for  the  appellee. 

**  WHITFIELD,  J.  The  precise  question  presented  by  this 
record  is  this:  When  the  owner  of  real  and  personal  property 
mortgages  it  to  a  lender  of  money  for  a  loan,  and  then  insures 
the  said  property  in  his  own  name,  the  contract  of  insurance  pro- 
viding that  the  loss  shall  be  payable  to  such  mortgagee  as  his 
interest  may  appear,  ^  and  the  amoimt  of  the  mortgage  debt 
exceeds  both  the  whole  amount  of  such  insurance  and  the  whole 
value  of  said  property,  can  the  mortgagee,  in  such  case,  the  prop- 
erty being  destroyed  by  fire,  maintain  an  action  at  law,  in  his 
own  name  alone,  on  such  policy?  That  he  can  is  clear  on  prin- 
ciple, and  thoroughly  established  by  the  decided  weight  of  au- 
thority: See,  as  putting  the  matter  at  rest,  the  authorities  cited  in 
the  ei^ustive  note  to  Chipman  v.  Carroll,  53  Kan.  163;  25  L.  B. 
Ann.  805;  Motley  v.  Manufacturers'  Ins.  Co.,  29  Me.  337;  50  Am. 
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Dec.  691;  Hazcy  ▼•  New  Hampehiie  Fire  Ins.  Co.,  64  IGnn.  272; 
40  Am.  St  Bep.  325;  2  Wood  on  Fire  Insurance,  112;  2  May  on 
Insnrance,  8d  ed.,  aec.  449,  p.  1014;  Ostrander'a  Fire  Insurance, 
sec.  282,  p.  602;  Pitnqr  t.  Olens  Falls  Ins.  Co.,  65  N.  Y.  6;  and 
compare  Georgia  Home  Ins.  Co.  t.  Stein,  72  Miss.  945,  950. 

Cases  cited  by  learned  counsel  for  appellee  are  not  in  point, 
except  Williamson  v.  Michigan  Fire  etc.  Ins.  Co.,  86  Wis.  393; 
39  Am.  St  Bep.  906.  This  case  cites  Hodgson  y.  German  Ins. 
Co.,  86  Wis.  323,  but  in  that  case  the  mortgage  debt  'Vas  con-  i 

siderably  less  than  the  amount  of  insurance.''  It  also  cites 
Chandos  t.  American  Fire  Ins.  Co.,  84  Wis.  184,  the  unsoundness  i 

of  which  case  is  demonstrated  in  the  note  to  it  in  19  L.  B.  Ann. 
321,  where  '^the  peculiar  mistakes''  of  the  opinion  in  that  case  i 

are  severely  criticised.  It  also  cites  2  Wood  on  iDsurance,  1122, 
where  that  author,  on  page  1124,  expressly  says:  '^But  where  the 
interest  of  the  payee  covers  the  whole  loss,  he  may  sue  in  his 
own  name."    It  also  cites  Martin  v.  Franklin  Fire  Ins.  Co.,  38  | 

N.  J.  L.  140.  But,  as  is  shown  in  note  to  Chipman  v.  Carroll,  25 
L.  B.  Ann.  308,  that  case  holds  that  either  mortgagor  or  mort- 
gagee may  sue.  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194,  64  Am. 
Bep.  58,  is  a  case  where  the  insurance  was  for  fifteen  hundred  i 

and  fifty  dollars,  and  the  mortgage  for  ten  hundred  and  eighty 
dollars^  and  the  opinion  goes  on  the  ground  that  to  allow  the 
mortgagee  to  sue  in  such  case  alone  would  be  to  '^split  one  con^ 
tract  into  two  causes  of  action,"  and  that  the  provision,  in  such 
case,  is  a  mere  appointment  of  a  payee  of  part  of  the  money. 

^^  But  this  very  case  is  cited  in  May  on  Insurance,  volume  2, 
section  449,  page  1014,  note  7,  where  it  is  shown  that  the  holding 
was  because  the  mortgage  debt  was  less  than  the  amount  of  the 
insurance.  It  is  also  distinguished  in  the  note  to  Chipman  x. 
Carroll,  25  L.  B.  Ann.  308,  though  it  should  be  there  stated,  not 
that  "the  mortgage  did  not  cover  all  the  property  insured,"  but 
that  the  mortgage  debt  was  less  than  the  amount  of  the  insur- 
ance. But,  finally,  the  court,  in  Fire  Ins.  Co.  v.  Felrath,  77  Ala. 
199,  54  Am.  Bep.  58,  itself  says:  '^n  some  of  these  cases  [holding 
that  the  mortgagee  can  sue  alone]  the  appointee's  claim  equaled 
or  exceeded  the  whole  sum  insured,  which,  of  course,  involved 
no  splitting  up  of  the  cause  of  action.  This  distinguishes  such 
cases  from  this." 

Another  case  cited  by  learned  counsel  for  appellee  is  Grosvenor 
T.  Atlantic  Fire  Ins.  Co.,  17  K  T.  891,  decided  in  1858.  This 
case  overrules  two  earlier  cases,  and  three  judges  dissented,  and, 
besides,  it  is  distinguished  in  Pitnej  v.  Olens  Falls  Ins.  Co.,  65 
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N.  Y.  6,  on  the  ground  that  in  Grotvenoz'a  case  the  policy  did 
not  have  the  dause,  ''as  the  mortgagee's  interest  may  appear.** 
It  is  in  clear  conflict  with  this  last  case. 

Indeed,  some  conrts  hold  that  in  a  case  like  the  one  before  ns^ 
the  mortgagee  cannot  maintain  an  action  when  it  does  not  appear 
that  the  mortgage  debt  is  0till  unpaid:  Westchester  Fire  Ins.  Co. 
r.  Coyardale,  48  Kan,  446.  And  Mr.  May  so  lays  down  the  kw 
(2  May  on  Insurance^  8d  ed.,  sec  449,  p.  1014),  as  does  the  su- 
preme court  of  Minnesota,  in  Maxcy  t.  New  Hampshire  Fire  Ins. 
Co.,  54  Minn.  276, 40  Am.  St  Bep.  325.  See,  also.  Phoenix  Ina 
Co.  T.  Omaha  Loan  etc  Co.,  41  Neb.  884.  As  to  this  we  decide 
nothing  now. 

A  large  part  of  the  argument  of  counsel  for  appellee  in  this 
brief  is  a  mere  adoption  of  the  opinion  of  Judge  Orton  in  Ham- 
mel  T.  Queen  Ins.  Co.,  50  Wis.  240  (cited  in  Ostrander's  Fire 
Insurance,  597,  598)  but,  unfortunately  for  counsel,  it  is  the 
dissenting  opinion. 

The  judgment  is  reyersed^  the  demurrer  oyerruled,  and  the 
cause  remanded. 


INSUBANCB-SUIT  BY  MOBTGAGBB  UPON  POLICY.— If  a 
poUcy  of  iD8nran(!e  against  loss  by  fire  Is  Issued  to  an  owner  of 
real  property,  payable  in  case  of  loss  to  a  designated  mortgagee  as 
his  interest  may  appear,  he  is  entitled  to  maintain  in  his  own  name 
an  action  upon  the  policy  without  joining  his  mortgagor,  whether 
the  amount  of  the  loss  is  greater  or  less  than  the  sum  due  upon  the 
mortgage,  but  the  mortgagor  can  sue  for  the  whole  loss,  if  the 
mortgagee  consents:  Palmer  Say.  Bank  ▼.  Insurance  Co.  of  N.  A^ 
166  Mass.  180;  56  Am.  St.  Rep.  387;  Maxcy  ▼.  New  Hampshire  etc. 
Ina.  Co.,  M  Minn.  2V2;  40  Am.  8t  Bep.  825.  and  note. 


SUPBEMB  LODOB  KnIQHTS  OF  FyTHTAS  V.  StBIN. 

[76  MlMBMWl,  107.] 

BENEFICIAL  ASSOCIATlONS-LEGISLATiyB  POWEBS 
—DELEGATION  OF.-~The  supreme  lodge  of  a  beneficial  associa- 
tion, such  as  the  Knights  of  Pythias,  cannot  delegate  to  a  sub- 
ordinate managing  committee  the  leglslatlTe  power  vested  by  the 
charter  in  the  supreme  lodge  alone.  Hence,  a  by-law  or  regulation 
adopted  by  such  committee  undertalLing  to  forfeit  a  member's  rights 
In  the  eyent  of  his  suicide  is  inoperative. 

BENEFICIAL  ASSOCIATIONS-CONDITIONS  IN  APPLI- 
CATIONS FOR,  AND  IN  A  CERTIFICATE  OF,  INSURANCE, 
WHEN  NOT  BINDING.— If  a  member  of  a  beneficial  association 
is  entitled  to  a  certificate  insuring  his  life,  and  a  committee  of  the 
association,  without  authority,  enacts  a  by-law  imposing  a  condi- 
tion against  suicide,  and  he,  in  his  application,  assents  to  this  con- 
dition, and  the  certificate  purports  to  be  subject  thereto,  he  is  not 
bound  by  the  condition,  because  it  was  imposed  without  authority. 
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BENEFICIAL  ASSOCIATIONS.— A  CONDITION  ADOPTED 
BY  A  BENBFICIAIi  ASSOCIATION  AFTER  issuing  a  certificate 
of  insnrance  cannot  affect  rights  of  the  holder  of  such  certificate. 

BENEFICIAL  ASSOCIATIONS.— THE  CHABTER  OF  A 
BENEFICIAL  ASSOCIATION  is  as  much  a  part  of  the  contract 
of  insurance  made  by  it  as  if  written  therein. 

Action  by  Bozalie  Stein  to  recover  five  thousand  dollars  on  a 
benefit  certificate  issued  by  the  def aidant  lodge  to  her  husband 
on  the  twenty-third  day  of  January,  1893.  The  certificate  pur- 
ported to  be  subject  to  the  terms  and  conditions  of  the  applica- 
tion, and  the  application  provided  that  the  lodge  should  not  be 
liable  in  the  event  of  the  member's  death  by  suicide.  This 
condition  was  inserted  pursuant  to  a  by-law  adopted  by  the  board 
of  control  about  ten  days  prior  to  the  issuing  of  the  policy. 
Judgment  was  rendered  by  the  trial  court  against  the  defendant 
lodge,  and  it  thereupon  appealed. 

Nugent  ft  McWillie,  for  the  appellant    . 

Bush  ft  Gardner,  and  Mayes  &  Harris,  for  the  appdiee. 

iiT  WHITFIELD,  J.  We  held,  in  Kramer  v.  Supreme 
Lodge,  at  the  last  spring  term  of  this  court  (no  opinions  filed), 
that  the  supreme  lodge  could  not  delegate  to  a  subordinate 
managing  committee — ^the  board  of  control — the  legislative 
power  vested  by  the  charter  in  the  supreme  lodge  alone,  approv- 
ing Supreme  Lodge  K.  of  P.  v.  La  Malta,  95  Tenn.  157,  in  that 
regard,  to  which  case  we  also  refer  for  the  history  of  the  organ- 
ization and  development  of  the  order  of  the  Elnights  of  Pythias. 
The  anti-suicide  clause  in  this  case  was  adopted  by  the  board  of 
control,  in  Chicago,  January  12  and  13,  1893;  but  it  was  never, 
before  Stein's  death,  published  in  the  official  journal  of  the  su- 
preme lodge,  or  adopted,  ratified,  or  enacted  by  the  supreme 
lodge.  It  follows  that  the  regulation  against  suicide,  if  consid- 
ered as  a  by-law,  is  void,  because  the  board  of  control,  a  mere 
ministerial  committee,  vested  with  administrative  functions  in 
relation  to  the  endowment  rank,  had  no  power  to  pass  a  law  like 
this,  fundamental  in  its  character,  providing  a  new  condition 
avoiding  absolutely  the  benefit  certificate  of  one  who  should  com- 
mit suicide. 

But,  assenting  to  this  view,  as  already  established  by  the  two 
cases  (Kramer  v.  Supreme  Lodge  and  Hughes  v.  Supreme 
Lodge),  it  is  insisted  that,  if  the  anti-suicide  provision  be  void 
as  a  by-law,  it  is  a  valid  element  of  a  contract  manifested  by  the 
application  and  the  benefit  certificate,  and  that,  Stein  having 
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lotgned  an  application  which  bound  him  to  the  obserrance  of  all 
laws  then  in  existence,  or  thereafter  to  be  passed  by  the  supreme 
lodge  or  the  board  of  control,  and  this  application  containing 
this  anti-suicide  clause,  he  is  bound  by  it,  as  an  integral  and 
inseparable  element  of  an  indivisible  contract.  To  .a  proper  un- 
derstanding of  the  case  in  its  view,  it  will  be  well  to  set  out  the 
facts  of  the  case.  In  June,  1892,  Stein,  being  then  a  Enight  of 
Pythias,  and,  as  such  knight,  entitled  to  insurance  in  the  endow- 
ment rank,  upon  compliance  with  the  provisions  of  the  charter 
(act  of  Congress^  May  5, 1870,  as  amended  1882),  ^^®  and  valid 
rules  passed  in  accordance  therewith,  was  admitted  to  the  ^idow« 
ment  rank,  and  received  a  benefit  certificate  for  three  thousand 
dollars.  No  anti-suicide  clause  was  at  that  time  in  his  applica- 
tion, or  known  to  the  ord^.  The  supreme  lodge,  at  its  seven- 
teenth session,  held  in  Kansas  City,  Missouri,  August  28  to  Sep- 
tember 3, 1892,  adopted  and  promulgated  the  constitution  of  the 
'TEndowment  Rank  of  the  Knights  of  Pythias  of  the  World,'* 
under  sections  5  and  6  of  article  2  of  which  constitution  this 
knight,  Stein,  was  entitled  to  receive  a  benefit  certificate  of  five 
thousand  dollars  upon  compliance  with  the  provisions  of  the 
charter,  and  valid  regulations  passed  in  pursuance  of  it.  No 
anti-suicide  provision  was  in  that  constitution  adopted  by  the 
supreme  lodge,  or  even  up  to  Stein's  death,  in  August,  1893; 
but  on  January  12  and  13,  1893,  the  board  of  control — a  mere 
managing  committee,  without  authority — adopted  such  pro- 
vision. On  January  20,  1893 — seven  or  eight  days  only  there- 
after, and  when  this  provision  had  not  been  published,  as  re- 
quired by  article  14  of  the  constitution  of  the  supreme  lodge 
itself — Stein  applied  for  the  increased  insurance,  and  signed  the 
application  herein,  and  received  the  benefit  certificate  herein  for 
five  thousand  dollars,  surrendering  his  previous  certificate  for 
three  thousand  dollars,  the  application  and  certificate  having 
been  prepared  in  accordance  with  this  anti-suicide  clause 
adopted  just  seven  or  eight  days  before,  illegally;  and  thereafter, 
in  August,  1893,  Stein  committed  suicide,  the  supreme  lodge 
having  never,  up  to  that  date,  adopted  the  anti-suicide  provision. 
These  being  the  facts,  the  exact  question  on  this  branch  of  the 
case  for  decision  ia:  What  was  the  contract  in  this  case?  '^The 
conclusion,''  says  Mr.  Bacon  (1  Bacon  on  Benefit  Societies,  sec. 
161),  ''from  an  examination  of  all  the  cases  is,  that  the  contract 
ia  found  in  the  certificate,  if  one  is  issued,  but  is  to  be  construed 
and  governed  by  the  charter  and  by-laws  of  the  society,  and  the 
statutes  of  the  state  of  the  domicile  of  the  corporation."    See, 
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who,  1  Bacon  on  Benefit  SocietieBy  sees.  48»  91  a.  The  contract- 
ing parties  here  are  Stein  and  the  supreme  lodge,  not  the  board 
of  control;  and,  so  far  as  the  supreme  ^^^  lodge  is  concerned, 
it  had  never  assented  to  this  anti-suicide  clause  up  to  the  time  of 
Stein's  death.  It  is  essential  to  a  contract  that  both  parties 
shall  agree  to  the  same  thing.  The  case  so  much  rdied  on  by 
appellant — ^McCoy  t.  Northwestern  Mut  Belief  Assn.,  92  Wig. 
577 — ^is  not  in  point.  The  association  is  not  the  same,  and  in 
that  case  the  anti-suicide  provision  was  adopted  by  the  associa- 
tion itself,  in  accordance  with  its  charter,  on  January  15,  1890^ 
McCoy  having  been  actually  notified  twice  before  it  was  adopted, 
and  not  having  died  till  some  two  years  after  its  due  adoption. 
So  Daughtry  t.  Ejiights  of  Pythias,  48  La.  Ann.  1203,  65  Am. 
St.  Bep.  310,  was  a  case  where  the  by-law  was  conceded  to  have 
been  validly  enacted — ^''approved  by  the  supreme  lodge,"  says 
the  court.  In  Hoffmeyer  v.  Muench  (1894),  59  Mo.  App.  20,  the 
charter  of  the  order  did  not  require  the  beneficiary  to  be  one  de- 
pendent upon  the  assured;  but  a  local  lodge  of  the  order  adopted 
a  constitution,  according  to  section  7,  of  which  the  beneficiary 
had  to  be  one  so  dependent.  The  court  hdd  that  section  7  was 
void  in  that  view,  saying:  ''The  contract  is  made  with  the  cor- 
poration^ and  not  with  the  subordinate  lodge,  and  it  is  not  for 
the  subordinate  lodge  to  say  what  contracts  the  corporation  may 
make'':  Citing  Bacon's  Benefit  Societies,  sec.  144. 

In  Knights  Templar  etc.  Co.  v.  Berry,  4  TJ.  S.  App.  353,  1 
C.  C.  A.  .501^  50  Fed.  Bep.  511,  the  policy  contained  this  anti- 
suicide  provision  when  signed  by  Berry,  and  was  the  only  policy 
he  ever  had.  A  statute  of  Missouri  prohibited  this  defense,  un- 
less the  assured  contemplated  suicide  when  he  applied  for  the 
policy.  Berry  committed  suicide,  and  the  defense  was  this 
clause,  the  company  conceding,  however,  that  it  was  bound  to  pay 
back  the  premiums.  The  suit  was  on  this  policy,  and  the  de- 
fense disallowed,  as  a  by-law  or  as  a  contract. 

It  will  be  noticed  that  here  not  even  the  premiums  are  offered 
to  be  returned,  and  the  forfeiture  of  the  three  thousand  doUars  as 
well  as  of  the  five  thousand  dollars  is  insisted  on,  although  sec- 
tion 7  of  article  2  of  the  **^  constitution  of  the  endowment 
rank  required  premiums  paid  to  be  refunded.  To  the  same 
effect  with  the  case  just  cited  are  Aetna  Life  Ina.  Co.  v.  Florida, 
32  U.  S.  App.  753,  16  C.  C.  A.  618,  69  Fed.  Bep.  932,  and  Hale 
V.  Equitable  Aid  Union,  168  Pa.  St.  377,  in  which  the  assured 
agreed  in  his  application  to  be  bound  by  all  rules  and  regulations 
then  existing  or  thereafter  adopted  by  the  union,  and  it  after- 
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ward  adopted  a  regulation  cLanging  the  amount  the  beneficiary 
was  to  receive  from  one-half  to  one-tenth  of  the  amonnt 
Though  adopted  by  the  union  itself^  it  waa  held  that  it  would 
not  affect  the  policy  issued  before  its  adoption:  See,  generally, 
1  Bacon  on  Benefit  Societies,  passim.  See,  specially,  1  Bacon  on 
Benefit  Societies,  sec.  92,  and  Wist  t.  Grand  Lodge  A.  0.  U.  W., 
22  Or.  271;  29  Am.  St  Bep.  608. 

The  charter  is  as  much  a  part  of  this  contract  as  if  written  on 
its  face.  That  charter  prohibited  any  person  but  the  supreme 
lodge  from  passing  this  regulation  against  suicide.  That  char- 
ter is  the  law  of  this  contract,  and  the  anti-suicide  clause  must  be 
regarded  as  written  out  of  the  contract  by  the  charter.  The 
suits  in  the  cases  just  cited  were,  just  as  here,  on  the  policy  with 
this  clause  in  them,  and  they,  properly  analyzed,  are  a  distinct 
holding  that  neither  as  a  by-law  nor  as  a  contract  can  this  pro- 
Tision  be  upheld.  What  was  validly  agreed  on  in  accordance 
with  the  charter  constitutes  the  contract  in  those  cases  and  in 
this.  The  objection  that  this  view  destroys  the  board  of  con- 
trol and  the  endowment  rank  is  fanciful,  not  real.  The  board, 
as  an  organization,  remains.  All  the  administrative  functions 
properly  conferred  on  it  remain.  Our  holding  merely  denies  it 
what  the  charter  denied  it — ^the  power  to  pass  laws,  fundamental 
in  their  nature,  governing  the  endowment  rank,  which  was  vested 
by  the  charter  in  the  supreme  lodge  alone.  It  is  easy  for  the 
supreme  lodge  to  enact  such  provision,  and,  when  validly  enacted 
by  it,  there  can  be  no  objection  to  its  enforcement.  But  it  was 
clearly  not  in  the  power  of  this  board  of  control — a  mere  minis- 
terial administrative  committee — ^to  uiurp  to  itself  the  legisla- 
tive authority  granted  to  the  supreme  lodge  ^^  as  the  sole 
source  of  such  authority,  and  insert  this  provision  illegally  in 
this  application,  and  force  it  upon  Stein,  already  a  knight,  and  a 
member  of  the  endowment  rank. 

AfiBrmed. 


MUTUAL  BBNEFIT  80CIETIBS— LBGISLATIVB  POWBRS- 
DBLEGATION  OF.— The  supreme  lodge  of  a  mutual  benefit  society 
has  no  authority,  where  the  sole  power  to  legislate  with  respect  to 
the  endowment  rank  of  such  society  is  vested  in  the  association  by 
its  charter,  to  pass  a  general  law  against  suicide,  affecting  the  en- 
tire endowment  rank:  See  monographic  note  to  Lake  v.  Minnesota 
etc.  Assn.,  52  Am.  St  Rep.  667. 

MUTUAL  BBNBFTT  SOGIBTIBS-OHANGB  OF  BY-LAW  S.-If 
a  mntnal  benefit  society  Issues  to  a  member  a  certificate  of  insur- 
ance, it  cannot,  by  the  sabseqnent  adoption  of  a  by-law,  modify  or 
change  the  contract  without  the  consent  of  the  member:  Starllnp;  ▼. 
Supreme  Council,  106  Mich.  440;  02  Am.  St  Bep.  709.  See  mono- 
Ax.  ST.  aw.,  Vol.  lxv.- 
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graphic  note  to  Lake  t.  Minnesota  etc.  Abbxl,  52  Am.  St  Rep.  556. 
557. 

MUTUAL  BBNBFIT  SOCIBTIBS.— THE  CONTRACT  OP  IN- 
SURANCE between  a  mutual  benefit  society  and  one  of  its  mem- 
bers is  made  up  of  the  application  for  membership,  the  certificate 
issued,  and  the  charter,  constitution,  and  by-laws  of  the  order:  See 
monographic  note  to  Lake  ▼.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep. 
659;  Sourwlne  ▼.  Supreme  Lodge  K.  of  P^  12  Ind.  App.  447;  lA  Am. 
St  Bep.  682;  and  nota. 
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[76  Uwsmarpif  l8a.j 

A  JUDOMBNT  IS  AN  ENTIRETY,  and  If  void  as  to  one  of 
the  defendants  Is  yoid  as  to  all,  as  where  one  of  the  defendants  is 
dead  when  it  was  rendered.  This  rule  is  not  abrogated  by  a  stat- 
ute declaring  that  one  of  several  appellants  shall  not  secure  a  re- 
versal as  to  himself  by  assigning  some  error  in  a  Judgment  valid  as 
to  him,  which  Judgment  does  not  affect  his  rights,  but  does  consti- 
tute reversible  error  as  to  the  other  appellants. 

A  JUDGMENT  AGAINST  A  PERSON  DEAD  AT  THE  TIME 
OF  ITS  RENDITION  is  void,  and  is  therefore  subject  to  coUateral 
assault 

Trial  of  a  claim  ta  certaixi  property  alleged  to  belong  to  Her- 
man Aaron,  who  was  not  a  party  to  the  judgment  or  execution 
under  which  it  had  been  seized.  This  judgment  was  one  in 
replevin  against  Basket  &  Aaron,  as  principals^  and  one  Upshur, 
as  surety,  the  latter  having  died  prior  to  its  rendition.  It  was 
held  to  be  void  by  the  trial  courts  and  the  plaintiffs  appealed. 

F.  F.  Noel,  for  the  appellant 

Bush  ft  Oardner,  for  the  appellee. 

"•  WHITFIELD,  J.  The  judgment  was  in  replevin  against 
the  principals,  Basket  ft  Aaron,  and  Upshur,  the  surety  on  the 
replevin  bond.  Such  **^  surety  is  *'a  party  to  the  litigation  by 
operation  of  law'':  Spratley  v.  Kitchens,  55  Miss.  581;  1  Free- 
man on  Judgments,  sec.  176.  The  surety  was  dead  when  the 
judgment  was  rendered,  yet  judgment  was  rendered  against  the 
principals  and  surety.  The  judgment  was  an  entirety,  and  was 
absolutely  void:  Parisot  v.  Green,  46  Miss.  750;  Dyson  v.  Baker, 
54  Miss.  28;  HaU  v.  Williams,  6  Pick.  246;  Covenant  etc.  Ins.  Co. 
T.  Clover,  86  Mo.  892.  In  this  last  ease,  Moneter  and  Clover  were 
sued,  but  Moneter  was  not  served,  and  the  court  said:  '?t  is  in- 
sisted that  the  judgment  is  good  against  Clover,  and  that  he 
cannot  take  advantage  of  the  defect  as  to  his  codefendant,  be- 
cause it  does  not  affect  him.    But  this  is  a  judgment  at  law— 
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an  aitirety.  It  is  good  as  to  all,  or  bad  as  to  all;  and  an  entire 
judgment  against  several  defendants  will  be  reversed  as  to  all  if 
it  be  erroneons  as  to  one.'' 

Counsel  for  appellee  rely  upon  section  4378  of  tbe  Code  of 
1892  (Code  1880,  sec.  1440),  as  an  answer  to  this  well-settled 
rale.  But  this  rule  of  practice  was  not  meant  to  announce  that 
a  judgment  at  law  against  several,  absolutely  void  because  one 
was  dead  when  the  judgment  was  rendered,  is  valid  as  to  the 
living  parties^  and  that  they  cannot,  therefore,  on  appeal,  show 
it  was  wholly  void,  being  an  entirety.  It  simply  declares  that 
one  of  several  appellants  shall  not  secure  a  reversal  of  the  judg- 
ment as  to  himself,  by  assigning  some  error  in  the  judgment 
valid  as  to  him,  which  error  does  not  affect  his  rights,  which, 
however,  constitutes  reversible  error  as  to  other  appellants.  The 
statute  has  no  application  in  a  case  where  the  judgment  below  is 
for  any  reason  absolutely  void  as  to  all  the  defendants,  but  ap- 
plies when  the  matter  which  would  reverse  it  as  to  one  may  not 
do  so  as  to  others,  such  matter  being  mere  error  in  the  judg- 
ment, and  not  going  to  the  power  of  the  court  to  render  any 
judgment  in  the  particular  state  of  case.  But  here  the  error 
in  the  judgment  made  it  void  as  to  Basket  &  Aaron  as  well  as  to 
Upshur,  and  £d  affect  the  rights  of  Basket  &  Aaron.  When  the 
action  of  the  court  below  results  in  merely  reversible  error  as 
^^1  to  one  of  the  parties,  the  other  cannot  assign  here  that  er- 
ror; but  when  the  action  of  the  court  below  is  absolutely  void  as 
to  all,  the  statute  does  not  apply. 

The  cases  in  which  this  statute  applies  are  illustrated  in  Terry 
T.  Curd  etc.  Mfg.  Co.,  66  Miss.  398,  and  Burks  v.  Burks,  66  Miss. 
494.  The  authorities  cited  by  learned  counsel  for  appellants, 
from  18  American  and  English  Encyclopedia  of  Law,  147  n,  are 
cases  holding  that  a  judgment  against  one  person,  dead  at  the 
time,  is  voidable  and  not  void;  and  some  of  these  cases  rest, 
apparently,  upon  the  proposition  that  such  a  judgment  (in  at- 
tachment against  land,  or  in  ejectment,  being  proceedings  in 
rem  in  one  view),  is  merely  irregular.  Whatever  may  be  the 
better  view  on  principle  (see  1  Freeman  on  Judgments,  sec.  153, 
holding  such  judgments  to  be  irregular  only),  it  is  the  settled 
law  in  this  state  that  such  a  judgment  is  absolutely  void:  See  the 
Mississippi  cases  in  note  5  to  said  section  153,  page  275.  And 
a  void  judgment  may  be  collaterally  assailed.  The  execution 
was  not  authorized  By  section  3461  of  the  code  of  1892,  for  that 
refers  to  cases  where  one  of  the  defendants  dies  after  judgment, 
nor  by  section  3729.    The  execution  was  not  levied  on  the  thir- 
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teen  bales  of  cotton,  which  are  not  shown  to  have  been  disposed 
of,  except  by  inference  to  be  drawn  from  the  fact  of  the  sale 
of  Basket  ft  Aaron's  bnsiness  to  Herman  Aaron*  The  pnrpose 
of  section  3729  is  to  have  the  sheriff,  in  a  case  in  the  attitude  of 
the  one  at  bar,  secure  the  specific  property,  if  to  be  had,  and  only 
if  that  cannot  be  done,  to  make  the  money:  Compare  Place  y. 
Biley,  98  N.  Y.  4^  6.  It  ia  not  a  case  of  variance  between  the 
judgment  and  execution,  but  of  failure  to  follow  the  statute 
based  on  the  purpose  of  securing  to  the  successful  party,  if  to 
be  had,  in  an  action  of  replevin,  the  specific  property.  The 
voidnese  of  the  judgment,  however,  is  decisive. 
Affirmed. 


JUDOBODNT  AS  AN  BNTIRBTY.— The  plaintiff  who  snea  on  a 
Joint  judgment  must  recover  against  aU  the  defendants  or  n<Hie, 
for  the  judgment  is  an  entirety,  and  a  defense  good  for  one  Is  good 
for  aU:  Watson  v.  Stelnau,  10  R.  I.  218;  61  Am.  St.  Rep.  768,  and 
note.  A  Judgment  rendered  against  three  defendants,  when  two 
only  were  served  with  summons,  Is  void  as  against  all  of  them: 
Hulme  V.  Janes,  6  Tex.  242;  56  Am.  Dec.  774;  Martin  v.  Williams.  42 
Miss.  210;  07  Am.  Dec.  466.  A  judgment  against  several  defend- 
ants, one  of  whom  is  dead  at  the  time  it  is  rendered,  is  a  unit  as  to 
all  the  defendants,  and  hence,  on  a  proper  motion  being  made 
therefor,  must  be  vacated  as  to  aU:  Olaflin  v.  Dunne,  129  ni.  241; 
16  Am.  St  Bep.  268. 

JUDGMENTS  AGAINST  DBOBASBD  PBRfiONS.— Although 
there  is  some  conflict  in  the  cases,  the  great  weight  of  American  au- 
thority sustains  the  proposition  that  where  a  court  has  obtained 
Jurisdiction  of  the  parties  and  of  the  subject  matter  during  the  life- 
time of  the  parties  to  the  suit,  a  Judgment  rendered  for  or  against 
one  of  them  after  his  death,  although  erroneous  and  liable  to  be 
set  aside  by  proper  direct  proceedings,  is  simply  voidable,  and  not 
void  nor  subject  to  collateral  attack:  See  monographic  note  to  Watt 
V.  Brookover,  29  Am.  8t  Bep.  816»  on  judgments  for  or  agalnat  do- 
oeased  penoiuk 
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(75  IfUBUUm,  167.] 

bbnbfioial  associations-cbbtipioatb  is  pata- 
blyb  only  to  bbnbficiabies  pbovided  by  the  ghab- 

TER  OF  THE  ASSOCIATION.— If  the  charter  of  a  beneficial  asso- 
ciation provides  that  an  applicant  for  membership  shall  designate 
some  person  related  to,  or  dependent  upon,  him  for  support  to  whom 
the  benefit  shall  ^  paid,  that  the  amount  of  the  benefit  shall  be 
held  sacred  as  a  legacy  for  the  persons  so  named,  and  shall  under 
no  circumstances  be  appropriated  to  the  payment  of  debts  of  the 
deceased  member,  and  that  if  none  of  the  designated  beneficiaries 
shall  be  alive  on  the  decease  of  the  member,  the  benefit  shall  be 
paid  to  his  heirs,  and  if  there  are  none,  the  liability  of  the  associa- 
tion shall  cease  and  determine,  a  certificate  cannot  be  pledged  as 
collateral  security  for  the  payment  of  the  member's  debts,  and  if 
he  causes  his  certificate  to  be  surrendered,  and  designates  a  new 
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beneficiary  for  the  pnrposeB  of  haying  him  apply  the  proceeds  to 
the  payment  of  such  debts,  he  will  hold  the  proceeds  of  the  certlfl- 
cate  as  a  tmstee  for  the  widow  and  children  of  the  deceased  mem- 
ber. 

BBINBFIGIAL  ASSOCIATIONS— GHANGB  IN  BENEFI* 
OIARY.— The  right  of  a  person  designated  as  beneficiary  In  a  cer- 
tificate of  membership  depends  on  his  continuance  as  such  until 
the  death  of  the  member.  Before  that  time  the  member  may  change 
the  beneficiary,  and  .thereby  defeat  his  rights. 

Miller,  Smith  ft  Hirsch,  for  the  appellant. 

Dadney  ft  McCabe^  and  Shelton  ft  Bronini,  for  the  appelleea. 

iTo  TEBEAL,  J.  This  is  a  contest  between  the  Vicksburg 
Bank,  as  complainant,  and  Mary  A.  Carson,  respondent  and 
cross-complainant,  as  to  the  application  of  the  proceeds  of  a  cer- 
tificate of  membership  in  section  34  of  the  endowment  rank  of 
the  Knights  of  Pythias  at  Yicksburg,  paid  into  court  by  the 
board  of  control  of  the  supreme  lodge  of  said  order. 

^^  It  appears  from  the  pleading  and  evidence  in  the  case 
that  John  C.  Carson  was,  on  the  twelfth  day  of  November,  1890, 
admitted  to  membership  in  section  34,  Knights  of  Pythias,  and 
a  certificate  thereof,  in  the  sum  of  three  thousand  dollars,  paya- 
ble to  Mary  A.  Carson,  was  issued  to  him;  that  said  John  C. 
Carson,  having  become  indebted  to  John  F.  Halpin  Company, 
an  incorporated  mercantile  company,  in  a  sum  of  money,  liurgely 
exceeding  three  thousand  dollars,  and  for  the  purpose  of  se- 
curing said  John  F.  Halpin  Company  its  said  debt,  did,  on 
the  ninth  day  of  May,  1891,  at  the  request  of  said  John  F.  Hal- 
pin Company,  canse  a  change  to  be  made  in  the  beneficiary  of 
his  said  certificate  of  membership,  whereby  J.  K.  Bruzelius  was 
substituted  for  Mary  A.  Carson;  that  said  Bruzelius  was  not 
intended  to  be  the  real  beneficiary  in  the  certificate,  but  was  so 
named  that  the  John  F.  Halpin  Company  might  become  the 
real  beneficiary  therein;  that  said  Carson  delivered  said  certi- 
ficate of  membership  to  John  F.  Halpin  Company  as  collateral 
security  for  the  debt  due  it  by  him;  that  the  Vicksburg  bank, 
by  assignment,  has  become  entitled  to  all  the  interest  in  and 
right  to  said  endowment  certificate  as  fully  as  the  same  was 
vested  in  John  F.  Halpin  Company;  that  the  John  F.  Halpin 
Company,  from  the  time  of  the  assignment  to  it  as  collateral 
security  of  said  certificate  of  membership,  pdd  to  the  Knights 
of  Pythias  all  the  dues  and  assessments  of  said  John  C.  Car- 
son np  to  the  date  of  his  death;  and  that  John  C.  Carson  died 
in  the  month  of  January,  1893,  a  member  in  good  standing  in 
said  benevolent  society. 
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It  farther  appears  that  the  defendant  corporation  denied 
any  knowledge  of  the  purpose  of  Carson  in  changing  the  bene- 
ficiary from  Maiy  Carson  to  Bruzelius,  and  there  is  no  evidence 
that  it  had  any  notice  or  information  of  such  purpose,  though, 
perhaps,  Maganus,  the  secretary  of  section  34^  endowment  rank, 
had  good  reason  to  believe  that  it  was  done  for  the  purpose  of 
making  Bruzelius  the  nominal  beneficiary,  and  -for  the  purpose 
of  passing  it  to  the  John  F.  Halpin  Company,  as  collateral  se- 
curity. The  three  thousand  dollars  endowment  was  ready  to  be 
paid  *^  by  the  defendant  company,  and  by  agreement  of  the 
parties  was  placed  in  the  Yicksburg  Bank,  to  abide  the  result 
of  this  suit. 

In  accordance  with  the  act  of  Congress,  entitled,  "An  act  to 
provide  for  the  creation  of  corporations  in  the  District  of  Co- 
lumbia Iqr  general  law,'^  approved  May  6,  1870,  Joseph  T.  K. 
Plant,  and  six  others^  filed  in  the  office  of  register  of  deeds,  in 
the  District  of  Columbia,  a  certificate  of  association,  to  incor- 
porate themselves  and  their  associates  as  a  benefit  society,  under 
the  name  of  'The  Supreme  Lodge  of  the  Knights  of  Pythias  of 
the  World/'  The  charter  and  constitution  of  said  association 
is  incorporated  in  the  record  of  this  case,  and  at  the  time  Car- 
son was  admitted  a  member,  that  part  of  the  constitution  which 
is  material  to  this  case  is  set  out  below,  but  at  the  time  of  the 
death  of  Carson  that  part  of  it  between  brackets  had  been  re- 
pealed and  annulled. 

"Article  XII. — ^Beneficiaries.  Sec.  1.  Each  applicant  for 
membership  in  the  endowment  rank  shall  designate  in  his  ap- 
plication some  person  or  persons  related  to,  or  dependent  upon, 
him  for  support,  as  hereinafter  provided,  to  whom  the  benefit 
shall  be  paid  when  due;  and  the  name  or  names  and  the  rela- 
tionship of  the  person  or  persons  so  designated  shall  be  inseri^ed 
in  the  endowment  certificate,  except  in  case  when  the  endow- 
ment is  made  payable  to  wife  and  children  the  names  of  the 
children  may  be  omitted,  and,  in  the  event  of  such  member's 
death,  all  surviving  children  of  deceased  shall  be  considered 
legal  beneficiaries  [provided,  that  an  applicant  may  name  as 
beneficiary  his  betrothed,  his  subordinate  lodg^  his  endowment 
rank,  section  or  a  brother  knight] .  The  interest  of  any  person 
so  designated,  or  Iheir  heirs,  shall  cease  and  determine  in  case 
of  his  or  her  death  during  the  lifetime  of  such  member.  Upon 
the  death  of  a  member  of  this  rank,  the  benefit,  as  specified  in 
the  endowment  certificate,  shall  be  paid  by  the  supreme  secre- 
tary, by  warrant  on  the  endowment  rank  depositary,  signed  by 
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the  president  of  the  board  of  control  and  attested  by  the  sn- 
preme  secretaiy,  through  the  secretary  of  the  eection,  to  the 
^''^  person  or  persons  designated  in  said  certificate,  as  entitled 
thereto.  In  case  of  the  death  of  the  person  or  persons  desig- 
nated as  entitled  to  snch  benefit,  before  the  same  shall  have 
accmedy  it  shall  be  paid  to  the  widow  and  children  of  the  de- 
ceased member;  and  if  there  be  no  widow  nor  children  nor  any 
of  them,  it  shaU  be  paid  to  the  father  and  mother,  sisters  and 
brothers,  share  and  diare  alike;  provided,  that  the  amount  of 
said  benefit  shall  be  held  sacred — ^a  legacy  to  and  for  said  leg- 
atees— and  shall  never,  und^  any  circumstances,  be  liable  for, 
nor  be  appropriated  to,  the  payment  of  any  debts  against  the 
estate  of  said  deceased  member.  If  none  of  the  persons  herein 
designated  as  entitled  to  said  benefit  be  alive  when  the  same 
shall  accrue  [then,  and  in  that  case,  the  said  benefit  shall  be 
paid  to  the  lawful  heirs  of  the  deceased  member,  and,  if  there 
be  no  such  heirs],  the  liability  of  the  endowment  rank,  Knights 
of  Pythias  of  the  World,  by  reason  of  said  certificate,  shall 
cease  and  determine/' 

It  is  clear  that  Carson,  in  causing  the  endowment  certificate 
to  be  made  payable  to  Bruzelius,  did  so  for  the  purpose  of 
pledging  it  to  John  F.  Halpin  Company,  as  a  security  for  the 
debt  due  it  by  him.  The  bill  of  the  Vicksburg  Bank  charges 
this  fact,  the  respondent  and  cross-complainant,  Mary  Carson 
admits  it,  and  Bruzelius  himself,  at  the  final  hearing,  virtually 
admitted  the  same  thing.  If,  tiierefore,  it  was  competent  for 
Carson  to  dispose  of  his  endowment  certificate  in  that  manner, 
the  right  of  the  bank  to  the  fund  is  complete.  It  is  settled  that 
the  right  of  a  beneficiary  of  a  benevolent  society,  like  this  of 
the  Knights  of  Pythias,  is  inchoate^  imperfect,  and  ambulatory 
imtil  the  death  of  the  member  holding  the  endowment  certificate; 
that  such  right  is  a  mere  expectancy,  liable  to  be  defeated  by  a 
change  of  appointment  legidly  made.  As  Carson  surrendered 
to  the  supreme  lodge  of  the  Knights  of  Pythias  the  endowment 
certificate,  payable  to  his  wife,  Mary  Carson,  she  can  predicate 
no  right  to  this  fund  of  such  surrendered  certificate.  It  was 
canceled. 

174  rpi^e  Knights  of  Pythias  is  a  corporation  created  by  law. 
A  corporation  possesses  only  the  powers  and  capacities  which  are 
specifically  granted  by  the  act  of  incorporation,  and  such  as  are 
necessary  to  carry  into  effect  the  powers  expressly  granted;  it 
can  only  make  such  contracts  as  are  connected  with  the  purpose 
for  which  it  was  created,  and  which  are  neeeesaiy,  either  directly 
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OP  indirectly,  to  answer  that  end.    The  Knights  of  Pythias,  nn-  J 

der  the  act  of  Congress  authorizing  its  creation  for  beneyolent  - 

purposes  only,  has  prescribed  to  itself  a  constitution  and  by- 
laws in  harmony  with  said  act,  whereby  it  undertakes,  in  con- 
sideration of  certain  dues  and  assessments,  to  secure,  on  the 
death  of  the  member,  a  pecuniary  benefit  to  his  widow  and 
children,  or,  if  he  leaves  no  widow  or  child,  to  his  father  and 
mother,  sisters  and  brothers,  and  to  no  other  persons.  Its 
constitution  expressly  declares  that  the  amount  of  the  benefit 
shall  be  held  sacred,  a  legacy  to  and  for  said  legatees,  and  shall 
never,  under  any  circumstances,  be  liable  for,  nor  be  appropri- 
ated to,  the  payment  of  any  debts  against  the  estate  of  the  de- 
ceased member. 

It  is  obvious  that,  if  the  member  holding  the  endowmenj; 
certificate  could  validly  transfer  it  to  his  creditor  as  a  security 
for  his  debt,  the  policies  of  such  80cietie8>  like  those  of  regular 
insurance  companies,  would  become,  to  some  extent,  the  sub- 
ject of  trade  and  speculation,  in  contravention  of  the  expressed 
policy  of  the  law  creating  them,  and  in  total  subversion  of  the 
avowed  objects  of  these  associations. 

It  was  taken  for  granted,  in  More  t.  Bennett,  140  111.  69, 
*  33  Am.  St.  Bep.  216,  that  the  constitution  and  by-laws  of  an  as- 
sociation constitute  the  contract  between  the  society  and  its 
members.  While  the  right  of  the  beneficiary  of  a  mutual  bene- 
fit society  of  this  kind  is  contingent  during  the  life  of  the  ap- 
pointor or  donor,  yet  this  imperfect  and  ambulatory  sight  be- 
comes a  vested  interest  on  his  death.  Does  this  vested  right  go 
to  Bruzelius  for  himself  beneficially,  or  to  him  as  trustee  for  cred- 
itors, or  as  trustee  for  the  widow  and  children?  In  our  judgment 
the  real  ^''^  beneficiaries  can  only  be  the  persons  specified  in  the 
laws  of  the  order,  to  wit,  the  widow  and  children,  and  that  Bru- 
zelius is  a  trustee  for  them.  Owing  to  a  difference  in  the  laws  of 
the  Knights  of  Fl^thias  from  the  laws  of  other  similar  societies 
where  like  coutests  have  arisen,  and  which  are  reported  in  the 
books  referred  to  in  the  briefs  of  the  learned  counsel  in  this 
case,  we  find  no  case  involving  the  precise  point  in  this  case. 
Some  of  them,  by  analogy,  throw  a  faint  light  upon  it,  but  it 
is  dim  and  uncertain.  If,  by  reason  of  the  change  of  the  con- 
stitution of  the  Knights  of  P^hias  before  the  death  of  Carson, 
the  appointment  of  Bruzelius  was  revoked,  still,  a  like  result 
would  happen,  and  the  fund  should  go  to  the  widow  and  chil- 
dren. 
Wherefore  the  decree  rendered  in  the  court  below  is  reversed, 
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the  cause  is  remanded,  with  leave  to  Mary  Carson  to  amend  her 
answer  and  cross-bill,  and  make  the  children  of  Carson  parties, 
if  there  be  any,  and  that  the  case  proceed  according  to  the  prin- 
ciplea  announced  in  this  opinion. 

MUTUAL  BENEFIT  SOGIETIES-BBNBFIOIABIES  OF  GEB- 
TIFICATE-<WHO  MAY  BE.— Either  the  statutes  of  the  state,  or 
the  charter  or  by-laws  of  municipal  benefit  societies,  usually  provide 
that  the  fund  is  established  for  the  benefit  of  the  widows,  children, 
orphans,  relatives,  or  dependents  of  deceased  members;  and  where 
such  provisions  is  made,  the  beneficiary  designated  must  be  one  of 
the  class  named,  and  not  a  creditor  or  other  person  not  related  to 
deceased  member:  See  monographic  note  to  Bankers'  etc.  Assn.  v. 
Stapp,  19  Am.  St.  Bep.  786-790;  monographic  note  to  Lake  v.  Minne- 
sota etc.  Assn.,  52  Am.  St  Bep.  568-572. 

MUTUAL  BENEFIT  SOCIETIES-CHANGE  OF  BBNEFICI- 
ABIES.— The  nomination  of  a  beneficiary  gives  him  no  vested  right 
to  tb'^  benefit,  and  the  member  may  at  any  time  substitute  another 
persoki  or  class  of  persons,  unless  restrained  by  the  rules  of  the 
society:  See  monographic  note  to  Banker's  etc.  Assn.  v.  Stapp,  19 
Am.  St.  Bep.  789.  The  beneficiary  has  no  Interest  or  vested  right 
in  the  fund  or  bounty  untU  the  death  of  the  member:  See  mono- 
graphic note  to  Lake  v.  Minnesota  etc  Assn.,  62  Am.  St.  Bep.  663. 


Hall  v.  Allen. 

[75  Mnnanppi,  178.] 

A  BENBFIOIAL  ASSOCIATION  BY  THE  PAYMENT  INTO 
OOUBT  of  the  proceeds  of  a  certificate  of  membership  waives  the 
objection  that  a  change  in  the  beneficiary  did  not  comply  with  the 
rules  of  the  order;  and  no  other  person  can  urge  the  objection  which 
the  association  has  thus  waived. 

BENEFICIAL  ASSOCIATIONS  —  CHANGE  IN  BENEFICI- 
ABY— WANT  OF  CONFOBMITY  TO  THE  LAWS  OF  THE  AS- 
SOCIATION, WHEN  EXCUSED.—  If  the  holder  of  a  benefit  cer- 
tificate Intends  to  change  the  beneficiary  In  accordance  with  the  laws 
of  the  association,  and  does  all  he  can  toward  that  end,  but  does 
not  comity  with  all  of  the  requirements  because  of  his  physical  in- 
ability and  his  not  having  the  certificate  in  his  possession,  a  change 
is  thereby  accomplished.  The  mode  of  changing  beneficiaries 
pointed  out  by  the  laws  of  the  association  is  not  excluslTe»  at  least, 
when  it  waives  want  of  conformity  to  Its  laws* 

Action  to  recover  the  amount  of  a  certificate  of  membersliip 
issued  to  Oeorge  M.  Seay  by  the  Brotherhood  of  Locomotive 
Firemen  at  Vicksburg^  and  made  payable  to  his  mother.  She  died 
prior  to  her  son,  but  while  he  was  ill,  and  he,  on  being  informed 
of  her  death,  expressed  a  desire  to  have  the  policy  made  paya- 
ble to  his  sister.  He  sent  a  friend  to  Vicksburg  to  have  the 
change  made,  and  for  this  purpose  wrote  the  name  of  the  new 
beneficiary  in  a  book,  to  prevent  the  friend  from  forgetting  it 


602  Hall  t;.  Allen.  [MisB. 

and  to  enable  him  to  get  the  policy  changed.  The  iriend  pro- 
ceeded to  Yicksbnrg,  as  requested^  and  went  to  the  room  of  the 
order,  where  the  membere  in  attendance  were  not  sufficient  to 
hold  a  meeting.  Nothing  further  was  done,  nor  was  any  no- 
tice given  to  the  president  or  secretary,  and  during  the  ensuing 
night  the  member  died.  The  sister  brought  her  action  against 
the  Brotherhood  and  also  against  the  administrators  and  heirs  at 
law  of  the  decedent  and  of  the  original  beneficiary.  The  trial 
court  decided  in  favor  of  the  plaintiff,  and  the  defendants  ap- 
pealed. 

Dabney  ft  McCabe,  for  the  appellants. 

Shelton  ft  Brunini,  for  the  appellees. 

»ii  WHITFIELD,  J.  The  payment  of  the  money  into  the 
bank  had  the  effect  to  remit  the  legal  question  of  who  was  the 
rightful  claimant  of  the  fund  arising  from  the  benefit  certificate 
to  the  court.  It  had  no  effect  as  between  the  rival  claimants, 
but  it  did  operate  a  waiver  by  the  order,  so  far  as  its  rights  were 
concerned,  of  conformity  of  the  change  in  the  benefit  certificate 
to  the  provisions  of  section  66  of  the  constitution  of  the  grand 
lodge,  so  long,  at  least,  as  the  order  did  not  appear  as  a  party 
resisting  the  payment.  The  order  is  no  party  here,  does  not  set 
up  such  want  of  conformity,  and  no  other  party  can,  in  such 
case,  invoke  the  said  section  66,  intended  alone  for  the  protec- 
'tion  of  the  order:  Titsworth  v.  Titsworth,  40  Kan.  571. 

On  the  facts  of  record,  we  think  the  insured  intended  to  make 
the  change  in  the  beneficiary  in  accordance  with  section  66,  and 
manifested  that  intention  Igr  doing  all  he  could  do  toward  that 
end,  situated  as  he  was.  He  wrote  the  name,  Emma  Allen,  in 
the  note-book  of  his  selected  agent,  but,  from  physical  inability, 
***  could  write  no  more.  He  seems  not  to  have  been  able  to  write 
the  day  he  died,  or,  perhaps,  the  day  before.  He  gave  full 
verbal  instructions  and  authority  to  Porter.  His  certificate 
was  not  in  his  possession — ^the  old  one  having  been  exchanged 
for  a  new  one — ^but  was  locked  up  in  the  desk  of  the  secretary 
of  the  subordinate  lodge  at  Yicksbxirg,  so  that  he  could  not  per- 
sonally comply  with  section  66.  He  had  not  been  in  Vicksburg 
for  two  weeks  prior  to  his  death,  and  the  new  certificate,  which 
it  was  the  duty  of  the  subordinate  lodge  to  deliver  to  him,  had 
been,  for  two  weeks,  in  the  custody  of  the  secretary  of  that  lodge. 

The  intention  that  the  sister,  Mrs.  Emma  Allen,  should  be 
the  beneficiary,  is  abundantly  shown,  and  the  reason  therefor. 
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On  fhiB  state  of  case  we  approve  and  adopt  the  language  of  the 
supreme  court  of  Texas,  in  Splawn  y.  Chew,  60  Tex.  536^  537: 
^'A  method  by  which  he  may  accomplifih  it  [the  change 
in  the  beneficiary],  to  the  satisfaction  of  the  order,  is  pointed 
out  in  the  section  last  recited,  but  we  do  not  consider  this  as 
exclusiye  of  all  other  ways  of  eflPecting  the  same  object  The 
design  of  this  section  is  to  protect  the  interests  of  the  corpora- 
tion. The  company  is  entitled  to  know  who  are  the  parties  en- 
titled to  the  benefit  money,  and  this  is  an  effective  and  certain 
means  of  giving  that  information.  But,  like  all  such  provisions 
in  the  by-laws  of  private  corporations  [the  order  being  the 
American  Legion  of  Honor,  a  mutual  benefit  order,  as  here], 
it  may  be  waived  at  the  option  of  the  corporation,  being  for  its 
benefit  alone.'' 

Seay,  having  repeatedly  declared  his  intention  that  his  sister, 
Mrs.  Emma  Allen,  should  be  the  substituted  beneficiary,  and 
having  actually  done  all  he  could  in  his  condition  to  accomplish 
that  purpose^  and  to  accomplish  it  in  the  very  mode  prescribed 
by  section  66,  his  acts  being  partly  in  writing  and  partly  in 
parol,  equity  will  treat  that  as  done  which  ought  to  have  been 
done,  and  decree  as  if  the  change  had  been  made  in  conformity 
with  said  section.  It  will  perfect  his  imperfect  and  incomplete, 
but  partly  accomplished,  purpose,  and  act  and  deal  with  it  as 
^^^  perfected,  as  between  these  claimants.  The  case  faUs  strictiy 
within  the  second  and  third  exceptions  to  the  general  rule  point- 
ed out  by  Justice  Brown,  now  of  the  United  States  supreme 
court,  in  Supreme  Conclave  etc.  v.  Coppella,  41  Fed.  Bep.  1, 
cited  in  1  Bacon  on  Benefit  Societies,  sec.  310  a.  And  in  such 
case  it  is  well  settled  that  the  death  of  the  assured,  before  the 
completion  of  the  change  in  the  beneficiary,  makes  no  differ^ 
ence.  The  authorities  following  thoroughly  settie  the  correct- 
ness of  these  views:  Splawn  y.  Chew,  60  Tex.  536;  Schmidt  v. 
Iowa  etc.  Ins.  Assn.,  82  Iowa,  304;  Titsworth  v.  Titaworth,  40 
Kan.  571;  Nat.  Assn.  etc.  y.  Kirgin,  28  Mo.  App.  80;  Bollins  v. 
McHatton,  16  Colo.  207,  208;  25  Am.  St.  Eep.  260;  Knights  of 
Honor  y.  Watson,  64  N.  H.  517;  Brown  v.  Mansur,  64  K  H. 
39;  Bacon  on  Benefit  Societies,  sees.  310,  310  a. 

There  are  other  views  leading  to  the  same  conclusion  we  have 
announced,  and  a  multitude  of  authorities  could  be  marshaled. 
But  the  briefs  of  the  very  able  counsel  for  appellant  and  ap- 
pellee present  their  various  contentions  with  such  unusual  clear- 
ness and  force,  and  marshal  the  authorities  with  such  discrim- 
inating accuracy  in  support  of  these  contentions,  that  the  pro- 
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iesdon  will  get  from  them,  when  published  in  full,  as  we  now 
direct  them  to  be  by  the  reporter,  all  the  light  we  could  throw 
upon  the  subject  by  any  further  elaboration. 
Affirmed. 


MUTUAL  BBNBFIT  800IETIB8-GHANGS  OF  BBNBFIGI- 
ARIES— WAIVBB  OF  DBFBCT  IN.— Although  generaUy  the  in- 
sured is  bound  to  make  a  change  of  his  beneficiary  in  the  manner 
pointed  out  by  the  policy  and  by-laws  of  the  association,  yet  if  it  is 
beyond  his  power  to  comply  Uterally  with  such  regulations,  a  court 
of  equity  may  treat  the  change  as  having  been  legally  made:  State 
▼.  Tomlinson,  16  Ind.  App.  662;  59  Am.  St  Rep.  835,  and  note.  The 
association  may  waive  formalities  required  by  its  charter  to  be  com- 
plied with  in  changing  beneficiaries:  See  monographic  note  to  Lalse 
y.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  562;  as  by  paying  the 
amount  due  into  court  to  be  awarded  to  the  person  found  to  be  en- 
titled thereto:  Adams  t.  Grand  Lodge,  105  Gal.  821;  45  Am.  St.  Rep. 
45. 


Cox  V.  Martin. 

[75  iCnnaBippi,  229.] 

flHBBIFF— BXPIRATION  OF  TBRM.— When  a  sheriff,  by 
Tirtue  of  his  oflice^  acts  as  administrator  of  a  decedent,  his  right  to 
so  act  terminates  with  his  term  of  ofiice,  and  if  in  his  official  ca- 
pacity he  has  brought  an  action  of  replevin,  his  successor  in  office 
may  be  substituted  in  his  place  as  plaJntifT. 

REPLBVIN.— A  JUDGMBNT  IN  FAVOR  OP  THE  DEPEND- 
ANT IN  REPLEVIN  who  has  given  bond  and  retained  possession 
of  the  property  la  not  in  the  alternative,  because  he  is  already  in 
possession. 

CONTRACTS  ARE  ORDINARILY  ENFORCEABLB 
AGAINST  THE  PERSONAL  REPRESENTATIVES  of  deceased 
parties  to  the  extent  of  assets  which  have  come  to  their  hands. 
Hence,  where  a  trust  deed  authcnrizes  the  trustee,  in  certain  con- 
tingencies, to  take  possession  of  a  crop,  which  is  subject  thereto,  it 
continues  in  force  after  the  death  of  the  grantor  and  as  against 
his  personal  representative,  and  the  trustee  is  entitled,  not  only  to 
take  such  possession,  but  to  retain  It  until  indemnified  for  advances 
made  by  him  in  caring  for  and  cultivating  the  crop,  as  well  as  for 
the  amount  remaining  unpaid  on  the  original  indebtedness. 

LIEN  OR  PREPERENCE  OUT  OF  PROCEEDS  OP  PROP- 
ERTY.—Necessary  expenses  incurred  In  caring  for  property,  since 
they  are  for  the  common  benefit  of  all,  may  be  recovered  as  a 
privileged  claim  when  made  by  a  party  In  Interest.  Hence,  if  crops 
to  be  growfi  on  a  farm  are  conveyed  by  deed  of  trust,  after  which 
the  grantor  dies,  either  his  administrator  or  the  trustee  properly 
making  advances  for  the  cultivation  of  the  crop  is  entitled  to  be 
indemnified  therefrom  for  the  amount  of  such  advances. 

CONTRACT— CONTINUANCE  AFTER  THE  DEATH  OF 
THE  PARTIES— TESTS  OF.— Where  a  contract  of  a  decedent  is 
executory  and  the  personal  representative  can  fairly  and  fully  exe- 
cute it  as  well  as  the  decedent  himself  would  have  done,  he  may  do 
so,  and  enforce  the  contrnct;  and.  on  the  other  hand,  the  personal 
representative  is  bound  to  complete  such  contract,  and  falling  to 
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do  so,  may  be  compeUed  to  pay  damages  out  of  the  assets  In  his 
hands. 

EXBMPTIONS-HBAD  OF  A  FAMILY.-One  who  has  Uving 
with  him  an  abl^bodied  adult  son,  capable  of  maintaining  and  sup- 
porting himself.  Is  not  on  that  account,  entitled  to  exemption  as  the 
head  of  a  family. 

Action  of  replevin  brought  by  Jones  as  administrator  of  Jona^ 
than  Payne  against  W.  P.  Cox.    The  plaintiff,  at  the  commence- 
ment of  the  action,  was  sheriff  and,  as  such,  entitled  to  act  as 
administrator,  but  his  term  of  oflSce  having  expired  during  the 
pendency  of  the  action,  his  successor  in  oflSce  was  substituted 
in  his  stead.    The  action  was  to  recover  certain  crops.    These 
had  been  the  subject  of  a  trust  deed  made  by  Payne  in  his  life- 
time to  W.  P.  Cox,  trustee,  for  the  benefit  of  Mrs.  E.  A.  Cox, 
to  secure  a  pre-existing  debt,  and  also  advances  to  be  made  for 
supplies.    Payne  died  before  the  maturity  of  the   crops,  after 
having  drawn  part  of  the  advances  which  he  was  entitled  to  have 
made  to  him.    The  original  plaintiff,  after  being  granted  letters 
of  administration,  obtained  an  order  of  court  authorizing  him  to 
cultivate,  complete,  gather,  and  sell  the  crops,  and  he  obtained 
further  supplies^  as  provided  in  the  deed  of  trust.    Afterward, 
the  trustee  took  possession  of  part  of  the  crops  by  virtue  of  a 
clause  in  the  trust  deed  authorizing  him  to  do  so  in  case  the 
property  was  about  to  be  removed,  and  at  a  later  date  he  took 
possession  of  the  balance.    The  trial  court  excluded  all  evidence 
tending  to  show  supplies  furnished  to  the  administrator  after  the 
death  of  Payn^  but  admitted  evidence  showing  what  expenses 
were  incurred  in  gathering  and  preparing  for  market  so  much 
of  the  crop  as  was  necessary  to  secure  the  payment  of  the  debts 
due  from  Payne  at  the  time  of  his  death.    It  was  claimed  that 
Payne  was  a  householder  and  the  head  of  a  family  and  as  such 
entitled  to  certain  exemptions,  on  the  ground  that  he  had  liv« 
ing  with  him  an  able-bodied  adult  son  who,  it  was  admitted,  was 
capable  of  maintaining  and  supporting  himself.    The  jury  found 
as  follows:  '^e,  the  jury,  find  the  amount  as  below  due  plaintiff 
as  administrator  of  Payne:  Ten  bales  of  cotton  at  thirty-seven 
dollars  and  fifty  cents  per  bale;  two  hundred  and  fifty  bushels  of 
com,  at  twenty-five  cents  per  bushel;  and  two  hundred  and  forty 
bushels  of  cotton  seed  at  six  cents  per  bushel;  and  find,  after 
taking  off  one  bale  of  cotton,  thirty-seven  dollars  and  fifty  cents, 
and  nine  head  of  cattle,  forty-eight  dollars,  balance  due  Mrs.  E. 
A.  Cox,  one  hundred  and  thirteen  dollars  and  eighty-Lve  cents." 
Judgment  w^s  thereupon  entered  that  the  defendant  retain  one 
hundred  and  thirteen  dollars  and  eighty-five  cents  out  of  the  pro* 
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ceeds  of  the  fiist  crops  seized  by  him,  and  tliat  he  pay  the  balance 
to  the  plaintifE.    Defendant  appealed. 

Bobertson  Horton^  for  the  appellant 

W.  C.  McLean,  for  the  appeUee. 

«^  WHITFIELD,  J,  The  conrt  properly  allowed  Martin  to 
be  substituted  for  Jones  in  the  replevin  suits.  Jones'  power  to 
act  as  administrator  ended  with  his  term  of  office  as  sheriff, 
though,  as  to  liability  for  his  acts  as  administrator,  he  would  still 
have  been  amenable.  There  were  not  two  administrators  at  one 
time,  but  successiYely,  each  becoming  such  under  the  statute, 
section  1859  of  the  code  of  1892.  Nor  was  there  any  error  in 
overruling  the  objection  that  Jones  sued  as  an  individual.  The 
suits  were  by  him  in  his  capacity  as  administrator.  But  we  think 
the  verdict  in  this  case — a  most  anomalous  one — ^is,  in  legal  ef- 
fect, a  finding  for  the  defendant.  It  manifestly  ascertains  a  debt 
of  one  hundred  and  thirteen  dollars  and  eighty-five  cents  due  the 
beneficiary  in  the  trust  deed,  even  under  the  ruling  of  the  court 
that  a  claim  for  advances  mad^  with  which  to  make  the  crop 
after  Payne's  death,  could  not  be  set  up  in  these  suits  at  law. 

It  is  settled  in  Dreyfus  v.  Cage,  62  Miss.  733,  that  the  prin- 
ciple of  Bates  v.  Snider,  59  Miss.  497,  does  not  apply  to  a  case 
where  the  creditor  defendant  has  bonded  the  property,  and  he 
wins.  '^0  alternative  judgment,'*  said  the  court,  **can  be  awarded 
in  favor  of  the  defendant,  for  the  reason  that  he  is  already  in 
possession  of  the  property.  The  principle  announced  in  Bates 
V.  Snider,  59  Miss.  497,  is  applicable  only  to  cases  in  which  a  party 
has  rightly  recovered  a  judgment  for  the  possession  of  prop- 
erty, but  has  only  a  limited  interest  in  it  for  the  security  of  a 
debt  less  than  its  value.  •  •  .  .  The  single  question  to  be  tried 
in  this  case  is  whether,  at  the  time  of  the  institution  of  the  suit, 
tlie  plaintiff  was  entitled  to  the  possession  of  the  property.  He 
was  not  so  entitled  if,  at  that  time,  any  part  of  the  debt  secured 
was  unpaid." 

So  here  the  only  proper  judgment,  the  jury  finding  a  debt 
due  Mrs.  Cox,  was  that  the  defendant  retun  possession  of  all 
**''  the  property  replevied.  The  trustee  would,  of  course,  then 
deal  with  it  imder  the  terms  of  the  trust  deed — sell  to  pay  the 
debt  due,  et  cetera.  But  the  court  below  refused  to  allow  the  de- 
fendant to  show  the  advances  made,  under  the  trust  deed,  to  com- 
plete the  crop  within  the  limit  of  two  hundred  and  fifty  dollars, 
and  also  refused  to  allow  him  to  show  the  whole  amount  of  ex- 
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penseft  incnired  in  the  necessary  completion  and  preservation  of 
the  whole  crop^  limiting  the  advances  to  those  made  up  to  Payne's 
death,  in  June,  and  the  expenses  so  necessarily  incurred  to  those 
necessary  to  make  and  preserve  so  much  only  of  the  crop  as  would 
be  sufficient  to  protect  the  advances  of  Mrs.  Cox  up  to  Payne's 
death,  and  the  part  advances  of  forty-eight  dollar?  and  fifty  cents. 

This  action  of  the  court  proceeded  upon  the  view  that  the 
contract  was  strictly  a  personal  one  with  Payne,  did  not  bind 
his  personal  representative,  and  wa%  hence,  terminated  by  his 
deatii.  It  is  true  the  contract  does  not  name  Payne's  executor, 
administrator,  heirs,  or  assigus.  But  says  Mr.  Freeman,  in  the 
note  to  Chamberlain  y.  Dunlop,  22  Am.  St.  Bep.  811,  the  most 
luminous  treatment  of  the  precise  question  under  investigation 
we  have  anywhere  found,  after  the  most  painstaking  search:  ''It 
is  a  general  rule  of  law  that  contracts  bind  not  only  the  parties 
thereto,  but  also  their  executors  or  administrators.  The  law 
presumes  that  the  parties  to  a  contract  intend  to  bind  their  per- 
sonal representatives  even  when  they  are  not  named  in  the  con- 
tract. Contracts  are,  therefore,  generally  speaking,  enforceable 
against  the  personal  representatives  of  deceased  parties  thereto  to 
the  extent  of  the  assets  which  have  come  into  their  hands": 
Citing  many  authorities.  And  the  administrator,  having  entered 
upon  "the  cultivation  and  completion"  of  thir  "growing  crop, 
under  section  1882  of  the  code,  of  1892,  the  proceeds — ^the  nee 
essary  expenses  being  firrt  deducted — ^were  "assets  in  his  hands. 
This  crop,  so  far  as  necessary  expenses  in  cultivating  and  com- 
pleting it  were  concerned,  was  a  primary  fund  for  their  payment 
as  privileged  claims:  Farley  v.  Herd,  45  Mifis.  96.  And  necessaiy 
expenses  so  incurred,  ^^^  since  they  are  for  the  "common  bene- 
fit of  aU,"  may  be  recovered  as  a  privileged  claim,  no  matter  by 
whom  incurred,  if  he  be  a  party  in  interest":  Strauss  v.  Baley, 
58  Miss.  131,  138. 

Becurring  now  to  the  main  question,  it  is  clear  that  wherever 
the  continued  existence  of  the  particular  person  contracted  with 
— ^the  contract  being  executory — ^is  essential  to  the  completion 
of  the  contract,  by  reason  of  his  peculiar  skill  or  taste,  death 
terminates  the  contract;  as,  for  example,  "contracts  of  authors 
to  write  books,  of  attorneys  to  render  professional  services,  of 
physidums  to  cure  particular  diseases,  of  teachers  to  instruct 
pupils,  and  of  masters  to  teach  apprentices  a  trade  or  calling." 
So,  also,  when  the  continued  existence  of  a  particular  thing  is 
essential  to  the  completion  of  the  contract,  the  destruction  of  the 
existence  of  the  thing  (its  death)  terminates  the  contract — as,  in 
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contracts  for  the  sale  of  specific  chattels,  or  for  the  nee  of  a  bnild* 
ing,  they  ceasing  to  exist:  1  Beach  on  Modem  Law  of  Contracts, 
sec.  773,  p.  946,  note  3,  with  the  authorities  cited,  '^nt  where 
the  contract  with  the  deceased  is  ezecntory,  and  the  personal  rep- 
resentative can  fairly  and  fully  execute  it  as  well  as  the  deceased 
himself  would  have  done,  he  may  do  so,  and  enforce  the  con- 
txact.  And,  on  the  other  hand,  the  personal  representative  is 
bound  fo  complete  such  a  contract,  and,  if  he  fails  to  do  so,  he 
may  be  compelled  to  pay  damages  out  of  the  assets  in  his 
hands":  Note,  with  authorities,  to  Chamberlain  y.  Dunlop,  22 
Am.  Si  Bep.  818. 

The  authorities  clearly  mark  out  and  sustain  these  distinc- 
tions. Thus,  if  a  purchaser  who  has  ordered  goods  dies  before 
the  time  for  their  delivery,  the  executor  or  administrator  must 
receive  and  pay  for  the  goods,  or  he  will  be  liable  to  the  extent 
of  the  assets  in  his  hands  for  the  damages  that  may  be  sustained 
by  reason  of  the  refusal  to  complete  the  contract  of  the  de- 
ceased: 1  Addison  on  Contracts,  sec.  453;  1  Beach  on  Modem 
Law  of  Contracts,  sec.  774,  note  4;  Martin  v.  Hunt,  1  Allen,  418; 
Wentworth  v.  Cock,  10  Ad.  ft  E.  42;  Cooper  v.  Jarman,  L.  B. 
3  Eq.  98.  If  a  person  contracts  to  build  a  house  for  ^^^  an- 
other before  a  certain  day,  and  dies  before  that  day,  his  personal 
representative  must  go  on  and  finish  the  house:  Note  to  Cham- 
berlain V.  Dunlop,  22  Am.  St.  Bep.  812,  and  authorities.  And,  in 
such  case,  the  personal  representatives  of  the  builder  are  bound  to 
complete  his  building  contracts:  Janin  v.  Browne,  59  Cal.  37, 
while  see,  specially,  1  Beach  on  Modem  Law  of  Contracts,  sec. 
231,  p.  288,  notes  8,  9,  10,  with  the  authorities.  And  the  per- 
sonal repreaentative  of  the  person  for  whom  the  house  is  to 
be  built  must  pay  for  its  completion  out  of  the  personal  estate 
in  the  first  instance:  Note  to  Chamberlain  v.  Dunlop,  22  Am.  St 
Bep.  812.  For  many  other  illustrations,  too  numerous  to  set  out 
herein,  see  1  Beach  on  Modem  Law  of  Contracts,  sees.  231,  773, 
774,  and  the  masterly  note  of  Mr.  Freeman  to  Chamberlain  v. 
Dunlop,  22  Am.  St.  Bep.  811-816. 

We  instance  but  three  more:  A  contract  for  hiring  for  a  year 
to  do  ordinary  farm  work  is  not  terminated  by  the  employer's 
death:  1  Beach  on  Modem  Law  Contracts,  sec.  774,  and  note 
5.  And  where  a  continuing  pecuniary  obligation  is  created  by 
a  guaranty,  the  consideration  for  which  is  entire  and  given  once 
for  all,  the  contract  is  not  terminated  by  the  death  of  the  guar- 
antor, unless  the  intention  that  it  shall  so  terminate  is  clearly 
expressed  in  the  guaranty  itself:  Note  to  Chamberlain  v.  Dunlop, 
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22  Am.  Si  Bep.  814.  And  a  coyenant  to  be  reepoiiBible  for  and 
guarantee  payment  of  the  interest  on  a  mortgage  until  the  mort- 
gaged premisee  should  be  so  improved  as  to  constitute  adequate 
aecurity  for  the  debt^  surviyes  the  death  of  the  coyenantor:  Note 
to  Chamberlain  y.  Dunlop,  22  Am.  St  Bep.  814.  In  all  these 
cases  the  law  implies  the  intention  that,  in  the  one  class,  the 
contract  shall,  and  in  the  other  it  shall  not,  be  terminated  by 
death:  Chamberlain  y.  Dunlop,  22  Am.  St.  Bep.  811,  812.  The 
parties  may,  of  course,  by  express  terms,  agree  that  the  contract 
shall  be  strictly  a  personal  one,  and  thus,  bgr  the  terms  of  the  con- 
tract, exclude  substituted  performance,  and  the  death  of  either 
party  would,  of  course,  then  terminate  the  contract:  1  Beach  on 
Modem  Law  of  Contracts^  sec.  231,  p.  288,  and  note  11;  Siler 
y.  Gray,  86  N.  C.  566,  670,  an  excellent  illustratiye  •^^  case  of 
the  distinction  between  the  two  classes  of  contracts.  See,  also. 
Bishop  on  Contracts,  sees.  620,  622;  Blond  y.  TTmstead,  23  Pa. 
St.  316;  Shultz  y.  Johnson,  5  B.  Mon.  497,  showing  that,  in  ad- 
dition to  the  considerations  aboye  suggested,  reference  must  also 
be  had  to  the  subject  matter  of  the  contract,  and  that  the  test, 
at  last,  always  is.  What  was  the  intention  of  the  parties?  This 
last  case  was  properly  decided  upon  the  ground  that  the  parties 
contracting  there  for  hemp  of  the  other  party's  '^own  raising,'' 
were  buying  that  particular  quality  of  hemp  to  sell  again. 

And,  finally,  it  is  well  said  by  Mr.  Freeman  in  the  note,  supra, 
that  the  line  of  demarcation  between  the  two  kinds  of  contracts 
is  not  yery  clearly  marked  in  some  instances,  as  is  shown  by  a 
comparison  of  the  case  of  Dickinson  y.  Calahan,  19  Pa.  St.  227, 
where  a  contract  to  sell  all  the  lumber  to  be  sawed  at  his  mill 
during  fiye  years,  the  heirs  and  representatiyes  not  being  men- 
tioned, was  held  dissolyed  by  the  party's  death,  with  the  subse- 
quent case  in  Billing's  Appeal,  106  Pa.  St.  558,  where  it  was  held 
that  a  contract  for  the  cutting  of  timber,  not  inyolying  expert 
skill,  which  did  embrace  the  personal  representatiyes  and  heirs, 
did  suryiye.  But  the  obscurity  of  instances  like  these  does  not 
affect  the  clearness  of  the  distinction  between  the  two  classes 
of  cases  marked  out  by  well-considered  authorities.  In  de^ 
termining  whether  a  contract  is  a  strictly  personal  one  or 
not,  it  is  doubtless  true  that»  as  stated  by  Mr.  Freeman, 
''the  facts  and  circumstances  of  each  particular  case  will 
be  taken  into  account."  We  refer  specially  also  to  the  masterly 
opinion  of  Judge  Peckham  in  Chamberlain  y.  Dunlop,  22  Am. 
St.  Bep.  807.  I^  now,  we  turn  from  this  reyiew  of  the  authori- 
ties elsewhere  to  our  own  reports^  we  shall  find  but  two  cases 
AM.  Br.  asp.,  you  Lxy.- 
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bearing  on  the  qnertion:  Aknp  ▼.  Banks,  68  Miss.  664^  24  Am. 
St  Bep.  294,  where  it  was  held  that  the  administrator  of  a 
lessee  of  lands  for  five  years^  the  lessee  haying  died  in  the  first 
year,  was  bound  to  carry  out  the  contract,  there  being  no  dia- 
cussion,  however,  and  Hill  ***  ▼.  Robeson,  2   Smedea   &   IL 
641,  in  which  it  was  held  that  when  a  planter  employed  an  over- 
seer for  one  year  for  three  hundred  dollars  and  died  in  May  of 
the  year,  and  the  overseer  rendered  the  services  for  the  whole 
year,  death  did  not  terminate  the  contract  and  the  administrators 
of  the  planter  were  bound  to  pay  for  all  the  services  rendered, 
both  before  and  after  the  employer's  death.     This  case — ^like 
the  case  cited,  supra,  Martin  v.  Hunt,  1  AUen,  418,  where  the 
personal  representative  was  bound  to  reo^ve  and  pay  for  goods 
ordered  in  his  lifetime  by  the  deceased,  is  in  principle  directly 
in  point;  for  if  the  employer's  administrator  is  bound  to  pay 
the  overseer  lor  services  rendered  after  the  employer's  death,  in 
making  a  crop,  why  is  not  the  farmer^s  administrator  bound  for 
supplies  furnished  after  the  farmer's  death,  necesBary  to  make 
that  crop?   There  is  no  difference  in  principle  between  the  cases. 
What,  now,  are  the  particidar  facts  of  this  case?    There  is 
nothing  in  this  record  to  show  that  Jones,  the  administrator, 
could  not  fully  and  fairly  carry  out  and  complete  this  contract 
as  well  as  the  deceased  could  have  done.    On  the  contrary,  the 
whole  tendency  of  the  evidence  is  to  show  not  only  that  he 
could,  but  that  he  did.    He  retained  Payne's  son,  on  his  con- 
tract with  his  father,  as  agent,  and  he,  in  a  written  order,  called 
on  Mrs.  Cox  to  furnish  supplies,  which  she  did,  to  cultivate  and 
complete  this  growing  crop — ^both  manifestly  acting  under  the 
mutual  obligations  of  the  contract,  the  trust  deed.    Mrs.  Cox 
had  the  right,  under  this  contract,  to  look  to  the  whole  crop  for 
security  for  what  sha  had  advanced  before  Payne's  death,  and 
the  correlative  right,  necessarily,  to  make  the  advances  and  in- 
cur the  expenses  necessary  to  ^e  preservation,  cultivation,  and 
completion  of  such  crop,  ao  as  to  make  it  an  available  security, 
and  she  also  clearly  had  the  right — and  such,  manifestly,  from 
the  contract,  the  subject  matter,  and  the  relative  situation  of 
the  parties,  was  their  clear  intention — ^to  make  such  advances 
and  incur  such  necessary  expenses  after  his  death.    We  are, 
therefore,  clearly  of  the  opinion  that  this  contract  was  one  ^^ 
which  was  not  terminated  by  Payne's  death,  and  which,  conse- 
quently, his  personal  representative  was  bound  to  complete,  and 
that  to  the  extent  of  the  proceeds  of  such  crop,  "necessary  ex-' 
penses  being  first  deducted."  he  was  liable  in  these  suits  to  re- 
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spond.  Mtb.  Cox  had  the  right  to  hold  the  crop,  under  the  con- 
tract>  for  all  sapplies  adyanced  thereunder,  and  if  any  of  such 
expenses  were  incurred  outside  of  the  contract,  she  was  entitled 
to  them  by  virtue  of  the  principle  that  they  were  incurred  of  nee* 
essity  for  the  ''common  benefit/'  and  that,  being  thus  inxmrred, 
she  had,  as  to  them,  on  that  distinct  and  independent  ground,  a 
prior  right  of  payment  out  of  the  crop:  Strauss  y.  Baley,  58  Miss. 
131. 

Under  the  Tiew,  now  settled  for  us,  taken  by  this  court  of  the 
exemption  law,  in  Hill  v.  Franklin,  54  Miss.  632,  and  Powers  y. 
bample,  72  Miss.  189, 191,  Payne  was  not  entitled  to  the  exemp- 
tions claimed. 

For  the  reasons  indicated  the  judgment  is  reYersed  and  the 
cause  remanded. 


RPPT^BVIN— ALTBBNATIVB  JUDGMENT— WHEN  UNWAB- 
RANTEID.^AltematiYe  judgment  in  replevin  suits  Is  rendered  for 
plaintiff  only  when  the  property  Is  not  In  plaintiff's  possession;  and 
if,  during  the  pendency  of  the  actlcm,  the  property  has  been  delivered 
to  the  plaintiff,  an  altematlve  judgment  is  unauthorized:  Note  to 
Swantz  v.  Pillow,  7  Am.  St.  Rep.  100.  See  note  to  Btchepare  Y. 
Aguirre,  25  An^  St  Bep.  186. 

OONTRAOTS-WHDN  OBLIGATION  0ONTINUB8  AFTER 
DEATH  OF  OONTRACTOR.— It  Is  a  general  rule  of  law  that  con- 
tracts bind,  not  only  the  parties  thereto,  but  also  their  executors  or 
administrators.  The  law  presumes  that  the  parties  to  a  contract 
Intend  to  bind  their  personal  representatives,  even  when  they  are 
not  named  in  the  contract.  CJontracts  are  therefore,  generally  speak- 
ing, enforceable  against  the  personal  representatives  of  deceased 
parties  thereto,  to  the  extent  of  assets  which  have  come  Into  their 
hands:  See  monographic  note  to  Chamberlain  r.  Dunlop,  22  Am.  St 
Rep.  811-815.  See  Drummond  v.  Crane,  150  Mass.  577;  88  Am.  St 
Rep.  400;  Biarvel  t.  Phimps,  182  Mass.  899;  44  Am.  St  Rep.  370. 

BXDCX7TI0N  —  HEAD  OF  FAMILY  —  WHO  IS.— A  husband  In 
one  state  with  a  famHy  in  another  cannot  be  consid^ed  as  the  head 
of  a  family  in  the  former,  though  he  shows  that  during  his  residence 
In  the  former  state  he  was  accompanied  by  his  son.  He  must  show 
his  son  to  be  dependent  up<m  him  for  support:  See  monographic 
note  to  Wade  v.  Jones,  61  Am.  Dec.  589,  as  to  who  is  the  head  of 
a  family.  See,  also,  Bosquett  y.  Hall,  90  Ey.  566;  29  Am.  St  Rep. 
404,  and  note;  Roberts  v.  Moudy,  80  Neb.  683;  27  Am.  St  Rep.  426; 
Bmerson  r*  Leonard*  96  Iowa,  811;  69  Am.  St  Rep.  872>  and  note. 
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{75  Wmtmi¥t%  890.] 

FORBION  CORPORATIONS  —  PLEADING  IN  ACTION 
AOAINST.— It  is  not  necessary  in  an  action  against  a  foreign  cor- 
poration for  the  complaint  or  summons  to  show  that  it  is  a  foreign 
corporation  and  that  certain  specified  persons  are  its  agents  and, 
such,  authorized  to  receive  service  of  summons. 
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ACrriON  -  WHEN  DEEMED  COMMENCED.  —  An  action 
against  a  foreign  corporation  must  be  regarded  as  commenced  within 
one  year  after  the  cause  thereof  accrued,  if  within  that  time  a  com- 
plaint is  filed  and  a  summons  issued  In  good  faith,  though  It  Is  not 
served  within  the  year,  and  the  complaint  does  not  state  that  the 
defendant  is  a  foreign  corporation  nor  disclose  the  names  ol  its 
agents  on  whom  process  can  be  seryed* 

INSURANCfE— ENCUMBRANCES-CONDITIONS  AGAINST 
-WHEiN  NOT  ENFORCEABLE.— If  an  Insurance  company  issues 
a  policy  of  Insurance  without  requiring  any  application  be- 
cause its  agent  thinks  he  knows  the  condition  of  the  iwoperty,  and 
the  policy  contains  a  condition  rendering  it  void  if  the  property  is 
encumbered,  but  the  insured  does  not  read  the  policy  nor  know  of 
the  condition  until  after  a  loss  has  occurredt  the  eonditloo  most  bo 
deemed  waimed. 

Calhoon  &  Green^  for  the  appeliant 

McWillie  ft  Thompson,  for  the  appellea 

*^  WOODS,  C.  J.  There  are  two  serious  questions  pre- 
sented by  this  appeal,  and  they  are  as  follows:  1.  Was  this  ac- 
tion presented  within  one  year  after  the  loss  by  fire  of  the  a^ 
sured  property  occurred?  2.  Was  the  policy  avoided  by  the  anti- 
mortgage  clause  contained  therein? 

We  consider  them  in  the  order  named.  The  loss  is  shown  to 
have  occurred  on  the  thirtieth  day  of  Noyember,  1894,  and  the 
declaration  was  filed  October  8,  1895,  and  summons  issued 
for  the  Georgia  Home  Insurance  Company  immediately,  to  Scott 
county,  returnable  to  the  next  term  of  the  court  This  process 
was  not  executed,  as  it  appears,  because  no  agent  of  the  company 
was  to  be  found  in  that  county.  In  June,  1893,  a  substituted 
declaration  was  filed,  the  original,  as  well  as  the  original  policy 
of  insurance  sued  on,  having  been  lost,  as  is  shown  by  the  affi- 
davit of  appellee's  counsel,  and  alias  summons  for  the  Georgia 
Home  Insurance  Company,  and  Ross  and  Yerger,  agents,  was 
then  sent  to  Hinds  county,  and  returned  executed  on  Boss  and 
Yerger,  agents,  August  8,  1896.  On  the  3d  of  August,  1896, 
an  alias  summons  was  sent  to  Lauderdale  county,  for  the 
Georgia  Home  Insurance  Company,  and  this  summons  was  re- 
turned August  10th,  executed  on  I.  I.  Solomon^  agent  for  the 
Georgia  Home  Insurance  Company. 

The  company,  by  its  counsel,  appeared  in  court  on  September 
♦^  21,  1896,  and  filed  many  pleas,  and  on  March  15,  1897,  the 
company's  counsel  withdrew  its  fifth  plea,  and  filed,  by  leave, 
what  is  called  the  substituted  fifth  plea.  This  substituted  fifth 
plea  it  is  which  raises  the  question  of  the  limitation  of  the  one 
year  provision  as  to  bringing  suit. 

By  this  substituted  fifth  plea,  it  is  averred  that  the  declaration 
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named  no  defendant^  failed  to  show  that  the  defendant  was  a 
foreign  insurance  company,  and  did  not  state  the  names  of  the 
agents  of  this  foreign  company  who  were  authorized  to  accept 
service  of  process.  In  a  word,  the  plea  avers  an  absence  from 
the  declaration  of  the  facts  necessary  to  confer  juHsdiction  upon 
the  court  in  which  it  was  filed,  and  sets  up,  also,  the  facts  as 
to  the  summons  already  stated  by  us,  and  the  further  fact  that 
when  appellee's  counsel  were  informed  by  the  sheriff  of  Scott 
ccunty  that  no  agent  of  the  company  was  in  that  county,  tliey 
directed  that  officer  to  do  nothing  further  with  the  writ  until 
he  should  hear  from  them,  and  that  nothing  further  was  done 
with  the  writ. 

Was  it  essential  that  the  declaration  and  summons  should 
have  shown  that  the  defendant  was  a  foreign  corporation,  and 
that  certain  named  persons  were  its  designated  agents  to  receive 
service  of  process? 

In  Continental  Ins.  Co.  ▼.  Mansfield,  45  Miss.  311,  this  ques- 
tion appears  to  have  been  answered  affirmatively.  Certainly  it 
is  held  in  that  case  that  the  declaration  must  show  these  so- 
called  jurisdictional  facts,  and  it  is  said  that  it  would  have  been 
well  if  the  summons  had  followed  the  declaration  in  these  par- 
ticulars. We  are  not  quite  sure  what  the  opinion  of  the  court 
was.  If  it  holds,  as  counsel  for  appellant  in  the  case  now  before 
us  thinks  it  does,  that  the  declaration  was  no  declaration,  and 
that  the  summons  was  roid,  then  the  judgment  in  that  case  was 
most  singular,  for  by  it  the  suit  is  treated  as  a  pending  one,  and 
'*leave  given  the  plaintiff  to  apply  for  liberty  to  amend.'*  How 
coidd  he  amend  a  pleading  which  was  a  nullity?  And  how 
amend  a  summons  which  was  void? 

^^  But,  regarding  the  court  as  holding  in  that  case  that  the 
declaration  and  summons  must  allege  that  the  defendant  is  a 
foreign  insurance  company,  and  that  certain  named  persons  are 
the  duly  authorized  agents  of  the  company  to  receive  service  of 
summons,  we  feel  constrained  to  declare  the  holding  erroneous. 
It  rests  upon  what  seems  to  us  a  total  misconception  of  the 
nature  of  the  act  which  it  was  attempting  to  construe.  The  act 
was  not  one  of  pleading  or  practice.  Its  manifest  object,  its  sole 
object,  was  to  prescribe  the  terms  and  conditions  upon  which 
foreign  insurance  companies  would  be  permitted  to  enter  this 
state,  and  do  business  with  our  people,  and  all  our  rules  of 
pleading  and  practice  were  left  wholly  unaffected  by  it.  We  re- 
fer to  the  cue  to  condemn  it,  simply  that  it  may  not  mislead 
fnrthec» 
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In  addition,  in  the  case  before  ns,  the  original  policy,  which 
wss  filed  with  the  declaration  as  part  of  it,  and  which  ia  expressly 
made  so  by  our  statute  (Code  of  1892,  sees.  676,  677),  plainly  dis- 
closes on  its  face,  that  the  defendant  herein  is  a  foreign  corpora- 
tion, towit,  a  corporation  under  the  laws  of  the  state  of  Qeorgia. 

Then,  too,  by  section  3433  of  the  Code  of  1892,  and  the 
amendatory  act  of  February  2, 1894,  it  is  now  distinctly  provided 
that  in  suits  against  insurance  companies,  process  may  be  served 
on  any  agent  of  the  defendant  This  provision  as  to  service  of 
process  on  insurance  companies  was  not  contained  in  the  Code  of 
1857,  which  was  in  force  when  Continental  Ins.  Co.  v.  Mansfield, 
45  Miss.  311,  arose  and  was  decided. 

We  see  no  reason  for  believing  that  the  first  summons  to  Scott 
counly  was  not  issued  in  good  faith,  and,  under  the  views  already 
announced,  we  are  of  opinion  that  the  suit  was  instituted  within 
one  year  after  the  loss  occurred. 

2.  Was  the  policy  avoided  by  the  anti-mortgage  clause  con- 
tained therein?  The  evidence  shows  that  the  appellee  sent  to 
the  company's  agent  who  issued  the  policy,  requesting  him  to 
send  a  blank  ^^  form  of  application  for  insurance,  and  also  to 
send  a  man*  to  inspect  the  house  on  which  the  insurance  was  de- 
sired. The  company's  agent  did  neither,  saying,  in  effect,  that 
he  knew  the  condition  of  the  property.  It  now  appears  that  this 
agent  was  mistaken  in  two  important  particulars.  He  made  out 
a  policy  without  any  written  application  having  been  made, 
or,  indeed,  any  application  other  than  that  contained  in  what 
we  have  just  stated,  and  sent  it  to  Holmes.  This  agent,  who 
knew  about  the  property,  made  out  the  policy  for  a  single 
story  house,  when,  in  fact,  it  was  a  two-story  building,  and 
he  tiiought  the  property  was  free  from  encumbrance,  perhaps, 
when,  in  fact,  it  was  encumbered  by  a  trust  deed  of  record  for 
one  hundred  and  fifty  dollars.  The  first  policy,  which  misde- 
scribed  the  house,  was  replaced  by  another,  correctly  describing 
it,  the  policy  sent  appellee  (who  never  read  it  until  after  the  loss 
occurred,  and  who  was  in  ignorance  of  the  anti-mortgage  clause 
until  his  attention  was  called  to  it  by  the  company's  agent  when 
a  settlement  of  the  loss  was  sought),  and  the  premium  paid  and 
accepted. 

This  is  a  case,  then,  in  which  no  application — ^no  formal  appli- 
cation— ^was  made,  because  the  agent  held  it  unnecessary,  inas- 
much as  he  knew  about  the  condition  of  the  property,  and  a  case 
in  which  appell^  did  not  know  there  was  any  anti-mortgage 
clause  contained  in  the  policy  until  after  the  loss,  and  the  queer 
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tion  ifl^  whether  the 'company  shall  now  be  permitted  to  repudi* 
ate  its  contract  made^  not  upon  any  misrepresentations^  or  even 
representations,  of  the  insured,  but  upon  its  own  knowledge  of 
the  condition  of  the  property.  If  this  policy  was  issued  upon  the 
knowledge  of  the  company  as  to  the  condition  of  the  property, 
and  after  refusal  to  furnish  the  usual  blank  application,  whereby 
the  insured  would  have  apprised  the  insurer  of  the  true  condi- 
tion of  the  property,  and  not  upon  any  representation  of  the  in- 
sured, then  the  anti-mortgage  clause  must  be  held  to  have  been 
waived.  Any  other  view  would  involye  the  holding  by  us  of 
this  proposition:  that  the  insurance  company,  waiving  ^^  any 
application  by  the  person  desiring  insurance  and  issuing  a  policy 
upon  its  own  knowledge  of  the  condition  of  the  property,  may  re- 
ceive the  premiums  paid  for  the  indemnity,  and  defeat  a  recovery 
for  a  loss  sustained  by  inserting  in  the  policy  a  provision  inval-. 
idating  the  contract  from  the  moment  it  was  signed  and  deliv- 
ered, thus  inducing  the  insured  to  rest  upon  a  contract  which 
the  company  never  intended  to  carry  out.  This  cannot  be 
sound  law. 
A£Srmed« 

AOnONS-WHEN  DIMMED  C0MMm70ED.-It  Is  undoubtedly 
the  general  rule  In  the  United  States,  except  where  It  has  been 
otherwise  provided  by  statute,  that  an  action  is  deemed  commenced, 
so  far  as  the  parties  to  it  are  concerned,  from  the  time  that  the 
summons  or  other  process  is  issued  and  delivered,  or  put  in  course 
of  delivery  to  the  officer,  with  a  bona  fide  intent  to  have  it  served: 
Extended  note  to  Ross  v.  Luther,  15  Am.  Dec.  344,  345;  Montague 
V.  Stelts,  87  S.  O.  200;  84  Am.  St  Rep.  736,  and  note;  although  it  is 
not  actually  served:  Johnson  t.  Farwell,  7  Greenl.  870;  22  Am. 
Dec.  203. 

CORPORATIONS— ACTIONS  AQAINST-PLEADING  CORPO- 
RATE EXISTENOBL— In  an  action  against  or  by  a  corporation  it  is 
unnecessary  to  aver  its  corporate  existence:  Holden  v.  Oreat  West- 
em  Elevator  Co.,  60  Minn.  527;  ante,  p.  585,  and  note. 

INSURANCE  —  FIRE  —  CONDITION  AGAINST  ENCUM- 
BRANCBS— HOW  WAIVED.— If  an  insured  is  not  questioned  con- 
cerning encumbrances  on  his  property  or  other  facts  material  to 
the  insurance,  and  does  not  intentionally  conceal  them,  their  ex- 
istence does  not  invalidate  the  policy:  Dooly  v.  Hanover  Fire  Ins. 
Co.,  16  Wash.  155;  68  Am.  St.  Rep.  26,  and  note;  Hanover  Fire  Ins. 
Co.  V.  Bohn,  48  Neb.  743;  68  Am.  St.  Rep.  719,  and  note.  A  similar 
waiver  arises  where  the  agent  of  the  insurance  company  was  aware 
that  the  insured  property  was  on  leased  ground,  and  made  out  the 
application  himself:  Germanla  Fire  Ins.  Co.  r.  Hick*  125  IlL  861; 
8  Am,  St  Bap.  884. 
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White  v.  Mabtin. 

(76  MunniPFI,  64IL] 

BXBMPnON  OF  WAGBS  from  ezecatlon  does  not  pfVfWt 
tbelr  being  eold  for  the  payment  of  poll  taxes. 

Slack  &  Mitchell,  for  the  appellant 
Bobertson  Horton,  for  the  appellee. 

«^  TEESAL,  J.  Alex.  White  and  twenty-fiye  others  filed 
their  bill  of  complaint  in  the  chancery  court  of  Orenada  county 
against  W.  F.  Martin,  tax  collector,  of  said  county,  alleging  them- 
selves to  be  day  laborers,  resident  citizens  of  said  Grenada 
county,  who  have  no  taxable  property,  and  are  employes  of  the 
Mississippi  Cotton  Oil  Company  at  fixed  daily  wages>  ranging 
from  six  dollars  to  nine  dollars  and  fifty  cents  per  week,  payable 
at  the  end  of  each  week;  that  said  Cotton  Oil  Company  owes 
said  complainants  severally  for  their  wages  for  the  week  ending 
February  20,  1897,  and  that  said  tax  collector  is  proceeding  un- 
der section  3826  of  the  code  of  1892,  to  collect  the  poll  taxes  due 
by  the  complainants  to  the  state  of  Mississippi  by  a  sale  of  the 
debts  due  them  severally  and  respectively  from  said  Cotton  Oil 
Company  for  said  week  ending  February  20,  1897;  and  they 
asked  and  obtained  an  injunction  against  the  sale  of  their  said 
debts  by  said  tax  collector.  The  chancellor,  upon  the  hearing, 
dissolved  the  injunction,  and  rendered  a  decree  for  taxes,  dam- 
ages»  and  costs,  and  the  complainants  appeal. 

We  are  of  the  opinion  that  the  debts  due  complainants  from 
the  Cotton  Oil  Company  for  daily  wages  may  be  sold  by  the  tax 
collector,  under  section  3826  of  the  Code  of  1892,  to  pay  the 
taxes  due  from  complainants  to  the  state.  We  do  not  regard 
Ratliff  V.  Beale,  74  Miss.  247,  as  covering  this  case.  All  debts 
of  eveiy  kind  are  taxable  under  our  code,  as  we  construe  it,  and 
hence  may  be  levied  upon  for  the  payment  of  taxes.  The  claim 
of  these  ^^^  laborers  (the  complainants)  does  not  come  within 
the  letter  of  the  statute.  They  have  nothing  to  stand  upon  ex- 
cept the  strict  letter  of  the  law,  and  that  is  against  them. 

The  decree  of  the  chancery  court  is  affirmed,  and  the  appeal 
is  dismissed  at  the  costs  of  the  appellants. 

DXDOtmON— HXDMPTION  FROM  GLAIM  FOR  TAXBSw— No 
property  is  exempt  from  execution  in  case  of  default  for  taxes* 
Bcfliss  ▼•  Alvla.  12  Ala.  017:  46  Am.  Dec.  260. 
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Zaohbbt  v.  Mobilb  and  Ohio  Railroad  Compant. 

(76  Mnnmm,  74A.] 

CABBIBXR  OF  PA8SENGSBS.— A  BLIND  MAN  OUINNOT 
LAWFULLY  BB  EXCLUDED  from  a  raUway  train  because  he  It 
not  attended  by  any  assistant 

Bucklej  ft  Halsell,  and  D.  W.  Heidelberg,  for  the  appellant 

J.  A.  P.  Campbell,  for  the  appellee. 

™»  WHITFIELD,  J.    The  demurrer  to  the  gpecial  plea 
should  haye  been  sustained.    The  former  opinion  of  this  court 
stated  this.    The  Uind  man  in  this  case  ^%id,  at  the  times  re- 
ferred to  in  the  declaration,  when  he  applied  for  tickets  and  per- 
mission to  travel  on  defendant's  cars,  as  much  skill  and  ability 
to  travel  without  help  or  att^idants  as  any  blind  man  could 
have.''    The  declaration  avers  that,  though  blind,  he  was  other- 
wise qualified  to  travel  on  the  railroad  cars,  and,  in  fact,  had 
traveled  for  several  years  constantiy  on  appellee's  railroad  with- 
out objection.    The  demurrer  to  this  declaration  was  overruled, 
and  the  present  demurrer  to  the  special  plea  presents  the  same 
objections,  and,  of  course,  shotdd  have  been  sustained.    It  is  not 
every  sick  or  crippled  or  infirm  person  whom  a  railroad  regular 
«tion  can  exclude,  but  one  so  sick  or  so  crippled  or  so  infirm  as 
not  to  be  able  to  travel  without  aid.    And  so  it  is  not  every 
blind  person,  but  one  who,  though  blind,  is  otherwise  incom- 
pet^it  to  travel  alone  on  the  car&    Otherwise  we  would  be  com- 
pelled to  hold  that  one  suffering  from  sicknees,  no  matter  how 
slight,  or  one  who  had  lost  an  arm  or  leg^  or  one,  no  matter  how 
active  physically,  and  no  matter  how  expert  a  traveler,  though 
being  blind,  could  be  shut  out  by  such  a  rule.    And  this  ought 
not  to  be^  and  cannot  be,  sound  law.    We  are  asked  to  hold  that 
a  regulation  that  no  blind  person  whatever  shall  travel  unac- 
companied by  an  assistant,  no  maAier  how  skillful  or  expert  a 
traveler  he  may  have  been,  or  may  be,  and  no  matter  how  per- 
fectly ^•^  qualified  in  every  other  respect  to  travel  on  cars  un- 
accompanied, is  a  reasonable  rule.    This  cannot  be  sound.    Each 
case  must  depend  on  its  own  facts,  and  the  reasonableness  of  the 
refusal  to  sell  the  blind  person  a  ticket  must,  on  principle,  de^ 
pend  not  on  a  tmirersal,  arbitrary,  and  undiscriminating  rule 
like  this  one,  but  on  the  capacity  to  travel  unaccompanied,  of 
the  particular  blind  person^  as  shown  by  the  proof  on  that  point 
in  his 


618  People's  Bank  v.  Smith  Bros.  &  Co.  [Miss. 

Jndgm^it  reyeised,  demuirer  to  special  plea  sastained,  and 
remanded. 


0ARRIBB8  OF  PASSBNGBBS.-— A  common  carrier  of  passengers 
cannot  refuse  to  carry  a  person,  otherwise  qnallfled,  npon  the  sole 
ground  that  he  is  blind:  Zachery  ▼.  Mobile  etc  B.  B.  Oo,  74  Miss. 
520;  00  Am.  St  Bep.  629,  and  notet^ 


Fboplb  8  Bank  v.  Smith  Bbothbbs  &  Company. 

[75  Umtaam,  7M.] 

OABNISeMBNT-QUBSTIONS  WHICH  MAY  BB  TBIBD 
UPON.— In  a  proceeding  by  garnishment,  where  the  person  gar- 
nished  admits  having  In  his  possession  the  moneys  garnished,  but 
claims  that  they  do  not  belong  to  the  defendant  in  the  writ,  but  have 
been  by  him  transferred  to  another,  the  court,  if  the  plaintiff  daims 
this  transfer  to  be  fraudulent  and  void  as  against  iQm,  has  power 
to  try  and  determine  this  Issue* 

F.  M.  Barber  and  Mayes  ft  Hairisy  for  the  appellant 

White  ft  Neyille^  for  the  appellee. 

»«*  WHITFIELD,  J.  It  is  true,  as  held  in  Porter  v.  West, 
64  Miss.  548,  that  the  plaintiff  in  attachment  has  no  right  to 
suggest  for  the  garnishee  that  a  third  party  claims  the  fund  ii^ 
the  hands  of  the  garnishee,  that  suggestion  being  permitted  to 
be  made  by  the  garnishee,  to  protect  him  against  a  possible 
double  payment  of  the  debt  gamisheed.  But  the  case  holds 
nothing  further  than  that,  in  order  to  make  such  third  person  a 
party  litigant  to  the  issue,  as  between  the  plaintiff  and  himself, 
the  garnishee  in  snoh  case  not  making  himself  any  contest,  but 
paying  the  money  into  court  and  being  discharged,  the  garnishee 
must  suggest  that  such  third  party  has  a  claim:  Code  1892, 
sec.  2143.  In  order  that  a  third  party  may  thus  become  a 
party  to  the  record,  and  ^^contest  with  the  plaintiff  the  right  to 
the  money,  debt,  or  propertgr,''  it  is  a  statutory  condition  prece- 
dent that  he  must  be  suggested  by  the  garnishee  as  such  claim- 
ant, ^^^  and  be  made  such  party  litigant  as  a  result  of  snch  sug- 
gestion by  the  garnishee.  West  waa  an  assignee  in  a  general  as^ 
signment  for  creditors,  and  voluntarily  came  in  propounding  a 
claim  to  the  debts  due  the  assignors  by  the  garnishees,  they  (the 
garnishees)  having  admitted  they  owed  the  debts  to  the  as- 
signors, and  not  having  snggested  that  any  third  party  had  any 
claim  to  them.  That  is  the  whole  extent  of  that  case.  It  is  no 
authority  for  the  proposition  that  a  garnishee  who  has  been  sum- 
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moned  as  such^  and  '^notified''  that  the  fund  he  holds  is  claimed 
by  a  third  party,  and  who,  instead  of  protecting  himself  under 
the  statute  by  paying  the  money  into  court,  and  having  the 
claimant  summoned  to  '^contest  with  the  plaintiff  the  right  to 
the  fund,''  himself  elects  to  litigate  with  the  plaintiff  the  issue 
that  ought  to  be  litigated  by  the  claimant,  can  object  to  the 
trial  in  this  proceeding  of  the  issue  tendered  by  the  traverse  of 
his  answer. 

Mrs.-  Bulandi  did  not  contest  this  issue  in  the  circuit  court. 
The  appellant  voluntarily  did  it  for  her.  That  issue  arose  on 
the  traverse  of  appellant's  garnishment  answer,  and  was  whether 
the  money  in  bank  deposited  to  the  credit  of  Mrs.  Bulandi  was, 
in  fact,  the  money  of  the  debtor  in  attachment,  her  husband,  by 
reason  for  a  fraudulent  transfer  of  it  to  her  by Jiim.  '^his  spe- 
cial statutory  proceeding  was  borrowed  from  equity  jurispru- 
dence": Kellogg  V.  Freeman,  50  Miss.  130.  And  we  think  it  is 
settled  by  Gregory  v.  Dodds,  60  Miss.  549,  and  Dodds  v.  Qregory, 
61  Miss.  351,  that  this  inquiry  can  be  made  in  this  proceeding 
on  the  traverse  of  tfie  garnishee's  answer.  The  point  made 
here  that  this  is  using  garnishment  process  as  a  bill  in  equity  to 
set  aside  a  fraudulent  transfer,  must  surely  have  been  considered 
by  the  court  in  Dodds  v.  Oregoiy,  61  Miss.  351.  Besides^  a  care- 
ful examination  of  the  authoritieB  has  satisfied  us  that,  on  prin- 
ciple and  authority,  the  view  annou^jiced  is  the  sound  one. 
Cases  cited  by  learned  counsel  for  appellant  do  not  sustain  this 
contention:  Harris  v.  Phoenix  Ins.  Co.,  35  Conn.  310,  does  not 
touch  the  question.  In  Toomer  v.  Bandolph,  60  Ala.  356,  it 
was  held  that,  in  that  state  in  an  action  ^^  at  law — ^the  mort- 
gage there  creating  an  estate  in  the  land  in  the  mortgagee — ^the 
rents  collected  by  the  mortgagee,  who  was  in  possession,  were  his 
(the  mortgagee's)  property,  and  not  the  mortgagor's,  and  of 
course  not  gamishable  as  the  mortgagor's.  So,  in  Johnson  v. 
Brant,  38  Kan.  759,  the  court  states  that  the  money  paid  into 
the  bank  on  Johnson's  mortgage  was  never  thereafter  Clarke's 
money — ^the  defendant.  It  had  become  Johnson's  money,  he 
holding  a  mortgage  on  lands  on  which  the  money  was  realized, 
executed  by  Clark.  This  money  Clark's  agent.  Plaque,  paid 
Johnson's  agent,  the  bank,  on  Clark's  admitted  valid  debt  to 
Johnson.  How  could  the  bank  be  gamisheed  as  owing  Clark, 
Johnson's  money  collected  on  his  mortgage?  The  distinction  is 
plain.  Kearney  v.  Nixon,  19  La.  Ann.  16,  was  an  effort,  by 
various  irrelevant  interrogatories,  to  get  out  of  the  garnishee  evi- 
dence, and  them,  on  that  evidence,  to  have  propeiiy  owned  by  the 
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garnishee  subjected  to  plaintiff's  demands.  The  property  in 
that  case  was  claimed  by  the  garnishee  as  his  own,  not  belonging 
to  anybody  elae  in  any  way,  or  claimed  by  anybody  else.  Thai 
is  not  this  case.  The  bank  here  does  not  claim  to  be  the  owner 
of  the  money,  the  deposit,  in  any  absolute  sense,  so  as,  for  ex- 
ample, that  it  does  not  owe  Mrs.  Bulandi  the  amount  of  the  de- 
posit It  daims,  it  is  true,  that  the  relation  of  debtor,  on  its 
part,  exists  to  Mn.  Bulandi,  in  whose  name  the  deposit  wss 
made.  Not  that  it  is  not  liable  to  Mrs.  Bulandi,  or  the  real 
owner  of  the  deposit,  in  any  event,  as  was  the  exact  claim  in  the 
Keamey-Nixon  case^  but  the  very  question  at  issue  here  i%  To 
whom  does  the  deposit,  in  fact>  belong,  Mr.  or  Mrs.  Bulandi? 
And  that  it  was  competent  to  inyestigate  and  settle  that  issue 
made  by  the  trayerse  of  the  garnishment  answer  in  this  proceed- 
ing,  is,  we  think,  well  settled:  Dodds  ▼.  Gregory,  61  Miss.  351; 
Gregory  ▼.  Dodde^  60  Miss.  549;  Drake  on  Attachment,  sees. 
458,  598;  Waples  on  Attachment,  213;  Keeler  ▼.  St.  John,  22 
Iowa,  565;  8  Am.  ft  Eng.  Ency.  of  Law,  Ist  ed.,  1180;  Fearey 
Y.  Cummingm  4i  Mich«  876;  Yan  Ness  y.  McLeod,  2  Idaho, 
1149. 

The  case  of  Doggett  y.  St.  Louis  etc.  Ins.  Co.,  19  Mo.  203, 
cited  by  ^^  appellant's  counsel,  squarely  suppprts  our  Yiew, 
and  correctly  distinguishes  Van  Winkle  y.  Mc  E.ee,  7  Mo.  435, 
the  court  saying:  '^Wh^n  a  person  is  summoned  as  a  debtor  of 
the  defendant,  and  in  his  answer  states  the  fact  of  an  assignment 
of  the  debt  to  a  third  person,  if  such  assignment  is  fraudulent  as 
to  the  plaintiff,  who  is  an  execution  creditor,  then  the  garnishee 
is,  80  far  as  that  proceeding  is  concerned,  the  debtor  of  defendant, 
and  not  of  his  assignee,  and  may  be  required  to  pay  the  money 
to  satisfy  the  plaintiff's  judgment.  There  is  no  other  incouYen- 
ience  in  proceeding  to  determine  the  question  of  the  Yalidity  of 
the  assignment  in  this  case.  That  would  arise  in  any  case  in 
which  a  garnishee  admitted  himself  to  hsYe  been  the  debtor  of 
the  defendant,  and  then  stated  that  some  third  person  claimed 
the  debt  as  assignee.  In  aU  such  cases,  the  plaintiff  has  the 
right  to  hsYO  the  fact  tried,  whether  the  garnishee  is  still  the 
debtor  of  the  defendant,  so  as  to  be  liable  to  pay  his  judgment 

The  case  of  Hutchins  y.  Hawlej,  9  Yt.  296,  is  plainly  distin- 
guishable on  seYeral  grounds. 

The  principle  is^  of  course,  limited  by  the  consideration  that 
the  garnishee  cannot  be  held  for  more  than  he  had  when  serYcd 
—for  funds  he  had  prsYiousIy  parted  with — ^in  this  proceeding, 
B8  held  in  Feaiy  y.  Cummings^  41  Mieh.  884. 
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Ordinarily,  the  plaintiff  has  no  larger  right  against  the  gar- 
nishee than  the  debtor  has;  but  in  case  of  a  fraudulent  transfer 
by  a  debtor  to  a  third  party,  the  plaintiff  may  set  it  aside,  though 
the  debtor,  in  pari  delicto,  cannot:  Drake  on  Attachmeni^  sec 
468;  Van  Ness  y.  McLeod,  2  Idaho,  1150. 

AffirmedL 


GABNISHMBNT-^UBSnONS  TRIABLB  UPON.— A  gamlshee 
must  exhaust  all  legal  means  to  avoid  judgment  against  him:  See 
monographic  note  to  Sessions  ▼.  Stevens,  46  Am.  Dec.  343.  He  may 
avaU  himself  of  every  defense  which  could  have  proved  available 
In.  an  action  brought  against  him  by  the  defendant:  Extended  note 
to  Hanna's  Syndics  v.  Laurlng,  18  Am.  Dec.  841.  When  the  answers 
of  the  garnishee  are  satisfactory  to  the  plaintiff,  the  judgment  of  the 
court  may  be  taken  thereon;  but  when  his  answers  are  not  satisfac- 
tory to  the  plaintur,%ui  issue  may  be  made  up  and  tried  by  a  jury  as 
III  otbsr  CMMK  Adana  v.  Filer,  7  Wis.  806;  73  Am.  Dee.  4ia 


Bbilt  V.  Gabtbb. 
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CROPS— FORECLOSURE  SALB.--Grops  unsevered  from  the 
land  at  the  confirmation  of  a  foreclosure  sale  become  the  property 
of  the  purchaser,  though  raised  by  a  tenant  of  the  mortgagor  who 
was  not  a  party  to  the  foreclosure  suit  It  is  otherwise  with  crops 
severed  before  the  confirmation, 

Bramlett  &  Tucker,  for  the  appellant 

F.  A.  McLane,  A.  G.  Shannon,  and  E.  H.  BatcUfle,  for  the 
appellee. 

*^  WHITFIELD,  J.  The  first  sale  under  the  foreclosure 
of  the  first  trust  doed  took  place  January  4,  1896,  and  was  con- 
firmed, deed  being  executed  and  delivered  March  16, 1896.  The 
second  sale  under  the  foreclosure  of  the  second  trust  deed  oc- 
curred July  6, 1896,  and  was  confirmed,  deed  being  executed  and 
delivered  July  24, 1896.  The  land,  and  the  crops  growing  there- 
on and  unsevered  from  the  soil,  passed  to  the  purchaser  at  the 
foreclosure  sale,  from  the  date  of  the  confirmation  of  that  sale, 
Jul;  24, 1896.  If  any  part  of  the  nine  bales  of  cotton  had  been 
gathered  prior  to  that  date  (which  can  be  shown  by  testimony 
on  another  trial),  such  part  would  go  to  the  appellee,  the  pur- 
chaser from  the  sublessees  of  the  land.  Prior  to  the  confirma- 
tion of  the  sale,  the  trust  deed  was  a  mere  security  for  the  debt. 
After  the  confirmation,  the  purchaser  at  the  foreclosure  sale  had 
an  absolute  titles  in  which  the  securily  had  become  merged;  and 
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the  crops  uxiBevered,  then  on  the  land,  were  as  absolutely  his  aa 
are  the  crops  on  any  land  the  property  of  him  who  owns  the  land 
absolutely  by  full  title. 

^^  The  mortgagee  who  enters  after  condition  broken, 
whether  in  pais,  or  af  t^  judgment  in  ejectment,  on  the  legal  title 
he  has  after  condition  broken,  is^  under  our  statute  and  decisions, 
simply  a  mortgagee  in  possession,  under  a  legal  title,  it  is  true^ 
but  a  legal  title  to  be  used  simply  to  make  his  security  available. 
The  rents  and  profits  which  he  gets,  while  so  in  possession,  he  re- 
ceives as  the  property  of  the  mortgagor,  to  be  applied  in  liquidar 
tion  of  the  mortgagor's  debt  to  him:  Buck  y.  Payne,  52  Miss. 
271;  Code  1892,  sec.  2449,  with  citations.  Even  if  the  mort- 
gagee, after  condition  broken,  secures  merelfr  a  decree  of  fore- 
closure, that  decree  does  not,  proprio  vigore,  change  the  above 
rule:  Wathen  v.  Glass,  54  Miss.  384;  Allen  v.  Elderkin,  62  Wis. 
628.  But  after  the  deed  has  been  delivered,  and  foreclosure 
sale  has  been  confirmed,  the  mortgagee  claims  no  longer  under 
the  mortgage,  as  a  mortgagee,  having  a  mere  security  for  his 
debt,  and  no  estate  in  the  land,  but  he  claims,  aa  absolute  owner, 
under  a  confirmed  sale  and  deed,  having  the  whole  estate  in  the 
land,  and  all  the  unsevered  crops  as  part  of  the  land.  This  is 
the  true  doctrine,  clearly  announced  in  the  following  decisions, 
from  states  which  treat  mortgages,  as  we  do,  as  conferring  no  es- 
tate (by  their  execution)  in  the  land,  but  as  giving  mere  liens  or 
security  for  the  debt:  Beckman  v.  Sikes,  35  Ean.  122;  Allen  v. 
Elderkin,  62  Wis.  628;  Downard  ▼.  Oroft,  40  Iowa,  598;  Smith 
v.  Hague,  25  Ean.  248;  Gregory  v.  Bosenkrans,  72  Wis.  222; 
Richards  v.  Knight,  78  Iowa,  71;  2  Jones  on  Mortgagee,  sec. 
1658;  1  Pingree  on  Mortgages,  sees.  880-884. 

Of  course,  in  states,  holding  the  view  that  the  execution  of  the 
mortgage  creates  an  estate  in  the  land,  the  above  rule  is  the  law: 
Jones  V.  Thomas,  8  Blackf.  428;  Shepard  v.  Philbrick,  2  Denio, 
174;  Lane  v.  King,  8  Wend.  586,  586;  24  Am.  Dec.  105— three 
decisions  rendered  at  a  time  when,  in  New  York  and  Indiana, 
the  execution  of  the  mortgage  conferred  an  estate  in  the  land. 
In  Indiana,  the  statute  has  been  changed,  and  the  mortgage  put 
on  *****  the  footing  it  had  under  our  statute:  See  Heavilon  t. 
Farmers'  Bank,  81  Ind.  253,  254.  The  only  decision  we  have 
seen  to  the  contrary  (in  a  state  holding  our  doctrine  as  to  mort- 
gages and  trust  deeds)  is  Cassilly  v.  Rhodes,  12  Ohio,  95,  96,  a 
decision  elsewhere  repudiated  (as  in  Downard  v.  Oroff,  40  Iowa, 
599,  and  Jones  v.  Thomas,  8  Blackf.  428)  and  manifestly  un- 
sound.   It  seems  to  be  held,  in  Richards  r.  E[night,  78  Iowa,  71, 
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that  if  the  crops  are  matured  when  the  sale  is  confirmed,  and,  as 
it  IB  saidy  '^0  longer  demanding  nurture  from  the  soil/^  they  will 
pass  to  the  purchaser  from  the  mortgagor,  though  unsevered; 
but  this  is  unsound^  as  is  shown  in  Beckman  y.  Sikes,  35  Kan. 
122. 

It  is  said  that  the  lessee  or  tenant  of  the  mortgagee  ought  not 
to  be  required  to  pay  more  than  the  rent,  and  that  the  mort- 
gagor, after  condition  broken,  is  a  tenant  at  will  to  the  mort- 
gagee, and  entitled  to  emblements,  and  ingress  and  egress  to  har- 
vest them.  But,  under  the  law,  even  as  it  had  been  held  in  this 
state,  and  the  above  states  holding  our  view  of  mortgages,  this 
is  not  true.  A  tenancy  at  will  is  determinable  at  the  will  of 
either  party,  and,  when  the  parties  place  themselves  in  that  re- 
latioUi  the  law  attaches  to  the  relation,  from  the  uncertainty  of 
the  tenure,  the  right,  on  the  part  of  a  tenant  required  to  move 
out  in  the  middle  of  a  crop  season,  to  his  growing  crops.  Both 
parties  understand  this,  and  enter  into  the  particular  relation 
with  full  knowledge  of  the  tenant's  right  fixed  by  the  law.  But 
the  mortgagor,  after  condition  broken,  holds  as  by  his  contract 
only,  modified,  it  is  true,  by  the  statute  making  the  mortgage  a 
lien  only.  "His  right  to  the  growing  crops,  part  of  the  soil,  is 
measured  by  his  contract,  and  liable  to  be  cut  off  by  a  sale  and 
confirmation  in  pursuance  of  that  contract,  if  not  matured  and 
severed  before  confirmation.  This  is  well  settled.  In  Lane  v. 
King,  8  Wend.  585,  24  Am.  Dec.  105,  it  is  said,  quoting  from 
Powell  on  Mortgages^  213:  ''As  to  emblements,  there  is  a  dis- 
tinction between  tenants  who  have  particular  estates  that  are  un- 
certain, defeasible  by  the  act  of  the  parties  or  by  the  act  of  God, 
and  those  who  have  particular  estates  uncertain,  ^^  defeasible 
by  a  title  paramount;  for,  in  the  latter  case,  he  that  hath  the 
right  paramount  shall  have  the  emblements.  The  mortgagee, 
undoubtedly,  as  against  the  mortgagor  and  his  grantees,  has  the 
paramount  righf 

And  the  court  suggests,  furthermore,  in  this  case  (page  585), 
that  "there  is  no  privity  of  contract  or  estate  between  the  mort- 
gagee and  the  purchaser  of  the  interest  of  the  mortgagor,'^  saying 
such  purchaser  is  a  trespasser  as  to  the  mortgagee.  In  Jones  v. 
Thomas,  8  Blackf.  428,  this  reasoning  is  noticed,  but  the  court 
says  the  position  is  sound  for  a  better  reason,  towit,  that  ''every 
person  who  takes  under  a  mortgagor  takes  subject  to  all  the 
rights  of  the  mortgagee,  unimpaired  and  unaffecj^ed.  When, 
therefore,'*  says  the  court,  "a  mort^gee  obtains  the  absolute  es- 
tate in  fee  of  the  mortgaged   premises,  by  becoming  the  pur- 
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chaser  under  a  f  orecloBnre  and  sale^  he  ia  entitled  to  the  emble- 
ments^  and  may  maintain  trespass  against  the  mortgagor  or  his 
lessee  for  taking  and  canying  away  the  crops  growing  at  the 
time  of  the  sale,  the  title  and  interest  of  the  mortgagor  being 
subject  to,  and  liable  to  be  divested  by,  a  sale  and  foreclosure  of 
the  mortgaged  premises/'  citing  many  authorities. 

And  in  Beckman  y.  Sikes,  35  Kan.  122,  it  is  said:  ''The  fact 
that  the  mortgagee  •  •  •  •  sold  the  growing  crop  prior  to  the 
.  •  •  •  sale  of  land,  •  •  •  •  does  not  vary  the  case,  because  he 
could  not  pass  a  tittle  greater  than  his  own;  and  therefore  Sikea 
[the  purchaser  from  the  mortgagor]  obtained  no  better  right  to 
the  growing  crop  than  Baker  [the  mortgagor]  had  or  could  give. 
Of  course,  the  mortgage,  as  well  as  the  decree  of  foreclosure,  was 
only  a  lien  upon  the  land,  and  conferred  no  title.  The  title  and 
right  of  possession  remained  in  the  mortgagor  until  the  sale  and 
conveyance  of  the  land.  Until  that  time  he  was  entitled  to  the 
use  of  the  land,  and  to  all  the  crops  grown  thereon  that  had 
ripened  and  were  severed.  The  lien  of  the  mortgage,  however, 
attached  to  the  growing  crops  until  they  were  severed,  as  well  as 
the  land.  The  mortgagor  planted  the  crop  knowing  that  it  was 
subject  to  the  mortgage,  ^^^  and  liable  to  be  divested  by  the 
foreclosure  and  sale  of  the  premises.  Anyone  who  purchased 
such  crops  from  him  took  them  subject  to  the  same  contingency, 
as  the  recorded  mortgage  and  the  decree  of  foreclosure  were  no- 
tice to  him  of  the  existence  of  the  lien.  If  the  land  is  not  sold 
until  the  crops  ripen  and  are  severed,  the  vendee  of  the  mort- 
gagor would  ordinarily  get  a  good  title;  but  if  the  land  was  sold 
and  conveyed  while  the  crop  was  still  growings  and  there  was  no 
reservation  or  waiver  of  the  right  to  the  crop  at  such  sale,  the 
title  to  the  same  would  pass  with  the  land/'  citing  a  multitude 
of  authorities.    And  see  1  Pingree  on  Mortgages,  sees.  880,  884. 

The  fact  that  Carter  and  the  tenants  in  possession  were  not 
parties  to  the  foreclosure  suit — ^whatever  effect  that  fact  may 
otherwise  have  as  to  the  remedy  and  the  writs  of  assistance — does 
not  alter  the  rights  of  the  purchaser  at  the  foreclosure  sale,  as 
against  them.  Those  rights  are  just  the  same  as  if  they  had 
been  parties,  as  clearly  pointed  out  in  Downard  v.  Groff,  40  Iowa, 
598,  599. 

Judgment  reversed  and  cause  remanded. 

CfROPS— RIGHT  TO  UPON  FORBCT^SURE  SALE  OP  IiANT>.— 
The  sale  of  land  under  a  deed  of  tnist  carries  with  It  the  growing 
crops  sown  by  the  mortj?apor:  Hayden  v.  Burkemper.  101  Mo.  644; 
20  Am.  St  Bep.  043.    As  between  a  purchaser  of  land  on  a  fore* 


March,  1898.]  Bowzee  v.  Pierce.  626 

closure  sale  and  the  mortgagor's  tenant,  crops  planted  by  the  latter, 
and  matured  when  the  sheriff's  deed  is  executed,  although  not  sev- 
ered, do  not  pass  by  the  sale:  Hecht  y.  Dettman,  66  Iowa,  679;  41 
Am.  Bep.  131,  and  note.  The  purchaser  of  mortgaged  lands  at  fore- 
closure sale  is  not  entitled  to  the  ungathered  crops  as  against  a  pur- 
chaser thereof  from  the  mortgagor  before  the  foreclosure:  Willis  r. 
Moore,  69  Tex.  628;  46  Am.  Rep.  284.  See  extended  note  to  Crews 
T.  Pendleton,  19  Am.  Dec.  763;  First  Nat.  Bank  v.  Beegle,  62  Kjul 
709;  89  Am.  8t  Bapw  966;  Monday  ▼•  (TNell,  44  Neb.  724;  48  Am. 
St  Bep.  76QL 
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[76  MiaUWiftl,  848.] 

DBDIOATION  TO  PUBLIC  USB-PBIVATB  CITIZEN, 
WHBN  MAY  SUSTAIN  SUIT  TO  PREVENT  A  CHANGE  OF  THE 
USE.— If  municipal  authorities  are  about  to  put  property  dedicated 
for  use  as  an  ornamental  park  to  a  different  use,  donors  of  such 
property,  or  any  lot  owner,  and  perhaps  any  private  citizen,  may 
malntaiir  a  suit  to  enjoin  the  proposed  use. 

MUNICIPAL  COBPORATIONS-TITLB  OF  TO  LANDS 
CONVEYED  FOB  A  PUBLIC  USE.— Where  land  is  conveyed  to  a 
municipal  corporatlcm  to  be  held  only  for  public  use  as  an  orna- 
mental park,  subject  to  such  regulations  as  it  may  make  for  fencing 
and  ornamenting  the  same,  keeping  it  in  good  order  and  preventing 
nuisances,  It  does  not  acquire  an  absolute  title,  and  has  no  right  to 
convey  the  land  nor  to  put  it  to  any  use  not  consistent  with  that 
specified  In  the  deed* 

MUNICIPAL  OOBPOBATIONS.  —  UNLAWFUL  OHANOB 
OF  A  PUBLIC  USB— WHAT  IS.— If  land  is  conveyed  to  a  municipal 
corporation  to  be  held  only  as  an  ornamental  park.  It  has  no  right 
to  erect  a  schoolhouse  thereon. 

IF  A  MUNICIPAL  COBPOBATION  ABANDONS  A  USB 
FOB  WHIOH  PROPERTY  WAS  CONVEYED  to  it,  it  does  not 
thereby  acquire  a  right  to  devote  it  to  some  other  and  inconsistent 
use.   On  the  contrary,  the  property  reverts  to  the  original  donors. 

J.  D.  Fontaine^  for  the  appellantB. 
Blair  ft  Andeison^  for  the  appellees. 


WHITFIELD,  J.  The  original  bill  in  this  case  charged 
that  on  the  twenty-fifth  day  of  May,  1854,  a  deed  was  executed  by 
the  grantors  therein  to  the  president  and  selectmen  of  the  town 
of  Pontotoc,  and  their  successors  in  office,  to  lots  Nos.  20  and  21 
in  the  southwest  quarter  of  section  33,  township  9,  range  3  east, 
*'onIy  for  •**  public  use  as  an  ornamental  park,  subject  to  such 
regulations  as  they  may  make  for  the  purpose  of  fencing  and 
ornamenting  the  same,  and  keeping  the  same  in  good  order,  and 
preventing  nuisances  for  anything  tending  to  snbvert  the  before- 
declared  object  of  the  donors  of  money  to  purchase  the  same**; 
that  said  dedication  was  duly  consummated  by  acceptance  on 
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the  part  of  the  public  authorities;  that  the  beard  of  major  and 
aldermen  of  the  town  of  Pontotoc  are  the  successors  in  office  of 
the  said  president  and  selectmen  of  the  said  town  of  Pontotoc; 
that  the  said  board  of  mayor  and  aldermen  of  the  town  of 
Pontotoc  declared  the  said  town  to  be  a  separate  school  district; 
that  the  school  building — the  Pontotoc  Male  Academy — ^in 
which  said  separate  school  district  school  was  taught^  had  been, 
on  or  about  the  twenty-eighth  day  of  January,  1897,  destroyed  by 
fire;  that  the  said  board  had  contracted  with  one  E.  C.  Pierce  to 
erect  another  schoolhouse,  and  that  said  Pierce,  instead  of  build- 
ing said  Bchoolhouse  upon  the  site  of  the  burned  school  building, 
or  on  land  belonging  to  said  Pontotoc  Male  Academy,  had  be- 
gun the  construction  of  said  building  upon  said  lot  No.  20,  and 
he  was  doing  this  under  the  direction  and  with  the  consent  and 
approbation  of  said  board  of  mayor  and  aldermen;  that  com- 
plainants were  lotholders  within  the  corporate  limits  of  the  town 
of  Pontotoc,  without  saying,  however,  whether  their  lots  ad- 
joined the  public  square  or  not;  that  the  erection  of  said  school- 
house  building  upon  said  lots  was  putting  them  to  a  use  other 
than  that  authorized  by  the  terms  of  said  deed  of  dedication,  and 
was  not  consistent  with  or  necessary  to  the  principal  use  for 
which  said  dedication  was  made — ^that  of  an  ornamental  park 
only;  that  the  erection  of  the  said  schoolhouse  building  upon  said 
lots  was  a  direct  and  palpable  violation  of  the  use  for  which  said 
lots  of  land  were  dedicated;  and  prayed  an  injunction  against  said 
Pierce  and  the  said  board  of  mayor  and  aldermen. of  the  town  of 
Pontotoc  to  restrain  them  from  erecting  said  buildings  upon  said 
lots,  and  using  said  lots  for  schoolhouse  ^'^  purposes,  and  to 
enforce  the  proper  use  of  said  lots  according  to  the  terms  of  the 
deed  dedicating  them. 

*  This  bill  was  filed  on  behalf  of  complainants  and  other  resi- 
dent citizens  of  said  town.  Subsequently,  the  complainants 
asked  leave  to  amend  their  bill,  by  making  J.  F.  Wray  and  W. 
J.  Rogers,  two  of  the  original  donors  of  the  purchase  money  of 
the  land,  parties  complainant.  The  original  bill  further  alleged 
that  the  dedication  was  made  subject  to  '^such  regulations  as  the 
dty  authorities  might  make  for  the  purpose  of  fencing  and  or- 
namenting the  same,  and  keeping  the  same  in  good  order,  and 
preventing  nuisances,  or  anything  tending  to  subvert  the  before- 
declared  object  of  the  donors  of  money  to  purchase  the  same.'' 
The  language  of  the  deed  is  as  follows:  '^o  have  and  to  hold 
the  aforesaid  lots  to  the  said  party  of  the  second  part,  and  their 
successors  in  office,  f orever,  but  only  for  public  use  as  an  omar 
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mental  park,  subject  to  such  regulations  as  they  may  make  for 
the  purpose  of  fencing  and  ornamenting  the  same,  and  keeping 
the  same  in  good  order,  and  preventing  nuisances,  or  anything 
tending  to  subvert  the  before-declared  object  of  the  donors  of 
money  to  purchase  the  same/' 

The  defendants  demurred  to  the  bill  upon  the  grounds:  1. 
That  the  complainants  failed  to  show  that  they  would  be  in- 
jured in  any  way  whatever,  either  as  taxpayers^  property  owners, 
or  citizens  of  said  town,  or  otherwise,  by  the  building  of  said 
school  house,  and  that  they  did  not  show  that  the  construction 
of  said  building   would  be  a  public   injury;  2.  That  the  bill 
showed  that  the  building  of  said  schoolhouse  would  not  cause 
any  injury,  special  or  peculiar,  to  complainants,  or  any  injury 
other  than  such  as  would  be  common  to  all  the  citizens  of  said 
town;  3.  That  the  complainants  had  no  right  to  institute  the 
suit,  but  that  it  should  be  brought  by  the  proper  public  official 
on  behalf  of  all  the  citizens  of  said  town;  4.  That  the  bill  showed 
that  said  lots  had  been  abandoned  for  the  purposes  for  which 
they  were  dedicated,  and  that  the  said  town,  therefore,  had  ac- 
quired the  right  to  use  them  for  any  other  legitimate  purpose. 
*«^  Affidavits  were  taken  by  both  parties.    The  chancellor 
disallowed  the  amendment,  sustained  the  demurrer,  dissolved  the 
injunction,  and  dismissed  the  bill. 

It  may  be  conceded  that  the  preponderance  of  tbe  testimony 
showed  that  the  public  school  building  was  being  erected  on  one 
comer  of  the  square,  upon  a  pari  of  the  ground  considerably  cut 
up  by  gullies,  and  which  £he  city  authorities,  or  Pierce^  had  had 
filled  up  to  make  a  foundation  for  the  building. 

The  bill  in  this  case  is  not  filed  to  abate  a  nuisance,  either  pub- 
lic or  private.  The  cases  of  Qreen  v.  Lake,  54  Miss.  640,  28  Am. 
Rep.  878,  and  Whitfield  v.  Rogers,  26  Miss.  84,  69  Am.  Dec.  244, 
are  both  inapplicable  bere.  And  the  case  of  Chicago  v.  Union 
Building  Assn.,  102  Dl.  379,  40  Am.  Rep.  698,  is  also  inapplic- 
able,  norbeing  a  bill  filed  on  the  line  of  the  bill  in  the  case  at 
bar.  Neither  is  this  bill  filed  to  enjoin  the  collection  of  taxes  or 
of  local  charges.    Cases  of  that  character  are  also  malapropoa. 

The  amendment  should  have  been  allowed.  And  treating 
the  bill  as  so  amended,  it  would  be  one  by  the  original  com- 
plainants, and  two  of  the  original  donors  of  the  purchase  money 
of  the  land  dedicated  to  public  use  as  an  ornamental  park  alone, 
against  the  dty  authorities  and  the  contractor,  to  restrain  them 
from  devoting  the  land  dedicated  to  any  other  use  than  that 
named  in  the  dedicating  deed,  and  to  secure  to  the  town  the  very 
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use  to  which  the  owners  of  the  property  makmg  the  dedication 
declared  it  should  be  devoted.  It  ia  well  settled  that  such  a  bill 
may  be  filed  by  such  donors,  as  well  as  by  the  city  authorities^ 
and  against  the  city  authorities,  restraining  them  from  devoting 
the  property  to  an  inhibited  use,  when  they  themselves  violate 
the  trust  by  seeking  to  devote  the  land  to  any  other  than  the 
declared  use.  And  many  authorities  hold  it  may  be  maintained 
by  any  lotowner  in  the  city:  Church  v.  Portland,  18  Or.  73;  6 
L.  £.  Ann.  259,  and  the  exhaustive  note  thereto;  Daniel  t.  Jack- 
0W9LJ,  1  Freem.  Ch.  59. 

In  the  note  at  page  260,  in  6  Law  Beporfai^  Annotated,  it  is  said: 
^'If  the  dedicated  property  be  put  to  a  use  foreign  to  that  con- 
templated by  ^^  the  dedication,  any  property  owner  may  in- 
hibit such  use'':  Citing  many  cases.  And  at  page  262  the  same 
doctrine  is  declared  in  the  conclusion  of  the  note^  citing  many 
other  authorities:  Warren  v.  Mayor,  22  Iowa,  851;  Board  of  Ed- 
ucation V.  Edson,  18  Ohio  St.  221,  98  Aul  Dec.  114;  2  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  653,  and  i\2  authorities  in 
note  1,  sec.  915.  In  this  last  section  Mr.  Dillon  observes:  'H  the 
property  of  such  a  corporation  be  illegally  or  wrongfully  int^- 
fered  with,  or  its  powers  misused,  ordinarily,  the  action  to  pre- 
vent and  redress  the  wrong  should  be  brought  by  and  in  the 
name  of  the  corporation;  but  if  the  officen  of  the  corporation  are 
parties  to  the  wrong,  or  if  they  will  not  discharge  their  duty, 
why  may  not  any  inhabitant  ....  be  allowed  to  maintain  in 
behalf  of  all  similarly  situated  a  class  suit,  to  prevent  or  avoid  the 
illegal  or  wrongful  act?  Such  a  right  is  especially  necessary  in 
the  case  of  municipal  and  public  corporations,  and  if  it  be  denied 
to  exist,  they  are  liable  to  be  plundered,  and  the  taxpayers  and 
property  holders,  on  whom  the  loss  will  eventually  fall,  are  with- 
out effectual  remedy":  Carter  v.  Portland,  4  Or.  339;  Price  v. 
Thompson,  48  Mo.  361;  Commonwealth  v.  Rush,  14  Pa.  St.  186. 
In  Carter's  case  it  is  said  that  ''any  lotholder  of  the  city  may  pro- 
ceed in  equity  to  enforce  the  use  according  to  the  original  dedi- 
cation'*: Citing  numerous  authorities:  Briel  v.  Natchez,  48  Miss. 
439;  Rutherford  v.  Taylor,  38  Mo.  315;  Le  Clercq  v.  Gallipolis, 
7  Ohio,  217;  28  Am.  Dec.  641;  note  to  Trask  v.  State,  27  Am. 
Dec.  569,  under  the  title  "Changing  the  Use,'*  where  Mr.  Free- 
man says:  ''Where  property  dedicated  is  put  to  a  use  other  than 
that  authorized  by  the  terms  of  the  dedication,  then  the  dedi- 
cator, or  any  lotholder  of  the  city,  may  proceed  in  equity  to  en- 
force the  proper  use'*:  6  Am.  ft  Eig.  Ency.  of  Law,  418,  note  1, 
and  the  authorities. 
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It  is  said  that  the  title  is  absolute  in  the  city  authoritiea.  This 
is  a  mistake.  It  is  not  absolute  in  the  sense  that  the  cii^  had 
the  whole  title,  legal  and  equitable,  and  the  right  to  dispose  of 
the  property  as  an  owner  in  fee  simple  might;  and  cases  like  ^'^ 
Clark  y.  FrQyidence,  16  B.  I.  337,  where  cities  had  such  complete 
title,  and  their  disposition  of  property  thereunder  haa  been  up- 
held, are  not  applicable  here.  This  property,  according  to  the 
terms  of  the  dedicating  deed,  is  held  in  trust  ^^f  or  use  only  as  a 
public  ornamental  park.''  It  is  especially  provided  that  it  might 
be  fenced,  and  the  sole  authority  which  the  cily  had  was  to  reg- 
ulate the  use  marked  out,  not  to  change  or  alter  it  so  as  to  put 
the  land  to  a  use  wholly  inconsistent  with  the  one  named  by 
the  dedicator.  It  may  be  true,  as  said  in  5  American  and  Eng- 
lish Encyclopedia  of  Law,  page  417,  note  4,  that  the  land  ''might 
be  put  to  any  use  consistent  with  the  object  of  the  dedication, 
and  which  would  better  adapt  the  premises  to  the  particular  use," 
but  it  is  clearly  settled  by  authority  that  the  erection  of  a  school- 
house  building  in  a  public  square  is  not  consistent  with  the  use 
of  the  lot  as  an  ornamental  public  square. 

It  is  held  in  Butherford  y.  Taylor,  38  Mo.  816,  that  buildings 
could  not  be  erected  in  a  public  square^  and  inBoard  of  Education 
V.  Edson,  18  Ohio  St.  221,  98  Am.  Dec.  114,  it  is  said:  "The  dedi- 
cation in  this  case,  as  stated  in  the  petition,  was  for  school  pur- 
poses, and  on  which  to  erect  schoolhouses.  Without  determin- 
ing whether,  under  this  dedication,  the  lots  could  properly  be 
used  for  school  purposes,  other  than  the  erection  of  schoolhousee 
thereon,  it  is  enough  to  say  that  the  dedication  is  of  the  land,  and 
not  of  its  yalue  or  proceeds.**  And  in  the  case  of  Church  y. 
Portland,  18  Or.  73,  it  is  held  that  ground  dedicated  for  a  public 
park  could  not  be  used  for  the  purpose  of  erecting  thereon  a 
city  hall,  the  court  sajring:  'Hlsing  land  to  erect  a  public  build- 
ing thereon  is  not  using  it  for  ornamental  purposes,  howeyer 
grand  or  magnificent  the  structure  may  be.  It  dedicates  the  land 
to  a  useful  purpose,  but  it  certainly  is  not  using  it  for  an  orna- 
mental one.  The  city  of  Portland  is  no  mendicant,  nor  was  it 
expected  to  be.  It  has  always  been  able  to  buy  necessary  and 
suitable  grounds  upon  which  to  erect  its  public  buildings,  and  it 
should  do  so,  and  not  attempt  to  encroach  upon  its  public 
squares,  which  were  clearly  intended  to  be  left  open  and  unoccu- 
pied, for  the  health,  comfort,  ®^®  and  recreation  of  its  inhabi* 
tants.  The  argument  of  respondent's  counsel,  that  the  dedi- 
cators intended  that  the  blocks  might  be  ornamented  with  public 
buildings,  if  the  city  authorities  should  so  determine,  if  main- 
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tained,  would  be  liable  to  lead  to  absurd  co'nseqaences.  One  set 
of  city  officials  might  hold  to  one  policy  and  another  set  to  a 
contrary  one,  and  each  act  lawfully.  The  city  authorities  t)£ 
to-day  might  determine  that  the  blocks  should  be  ornamented 
with  public  buildings,  and  proceed  to  erect  them  at  a  great  ex- 
pense, which  would  be  entirely  consistent  with  the  int^tion  of 
the  dedicators.  The  city  authorities  of  next  year  may  conclude 
that  the  blocks  should  be  ornamoited  only  with  walks,  rustic 
seats,  trees,  grass,  flowers,  fountains,  statues,  and  mementoes  of 
heroic  deeds,  and,  in  order  to  carry  out  the  latter  mode  of  orna- 
mentation, proceed  to  tear  down  the  edifices  erected  by  their 
predecessors,  which  would  be  equally  consistent  with  the  inten- 
tion of  the  dedicators.  I  do  not  think  that  the  court  would  be 
justified  in  adopting  any  such  view.  The  rule  in  regard  to  prop- 
erty dedicated  for  public  use,  ss  laid  down  in  5  American  and 
English  Encyclopedia  of  Law,  417,  418,  is  as  follows:  Troperty 
dedicated  to  the  public  use  may  be  said  to  be  restricted  to  the  use 
for  which  it  is  fairly  intended  to  be  dedicated,  although  this 
rule  is  construed  to  include  such  uses  as  are  consistent  with  or 
necessary  to  the  principal  use.  If  dedicated  properiy  be  put  to  a 
use  foreign  to  that  contemplated  by  the  intention  and  purpose 
of  dedication,  then  not  only  the  dedicator,  but  any  property 
holder,  will  have  his  remedy  in  equity  to  enforce  the  proper  use, 
and  inhibit  an  improper  one.'  That  the  blocks  were  intended 
to  remain  open  plazas;,  and  to  be  beautified  and  adorned  by  the 
hand  of  art,  I  do  not  think  there  can  be  any  doubt.  Spots  of 
that  character,  especially  in  large  cities,  are  highly  important 
They  afford  healthful  and  pleasant  resorts  in  the  heated  season, 
and  are,  in  fact  the  only  places  where  a  large  class  of  the  com- 
munity are  able  to  go  and  enjoy  the  blessings  and  comfort  of 
shade  and  pure  air,  and  any  attempt,  on  the  part  of  public  offi- 
cials, to  appropriate  them  for  ®®^  sites  for  public  buildings,  in 
which  to  conduct  the  economic  affairs  of  the  city,  imd^  any  pre- 
text whatever,  would,  as  I  view  it,  be  a  cruel  effort  to  subvert  a 
humane  scheme.** 

So,  in  Trustees  etc.  v.  Mayor  etc.,  83  K  J.  L.  13,  97  Am.  Dec. 
698,  it  is  said:  'TThe  word  ^square*  on  this  plat  of  ground  indi- 
cated a  public  use,  either  for  purposes  of  a  free  passage  or  to  be 
ornamented  for  grounds  of  pleasure,  amusement,  recreation,  or 
health.  That  is  the  proper  and  settled  meaning  of  the  term  in 
its  ordinary  and  usual  signification.** 

In  Commonwealth  v.  Rush,  14  Pa.  St.  186,  the  same  meaning 
is  given  the  word  ^'square.**    So  that  it  is  clear  that  the  terms 
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of  this  grant  dedicated  the  ground  to  nse  as  a  public  ornamental 
park  alor^,  and  that  the  word  '^park/'  ex  vi  termini^  means  a 
place  to  be  kept  open  and  omam^ted  for  public  uses,  such  as 
above  indicated.  It  is  also  clear  that  the  right  to  regulate  the 
parky  under  this  specific  use,  furnishes  no  right  to  change  that 
use.  But  it  is  said  again  that  this  ground  cannot  be  dedicated 
to  the  use  of  a  paxk  better  than  by  erecting  this  building;  that 
the  construction  of  such  a  building  is^  on  the  doctrine  of  cy  pros, 
appropriating  it  to  the  next  best  use  in  the  nature  of  an  orna- 
mental public  park;  but  the  authorities  above  cited  show  that  no 
such  construction  can  be  indulged  on  the  facts  in  this  case: 
Board  of  Education  v.  Edson,  18  Ohio  St.  226;  98  Am.  Dec.  114; 
Church  V.  Portland,  18  Or.  73;  2  Perry  on  Trusts,  sec.  727;  2 
Pomeroy's  Equity  Jurisprudence,  sec.  1027. 

In  2  Perry  on  Trusts,  section  727,  it  is  said:  *Trom  this  review 
of  the  law,  it  appears  that  the  object  of  all  the  rules  upon  this 
subject  is  to  ascertain  and  carry  out  as  fairly  as  may  be  the  true 
intention  of  the  donor.  As  thus  explained,  the  doctrine  of  cy 
pres  is  only  a  liberal  rule  of  construction  to  ascertain  the  inten- 
tion. The  intention  of  the  donor  is  the  point  principally  aimed 
at  by  all  the  courts/' 

Apply  these  principles  here,  and  the  inquiry  would  be.  What 
was  the  intention  of  the  donors  at  the  time  the  dedication  was 
made,  in  1854?  At  that  time  it  may  well  be  supposed  that  this 
'^^  town  was  prosperous.  War  had  not  ruined  the  town  and  de- 
stroyed its  revenues,  and  the  intention  of  the  dedicators  at  the 
time  the  grant  was  made,  was,  doubtless,  to  keep  onen  this  place 
as  a  public  ornamental  park,  for  the  uses  indicated  in  the  author- 
ities cited,  and  it  is  not  for  the  court,  on  account  of  changed 
conditions,  due  to  civil  convulsions,  to  substitute  what  the  dedi- 
cators might  now  wish  to  be  don^  for  the  intention  as  it  existed 
when  the  grant  was  made.  It  is  said,  also,  that  this  property 
had  been  abandoned,  and  hence  the  city  authorities  might  do 
as  they  pleased  with  it.  This  is  not  the  law.  If  it  had  been 
abandoned,  then  the  fee  in  the  property  reverted  to  the  original 
donors,  and  not  to  the  city. 

In  Carter  v.  Portland,  4  Or.  839,  it  is  said  that  '^he  original 
owner,  though  he  has  the  naked  fee,  has  no  right  whatever  to 
interfere  in  the  premises,  except  where  the  use  becomes  abso- 
lutely impossible,  or  where  the  corporate  authorities  seek  to  put 
the  premises  to  some  other  use  than  that  to  which  they  were 
originally  dedicated."  In  Briel  v.  Natchez,  48  Miss.  438,  it  is 
said:  ^V  the  city  had  lost  the  easement  by  abandonment  or 
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nontiBer,  Green  or  his  hdis  would  take  the  property  on  the  or- 
iginal title,  discharged  of  the  encumbrance  of  the  servitude/' 
In  Board  of  Education  y.  EdJBon,  18  Ohio  St.  226,  98  Am.  Dec. 
114,  it  is  said:  ^'Should  the  sole  use  to  which  the  property  was 
dedicated  become  impossible  of  execution^  the  property  would 
reyert  to  the  dedicators  or  their  representatives'^  Citing  authori- 
ties. 

It  must  thus  be  clear  that  none  of  the  objections  interposed  by 
the  demurrer  are  available  as  against  a  bill  of  this  particular  na- 
ture. It  certainly  cannot  be  impossible  for  the  town  of  Pontotoc 
to  raise  funds  with  which  to  make  this  property  a  public  orna- 
mental park,  as  was  originally  intended.  The  town  may  not  be 
able,  and  it  might  not  be  desirable,  to  incur  any  great  expense  to- 
ward this  end;  but  surely  the  expense  would  be  small  which  would 
be  required  to  properly  keep  it  in  order,  and  use  it  as  an  open  pub- 
lic ornamental  park,  devoted  to  the  amusement,  ®^  recreation, 
and  health  of  the  citizens.  Neither  can  it  be  necessary  that  a 
public  school  building  should  be  erected  in  the  park.  No  reason 
is  shown  why  it  might  not  as  well  have  been  erected  on  the  site 
of  the  original  building.  But  however  all  this  may  be,  it  re- 
mains true,  on  principle  and  on  authority,  that  the  original  don- 
ors dedicating  this  ground  for  a  public  ornamental  park  alone  are 
entitled  in  equity  to  prohibit  the  city  authorities,  or  anyone  in 
conjunction  with  them,  from  devoting  it  to  any  other  use  than 
such  as  is  clearly  consistent  with  the  purposes  of  the  original 
grant. 

Decree  reversed,  demurrer  overruled,  injunction  reinstated, 
and  cause  remanded,  with  directions  to  allow  the  amendment, 
and  proceed  in  accordance  with  this  opinion. 


DEDICATION  —  REVOCATION  —  REVERSION  TO  DONOR.— 
Dedication  for  one  purpose  does  not  Justify  use  for  another:  Bowen 
V.  Delaware  etc.  R.  R.  Co..  153  N.  Y.  476;  60  Am.  St.  Rep.  667; 
Hemphill  v.  Boston.  8  Cush.  195;  54  Am.  Dec.  749.  Property  reverts 
to  dedicators  or  their  representatives,  If  the  sole  use  to  which  it  has 
been  dedicated  becomes  impossible  of  execution:  Board  of  Educa- 
tion V.  Edson,  18  Ohio  St.  221;  98  Am.  Dec.  114;  or  if  the  use  and 
enjoyment  be  rellnqnlshed  or  abandoned,  or  if  there  be  a  nonuser 
for  a  i^ufflcient  length  of  time  to  be  evidence  of  a  discontinuance  and 
abandonment:  Gardiner  v.  Tisdale,  2  Wis.  253;  60  Am.  Dec.  407, 
and  note;  monog^raphic  notes  to  State  r.  Trask,  27  Am.  Dec.  568; 
Whitesldes  v.  Green,  67  Am.  St  Rep.  749-762. 

DEDICATION  —  CHANGE  OF  USE  BY  MUNICIPAMTT— 
RIGHTS  OP  PUBLIC— Proprietors  of  a  town,  after  setting  apart 
lands  as  a  public  square  or  common,  cannot  resume  the  lands  so 
dedicated,  or  appropriate  them  to  any  other  use,  when  individuals 
have  been  induced,  by  reason  of  the  dedication,  to  purchase  of  them, 
lands  borderinsr  on  such  squnre  or  common  in  expectation  that  It  will 
no  remain:  Abbott  v.  Mills,  8  Vt.  521;  23  Am.  Dec.  222;  State  v.  Cat- 
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Un,  8  Vt  630;  23  Am.  Dec.  230.  A  city  cannot  nin  streets  through 
parks,  or  erect  buildings  therein,  or  divert  a  square  to  uses  foreign 
to  the  dedication:  See  monographic  note  to  State  ▼.  Trask,  27  Am. 
Dec.  669.  A  property  owner  in  a  town  may  maintain  a  suit  to  de- 
clare the  title  to  a  public  square,  and  to  have  buildings  erected 
thereon  abated  aa  nuisances:  Brown  y.  Manning,  6  Ohio  298;  27  Am. 
Dec.  266;  Le  dercq  ?•  Ttusteea»  7  Ohio*  pt.  I,  217;  28  Am.  Dec  041, 
and  DOl0^ 


EoBN  V.  Bbill. 

[75  Miwaiipn,  870.] 

H0MB8TBAD  SXBMPTION.— The  mie  of  marshalling  se- 
cnrltlefl  does  not  apply  to  homestead  exemptlona  A  mortgragee  of 
real  property,  part  of  which  is  a  homestead,  will  not  be  permitted 
nor  required  to  resort  to  the  homestead  alone  for  the  satisfaction  of 
his  Uea. 

HOMESTEAD.— AN  INJUNCTION  WILL  ISSUE  against  the 
sale  of  a  homestead  under  execution  where  it  is  so  encumbered  that 
no  benefit  can  accrue  therefrom  to  the  creditor. 

Booth,  Anderson  ft  Booth,  for  the  appellants^ 

•^^  TEERAL,  J.  The  appellants  obtained,  in  the  court  of  a 
justice  of  the  peace  of  Wanen  county,  a  judgment  against  the 
appellee  for  one  hundred  and  ninety-six  dollars  and  ninety-five 
cents,  and  levied  the  execution  issued  thereon  upon  the  home- 
stead of  the  appellee,  a  residence  and  lot  in  the  city  of  Vicksburg, 
of  the  value  of  six  thousand  dollars.  Appellee  enjoined  the  sale 
of  the  premises^  under  the  execution,  on  the  alleged  grounds 
that  the  homestead  was  encumbered  by  debts,  with  equitable 
liens  to  the  amount  of  four  thousand  four  hundred  dollars,  and 
that  the  sole  effect  of  a  sale  of  the  premises,  under  the  judg- 
ment, would  be  to  ''cast  a  cloud  upon  her  title  and  destroy  all 
her  rights  of  homestead,  and  do  her  irreparable  injury/'  The 
appellants  demurred  to  the  bill,  and,  the  chancery  court  overrul- 
ing their  demurrer,  they  appeal  to  this  court.  The  question  is, 
whether  the  homestead  is  subject  to  sale  under  the  circumstances 
stated  and  admitted  in  this  case.  Our  statutes  forbid  the  sale, 
under  execution  or  attachment,  of  the  exempt  homestead,  unless 
by  its  sale  something  could  be  realized  for  the  substantial  benefit 
of  the  execution  creditor.  Under  the  admitted  facts  of  this  case, 
it  would  be  impossible  for  a  ®^  sale  to  be  of  any  advantage  to 
the  appellants;  on  the  contrary,  they  could  only  incur  additional 
costs,  while  the  attempted  sale  and  conveyance  would  be  a  gross 
wrong  upon  the  appellee  by  clouding  the  title  to  her  homestead. 

We  cannot  think  that  the  rule  of  marshaling  securities  applies 
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to  homestead  exemptions.  Securities  will  not  be  marshaled, 
says  Story,  in  his  Equity  Jurisprudence,  section  6:1:2,  where  injus- 
tice will  be  suifered  by  the  common  debtor,  and  certainly  it  would 
be  a  gross  injustice  to  the  owner  to  allow  the  homestead  to  be 
diminished  or  possibly  swept  away  entirely,  because  the  owner 
has  created  some  lien  upon  iL 

The  principles  of  law  goyeming  such  cases  are  justly  stated 
by  Maxwell,  J.,  in  Mitchelson  v.  Smith,  28  Neb.  583,  26  Am.  St. 
Bep.  857,  where  he  said:  ^^The  homestead  law  is  remedial  in  its 
character,  and  is  to  receive  a  liberal  construction  to  carry  into 
effect  its  beneficent  provisions.  No  burdens  will  be  placed  on 
the  homestead,  therefore,  not  created  by  the  parties  themselves 
or  by  the  law,  as  for  taxes,  nor  will  a  mortgagee  of  real  eatate,  a 
part  of  which  constitutes  the  homestead,  be  permitted  or  required 
to  resort  to  the  homestead  alone  for  the  satisfaction  of  his  lieu, 
to  the  exclusion  of  the  other  real  estate  owned  by  the  mortgagor, 
nor  is  the  case  one  in  which  the  securities  can  be  marshaled*'' 

Similar  principles  are  announced  in  Dickson  v.  Chom,  6 
Iowa,  19,  71  Am.  Dec.  382,  which  are  cited  and  approved  in 
Hodges  V.  Hickey,  67  Miss.  716. 

Affirmed. 


HOMESTBAD-EXEMPTION-MARSHALING  SBCTJRITIBB.- 
Where  a  husband  and  wife  execute  a  mortgage  upon  their  home- 
stead, and  other  real  estate  owned  by  the  wife,  and  she  afterward 
executes  to  another  person  a  mortgage  upon  the  same  real  estate 
except  the  homestead,  in  a  suit  to  foreclose  the  mortgages,  the  first 
mortgragee  will  not  be  required  to  exhaust  the  fund  derived  from  a 
sale  of  the  homestead  before  resorting  to  the  land  covered  by  the 
second  mortgage;  the  court  has  no  authority  to  impose  a  greater 
burden  upon  the  homestead  than  has  been  placed  thereon  by  the 
parties  themselves  or  by  the  law.  This  is  not  a  case  in  which  se- 
curities may  be  marshaled:  Mitchelson  v.  Smith,  28  Neb.  583;  28 
Am.  St.  Rep.  357,  and  note.  See  Dickson  v.  Chorn,  6  Iowa,  19;  71 
Am.  Dec  SSCZ.  See,  also,  monographic  note  to  Blue  v.  Blue,  87  Am. 
Dec.  278-281,  on  the  sale  of  homesteads  under  execution. 
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Glabeson  v.  Hatto!^. 

[ittHiaoxTBZ,  47.] 

GHILDBBN— ADOPTION  OF.— The  consent  of  the  iMurenti  of 
a  clilld  l8  not  necessary  to  its  valfd  adoption  by  another,  where  the 
statute  upon  the  subject  la  silent  respectlnir  the  assent  of  the  natural 
parents. 

AN  ADOPTBD  CHILD  IS,  IN  A  LBOAL  SBNSB,  THB 
CHILD  BOTH  of  its  natural  and  of  its  adopting  parents,  and  is 
entitled  to  Inherit  from  each   as  their  child. 

AN  ADOPTED  CHILD  IS  NOT  A  BODILY  HBIB,— Hence 
a  conveyance  to  A.  B.  and  his  bodily  heirs  cannot,  upon  the  death 
of  A.  B.,  vest  any  estate  in  his  adopted  child. 

BJBOTMBNT.— RENTS  AND  PROFITS  for  a  period  prior  to 
the  commencement  of  an  action  of  ejectment  can  be  recovered  only 
when  It  is  shown  that  the  defendant  had  knowledge  of  the  plaintiffs 
claim. 

Harry  J.  Cantwell,  William  N.  Bandolph,  and  Jamet  A«  Soon- 
er, for  the  appellant 

BuBsell  ft  Dealy  for  the  respondents. 

^^  BOBINSON^  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  certain  land  in  Missiasippi  oounty.  The  petition 
was  in  the  usual  form.  The  defense  set  np  in  the  answer  was 
that  defendant  is  in  possession  as  curator  of  the  estate  of  Boy 
ConyerSy  a  minor,  who  is  averred  to  be  the  owner  in  fee  of  the 
land.  A  reply  was  filed  denying  the  new  matter  contained  in 
the  answer.  The  cause  was  tried  before  the  court  without  a 
jury,  and  resulted  in  a  judgment  for  plaintiff,  from  which  de- 
fendant appeals.  The  action  was  instituted  on  February  S5, 
1895,  and  faded  at  the  ensuing  April  tenn  of  the  Mississippi 
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county  circuit  court.  It  was  admitted  that  Jabez  Clarkson  waa 
the  common  source  of  title.  On  November  9^  1858,  Jabez  Clark- 
8on  conveyed  the  land  in  question  by  warranty  deed  to  hi«  son, 
John  Clarkson,  and  his  *1)odily  heirs.*'  John  Clarkson  was  in 
possession  of  the  land  at  the  time  said  deed  was  executed,  and 
continued  to  reside  thereon  until  1890,  at  which  time  he  died, 
leaving  his  wife,  Sarah  Clarkson,  surviving,  who  died  in  1894, 
prior  to  the  commencement  of  this  suit.  John  Clarkson  had  no 
children  or  their  descendants  living  at  the  date  of  said  deed,  and 
none  were  bom  to  him  after  that  time.  The  plaintiffs  are  the 
only  living  brothers  and  sisters  of  John  Clarkson.  *■  Not  hav- 
ing a^  heir  bom  of  his  body,  John  Clarkson  and  his  wife  Sarah, 
on  the  eleventh  day  of  July,  1887,  by  their  deed  duly  executed, 
acknowledged,  and  recorded,  adopted  Boy  Conyers,  who  survived 
them  as  their  child  and  heir. 

In  the  recent  case  of  Clarkson  ▼•  Clarkson,  125  Mo.  381,  this 
court  held  that  the  deed  from  Jabez  Clarkson  to  John  Clarkson 
created  an  estate  tail,  which  our  statute,  eo  instanti,  converted 
into  a  life  estate  in  John  Clarkson,  with  remainder  in  fee  to  his 
children.  Black,  J.,  who  wrote  the  opinion,  after  stating  the 
facts,  says:  ''On  this  state  of  facts  the  plaintiffs  insist  the  title 
passed  to  them.  The  question  must  be  determined  by  section  5, 
chapter  32,  of  the  Bevised  Statutes  of  1855,  the  statute  in  force 
when  the  deed  was  executed.  It  provides  that  any  conveyance 
or  devise  which  would  have  created  an  estate  tail  under  the 
atatute  of  13  Edward  I  shall  vest  an  estate  for  life  only  in  such 
grantee  or  devisee,  who  shall  possess  and  have  the  same  power 
over,  and  right  in,  such  premises,  and  no  other,  as  tenants  for 
life  thereof  would  have  by  law;  and  upon  the  death  of  such 
grantee  or  devisee,  the  said  land  and  tenements  shall  go  and  be 
vested  in  the  children  of  such  grantee  or  devisee,  equally  to  be 
divided  between  them  as  tenements  in  common,  in  fee;  and  if 
any  child  be  dead,  the  part  which  would  have  come  to  him  or  her 
shall  go  to  his  or  her  issue,  and  if  there  be  no  issue,  then  to  his 
or  her  heirs.  This  statute  disposed  of  the  entire  estate  conveyed 
by  the  deed.  It  Tested  in  John  Clarkson  a  life  estate  and  no 
more.  And  he  had  no  children  or  their  descendants  living,  either 
at  the  date  of  the  deed  or  of  his  death,  the  remainder  vested,  ac- 
cording to  the  last  clause  of  tiie  statute  just  quoted,  in  his 
brother  and  sisters  and  the  heirs  of  those  who  were  dead,  he  hav* 
ing  no  father  or  mother  living  at  his  death.'* 

**  The  statute  then  and  now  under  consideration  reads:  ''That 
from  and  after  the  passage  of  this  act,  where  any  conveyance  or 
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devise  shall  be  made  whereby  the  grantee  or  deviaee  shall  become 
seised,  in  law  or  equity^  of  such  estate^  in  any  lands  or  tenements 
as^  nnder  the  statute  of  13  Edward  I  (called  the  statue  of  entails) 
would  have  been  held  an  estate  in  fee  tail,  every  such  conveyance 
or  devise  shall  vest  an  estate  for  life  only  in  such  grantee  or  de- 
viaee  who  shall  possess  and  have  the  same  power  over  and  right 
in  such  premises,  and  no  other,  as  a  tenant  for  life  thereof  would 
have  by  law;  and  upon  the  death  of  such  grantee  or  devisee,  the 
said  lands  and  tenements  shall  go  and  be  vested  in  the  children 
of  such  grantee  or  devisee,  equally,  to  be  divided  between  them 
as  tenants  in  common,  in  fee;  and  if  there  be  only  one  child, 
then  to  that  one,  in  fee;  and  if  any  child  be  dead,  the  part  which 
would  have  come  to  him  or  her  shall  go  to  his  or  her  issue;  and 
if  there  be  no  issue,  then  to  his  or  her  heirs'^:  1  Bey.  Stats.  1855, 
sec.  5,  c.  32,  p.  355. 

The  defendant  contends  that,  as  to  the  land  in  question,  under 
the  statutory  estate  so  created,  the  remainder,  af  tar  the  death  of 
John  Clarkson,  Tested  in  Boy  Gonyers,  the  adopted  child  of  John 
Clarkson,  imder  the  word  ^'children''  used  in  the  statute  above 
quoted,  or  the  words  '%eirs'^  in  the  last  clause  of  said  section. 
The  plaintiffs,  however,  claim,  and  the  circuit  court  so  held, 
following  Clarkson  t.  Clarkson,  125  Mo.  381,  that  as  John  Clark- 
son had  no  children  living  at  the  time  of  his  death,  the  remainder 
Tested  in  his  brothers  and  sisters  and  their  descendants.  It  is 
objected  further  that  this  deed  of  adoption  is  not  legal  and  Talid 
because  it  does  not  appear  that  the  father  of  the  adopted  child 
consented  to  such  adoption.  The  statute  under  which  the  deed  of 
adoption  was  executed  ^^  provides:  ^1f  any  person  in  this  state 
shall  desire  to  adopt  any  child  or  children,  as  his  or  her  heir 
and  devisee,  it  shall  be  lawful  for  such  person  to  do  the  same  by 
deed,  which  deed  shall  be  executed,  aolmowledged,  and  recorded 
in  the  county  of  the  residence  of  the  person  executing  the  same, 
as  in  the  case  of  conveyance  of  real  estate^:  Acts  1857,  p.  59.  No 
provision  is  made  by  the  statute,  in  a  case  like  the  present,  for 
the  consent  of  the  natural  parents  of  the  party  sought  to  be 
adopted.  It  has  been  held  by  this  court  that  ndther  the  natural 
parents  nor  guardians  of  the  child  or  children  proposed  to  be 
adopted  are  required  to  join  in  the  execution  of  the  deed  of 
adoption,  or  consent  thereto  in  order  to  entitle  the  child  to  in- 
herit from  the  adopted  parents:  Beinders  t.  Koppelmann,  68 
Mo.  482;  80  Am.  Bep.  802;  In  re  Clements,  78  Mo.  862.  The 
case  of  Luppie  t.  Winans,  37  N.  J.  Eq.  245,  relied  upon  by  plain- 
tiffs in  support  of  their  position,  has  no  application  here.    The 
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statute  of  New  Jersey  expressly  requiies  the  consent  of  the  par- 
ents to  the  act  of  adoption.  Under  the  statutes  of  that  state  the 
act  of  adoption  divests  the  natural  parents  of  all  control  over 
the  child  so  adopted.  We  are  of  opinion^  therefore^  that  the 
adoption  of  Boy  Conyers  in  this  case  was  valid. 

The  next  inquiry  for  our  determination  is^  What  are  the  rights 
of  the  adopted  child?  Can  the  adopted  child  in  this  case  take 
property  expressly  limited  to  the  '^eirs  of  the  body''  of  the  par- 
ents by  adoption?  It  is  argued  by  coTUisel  for  plaintiffs  that  the 
decision  by  this  court  in  Clarkson  v.  Clarkson,  125  Mo.  381,  is 
decisive  of  that  question.  In  the  concluding  paragraph  of  that 
opinion  the  court  says:  '^The  defendant  makes  the  point  that 
the  adopted  child  of  John  and  Sarah  Clarkson  was  a  child  within 
the  meaning  of  the  statute,  and  ^  hence  the  remainder  passed 
to  the  adopted  child.  It  is  sufiBicient  to  say  that  no  such  question 
is  presented  by  this  record.  The  deed  of  adoption  was  excluded 
by  the  trial  court  on  the  objection  of  the  plaintifb,  who  are  the 
appellants;  the  defendant  took  no  appeal  and  is  in  no  way  com- 
plaining of  any  ruling  of  the  trial  court."  The  question  whether 
the  adopted  child  was  within  the  provision  of  the  statute  was  not 
in  that  case  and  not  before  the  court  The  court  simply  held, 
as  the  record  in  the  case  showed^  that  John  Clarkson  left  no 
children,  and,  not  having  a  father  or  mother  living  at  the  time 
of  his  death,  .the  remainder  vested  in  his  brothers  and  sisters 
according  to  the  last  clause  of  the  statute.  The  statute  pro- 
vides: ^Trom  the  time  of  the  filing  of  the  deed  with  the  reoorder, 
the  child  or  children  adopted  shall  have  the  same  rights  against 
the  person  or  persons  executing  the  same  for  support  and  main- 
tenance and  for  proper  and  humane  treatment^  as  a  diild  has  by 
law  against  lawful  parents;  and  such  adopted  child  shall  have, 
in  all  respects^  and  enjoy  all  such  rights  and  privileges,  as  against 
the  persons  executing  the  deed  of  adoption.  This  provision  shall 
not  extended  to  other  parties,  but  is  wholly  confined  to  parties 
executing  the  deed  of  adoption.*' 

Adoption  was  unknown  to  the  common  law,  being  repugnant 
to  its  principles  and  the  institution  upcm  which  it  was  builded, 
but  was  recognized  by  the  dvil  law  from  its  earliest  day,  and 
exists  in  this  country  by  the  statutes  of  every  state,  00  &r  as  we 
have  had  occasion  to  examine.  The  child  becomes  in  a  l^al 
sense  the  child  of  the  adopting  parents;  and  at  the  same  time 
remains  the  child  of  its  natural  parents,  and  is  not  deprived  of 
its  riehts  of  inheritance  from  them,  unless  expressly  so  provided 
by  statute:  Wagner  v.  Yamer,  50  lowa^  534.    In  Moran  v.  Stew- 
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Bit,  122  Mo.  295,  a  construction  was  put  upon  this  statute  in 
conf  onnily  ^^  with  this  view.  Upon  this  subject  the  court  said: 
'^This  and  other  sections  of  the  statute  concerning  the  adoption 
of  children  have  been  before  the  court  directly  and  indirectly  on 
several  occasions:  Beinders  y.  Koppebnann,  68  Mo.  482;  80  Ant 
Bep.  802;  94  Mo.  338;  Sharkey  v.  McDennott^  91  Mo.  647;  60 
Am.  Bep.  270;  Davis  v.  Hencbicks,  99  Mo.  478;  Fosburgh  v. 
Bogen^  114  Mo.  122.  The  conclusion  to  be  drawn  from  these 
cases,  so  far  as  they  bear  upon  the  question  in  hand,  is  this:  The 
husband  or  wife,  or  both,  may  adopt  a  child  as  his,  her  or  their 
heir,  and  the  adopted  child  will  inherit  the  same  as  if  bcm  of 
such  adopting  parents  in  lawful  wedlock.  For  all  purposes  of 
inheritance  from  the  adopting  parent,  the  adopted  child  becomes 
and  is  the  lawful  child  of  such  adopting  parent.^'  Such  has 
been  the  generally  accepted  interpretation  put  upon  the  statute 
of  adoption  by  the  American  courts. 

By  the  act  of  adoption.  Boy  Conyers  became  the  child  and  heir, 
in  a  certain  sense,  of  John  and  Sarah  Clarkson,  but  it  does  not 
follow  that  such  adopted  child  takes  the  statutory  estate  created 
imder  the  Bevised  Statutes  of  1855,  the  statute  in  force  when  the 
deed  in  question  was  executed.  The  phrase  'bodily  heirs''  is  a 
well-established  technical  term,  and  is  defined  in  Anderson's 
Dictionary  of  Law,  508,  as  ''an  heir  begotten  of  the  body;  a  lineal 
descMidant.'*  The  words  ''children,*'  "issue,"  and  "heirs"  are 
not  synonymous  terms.  The  rule  of  construction  is,  that  tech- 
nical words  or  phrases  which  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law  shall  be  construed  according  to  such  po- 
culiar  and  appropriate  meaning,  xmless  it  appears  that  the  words 
were  not  used  in  their  technical  sense.  When  words  and  phrases 
have  received  a  fixed  legal  interpretation  by  repeated  decisions, 
such  words  and  phrases,  when  employed  in  deeds  or  other  written 
instruments,  are  to  receive  such  fixed  ^'^  legal  interpretation  as  a 
long  line  of  decisions  attached  to  them.  In  consequence  of  the 
application  of  this  rule  to  the  construction  of  the  deed  from 
Jabez  to  John  Clarkson,  it  was  held  in  Clarkson  v.  Clarkson^  125 
Mo.  381,  that  John  Clarkson  only  acquired  a  life  estate.  That 
the  grantor  therein  named  int^ded  to  use  the  term  "bodily 
heirs"  in  its  primary  technical  sense,  there  can  be  no  doubt. 

In  Beinders  v.  Koppelmcn,  94  Mo.  338,  it  was  held,  in  con- 
struing the  provisions  of  a  will  in  which  the  testator  gave  his 
wife  a  life  estate  in  all  his  property,  and  at  her  death  one-half  the 
remainder  to  the  nearest  and  lawful  heirs  of  the  testator  and  that 
of  his  wife,  the  testator  and  his  wife  each  having  brothers  and 
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nsteni  living  at  the  date  of  the  will,  that  an  adopted  child  waa 
not  entitled  to  inherit  under  the  proviaiona  of  the  will,  but  that 
the  remainder  went  to  the  brothers  and  sisters  of  the  testator's 
wife.  Upon  this  subject  the  court  said:  '^In  common  parlance  we 
find  the  terms  lieirs  at  law^  and  ^wful  heirs'  are  used  indis- 
criminately, as  synonyms  and  convertible  terms^  and  wherever 
either  is  used  they  are  invariably  referred  to  the  heirs  upon 
whom  descent  is  cast  by  law,  and  not  to  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  is  an  exceptional  and  unusual 
one,  and  does  not  come  within  the  ordinary  and  usual  meaning 
of  the  words  ^wful  heirs,'  and  these  words  ought  not  to  be  held 
ex  vi  termini  to  include  an  adopted  heir."  In  the  concluding 
paragraph  of  the  opinion,  in  speaking  of  the  intention  of  the  te&> 
tator,  the  court  remarked:  ^^t  is  impossible  to  believe  that  he 
could  have  intended  the  child  of  a  stranger  manufactured  into 
an  heir  by  deed.  The  testator  devised  to  his  widow  a  life  estate^ 
the  remainder  to  others;  in  that  remainder  she  had  no  interest. 
She  could  neither  convey  it  by  deed  nor  devise  it  by  will;  she 
had  no  more  power  to  convey  it  by  deed  *^  of  adoption  than  by 
deed  in  any  other  form;  that  which  she  could  not  do  directly  she 
cannot  be  permitted  to  do  indirectly/ 

When 'the  statute  of  1855,  now  under  consideration,  waa 
}.assed,  there  was  no  law  in  this  state  authorizing  the  adoption 
of  children,  the  adoption  statutes  not  having  been  passed  until 
some  years  later.  The  language  of  the  statute  shows  that  the 
legislature  intended  to  use  the  words  ''children"  or  '^heirs''  in 
their  primary  technical  sense,  as  lineal  descendants  when  ap- 
plied to  ''children"  and  as  heirs  upon  whom  the  law  cast  the 
estate  immediately  on  the  death  of  the  ancestor  when  applied 
to  heirs,  and  that  a  child  or  heir  by  adoption  waa  not  contem- 
plated. This  is  unquestionably  in  line  with  the  drift  of  modem 
judicial  thought  John  Clarkson,  having  only  a  life  estate  in 
the  premises  in  controversy,  was  powerless  to  convey  the  re- 
mainder by  deed  of  adoption  or  by  any  other  method  known  to 
law.  If,  then,  he  could  not  convey  or  in  anywise  dispose  of  the 
remainder,  it  would  be  illogical  to  say  that  by  the  contractuial 
rights  conferred  by  the  deed  of  adoption  he  could  convert  a 
mere  stranger  into  an  heir,  so  as  to  work  a  result  which  waa 
net  in  his  power  to  effect  by  usual  methods,  and  thereby  change 
the  descent  and  devolution  of  such  remainder. 

It  was  not  in  the  power  of  John  Clarkson  to  take  away  the 
statutory  estate  so  created  and  vested  in  his  brothers  and  sisters 
if  he  had  no  bodily  heirs,  and  confer  the  same  upon  an  adopted 


Oct.  1897.]  Olabebon  v.  Hattoh.  641 

child.  The  light  to  inherit  by  yirtue  of  a  deed  of  adoption  does 
make  the  beneficiary  a  'l)odily  heir/'  a  child  in  fact  of  the 
adopting  parent  or  parente.  In  Schaf er  t.  Enen,  54  Pa.  St.  304, 
it  was  held  that  the  adopted  children  are  not  children  of  the 
persona  by  whom  they  have  been  adopted,  and  that  the  act  of 
the  l^giatatnre  in  passing  ^  the  adoption  statute  did  not  at- 
tempt the  impossible;  the  court  saying:  ^'Oiying  an  adopted 
son  the  right  to  inherit  does  not  make  him  a  son  in  fact;  he  is  so 
regarded  in  law  only  as  to  give  him  the  right  to  inherit.''  In 
the  case  of  Keegan  t.  Geraghty,  101  SI.  26,  Sheldon,  J.^  in 
an  opinion  of  that  court,  holding  that  an  adopted  child  can  take 
by  descent  only  from  the  person  adopting,  and  not  from  the 
lineal  and  collateral  kindred  of  the  adopting  parent,  uses  this 
pertinent  language:  ^^e  cannot  admit  this  anomalous  right 
here  claimed  in  a  stranger  in  blood,  to  take  by  descent  in  ex- 
clusion of  kindred,  to  be  given  by  any  doubtful  implication  or 
vague  generality  of  language.  As  against  the  adopted  child 
the  statute  should  be  strictly  construed,  because  it  is  in  dero- 
gation of  the  general  law  of  inheritance,  which  is  founded  on 
natural  relationship,  and  is  a  rule  of  succession  according  to 
nature  which  has  prevailed  from  time  immemorial.  Although 
the  above^dted  cases  may  differ  somewhat  in  detail  from  the 
case  at  bar,  yet  the  principles  upon  which  they  turn  apply  to 
and  are  decisive  of  it.  We  are  therefore  of  the  opinion  that, 
as  to  the  land  in  controversy,  Boy  Conyers  is  not  to  be  deemed 
a  child  within  the  meaning  of  the  act  of  1855  above  cited,  and 
that  the  remainder  does  not  pass  to  such  adopted  child.  The 
authorities  cited  by  counsel  for  defendant  in  support  of  their 
contention  bear  upon  the  right  of  the  adopted  child  to  inherit 
from  the  adopting  parents,  and  do  not  affect  the  question  in  this 
case.  In  the  view  we  have  taken  of  the  case  involved  in  this  rec- 
ord, the  court  committed  no  error  in  refusing  defendant's  first, 
second  and  third  declarations  of  law. 

But  it  is  insisted  that  the  court  erred  in  refuting  the  seventh 
instruction  asked  in  behalf  of  defendant,  to  the  effect  that  the 
plaintiff  was  not  entitled  to  recover  rents  and  profits  for  any 
period  preceding  the  commencement  ^"^  of  this  action.  Under 
section  4638  of  the  Bevised  Statutes  of  1889,  plaintiff  in  eject- 
ment is  entitled  to  recover  only  rents  and  profits  for  a  period 
previous  to  the  commencement  of  an  action,  when  it  is  shown 
on  the  trial  that  the  defendant  had  knowledge  of  the  plaintiff's 
claim  prior  to  the  commencement  of  the  action. 

It  is  conceded  that  there  was  no  evidence  of  such  knowledge 

AM.  St.  Rip..  Voi.  LXV.- 
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in  this  case.  The  law  applicable  to  qneationa  of  tbia  nature  haa 
been  ao  often  declared  in  fayor  of  the  contention  of  appellant 
that  it  is  Bcarcely  necessary  to  repeat  it:  See  Bobidonx  t.  Cas- 
seleggi,  81  Mo.  459,  and  cases  cited.  For  the  refusal  to  give 
plaintiffs'  seventh  instruction  the  case  is  reversed  and  remanded, 
with  directions  that  judgment  be  entered  in  accordance  with  the 
views  herein  expressed,  computing  rents  and  profits  from  Febu- 
ary  26,  1895,  the  date  of  the  institution  of  thia  suit 

Brace,  P.  J.,  and  Williams,  J.,  concur. 

ADOPTION-GONSBNT  OF  PARBNTS.— Adoption  wltbout  the 
consent  of  the  parents  of  a  child  may  be  valid  under  some  circum- 
Btances:  Van  Matre  v.  Sankey,  148  lU.  536;  89  Am.  St  B^.  196; 
nnd  a  statute  rendering  such  consent  unnecessary  may  be  valid:  In 
re  Williams,  102  Cal.  70;  41  Am.  St  Bep.  163.  See  Nugent  v.  PoweU, 
4  Wyo.  173;  62  Am.  St  Rep.  17;  monographic  note  to  Van  Matre  v. 
Sankey,  39  Am.  St  Rep.  221,  222. 

ADOPTION— OAPAGITY  OP  CHILD  TO  INHERIT.— An  adopted 
child  becomes  entitled  to  succeed  to  the  estate  of  Its  adopting  par- 
ents to  the  same  extent,  and  subject  to  the  same  contingencies  and 
limitations  as  if  it  were  a  natural  child:  See  monographic  note  to 
Van  Matre  v.  Sankey,  39  Am.  St.  Rep.  223.  At  the  same  time  it  does 
not  lose  its  right  to  Inherit  from  its  natural  parents.  In  other  words, 
it  may  be,  and  is  the  heir  of  both  sets  of  parents:  See  monographic 
note  to  In  re  Ingram,  12  Am.  St  Rep.  100.  However,  there  are 
some  purposes  for  which  an  adoption  cannot  be  permitted  to  operate. 
Thus  if  property  be  devised  to  a  woman  for  life,  and  upon  her 
death  is  directed  to  be  conveyed  to  her  children  and  the  heirs  of  her 
children  forever,  an  adopted  child  Is  not  within  the  meanltfg  of  this 
devise:  See  monographic  note  to  In  re  Ingram,  12  Am.  St  Repw  100. 
The  adoption  of  an  illegitimate  child  by  the  father  and  his  wife, 
under  the  statute,  does  not  render  such  child  his  *l8SueP*  so  as  to 
defeat  a  remainder  created  by  will,  and  made  contingent  upon  his 
leaving  no  chUdren:  Note  to  Warren  v.  Prescott,  80  Am.  St  Rep. 
872. 

EJBOTMDNT— RBCOVEIRY  OF  RBNTS  AND  PBOPITS.— The 
computation  of  rent  against  a  bona  fide  occupant  should  begin  from 
the  filing  of  the  bill  in  ejectment,  but  against  a  mala  fide  possessor, 
from  his  entry,  if  within  the  period  prescribed  in  the  statute  of  lim- 
itations for  actions  for  mesne  profits:  Pugh  v.  Bell«  2  T.  B.  Mon. 
125;  15  Am.  Dec.  142.  The  defendant  is  liable  for  rents  and  profits 
from  the  time  that  he  had  notice  of  the  adverse  claim:  Whltledge 
V.  Wait,  Sneed.  335;  2  Am.  Dec.  721,  and  note.  See  Byers  v. 
Fowler,  12  AriL  218;  54  Am.  Dec.  271. 
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[148  MWOUBI,  80.) 

GABNISHMBNT.— INDBBTBDNBSS  IS  NOT  LIABLS  to 
garnishment  unless  It  Is  absolutely  due  as  a  money  demand,  un- 
aflTected  by  Hens,  prior  encumbrances,  or  conditions  of  contract,  and 
except  in  case  of  fraud,  the  creditor  cannot  claim  any  hipher  rights 
ag:atnst  his  garnishee  than  the  debtor  could  claim  against  him. 
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GARNISHMENT.— WHERE  MONEYS  ARE  DEPOSITED 
with  a  third  penon  to  secure  him  from  loss  for  becoming  security 
on  a  ball  bond,  snch  moneys  are  not  subject  to  garnishment  on  the 
ground  that  such  bond  Is  for  some  reason  void.  Its  validity  cannot 
be  determined  In  the  garnishment  proceedings. 

LIEN  ON  STOLEN  MONBYS.-One  whose  mon^s  have  been 
stolen  and  hare  been  deposited  by  thieves  with  a  third  person,  to 
secure  him  against  loss  for  becoming  surety  on  their  appearance 
bond,  has  no  Hen  on  such  moneys  which  may  be  enf  (Hxed  by  garnish* 
ment. 

Frank  Ori£Sn  and  W.  W.  Bamsay,  for  the  appellant 
Gallatin  Giaig,  for  the  respondent 

'^  BBACE,  P.  J,  The  respondent  Howendobler  was  sum- 
moned as  garnishee  in  a  suit  by  attachment  institnted  in  the 
Nodaway  circuit  court  by  appellant  Holker,  against  the  defend- 
ants Hennessey,  Green,  et  aL  This  is  an  appeal  from  a  judg- 
ment of  said  circuit  court  sustaining  a  demurrer  of  the  gar- 
nishee, Howendobler,  to  the  reply  of  the  plaintiff  Holker  to  the 
garnishee's  answer  denying  possession  of  any  effecta  or  credits 
of,  or  any  indebtedness  to,  the  defendants.  By  mistake  the  ap- 
peal was  taken  to  the  Kansas  city  court  of  appeals,  and  thence 
transferred  to  this  court.  Since  the  appeal  the  plaintiff  has 
died,  and  the  cause  has  been  reyived  here  in  the  name  of  his  ad- 
ministratrix, Margaret  M.  Holker. 

The^facts  stated  in  the  reply,  as  epitomized  in  the  brief  of 
counsel  for  appellant,  are  as  follows: 

''1.  That  Ed  Hennessey  and  John  Gre^,  with  their  code- 
fendants  in  the  attachment  suit,  were  justly  indebted  to  the 
appellant  in  the  sum  of  $6,233.33  for  '"^  having  on  the  thir- 
teenth day  of  June,  1894^  feloniously  stolen  that  sum  from  ap- 
pellant 

^'2.  That  for  the  commission  of  said  felony,  said  Hennessey 
and  Green  were^  at  the  June  term,  1894,  of  the  Nodaway  county 
circuit  court,  indicted,  and  for  want  of  bail  were  committed  to 
the  jail  of  Nodaway  county,  then  in  charge  and  kept  by  one 
Benjamin  F.  Pizler,  sheriff  of  said  county. 

'^3.  That  at  the  date  of  their  commitment  the  circuit  court, 
by  its  order  entered  of  record,  fixed  the  amount  of  bail  to  be 
required  of  said  Homessey  axid  said  Green  each  severally  at  the 
sum  of  $4,000. 

^4.  That  on  the  thirteenth  day  of  September,  1894,  while 
tho  Honorable  Cyrus  A.  Anthony,  judge  of  said  court,  was  ab- 
sent from  the  county,  the  said  Hennessey  and  Green,  their  co- 
defendants  in  attachment,  acting  with  them,  in  order  to  pro- 
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cure  the  release  of  said  Oreen  from  custody,  did  deliver  to  and 
deposit  with  the  garnishee,  John  M.  Howendobler,  and  one  El- 
mer Fraser,  subject  to  the  order  of  this  garnishee,  the  sum  of 
$2,500,  with  the  understanding  that  the  same  be  paid  back  to 
Green  on  the  release  of  Howendobler  from  liability  upon  recog- 
nizance which  they  induced  said  Howendobler  to  then  sign  in 
the  sum  of  $2,500,  said  pretended  bail  bond  being  taken,  for 
said  Qreen's  appearance  at  the  November  term  of  said  court, 
1894. 

'^5.  That  on  the  twenty-fourth  day  of  September,  1894,  while 
the  judge  of  said  court  was  absent  from  the  county,  the  said 
Hennessey  and  Green,  their  codefendants^  acting  with  them, 
in  order  to  procure  the  release  from  custody  of  said  Hennessey, 
did  deliver  to  and  d^>06it  with  said  garnishee  the  further  sum 
of  $2,500  to  induce  said  garnishee  to  sign  another  pretended 
bail  bond  for  the  appearance  of  said  Hennessey  at  the  Novem- 
ber term,  189^  in  the  sum  of  $2,500. 

^  **6.  That  said  pretended  bail  bonds  were  accepted  by 
Sheriff  Pizler,  and  said  H^messey  and  Green  were  released  from 
bail  on  account  thereol 

^7.  That  the  money  so  left  with  the  garnishee  was  left  as  in- 
denmity  against  legal  liability  on  account  of  the  garnishee  hav- 
ing signed  said  pret^ded  bonds. 

^'8.  That  said  pretended  bail  bonds  were  and  are  void  and  of 
no  virtue  and  effect  in  law. 

'^9.  That  said  Sheriff  Pixler  was  without  legal  authorily  to 
receive,  accept  or  approve  said  bonds  or  either  of  them. 

**10.  That  no  order  of  court,  nor  the  judge  thereof  in  vacar 
tion,  nor  the  clerk  thereof  authorized  the  making,  taking  or 
accepting  of  said  bonds. 

'^11.  That  the  amount  of  each  of  said  bonds,  to  wit,  $2,500, 
was  not  indorsed  upon  the  warrant  of  arrest  or  on  the  commit- 
ment upon  which  the  said  Green  and  said  Hennessey  were  ar- 
rested and  held. 

"12.  That  by  reason  of  the  foregoing  facts  the  garnishee  has 
in  his  custody  the  sum  of  $5,000  of  the  property  of  said  Green 
and  Hennessey  and  their  oodefendants  in  attachment,  sabject 
to  this  garnishment  proceeding.** 

1.  According  to  the  allegations  of  the  reply,  the  money  was 
deposited  with  the  garnishee  to  indemnify  him  against  liability 
aa  surety  on  the  bail  bonds  taken  by  the  sheriff,  by  means  of 
which  the  release  of  the  said  Hennessey  and  Green  from  the 
custody  of  the  sheriff  in  which  he  was  then  held  to  answer  an 
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indictment  for  a  felony  was  procured.  The  only  question  raised 
by  the  demurrer  is,  whether  the  said  Howendobler  can  be 
oharged  as  garnishee  as  to  the  money  so  deposited,  while  the 
bail  bonds  thus  given  remain  in  such  force  as  they  had  when 
they  were  taken,  when  the  money  was  deposited,  and  when  tho 
garnishment  was  served. 

It  18  settled  law  in  this  state,  ^''in  order  that  an  ®^  indebt- 
edness may  be  liable  to  garnishment,  it  must  be  shown  to  be 
absolutely  due  as  a  money  demand,  unaffected  l^  liens  or  prior 
encumbrances  or  conditions  of  contract,'^  and  that  except  in 
cases  of  fraud,  'the  creditor  can  claim  no  higher  rights  against 
the  garnishee  than  the  debtor  could  claim  against  him'^  Scales 
▼.  Southern  Hotel  Co.,  37  Mo.  620;  Weil  v.  Tyler,  38  Mo.  545; 
90  Am.  Dec.  441;  McPherson  ▼.  Atlantic  etc.  R.  R.  Co.,  66  Mo. 
103;  Fenton  v.  Block,  10  Mo.  App.  636.  "The  indebtedness, 
to  be  the  subject  of  garnishment,  must  be  certain^  not  depend- 
ing upon  contingency.  There  must  be  no  condition  precedent, 
no  impediment  of  any  sort  between  the  garnishee's  liability, 
and  the  defendants  right  to  be  paid  such  as  the  attaching  cred- 
itor himself  cannot  remove^':  Mercantile  Co.  y.  Bettles,  68  Mo. 
App.  384;  Drake  on  Attachments^  sec.  661.  In  a  recent  excel- 
lent work  on  this  subject  the  rule  deduced  from  authorities 
cited  from  nearly  all  the  states  is  thus  stated:  ^'Contingent  lia- 
bility on  contract  affords  no  ground  for  garnishment.  So  long 
as  it  is  uncertain  whether  the  garnishee  owes  the  defendant, 
he  cannot  be  charged,  as  the  attaching  creditor  can  have  no 
greater  right  by  subrogation  than  the  defendant  has  directly 
against  the  garnishee.  The  rule  that  there  can  be  no  garnish- 
ment judgment  on  a  conditional  contract  or  contingent  obliga^ 
Hon  is  too  well  settled  to  require  comment.  Debt  is  different 
from  attached  property,  which,  under  some  circumstances,  may 
be  held  until  uncertain  ownership  has  been  settled'':  Waples 
on  Attachment  and  Guaranty,  2d  ed.,  sec.  373,  p.  272.  The 
facts  stated  in  the  reply  fail  to  show  a  money  demand  absolutely 
due  from  the  garnishee  to  the  defendants  in  the  attachment 
suit.  On  the  contrary,  it  shows  only  a  possible  contingent  lia- 
bility, dependent  upon  a  discharge  of  tiie  conditions  of  the 
bond,  or  the  release  of  Howendobler  from  any  liability  thereon 
in  some  other  way.  That  has  been  so  discharged  or  ^^  re- 
leased is  not  contended,  but  the  contention  is,  that  the  bond 
not  haying  been  taken  in  accordance  with  the  requirements  of 
the  statute,  no  legal  obligation  for  the  penalty  thereof  was  im- 
posed upon  the  obligors.    But  that  is  a  question  that  cannot  be 
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determined  in  this  case  so  as  to  protect  the  garnishee.  That 
is  a  question  between  the  obligee  and  the  obligors  on  the  bond, 
in  the  determination  of  which  the  judgment  in  this  case  would 
have  no  force:  Stmuss  v.  Ayres,  87  Mo.  348.  It  may  turn  out 
when  that  question  comes  to  be  investigated  in  a  proper  case 
between  the  proper  parties  that  appellants'  counsel  may  be  mis- 
taken in  their  views  upon  that  subject^  or  if^  perchance,  the  gar- 
nishee (the  surety  upon  the  bonds)  should  feel  disposed  in 
such  a  case  to  contest  the  validity  of  the  bonds,  and  be  suc- 
cessful, he  would  still  be  entitled  to  indemnity  under  his  con- 
tract for  the  expense  of  such  contest,  his  liability  to  the  defend- 
ant being  still  contingent.  .  The  vice  of  appellant's  argument 
is  in  assuming  that  these  bonds  are  nullities  and  can  be  so  de- 
clared in  this  action,  neither  of  which  propositions  is  true.  It 
may  be  that  the  bonds  are  voidable  and  would  be  avoided  in 
an  action  between  the  proper  parties,  but  they  are  not  nullities: 
State  T.  Horn,  94  Mo.  162,  and  cases  cited;  Jones  t.  Gordon, 
82  Ga.  570.  They  were  executed  by  the  garnishee  in  good  faith 
for  a  valuable  consideration,  moving  directly  to  the  defend- 
ants, and  while  as  to  their  obligatory  force,  between  him  and 
those  who  received  that  consideration  in  whose  shoes  the  cred- 
itor stands,  there  may  be  serious  question  (upon  which  we  ex- 
press no  opinion),  until  that  question  is  adjudicated  and  the 
surety's  liability  on  the  bonds  conclusively  determined,  the  de- 
fendants have  no  right  of  action  against  the  surety  on  the  con- 
tract in  question  and  consequently  their  creditor  has  none  by 
garnishment. 

The  contention  that  the  plaintiff  has  a  lien  upon  ^^  the 
money  deposited  with  the  surety  upon  the  bail  bonds  to  indem- 
nify him,  which  may  be  enforced  by  garnishment  in  the  cir- 
cumstances of  this  case,  is  ruled  adversely  to  the  plaintiff,  on 
the  authority  of  Holker  f  .  Hennessey,  141  Mo.  527;  64  Am.  St 
Bep.  524. 

The  judgment  of  the  circuit  court  is  affirmed. 

Bobinson  and  Williams,  JJ.,  concurring. 


OARNISHMBNT  OP  DEBT  NOT  YBT  DUB.— Demands  which 
may  be  subjected  to  garnishment  process  are  such  only  as  the  de- 
fendant In  attachment  could  himself  recover  of  the  garnishee  In 
an  action  of  debt  or  Indebitatus  assumpsit:  Teague  v.  La  Grand,  85 
Ala.  493;  7  Am.  St  Bep.  ©4;  Hoyt  v.  Swift,  13  Vt.  129;  37  Am.  Dec. 
580.  Gkimlshment  of  an  amount  due  defendant  for  work  Is  prema- 
ture when  made  before  the  work  Is  completed:  Williams  v.  Andro- 
scoggin etc.  R.  R.  Co.,  86  Me.  201;  58  Am.  Dec.  742:  Brewer  v.  Smith, 
8  Greenl.  44;  14  Am.  Dec  218.    See  Davis  v.  Bpplnger,  18  OaL  378; 
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70  Am.  Dec.  184.  For  a  contrary  doctrine,  see  Phenlz  Ins.  Oo.  y. 
WlUis,  70  T^x.  12;  8  Am.  8t  Bep.  666;  Mlms  y.  West,  88  Oa.  18;  80 
Am.  Dec  8791 
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Storage  Company. 

[1«  MUKiUXI,  288.] 

OEIinNAL  LAW— BnSDBMEANORS.— INTENT  conadtates 
no  element  of  the  crime  of  misdemeanor.  Hence  innocence  of  inten- 
tion does  not  entitle  one  accused  of  a  misdemeanor  to  an  acquittal 
If  he  has  committed  acts  constituting  a  misdemeanor. 

GAME  LAW&-KEBPING  GAME  KILLED  IN  THE  OPEN 
SEASON  AFTSnt  THE  END  THEREOF.— A  statute  making  it  a 
misdemeanor  for  any  person  to  have  in  his  possession  any  game 
birds  or  animals,  or  any  flesh,  pieces  or  parts  thereof,  during  the 
season  when  the  catching  or  killing  thereof  is  prohibited,  applies  to 
such  birds  or  animals,  or  any  part  thereof,  though  killed  within  the 
open  season. 

CONTRACT  VOID  BECAUSE  FOR  THE  COMMISSION  OF 
A  MISDEMEANOR.— A  contract  between  a  person  harlng  carcasses 
of  game  birds  oc  animals  in  his  possession  in  the  open  season  with 
a  storage  company  to  keep  the  same  through  the  closed  season, 
where  such  keeping  is  a  misdemeanor,  is  void,  and  therefore  dam- 
ages cannot  be  recovered  for  a  violation  of  the  contract  or  for  neg^ 
llgence  in  its  performance. 

B.  H.  Kern^  for  the  appellants. 
Henry  E.  Mills,  for  the  respondeni 


SHEBWOOD,  J.  The  business  of  plaantifls,  veddent  in 
Bt.  LoniSy  was  that  of  dealers  in  game,  while  the  d^endant  cor- 
poration was  engaged  in  that  city  in  the  business  of  ''cold  stor- 
age,''  which  embraced  the  storing  and  preservation  of  produce 
and  game  of  all  kinds. 

Plaintifb,  during  what  is  known  as  the  ''open  season/'  were 
accustomed  to  buy  and  sell  the  different  kinds  of  game,  and, 
when  what  is  known  as  the  "closed  season^'  was  about  to  ar- 
rive, were  in  the  habit  of  storing  such  game  as  remained  on  their 
hands  until  such  time  as  the  "open  season"  again  returned, 
when  they  would  resume  their  erstwhile  prohibited  business. 
So  it  was  that  in  the  year  1892,  between  the  15th  of  No- 
vember and  the  26th  of  December,  the  defendant  corporation 
made  plaintiffs  an  offer  to  carefully  store  and  preserve  the  same 
in  a  cold,  frozen  condition  for  such  time  as  plaintiffs  might 
store  the  same  with  it,  and  to  restore  the  same  to  plaintiffs  in 
as  good  condition  as  when  received  from  plaintiffs.  This  of- 
fer was  based  upon  the  consideration  of  the  payment  of  so  much 
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per  pound  for  mcli  storage.  Plaintiffs  desiring  that  saeh  game 
be  80  kept  and  preserved,  and  intending  that  such  game 
ahonld  be  stored  with  defendant  corporation  during  the  '^closed 
season/'  and  withdrawing  it  when  the  ''open  season'^  should  re- 
turn,  3Mai  accepted  the  offer  aforesaid,  and  on  the  18th  of  No- 
vember, 1892,  stored  with  defendant  a  large  quantity  of  game,  to 
be  withdrawn  from  defendant's  custody  when  and  at  such  times 
as  the  law  would  permit  plaintiffs  to  dispose  of  the  same.  At 
the  time  of  its  being  thus  stored,  the  game  was  in  good  con- 
dition. On  November  18,  1893,  defendant  presented  to  plain- 
tiffs a  bill  for  such  storage,  amounting,  et  cetera,  which  plain- 
tiffs paid.  Thereupon  plaintiffs  proceeded  to  remove  such 
game  from  the  cold  storage  rooms  of  defendant,  and  in  doing 
so  discovered  that  defendant  had  failed  to  preserve  such  game 
in  a  cold  and  frozen  condition,  whereby  the  same  became  rot- 
ten and  worthless,  and  was  not  in  good  condition,  as  when  de- 
livered to  defendant.  For  this  breach  of  contract  damages  in 
the  sum  of  seven  thousand  dollars  was  demanded,  and,  being 
refused,  this  suit  was  brought.  This  is  the  substance  of  the 
first  count  in  the  petition;  the  second  count  is  like  unto  it. 

Defendant  demurred  to  the  first  count  on  these  grounds: 
''Now  comes  defendant  and  demurs  to  the  first  count  of  plain- 
tiffs' second  amended  petition,  for  the  reason  that  it  does  not 
state  a  cause  of  action  against  defendant,  and  because  it  does 
show  affirmatively  that  plaintiffs  endeavored  to  make  with  de- 
fendant a  contract  for  the  storage  of  game  during  the  period 
of  the  year  when  the  possession  of  such  game  was  prohibited 
by  law,  and  that  the  aUeged  contract  was  unlawful  and  in  vio- 
lation of  a  penal  statute  of  the  state  of  Missouri  and  nonenf  orce- 
able,  and  because  it  sppeais  that  at  plaintiffs'  request  said  game 
was  carried  on  plaintiffs^  account  during  the  season  of  1893, 
prohibited  by  law."  The  trial  court  adjudged  the  petition  in- 
sufficient in  law,  and,  plaintiffs  declining  to  plead  further,  final 
judgment  was  rendered,  hence  this  appeal. 

"«  Section  8901  of  the  Bevised  Statutes  of  1889  prohibits 
the  killing  of  certain  game  at  certain  times  of  the  year.  Sec- 
tion 8902  of  the  Bevised  Statutes  of  1889  makes  it  a  misde- 
meanor for  any  person  to  ''purchase,  have  in  his  possession  or 
sell  any  of  the  game  birds  or  animals  specified  in  the  next  pre- 
ceding section,  or  any  flesh  pieces  or  parts  of  said  animals, 
<luring  the  season  when  the  catching  and  killing  of  same  is  pro* 
hibited,  or  shall  purchase,  have  in  possession,  or  sell  any  of  the 
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game  birds  or  animals  caught  or  killed  contrary  to  the  pro- 
▼iaiona  of  said  sections.^' 

As  shown  by  the  very  intaresting  and  ezhanstiye  opinion  of 
Mr.  Jnatioe  White  in  Geer  ▼.  Connecticut,  161  U.  S.  519,  ''from 
the  earliest  traditions  the  right  to  reduce  animals  ferae  naturae 
to  possession  has  been  subject  to  the  control  of  the  law-giving 
power."  The  ezendse  of  this  power  has  beai  definitely  traced 
back  even  as  far  as  the  time  of  Solon,  who  forbade  the  Athe- 
nians to  kill  game.  And  in  France,  as  early  as  the  Salic  law, 
the  right  to  reduce  a  part  of  the  common  property  in  game 
to  possession  and  consequent  ownership  was  regulated  by  law. 
Such  regulations  preyailed  in  every  country  in  continental 
Europe  and  in  England.  Treating  of  this  subject,  Blackstone 
says:  "There  still  remains  another  species  of  prerogative  prop- 
erty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before;  the  property  of  such  animals  ferae 
naturae,  as  are  known  by  the  denomination  of  game,  with  the 
right  of  pursuing,  taking,  and  destroying  them;  which  is  vested 
in  the  king  alone  and  from  him  derived  to  such  of  his  subjects  as 
have  received  the  grants  of  a  chase,  a  park,  a  free  warren  or 

free  fishery In  the  first  place,  then,  we   have   already 

ahown,  and  indeed  it  cannot  be  d^ed,  that  by  the  law  of  na- 
ture every  man  from  the  prince  to  the  peasant  has  an  equal 
right  of  pursuing  and  taking  to  his  own  use  all  such  creatures 
as  are  *^  ferae  naturae,  and  therefore  the  property  of  nobody, 
but  liable  to  be  seized  by  the  first  occupant,  and  so  held  by  the 
imperial  law  even  so  late  as  Justinian's  time But  it  fol- 
lows from  the  very  eiad  and  constitution  of  society  that  this 
natural  right,  as  well  as  many  others  belonging  to  a  man  as  an 
individual,  may  be  restrained  by  positive  laws  enacted  for  rea- 
sons of  state  or  for  the  Supposed  benefit  of  the  eommunity'': 
8  Blackstone's  Commentaries,  410.  This  prerogative  of  the 
king  as  an  attribute  of  government  recognized  and  enforced  by 
the  common  law  of  England  by  appropriate  and  oftentimes  by 
severe  penalties  and  forfeitures,  was  vested  in  the  colonial  gov- 
aimments  of  this  country,  and  when  these  governments  threw 
oif  the  yoke  of  the  mother  country,  that  right  of  sovereignty 
paasod  to  and  was  vested  in  the  respective  states.  This  sov- 
ereign attribute  and  power  as  existent  in  the  states  of  this  Union 
has  often  been  exercised  by  them  by  passage  of  laws  in  the 
most  of  these  states,  for  the  protection  and  preservation  of 
game;  and  it  seems  never  to  have  been  called  in  question. 
Numerous  adjudications  attest  this  fact    In  such  cases,  the 
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common  ownership  of  game,  which  otherwise  would  remain  in 
the  body  of  the  people^  is  lodged  in  the  state,  to  be  exercised 
like  all  other  governmental  powers  in  the  state  in  its  sovereign 
capacity,  to  be  exercised  in  trust  for  the  benefit  of  the  people 
and  subject,  of  course,  to  such  regulations  and  restrictions  as 
the  sovereign  power  may  see  fit  to  impose.  Such  regulations  ap- 
propriately fall  within  the  domain  of  the  police  power  of  the 
state. 

In  ex  parte  Maier,  108  Cftl.  476,  42  Am.  St.  Bep.  129,  it  is 
said:  *The  wild  game  within  a  state  belongs  to  the  people  in 
their  collective,  sovereign  capacity.  It  is  not  the  subject  of 
private  ownership,  except  in  so  far  as  the  people  may  elect  to 
make  it  so;  and  ihej  may,  if  they  see  fit,  absolutely  *•**  pro- 
hibit the  taking  of  it^  or  traffic  or  commerce  in  it  if  deemed 
necessary  for  its  protection  or  the  preservation  of  the  public 
good.''  Expressing  the  same  view,  it  is  said  by  the  supreme  court 
of  Minnesota:  ^'We  take  it  to  be  the  correct  doctrine  in  this 
country  that  the  ownership  of  wild  animals,  so  far  as  they  are 
capable  of  ownership,  is  in  the  state,  not  as  a  proprietor  but  in 
its  sovereign  capacity  as  the  representative  and  for  the  benefit 
of  all  its  people  in  common":  State  v.  Bodman,  58  Minn.  393. 
In  Magner  v.  People,  97  HI.  320,  in  passing  upon  the  subject 
now  under  consideration,  it  is  said:  '^Stated  in  other  language^ 
to  hunt  and  kill  game  is  a  boon  or  privilege,  granted  either  ex- 
pressly or  impliedly  by  the  sovereign  authority — ^not  a  right 
inherent  in  each  individual,  and  consequently  nothing  is  taken 
away  from  the  individual  when  he  is  denied  the  privilege  at 
stated  seasons  of  hunting  and  killing  game.  It  is,  perhaps,  ac- 
curate to  say  that  the  ownership  of  the  sovereign  authority  is 
in  trust  for  all  the  people  of  the  state,  and  hence  by  implication 
it  is  the  duty  of  the  legislature  to  enact  such  laws  as  will  best 
preserve  the  subject  of  the  trust  and  secure  its  beneficial  use 
in  the  future  to  the  people  of  the  state.  But  in  any  view,  ihe 
question  of  individual  enjoyment  is  one  of  public  polipy  and 
not  of  private  right." 

This  right  of  the  states  to  provide  and  ^orce  regulations  re- 
specting the  protection  and  preservation  of  game  has  received 
frequent  recognition  at  the  hands  of  the  supreme  oourt  of  the 
United  States,  thus:  In  McCready  v.  Virginia,  94  U.  S.  895, 
the  power  of  the  state  of  Virginia  to  prohibit  citizens  of  other 
states  from  planting  oysters  within  the  tide  waters  of  that  state 
was  upheld  by  this  court.  In  Manchester  v.  Massachusetts,  139 
U.  S.  240,  the  authority  of  the  state  of  Massachusetts  to  con- 
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trol  and  regulate  the  catching  of  fish  within  the  bays  of  that 
state  was  also  maintained:  See,  ^^^  also,  Geer  ▼.  Connecticut^ 
161  U.  S.  519,  and  State  ▼.  Fanell,  28  Mo.  App.  176,  and  cases 
cited;  State  t.  Lewia^  184  Ind.  250. 

A  statute  of  New  York  prohibited  the  killing  or  having  in 
possession  game  birds  of  the  kinds  specified,  after  the  first  of 
March  (Laws  1871,  c.  721,  pp.  1671,  1677,  sees.  7,  8,  33),  and 
touching  this  statute,  the  court  of  appeals  of  that  state  observed: 
''It  is  admitted  in  this  case  that  the  defendant  had  possession 
of  game  after  the  1st  of  March,  and  the  fact  alleged,  that  it 
was  either  killed  within  the  lawful  period  or  brought  from  an- 
other state  where  the  killing  was  lawful,  constitutes  no  defense. 
The  penalty  is  denounced  against  the  selling  or  possession  after 
that  time,  irrespective  of  the  time  or  place  of  killing.  The  ad- 
ditional fact  alleged,  that  the  defendant  had  invented  a  pro- 
cess of  keeping  game  from  one  lawful  period  to  another,  is  not 
provided  for  in  the  act,  and  is  immaterial,''  and  the  validity  of 
the  statute  was  upheld:  Phelps  v.  Bacey,  60  N.  T.  10;  19  Am. 
Bep.  140.  That  case  is  directly  in  pointy  and  fully  sustained 
the  action  of  the  trial  court  in  adjudging  the  petition  insuffi- 
cient. 

Plaintiffs  in  their  petition,  when  speaking  of  their  puipose 
in  preserving  such  game,  say,  in  substance,  that  they  intended 
that  said  game  should  be  stored  with  defendant  corporation 
during  the  ''closed  season,''  and  withdrawn  upon  return  of  the 
"open  season.''  The  offense  prohibited  by  section  8902  is  a 
misdemeanor,  and  in  such  ease  the  intention  of  the  misde- 
meanor cuts  no  figure  in  the  case,  since  in  that  class  of  crimes 
intention  constitutes  no  element  of  the  offense.  It  is  the  act 
done  and  that  alone  which  violates  the  law,  and  the  motive 
which  prompts  the  violation  is  altogether  dehors  the  crime 
committed.  This  point  is  illustrated  by  various  adjudications 
respecting  the  sale  of  liquors  to  minors  and  the  marriage  of 
minors  supposing  the  parties  in  ^^'^  each  case  to  be  of  age,  et 
oetenu  1  Wharton  on  Criminal  Law,  9th  ed.,  sec.  28  a,  p.  35; 
sec.  88,  pp.  118, 115,  and  cases  dted;  Howell  v.  Stewart,  54  Mo. 
404. 

In  this  case^  the  statute  makes  no  exceptions  to  the  rigid 
rule  which  it  prescribes.  The  acts  therein  mentioned  are  un- 
conditionally and  absolutely  forbidden,  and  this  is  so  because 
the  legislature  doubtless  thought  that  the  best  way  of  accom- 
plishing the  result  they  desired  and  the  only  means  of  attain- 
ing it.    They  therefore  resorted  to  arbitrary  prohibition.    Had 
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scienter  been  required  by  the  statute,  its  Tezy  object  would  have 
been  defeated^  as  scienter  would  be  in  the  majority  of  instances 
impossible  of  proof:  1  Wharton  on  Criminal  Law,  9th  ed.,  see. 
88,  p.  117. 

It  was  to  prevent  the  easy  eyasions  of  ihe  statute  that  the  law 
was  passed  in  its  present  shape.  And  on  this  ground  it  is 
anaiogoua  to  statutes  prohibiting  the  manufacture  or  sale  of 
oleomargarine  (State  v.  Bockstruck,  186  Mo.  386),  and  it  is  the 
only  ground  upon  which  such  enactments  can  be  upheld.  The 
end  being  granted,  to  wit,  the  power  of  the  legislature  to  en- 
act a  law  for  the  protection  and  preserration  of  game;  the 
means  to  effectuate  that  end,  to  wit,  the  authority  to  prerent 
the  law  thus  passed  from  being  evaded  by  jMrohibiting  and  mak- 
ing penal  the  possession  of  game  after  a  certain  period,  follows 
as  an  indubitable  oorollary:  Ex  parte  Msrmaduke,  91  Mo.  262,  60 
Am.  Bep.  250,  and  cases  cited. 

Becurring  to  the  petition,  it  shows  on  its  face  that  plaintiffis 
contracted  with  defendant  corporation  for  the  commission  of  a 
misdemeanor.  It  is  true  the  offense  is  but  malimi  prohibitum, 
but  the  consequences  are  the  same  as  if  the  act  were  malum  in 
se,  since  in  principle  there  is  nothing  which  should  cause  the 
result  to  differ  in  tiie  former  case  from  the  latter.  The  law  will 
not  stultify  itself  by  promoting  on  the  one  hand  what  ^^  it 
prohibits  on  the  other,  and  will  for  this  reason  leave  the  par- 
ties to  this  suit  where  it  finds  them,  unsanctioned  by  its  favor 
and  unaided  by  its  process:  Kitchen  v.  Greenabaum,  61  Mo.  110. 

Therefore  the  doctrine  announced  in  Sprague  v.  Booney,  104 
Mo.  360  (overruling  the  former  decision  in  same  case,  in  which 
wss  a  dissent)  applies  here,  and  hence  judgment  affirmed. 

All  concur. 


OAMB  LAWS-OAMB  KILLBD  DTTBINO  OPSN  SBA0ON  BTTF 
KEPT  AFTER  EXPIRATION  THBRBOF.-The  holding  of  the 
principal  case  Is  opposed  by  the  construction  put  upon  Oregon  stat- 
utes providing  for  a  dose  season  with  respect  to  certain  Hah.  Pre- 
cisely the  same  question  was  presented  to  the  Oregon  court  as  that 
In  the  principal  case,  namely,  does  the  statute  prohibit  a  person 
having  In  his  possession  or  olferlng  for  sale  during  the  close  seasons 
named  in  the  act,  fish  of  the  varieties  mentioned,  which  were  caught 
in  any  of  the  rivers  enumerated  during  their  op^  seasonst  It  was 
held  that  to  support  a  conviction  it  must  appear  that  the  flsh  were 
caught  in  the  close  season  as  well  as  held  in  possession:  Boctended 
note  to  Ex  parte  Maier,  42  Am.  8t  Bep.  13^144,  on  game  laws. 
Compare  Phelps  v.  Racey,  60  N.  Y.  10;  19  Am.  R^.  140. 

CRIMINAL  LAW-CRIMINAL  INTENT.— Whether  or  not  a  crim- 
inal intent  or  guilty  knowledge  is  a  necessary  element  of  a  statutory 
olfense  is  a  matter  of  construction  to  be  determined  from  the  lan- 
guage of  the  statute  in  view  of  its  manifest  purpose  and  design: 
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Oommonwealth  y.  Weiss,  1S9  Pa«  St  247;  23  Am.  St  Rep.  182»  and 
note;  State  y.  Zlchfleld,  28  Ner.  804;  02  Am.  St  Bep.  800. 

CONTRACTS  IN  VIOLATION  OP  PENAL  STATUTB.— No  rights 
ean  spring  from,  or  be  rested  upon  an  act  in  the  performance  of 
which  a  criminal  penalty  Is  incurred,  and  aU  contracts  which  are 
made  in  riolatlon  of  a  penal  statute  are  absolntely  void  and  cannot 
be  recovered  upon:  Youngblood  t.  Birmingham  Trust  ate.  Oo.»  86 
Ala.  621;  86  Am.  St  Bep.  246,  and  note. 
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A  TAX  OAN  BB  LBVIBD  FOR  A  PUBLIO  PUBFOBB  ONLY, 

and  never  for  private  objects  or  purposes. 

A  SUCOBSSION  OR  COLLATBRAL  INHBBITANCB  TAX  is 
subject  to  the  rule  that  taxes  can  be  levied  only  for  a  public  purpost^. 

TAXBS-WHBN  DBBMBD  TO  BB  FOR  A  PUBLIC  PUR- 
POSB— USA6B.— In  deciding  whether  a  tax  has  been  levied  for  a 
public  purpose,  courts  must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for  which  taxes  have  been 
customarily  and  by  long  course  of  legislation  levied,  as  distinguished 
from  objects  which,  by  like  usage,  are  left  to  private  inclination, 
Interest,  or  liberality. 

TAXES  TO  PROVIDB  FOR  FREB  SCHOLARSHIPS.— A 
statute  imposing  a  succession  tax  and  providing  that  the  proceeds 
thereof  shall  be  appropriated  for  establishing  and  maintaining  free 
scholarships  in  the  state  university,  that  the  persons  admitted  to 
such  scholarship  shall  pass  a  written  examination,  and  be  dependent 
upon  their  own  exertions,  and  financially  unable  to  obtain  their  edu- 
cation, and  that  there  shall  be  paid  to  them  in  monthly  installments 
while  attending  the  university  the  sum  provided  by  the  scholarship 
for  defraying  expenses  of  attendance,  provides  for  a  tax  for  a  pri- 
vate purpose,  and  is  therefore  unconstitutional  and  void. 

STATUTES  —  OPERATION  OF  MUST  BB  PBOSPBC- 
TIVE.— Where  there  is  a  statute  imposing  a  succession  tax  enacted 
before  the  death  of  the  decedent  and  another  enacted  afterward,  the 
former  c<mtrols. 

A  SUCCESSION  TAX  IS  AN  BXCISB  OR  DUT7  upon  the 
right  of  a  person  or  corporation  to  receive  property  by  devise  or 
Inheritance  from  another.  It  is  a  burden  on  each  person  claiming 
succession,  measured  by  the  mine  of  his  interest  and  collectible  out 
lii  his  interest  only. 

A  SUCCESSION  TAX— WHAT  IS  NOT.— A  tax  levied  on  the 
whole  estate  of  a  decedent  is  not  a  succession  tax,  but  a  tax  directly 
upon  property,  and  to  be  sustainable,  must  be  uniform* 

A  SUCCESSION  TAX  MUST  BB  UNIFORM  as  to  persons  of 
the  same  class.  One  person  cannot  be  charged  a  greater  percentage 
on  his  legacy  than  another  person  in  the  same  cdass,  because  the 
amount  of  his  legacy  is  greater  than  that  of  the  latter.  A  statute 
Imposing  a  charge  of  five  per  cent  for  legacies  of  ten  thousand  dol- 
lars, and  where  legacies  are  above  that  sum,  five  per  cent  on  the 
first  ten  thousand  dollars,  and  twelve  and  a  half  per  cent  on  the 
balance,  is  therefore  void  for  want  of  uniformity. 

Turner  ft  Hinton,  C.  B.  Sebastian,  W.  M.  Williams,  Silas  & 
Jones^  M.  F.  Watts,  and  L.  F.  Parker,  for  the  relatoiu. 
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Ftank  F.  BsteSy  amicus  curiae^  William  J.  Stone,  G.  S.  Hoee^ 
D.  C.  Beeyes^  and  Judson  &  Tausaig,  for  the  respondents. 


"^  GANTT,  C.  J.  This,  is  an  original  proceeding  in  this 
court  for  a  writ  of  certiorari  to  the  judge  of  the  *^  probate 
court  of  Boone  county  commanding  him  to  send  up  the  record 
of  his  proceedings  in  the  matter  of  the  assessment  and  levy  of 
a  collateral  succession  tax  upon  the  estate  of  John  C.  Conl^, 
late  of  said  county,  deceased.  The  writ  was  issued  and  made 
returnable  to  division  No.  2  of  this  court,  but  owing  to  the 
importance  of  the  questions  involved  and  the  fiict  that  a  similar 
writ  had  also  been  issued  upon  the  application  of  L.  B.  Wilfley, 
executor  of  Susan  E.  Spear,  against  Judge  Bassienr,  jndgo  of 
the  probate  court  of  the  city  of  St.  Louis^  returnable  to  the  court 
in  Bank,  this  -cause  was  transferred  to  court  in  Bank,  and  the 
records  of  the  probate  court  in  each  case  having  been  removed 
into  this  court,  the  two  cases  were  heard  together  npon  a  mo- 
tion to  quash  the  proceedings  for  want  of  jurisdiction  in  said 
courts  to  assess  and  levy  said  collateral  succession  tax. 

John  C.  Conley  died  in  Boone  connty,  Missouri,  on  the  sixth 
day  of  December,  1896,  leaving  an  estate  consisting  of  realty  in 
this  and  other  states  and  of  bonds,  notes,  certificates  of  stock, 
and  other  securities.  His  will,  dated  February  18,  1896„  was 
duly  established  and  admitted  to  probate  by  the  probate  court  of 
Boone  county  on  the  7th  of  December,  1896.  The  said  testa- 
tor was  never  married.  He  made  a  bequest  of  $20,000  for  char- 
itable purposes  and  gave  the  remainder  of  his  estate  in  different 
amounts  to  his  collateral  relatives.  He  gave  some  special  lega- 
cies of  a  certain  amount,  and,  after  the  payment  of  various  spe- 
cial bequests,  the  residue  of  the  estate  is  given  by  his  will  to 
certain  nephews  and  nieces  named  in  the  residuary  clanse.  Let- 
ters testamentary  were  duly  issued  to  the  relators,  who  quali- 
fied  as  executors  of  the  wHl  on  the  15th  of  December,  1896, 
and  filed  their  inventory  on  the  11th  of  January,  1897. 

The  probate  coiurt  on  the  30th  of  August,  "^  1897,  entered 
an  order  of  record,  reciting  the  death  of  said  John  C.  Conley 
and  the  probating  of  his  will,  and  setting  out  the  terms  thereof, 
the  date  of  letters  testamentary  and  of  the  filing  of  the  in- 
ventory, and  over  the  protest  of  the  relators  (who  waived  formal 
notice  of  the  proceedings,  but  objected  to  the  right  of  the 
court  to  make  such  assessment),  proceeded  to  fix  the  value  of 
said  estate,  for  the  purposes  of  the  collateral  sucoeoaon  tax,  un- 
der the  act  of  April  1,  1895,  and  the  amendatory  acts  of  1897. 
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The  court  found  that  the  sum  of  $20,000  was  giyen  by  the  will 
to  trustees  for  charitable  purposes;  $18,391.31  of  the  estate  will 
be  required  to  pay  the  debts  of  the  testator  (so  far  as  appeared 
up  to  date  of  that  order),  and  other  legal  demands;  t^at  the 
real  estate  in  the  state  of  Missouri  was  of  the  yalue  of  $45,660, 
and  that  the  personal  property  of  the  estate  was  of  the  yalue 
of  $182,919.34,  making  a  total  yaluation  of  $228,579.34.  The 
court  deducted  from*  this  amount,  the  sum  of  $20,000  giyen 
for  charitable  purposes,  and  $18,391.34  required  to  pay  debts 
and  expenses  of  the  administration,  and  held  and  determined 
that  the  clear  market  yalue  of  all  of  said  property,  subject  to 
such  tax,  was  $190,188;  and  that  said  amount  was  subject  to  the 
payment  of  a  collateral  succession  tax  of  $5  for  each  and  eyery 
$100  of  such  sum  up  to  $10,000,  and  $12.50  for  eyeory  $100  in 
yalue  in  excess  of  said  sum  of  $10,000.  Eighty-fiye  shares  of 
stock  in  the  bank  of  Hico,  Texas,  of  the  par  yalue  of  $8,925 
was  included  in  the  aboye  yaluation.  The  court  th^i  leyied 
and  charged  said  estate  with  a  -total  tax  of  $23,023.50  and  or- 
dered the  executors  to  pay  the  same.  All  these  facts  appear 
upon  the  face  of  the  record  of  the  probate  court.  A  -similar 
state  of  facts  exists  as  to  the  tax  on  Susan  £L  Spear's  estate^ 
in  all  material  respecta 

The  constitutionality  of  the  act  of  the  general  ^^  assembly 
of  Missouri  entitled,  '^An  act  proyiding  for  the  endowment  of 
the  state  uniyersity,  and  for  the  establishment  and  endowment 
of  free  scholarships  of  merit  therein  in  each  county,"  approyed, 
April  1,  1895,  and  of  an  act  of  the  general  assembly  entitled, 
''An  act  to  amend  an  act  passed  by  the  thirty-eighth  general 
assembly  of  the  state  of  Missouri  -entitled,  'An  act  proyiding 
for  the  endowment  of  the  state  uniyersity  and  for  the  endow- 
ment of  free  scholarships  of  merit  therein  in  each  county,'  by 
adding  a  new  section  after  section  1  of  said  act>to  be  numbered 
section  la,  which  new  section  shall  read  as  follows,"  approyed 
March  16,  1897,  is  directly  assailed  in  and  by  these  proceedings. 
The  proposition  of  relators  is,  that  both  the  act  of  April  1, 
1895,  and  the  amendatory  act  of  March  16,  1897,  are  yoid  be- 
cause in  conflict  with  yarious  proyisions  of  the  constitution  of 
Missouri  and  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

No  question  is  raised  as  to  the  power  of  this  court  by  cer- 
tiorari to  saperyise  the  proceedings  in  the  probate  courts^  and 
if  thflir  action  in  leyying  said  taxes  is  found  to  be  in  excess  of 
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their  powers,  to  qnaah  their  proceedings  end  wa  haTO  no  doubt 
of  our  powers  to  do  eo. 

At  the  risk  of  being  deemed  proli^^  we  will  insert  so  much 
of  the  acts  aa  bear  directly  upon  the  queetiona  raised.  The 
act  waa  passed  in  1895,  and  amended  by  two  acts  passed  in  1897. 
As  amended  it  provides^  among  other  things,  aa  follows: 

'^Sec.  1.  That  all  property  conveyed  by  will,  or  by  the  death 
of  an  intestate,  to  any  person  other  than  the  father,  mother,  hus- 
band, wife,  or  direct  lineal  descendant  of  the  testator  or  intestate^ 
except  property  conveyed  for  some  educational,  charitahle,  or  re- 
ligious purpose  exclusively,  shall  be  subject  to  the  payment 
*^^  of  a  collateral  succession  tax  of  $5  for  each  and  evecy  $100 
of  the  clear  market  value  of  such  property. 

^'Sec.  2.  That  in  addition  to  the  fees  now  provided  by  law 
no  corporation  shall  be  organized  under  the  laws  of  this  states 
and  no  foreign  corporation  shall  do  business  in  this  state,  un- 
less the  incorporators  shall,  upon  filing  the  articles  of  associa- 
tion, pay  to  the  state  treasurer,  in  trust  for  the  state  of  Missouri, 
to  be  disposed  of  as  hereinafter  provided  in  this  act,  the  scim 
of  twenty-five  hunflredths  of  a  dollar  for  every  thousand  dol- 
lars of  the  capital  stock  of  such  corporation  as  a  franchise  fee; 
and  a  like  fritnchise  fee  shall  be  paid  in  the  same  manner  on 
every  thousand  dollars  of  the  increase  of  the  capital  stock  of  any 
corporation. 

"Sec.  3.  That  every  manufacturer  of  patent  medicines  shall 
annually  pay  a  license  tax  of  twenty-five  dollars. 

"Sec.  4.  That  all  moneys  which  may  hereafter  escheat  to  the 
state  shall  be  distributed  in  the  manner  provided  by  this  act 

"Sec.  5.  That  all  taxes,  fees,  or  moneys  received  under  this 
act  by  any  county  official  shall  be  paid  during  the  first  week  of 
the  following  month  to  the  counly  treasurer,  who  shall  credit 
three-fourths  to  a  fund  hereby  created  to  be  known  as  ^The 
State  University  Scholarship  Fund,'  and  remit  the  remaining 
one-fourth  to  the  state  treasurer;  and  from  all  money  received 
directly  by  l^e  state  treasurer  under  lihis  act,  he  shall  monthly 
reserve  one-fourth  and  remit  the  remaining  three-fourths  to  all 
the  county  treasurers  of  the  state,  to  be  credited  to  The  State 
University  Scholarship  Fund'  of  such  counties. 

"Sec.  6.  That  all  moneys  received  by  the  state  treasuner  to 
be  retained  by  him  under  this  act  shaU  be  deposited  in  the  state 
treasury  to  tiie  credit  of  the  'seminary  fund'  as  provided  by 
law. 

'^  "Sec.  7.  That  all  moneys  received  by  the  county  treaa- 
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uer  of  each  county  to  be  credited  to  The  Sbie  TJniTeiBity 
Scholarship  Fund'  ehall  be  foreyer  kept  and  preserved  as  a 
fiacred  pennanent  fund,  and  shall  be-inyested  and  loaned  in  the 
manner  provided  in  this  acf 

Sections  8,  9^  and  10  of  the  act  are  in  the  following  words: 

^Sec.  8.  The  income  of  the  moneys  in  'The  State  Uniyersity 
Scholarship  Fund'  shall  be  collected  annually^  and  one-fourth 
of  the  same  added  to  tho  principal,  and  the  remaining  three- 
fourths  shall  be  faithfully  appropriated  for  establishing  and 
maintaining  free  scholarships  in  the  state  uniyersity,  the  amounts 
and  terms  of  which  shall  be  fixed  and  changed  from  time  to 
time,  as  may  be  necessary,  on  the  written  order  and  resolution 
of  the  board  of  curators  of  the  state  imiyersily. 

"Sec.  9.  On  the  first  week  of  August  of  each  year,  beginning 
with  the  first  Monday  after  due  notice  thereof,  as  prescribed  -by 
the  county  court,  in  two  newspapers  of  each  county,  represent- 
ing different  political  parties  where  such  newspapers  ezist>- there 
shall  be  held  at  the  courthouse  in  the  county  seat>  an  exami- 
nation of  all  applicants  qualified  under  the  law  to  be  students 
of  the  uniyersi^.  Such  applicants  shall  be  actual  residents 
of  the  counly,  and  such  examinations  shall  be  conducted  by 
three  examiners,  one  of  whom  shall  first  be  appointed  by  writ- 
ten notice  to  the  county  clerk  by  the  president  of  the  board  of 
curators  of  the  university  during  the  month  of  July,  and  one 
selected  thereafter  by  the  county  court  of  another  political  faith, 
and  the  third  selected  by  the  agreement  of  the  two  so  chosen, 
with  power  in  the  county  court,  or  the  presiding  judge  thereof 
in  vacation,  to  fill  all  the  vacancies  in  the  position  of  examiner; 
and  such  examination  shall  be  written,  '^'  and  shall  meet  the 
requirements  for  entrance  in  the  academic  department  of  the 
university;  provided^  that  the  duties  imposed  on  county  courts 
or  the  judges  thereof^  by  this  section,  shall  be  discharged  in  the 
city  of  St.  Louis  by  the  mayor. 

''Sec.  10.  Those  applicants  passing  the  best  and  most  meri- 
torious examinations,  to  the  number  of  scholarships  established 
in  each  respective  county,  shall  be  awarded  such  scholarships, 
and  be  entitled  thereon  to  enter  free  of  matriculation  fees,  any 
department,  school,  or  college  of  the  university,  and  have  paid 
to  them  in  equal  monthly  installments  while  attending  the  uni- 
yersity, the  sum  provided  by  the  scholarship  so  awarded,  for  de- 
fraying the  expenses  of  such  attendance;  provided,  that  no  ap- 
plicant shall  be  qualified  to  receive  such  scholarship  unless  such 
examiners  shall  be  satisfied  that   the   applicant   is   dependent 
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apoB  his  own  exertions  for  his  education^  and  financially  unable 
to  otherwise  obtain  the  same/' 

By  comparison  of  the  act  thus  revised  and  amended  in  1897 
with  the  original  act  of  189$,  it  will  be  seen  that  the  progressive 
feature  of  the  original  act,  towit,  the  increase  of  seven  and  one- 
half  per  cent  on  amounts  of  over  $10,000,  is  repealed  and 
specific  provision  is  added  for  valuation  of  inheritances  and 
enforcing  the  collection  of  the  tax.  Amendments  are  also  made 
to  sections  2  and  3  in  matters  not  material  in  the  present  pro- 
ceeding, while  in  section  5,  the  distribution  of  the  funds  col- 
lected by  the  state  treasurer  in  trust  under  the  provisions  of  the 
act  is  so  regulated  that  it  is  made  in  the  different  conntiea  on  the 
basis  of  representation  in  the  general  assembly. 

Lying  at  the  threshold  of  this  discussion  ia  l^e  objection 
which  goes  to  the  very  substance  of  tliis  enactment.  It  is  in- 
sisted that  the  tax  provided  in  the  act  is  not  levied  for  a  pub- 
lic purpose  within  the  meaning  **"  of  section  3  of  article  10 
of  the  constitution  of  Missouri,  which  ordains  that  ''taxes  may 
be  levied  and  collected  for  public  purposes  only."  This  pro- 
vision of  our  constitution  accords  with  the  definition  of  a  tax 
as  expounded  by  the  courts  and  law-writers  of  this  country. 
Judge  Cooley  in  his  work  on  Constitutional  Limitations,  page 
587,  says:  ''Taxes  are  burdens  or  charges  imposed  by  the  legist 
lature  upon  persons  or  properiy  to  raise  money  for  public  pur- 
poses/' Judge  Coulter,  in  Northern  Liberties  v.  St.  John's 
Church,  13  Pa.  St.  104,  said:  "I  think  the  common  mind  has 
everywhere  taken  in  the  understanding  ^that  taxes  are  a  public 
imposition,  levied  by  authority  of  the  government  for  the  pur- 
pose of  carrying  on  the  government  in  all  its  machinery  and 
operations,  that  they  are  imposed  for  a  public  purpose."  The 
supreme  court  of  the  United  States  in  Loan  Assn.  v.  Topeka,  20 
Wall.  655,  in  a  luminous  opinion  by  Judge  Miller,  after  a  review 
of  the  authorities  and  a  discussion  of  the  power  to  tax,  laid  it 
down  as  an  established  principle  tiiat  beyond  cavil  there  can  be 
no  lawful  tax  which  is  not  laid  for  a  public  purpose."  Li  the 
Matter  of  Mayor  of  New  York,  11  Johns.  80,  the  court  said: 
"The  word  'taxes'  meana  burden^  chargea  of  impositioDa  put  or 
set  upon  persons  or  property  for  public  uses,  and  thii  la  the  defi- 
nition which  Lord  Coke  gives  to  the  word  'talliagei'  (2  Coke's 
Institutes,  532),  and  Lord  Holt  in  Garth.  488,  gives  the  eame 
definition  in  substance  of  the  word  'tax.' "  Chief  Justice  Apple- 
ton,  in  Allen  v.  Jay,  60  Me.  124, 11  Am.  Bep.  185,  says:  *'A  tax 
is  a  sum  of  money  assessed  under  tiie  authori^  of  the  state  on 
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the  person  or  property  of  an  individual  for  the  nae  of  fhe  state. 
Taxation,  by  tiie  very  meaning  of  the  term,  implies  the  raising 
of  money  for  public  use  and  excludes  the  raising  if  for  pri- 
vate objects  and  purposes/'  Judge  Jere  Black,  in  Sharpless  v. 
Mayor,  21  Pa.  St.  167,  59  Am.  Dec.  759,  says:  ^^I  concede  that 
a  law  authorizing  *^^  taxation  for  any  other  than  a  public  pur- 
pose is  void.''  We  construe  section  3  of  article  10  of  our  consti- 
tution as  a  direct  inhibition  upon  the  general  assembly  to  levy 
a  tax  for  a  private  purpose,  or  for  the  benefit  of  any  private  in- 
dividual. The  language  used  is  not  susceptible  of  any  other  con- 
struction. 

We  shall  assume  without  further  comment  that  if  the  act  un- 
der review  authorizes  the  levy  of  a  tax,  that  tax  must  be  for  a 
public  purpose,  otherwise  it  is  a  direct  violation  of  the  constitu- 
tion of  this  state.  Does  it  authorize  a  tax?  The  learned  coun- 
sel of  the  probate  judges  argues  that  it  is  not  strictly  a  tax.  He 
says:  "Although  called  a  tax,  it  is  not  properly  so,  but  a  bonus 
or  price  exacted  from  the  collateral  kindred  and  strangers  to  the 
blood  as  the  condition  upon  which  they  take  the  estate  whose 
owner  is  dead.'*  But  even  if  such  a  distinction  can  be  main- 
tained, the  contention  does  not  reach  the  vital  point  upon  which 
the  relators  insist^  namely,  that  by  whatever  name  this  burden, 
or  excise^  tax,  bonus,  or  exaction  from  the  citizen,  may  be  called, 
still  it  falls  within  the  purview  of  the  word  "taxes''  as  used  in 
the  third  section  of  article  10  of  our  constitution.  The  word 
in  that  section  is  used  in  its  generic  sense  as  expounded  by  lexi- 
cographers, judges,  and  lawyers  long  before  its  use  in  our  organic 
law.  In  the  sense  that  taxes  can  be  levied  only  for  a  publio 
purpose,  that  word  includes  every  character  and  kind  of  tax, 
general  or  special.  The  power  of  the  state  to  demand  such  a 
bonus  is  referable,  and  referable  only,  to  the  taxing  power,  so 
that  whether  this  "collateral  succession  tax,"  as  it  is  denomi- 
nated by  the  legislature,  be  termed  a  tax  or  a  bonus,  an  excise, 
a  price  imposed  for  the  privilege  of  taking  an  estate  by  will  or  in- 
heritance, it  must  be  levied  or  exacted  for  a  public  purpose  only 
under  our  constitution,  and  under  those  limitations  on  the  tax- 
ing power  which  exist  in  the  very  nature  of  our  •*•  free  institu- 
tions: Miller  on  the  Constitution  of  the  United  States,  242.  Out- 
side of  express  constitutional  inhibitions  there  are  limitations 
upon  the  powers  of  every  branch  of  our  governments^  state  and 
federal.  Every  branch  has  its  limitations  short  of  absolute 
power.  The  supreme  court  of  the  United  States  expressed  it  in 
these  words:  '^o  court  would  hesitate  to  declare  void  a  statute 
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which  enacted  that  A  and  By  who  were  huaband  and  wife  to  each 
other,  should  be  so  no  longer^  but  that  A  ahould  thereafter  be 
the  husband  of  C,  and  B  the  wife  of  D.  Or  which  should  en- 
act that  the  homestead  now  owned  by  A  should  no  longer  be 
his,  but  should  henceforth  be  the  property  of  B":  Loan  Assn. 
V.  Topeka,  20  Wall.  655.  And  in  the  same  case,  the  court  fur- 
ther said:  'To  lay  with  one  hand  the  power  of  the  government 
on  the  property  of  the  citizen  and  with  the  otiier  to  bestow  it 
upon  favored  individuals  to  aid  private  enterprises  and  build 
up  private  fortunes,  is  none  the  less  a  robbery  -because  it  is 
done  under  the  forms  of  law  and  is  called  taxation.  This  is 
not  l^islation.    It  is  a  decree  imder  legislative  forms.'' 

That  the  state  of  Missouri  for  public  purposes  may  assess  and 
levy  taxes  upon  the  succession  or  devolution  of  property  under 
our  inheritance  laws  or  statute  of  wills,  subject  only  to  the  pro- 
hibitions of  the  constitution  of  the  state  and  the  con^itution  of 
the  United  States^  we  have  no  doubt  whatever.  The  conatitu- 
tionality  of  such  a  tax  has  been  too  long  affirmed  by  the  courts 
of  last  resort  to  admit  of  doubt^  but  we  have  not  found  nor  have 
counsel  pointed  to  any  statute  which  has  received  the  sanction 
of  the  courts,  which  levied  such  a  tax  for  other  than  a  plainly 
puhlic  purpose.  Is  the  pmrpose  for  which  the  act  in  question 
authorizes  this  collateral  succession  tax  a  public  one?  Perhaps 
few  branches  of  the  law  have  been  more  carefully  considered 
than  that  which  this  inquiry  suggests.  **''  The  duty  and  power 
of  imposing  taxes  is  a  legislative  one,  and  the  presumption  is 
and  must  be  that  the  l^slature  will  levy  a  tax  only  for  a  pub- 
lic purpose,  and  the  courts  are  justified  in  interposing  only 
when  it  clearly  appears  that  the  constitution,  which  is  the  su- 
preme law  governing  both  the  legislature  and  the  oourts,  has 
been  or  will  be  violated  by  the  enforcement  of  the  legislative 
purpose.  What  is  and  what  is  not  a  public  purpose  is  not  al- 
ways easily  determined.  The  supreme  court  of  the  United 
States  in  Loan  Assn.  v.  Topeka,  20  Wall.  655,  states  the  rule  to 
be  that:  "In  deciding  whether,  in  a  given  case,  the  object  for 
which  the  taxes  are  assessed  falls  upon  the  one  side  or  the  other 
of  this  line,  the  courts  must  be  governed  mainly  by  the  course 
and  usage  of  the  government,  the  objects  for  which  taxes  have 
been  customarily  and  by  long  course  of  legislation  levied,  what 
objects  or  purposes  have  been  considered  necessary  to  the  sup- 
port and  for  the  proper  use  of  the  government,  whether  state 
or  municipal.  Whatever  lawfully  pertains  to  this  and  is  sanc- 
tioned by  time  and  acquiescence  of  the  people  may  well  be  held 
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to  belong  to  the  public  use  and  proper  for  the  maintenance  of 
good  government^  though  this  may  not  be  the  only  criterion  of 
rightful  taxation.''  The  supreme  court  of  Michigan,  in  Peopla 
T.  Salem,  20  Mich.  452,  4  Am.  Bep.  400,  with  signal  ability  and 
thoroughness  discussed  this  question  and  came  to  the  conclu- 
sion that  ''the  term  'public  purpose,'  aa  employed  to  denote  the 
objects  for  which  taxes  may  be  levied,  has  no  relation  to  the 
urgency  of  the  public  need,  or  to  the  extent  of  the  public  benefit 
which  is  to  follow.  It  is,  on  the  other  hand,  a  term  of  classifica- 
tion to  distinguish  the  -objeots  for  which,  according  to  settled 
usage,  the  government  is  to  provide,  from  those  which  by  the 
like  usage  are  left  to  private  inclination,  interest,  or  liberality.'' 

^^^  How  these  general  principles  have  been  applied,  reference 
to  the  judgments  of  the  courts  will  best  determine.  In  Loan 
Assn.  V.  Topeka,  20  Wall.  655,  a  statute  of  the  state  of  Kansas, 
which  authorized  a  town  to  issue  its  bonds  in  aid  of  the  manu- 
facturing enterprise  of  private  individuals,  came  before  the  su- 
preme court  of  the  United  States^  and  it  was  held  void  because 
the  taxes  necessary  to  pay  the  bonds  'Would^  if  collected,  be  a 
transfer  of  the  property  of  individuals  to  aid  in  the  projects  of 
gain  and  profits  of  others^  and  not  for  a  public  use  in  the  proper 
sense  of  these  words.  In  Allen  v.  Jay,  60  Me.  124,  11  Am.  Bep. 
185,  a  town,  at  a  meeting  legally  called,  voted  to  loan  its  credit  to 
a  firm  to  the  amount  of  $10,000  and  issue  its  bonds  for  that  sum, 
provided  the  firm  would  invest  $12,000  to  $13,000  in  a  steam  saw- 
mill with  a  run  of  stone  to  grind  meal  and  maintain  it  for  ten 
years,  and  the  legislature  afterward  passed  an  enabling  act  author- 
izing said  loan,  but  the  supreme  judicial  court  held  the  act  uncon- 
stitutional and  void,  because  not  for  a  public  use.  All  the  build- 
ings on  a  very  large  portion  of  the  city  of  Charleston,  South  Car- 
olina, having  been  destroyed  by  firei,  the  -city  council  passed  an 
ordinance  providing  for  the  issue  of  bonds  by  the  city  to  be 
loaned  the  owners  to  build  and  rebuild  the  waste  places  and 
burned  districts.  The  legislature  afterward,  by  an  act  reciting 
the  ordinancei^  fully  confirmed  and  authorized  the  issue  of  said 
bonds,  known  as  "fire  loan  bonds,''  and  certain  persons  bought 
them.  Afterward,  suit  was  brought  against  the  city  to  collect 
them,  but  the  supreme  court  of  the  state  held  said  bonds  were 
issfued  for  a  private  purpose  and  void;  that  the  taxing  power 
could  only  be  exerdsed  for  some  public  purpose.  In  November, 
1872,  a  great  conflagration  swept  over  a  large  portion  of  the  city 
of  Boston.  The  legislature  of  Massachusetts  passed  an  act  au- 
thorizing "^  the  eity  of  Boston  to  issue  bonds  and  loan  the  pro* 
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ceeds  on  mortgages  to  the  owners  of  the  land  to  enable  them  to 
rebuild  their  houses.  The  supreme-court  held  the  act  void;  that 
it  was  not  for  a  public  object  in  a  legal  sense. 

In  Cui'tis  V.  Whipple,  24  Wis.  350,  1  Am.  Bep.  187,  the  l^is- 
lature  empowered  the  town  of  Jefferson  to  raise  a  sum  by  tazar 
tion  to  be  paid  to  the  treasurer  of  ^^The  Jefferson  Liberal  Insti- 
tute,^' a  private  educational  institution,  but  the  supreme  court 
held  the  act  void,  the  tax  being  for  a  private  purpose,  and  a  like 
conclusion  was  reached  in  Jenkins  v.  Andover,  103  Mass.  94. 
This  court  in  Deal  t.  Mississippi  Co.,  107  Mo.  464,  held  section 
5697  of  the  Bevised  Statutes  of  1879  void  because  it  gave  a 
bounty  to  private  individuals  for  grovring  forest  trees  upon  their 
own  lands.  In  each  and  all  of  these  cases  it  was  held  that  the 
fact  that  the  public  might  be  incidentally  benefited  by  rebuilding 
a  burned  city  and  by  the  establishment  of  manufactories  and 
schools  woidd  not  sustain  the  tax.  Every  factory,  every  private 
school  or  academy,  every  industrial  enterprise  which  furnishes 
opportunity  for  labor  and  the  earning  of  wages  benefits  a  com- 
munity in  one  sense,  but  the  indirect  good  which  inures  in  this 
way  furnishes  no  basis  for  taxation  of  other  business  to  build 
up  such  occupationa.  Learned  counsel  for  the  respondents  do 
not  seriously  controvert  this  general  proposition,  but  meet  it 
with  the  assertion  that  the  state  university  is  a  state  institution 
established  and  maintained  for  a  public  purpose.  This  is  at 
once  conceded  by  the  relators  because  the  people  of  Missouri  in 
their  sovereign  capacity  have  recognized  and  declared  in  tilieir 
organic  law  that  '^a  general  diffusion  of  knowledge  and  intelli- 
gence is  essential  to  the  preservation  of  the  rights  and  liberties 
of  the  people,'^  and  imposed  upon  the  legislatxure  the  duty  of 
establishing  and  maintaining  "free  public  schools  for  **^  the 
gratuitous  instruction  of  all  persons  in  this  state  between  the  ages 
of  six  and  twenty  years":  Const  1875,  art.  11,  sec.  1.  Moreover, 
by  section  5  of  article  11  of  the  constitution,  the  general  assem- 
bly is  enjoined,  whenever  the  public  school  fund  will  permit  and 
the  actual  necessity  of  the  same  may  require,  "to  aid  and  main- 
tain the  state  university  now  established  with  its  present  depart- 
ments." By  section  6  of  the  same  article  of  the  constitution  a 
fund  is  provided,  "the  annual  income  of  which,  together  with  so 
much  of  the  ordinary  revenue  of  the  state  as  may  by  law  be  set 
apart  for  that  purpose^  shall  be  appropriated  for  the  mainte- 
nance of  the  free  public  schools  and  the  state  university."  If, 
then,  this  collateral  succession  tax  is  levied  to  support  the  state 
university,  unquestionably  it  is  for  a  public  purpose. 
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At  this  pointy  howeyer^  the  real  contention  in  this  case  arises. 
Belatars  insist  that  the  fund  sought  to  be  accumulated  by  this 
tax  is  not  a  proyision  for  the  support  of  the  university,  but  is  a 
tax  to  raise  a  fund  the  proceeds  of  which  must  be  paid  to  certain 
faTored  individuals  to  enable  them  to  buy  food  and  clothing  for 
their  own  use  whije  pursuing  their  studies  at  the  university. 
The  controversy  must  be  detennined  by  the  act  itself.  By  refer- 
ence to  the  summaiy  of  its  various  sections  as  hereinbefore  set 
out,  it  will  be  observed  that  three-fourths  of  all  the  moneys  raised 
by  this  tax  was  intended  to  create  '^the  state  university  scholar- 
ship fund''  of  the  several  counties  of  this  state,  to  be  kept  as  a. 
permanent  fund  to  be  invested  so  aa  to  bear  interest  This  in- 
terest ia  to  be  collected  annually,  and  one-fourth  of  it  added  to 
the  fund  and  the  remaining  three-fourths  to  be  appropriated  for 
establishing  and  maintaining  free  scholarships  in  ^e  university, 
the  amounts  and  terms  of  which  are  to  be  fixed  by  the  curators 
of  the  university.  By  sections  9  and  10  provision  is  made  for 
"^^  competitive  written  examinations  on  the  first  week  of  Au- 
gust in  each  year,  of  actual  residents  of  each  county  who  shall 
meet  the  requirements  for  entrance  in  the  academic  department 
of  the  university;  provided,  however,  that  no  applicant  shall  be 
eligible  to  receive  such  free  scholarship  unless  the  examiners 
''shall  be  satisfied  that  the  [said]  applicant  is  dependent  upon 
hia  own  exertions  for  his  education  and  financially  unable  to 
otherwise  obtain  the  same."  Having  thus  detennined  who  may 
be  the  beneficiaries  of  this  tax  and  segregated  them  from  the 
great  m'ass  of  citizenship,  and  awarded  them  these  free  scholar- 
ships^ section  10  of  the  act  provides:  ''They  shall  be  entitled  to 
enter  thereon  free  of  matriculation  fees  any  department,  school, 
or  college  of  the  university,  and  have  paid  to  them  in  equal 
monthly  installments,  while  attending  the  university,  the  sum 
provided  by  the  scholarship  so  awarded  for  defraying  the  ex- 
penses of  such  attendance." 

Deferring  for  the  present  any  discussion  of  the  propo&ition 
that  one-fourth  of  the  tax  may  be  sustained  because  it  is  directed 
to  be  paid  into  the  state  treasury  for  the  benefit  of  the  "seminary 
fund,"  an  admitted  public  use,  we  direct  our  attention  to  the 
arguments  for  and  against  the  "free  scholarship  fund."  It  is 
perfectly  evident,  we  think,  that  no  distinction  can  be  main- 
tained between  the  fund  and  its  annual  increment.  It  cannot  be 
true  that  this  fund  is  a  state  or  public  fund  under  this  act,  while 
the  whole  beneficial  use  and  interest  arising  therefrom  is  private. 
Such  a  distinction  is  illogical  and  unsound.    The  fund  is  created 
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for  the  sole  purpose  of  producing  the  interest  to  be  derived  from 
it,  and  it  is  incredible  to  believe  that  the  legislature  would  have 
provided  the  tax  at  all  if  it  waa  not  to  obtain  the  interest  to  be 
used  for  the  maintenance  of  the  scholars.  The  fund  and  the 
interest  are  inseparable.  '^^  Counsel  for  the  curators  urge  that 
this  statute  can  only  be  properly  construed  by  keeping  in  view 
"the  historical  setting*'  of  the  university  and  "its  historical  gen- 
eaiB/'  They  assert  that  university  education  is  a  proper,  indeed 
one  of  the  primary  objects,  for  which  public  taxation  may  be 
levied,  and  that  the  extent  of  such  taxation  in  aid  of  higher 
education  is  for  the  legislature  alone  to  determine;  that  the  con- 
stitution having  established  free  public  schools  and  the  univer- 
sity, the  legislature  can  go  further  and  furnish  free  support  of 
the  children  while  attending  these  schools  and  the  university. 
It  is  true  that  the  learned  counsel  for  the  curators  are  not  alto- 
gether in  harmony  on  this  proposition.  Some  of  the  learned 
counsel  for  the  curators  boldly  argue  that  if  the  legislature  can 
furnish  free  scholars  and  free  teachers,  why  can  it  not  go  further 
and  furnish  a  free  support  to  the  children  who  attend  these 
schools,  if  that  is  deemed  necessary  to  make  the  system  a  success, 
whereas  their  colleague  draws  the  line  at  the  free  support  of  the 
students  of  the  university  and  denies  the  right  to  furnish  free 
living  to  the  children  attending  the  common  schools,  because 
the  law  recognizes  and  enforces  the  parental  obligation  of  sup- 
port during  the  period  of  elementary  education.*'  Some  of  the 
learned  counsel  for  the  curators  admit  that  such  a  support  of 
the  students  is  paternalism  in  its  most  pronounced  form,  but 
say  it  is  "not  of  a  hurtful  or  dangerous  kind;  that  is  only  pater- 
nalism of  the  state,  not  of  the  federal  government."  Paternal- 
ism, whether  state  or  federal,  as  the  derivation  of  the  term  im- 
plies, is  an  assumption  by  the  government  of  a  quasi-fatherly  re- 
lation to  the  citizen  and  his  family,  involving  excessive  govern- 
mental regulation  of  the  private  affairs  and  business  methods 
and  interests  of  the  people,  upon  the  theory  that  the  people  are 
incapable  of  managing  their  own  affairs,  and  is  '^^  pernicious 
in  its  tendencies.  In  a  word,  it  minimizes  the  citizen  and  max- 
imizes the  government.  Our  federal  -and  state  governments  are 
founded  upon  a  principle  wholly  antagonistic  to  such  a  doctrine. 
Our  fathers  believed  the  people  of  these  free  and  independent 
states  were  capable  of  self-government;  a  system  in  which  the 
people  are  the  sovereigns  and  the  government  their  creature  to 
carry  out  their  commands.  Such  a  government  is  founded  on  the 
willingness  and  the  right  of  the  people  to  take  care  of  their  own 
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affairs^  and  an  indisposition  on  their  part  to  look  to  the  govern- 
ment for  everything.  The  citizen  is  the  unit.  It  is  his  province 
to  support  the  government,  and  not  ihe  government's  to  support 
him,  Under  self-government,  we  have  advanced  in  all  the  ele- 
ments of  a  great  people  more  rapidly  than  any  nation  that  has 
ever  existed  upon  the  earth,  and  there  is  greater  need  now  than 
ever  before  in  our  history  of  adhering  to  it.  Paternalism  is  a 
plant  that  should  receive  no  nourishment  upon  the  soil  of  Mis- 
souri. While  ihe  exigencies  of  this  case  may  require  the  operar 
tion  of  such  a  principle,  we  are  sure  its  germs  are  not  to  be  found 
in  the  constitution  of  this  state,  nor  in  the  spirit  of  its  people. 
Whatever  other  fault  the  constitution  of  1875  may  have,  it  is 
certain  that  its  framers  sought  most  sedulously  to  curb  the  power 
of  those  clothed  with  authority  to  legislate  in  behalf  of  favored 
classes,  and  to  leave  the  people  the  largest  possible  control  over 
their  own  affairs.  Especially  has  the  power  of  taxation  been 
jealously  hedged  about  and  limited.  The  same  authority  is 
found  in  the  constitution  to  levy  taxes  to  clothe  and  feed  the 
childresi  who  may  desire  to  attend  the  free  public  schools  as 
there  is  to  raise  money  by  taxation  to  be  handed  over  to  young 
men  and  young  women  to  be  used  by  them  in  supporting  them- 
selves while  they  acquire  what  is  "•*  termed  'Hhe  higher  or  uni- 
versity education,^  but  we  find  no  warrant  for  either  in  the  or* 
ganic  law  of  this  state,  or  in  the  character  of  our  government 
It  is  one  thing  to  provide  for  the  establishment  and  mainte- 
nance of  a  state  university,  and  a  system  of  free  public  schools, 
the  state,  through  its  own  officers,  agencies,  and  municipalities 
oonstmcting  and  owning  the  buildings  and  apparatus  and  em- 
ploying the  teachers  as  public  functionaries,  responsible  under 
her  own  laws  for  the  discharge  of  their  duties,  and  a  whoUj 
different  thing  to  support  private-individuals  who  attend  the  uni- 
versity and  public  schools  by  public  taxation.  But  it  is  said  that 
nothing  is  more  common  than  the  endowment  of  free  scholar- 
ships 88  a  part  of  the  endowment  of  a  university.  This  may  be 
true  of  the  universities  of  Europe,  and  individual  instances  are  to 
be  found  in  this  country  where  some  great  benefactor  of  the 
race  has,  out  of  his  own  bounty,  provided  such  scholarships,  but 
these  examples  furnish  no  guide  to  the  free  states  of  this  Union, 
clearly  not  to  the  legislature  of  Missouri  under  its  organic  law. 
The  act  under  consideration  endows  the  scholar,  not  the  uni- 
versity. It  provides  in  unmistakable  terms  that  a  fund  shall  be 
raised  by  taxation  and  paid  over  to  students  attending  the  uni- 
versity for  their  support  while  so  engaged.    It  is  a  pure  and 


666  State  v.  Switzleb.  [Missouri^ 

fiimple  gift  of  public  money  by  the  state  to  priyate  indiyiduals 
for  their  own  private  use  in  plain  violation  of  section  46,  article 
4  of  the  constitution,  which  prohibits  the  legislature  from  grant- 
ing '^public  money  to  any  individual,  association  of  individuals, 
or  other  corporation  whatsoever/*  We  hold  that  when  the  con- 
Btitution  provided  for  the  establishment  and  maintenance  of  the 
university,  it  conferred  authority  to  support  an  institution  be- 
longing to  the  gtate,  and  this  grant  is  not  to  be  extended  to  the 
imlimited  support  of  the  pupils  who  may  ^*  attend  or  desire 
to  attend  that  schooL  In  obedience  to  the  mandate  of  the  con- 
stitution, the  legislature  has  made  generous  provision  for  the 
university  and  public  schools,  and  the  opportunities  for  educa- 
tion are  commensurate  with  the  greatness  of  the  commonwealth 
and  the  needs  of  the  people.  Neither  the  constitution  nor  a 
sound  public  policy  demands  that  the  state  should  indirectly 
stifle  all  motive  for  individual  effort  and  laudable  ambition. 
Free  common  schools  adorn  every  school  district  in  the  state. 
Splendid  normal  schools  are  distributed  to  its  different  sections, 
and  the  doors  of  the  university  are  practically  opened  to  every 
thrifty,  energetic  young  man  and  woman  in  the  state.  The  state 
hafi  not  been  niggardly  with  its  children;  every  proper  stimulus 
is  set  before  them.  But  here  she  stops,  and  says  to  tjie  citizen, 
the  right  to  lay  further  burdens  for  your  private  benefit  is  ex- 
hausted. Under  equal  and  just  laws,  by  your  own  self-reliance 
and  energy,  you  must  win  the  rewards  of  labor  and  the  honors  of 
the  state. 

It  is  only  necessary  to  add  that  counsel  for  the  curators  do  not 
attempt  to  maintain  this  tax  on  the  theory  that  the  young  men 
and  women  who  would  obtain  these  scholarships  are  paupers  in 
the  meaning  of  the  law.  Even  without  this  admission,  it  is  per- 
fectly apparent  that  the  act  by  its  terms  does  not  confine  this 
pension  to  the  children  of  poor  persons  who  may  in  a  legal  sense 
be  denominated  paupers.  The  class  of  ambitious  young  men 
and  women  who  could  avail  themselves  of  the  benefits  of  this  act 
would  resent  such  a  designation  and  scorn  this  proffered  aid  if 
to  obtain  it  they  must  first  be  classed  as  paupers.  It  is  perfectly 
clear  that  the  tax  is  not  levied  upon  any  such  principle.  If  it 
were,  it  would  collide  with  another  fundamental  principle.  It 
would  be  class  legislation.  Says  Judge  Gooley  in  his  work  on 
Taxation,  page  121:  ""•  'To  justify  taxation  for  the  purpose 
of  education,  the  rules  under  which  the  people  shall  be  admitted 
to  the  privileges  given  must  not  be  invidious  and  partial,  but 
must  place  all  parties  on  a  plane  of  practical  equality.     The  rule 
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is  substantially  the  same  here  that  applies  in  the  apportionment 
of  taxes;  equality  must  be  the  aim  of  the  law^  and  it  must  be  as- 
sumed that  the  state  has  no  special  favors  to  bestow  upon  priv- 
ileged classes It  would  not  be  competent  to  single  out 

some  one  class  of  the  community  and  exclude  them  from  the 
benefits  of  the  public  schools  on  arbitrary  grounds.'' 

Our  conclusion  is^  that  this  tax  is  levied  for  a  purely  private 
purpose,  and  for  that  reason  it  is  in  contravention  of  the  con- 
stitution of  Missouri. 

This  tax  is  assailed  in  another  vital  point.  Belators  assert  it  is 
void  for  want  of  uniformity.  John  C.  Conley,  one  of  the  tes- 
tators^ died  on  the  sixth  day  of  December,  1895.  His  will  was  pro- 
bated February  18,  1896.  Susan  E.  Spears,  the  other  testator, 
died  June  10,  1896.  It  is  essential  that  we  determine  whether 
the  act  of  1895  or  that  of  1897  governs.  Is  the  tax  to  be  levied 
under  the  act  of  1895,  if  valid,  or  the  act  of  1897,  which  was 
enacted  long  after  the  death  of  both  of  these  testators?  There  is 
nothing  in  the  act  of  1897  which  gives  it  a  retrospective  opera- 
tion, and  if  there  was,  it  would  be  in  direct  conflict  with  the  con- 
stitution of  Missouri,  which  prohibits  retrospective  legislation. 
We  think  it  must  be  plain  that  the  act  of  1895,  adopted  prior  to 
the  death  of  these  tortators!,  if  valid,  must  control,  and  not  the 
act  of  1897,  enacted  after  their  deaths.  This,  we  take  it,  is  the 
usnal  construction.  By  the  terms  of  each,  the  devolution  of  the 
property  and  the  right  of  the  state  to  tax  accrues  immediately 
upon  the  death  of  the  testators:  In  re  Seaman's  Estate,  147  N.  Y. 
69;  In  re  Embury's  Estate,  19  N.  T.  App.  Div.  214;  ^'^  In  re 
Estate  of  Boosevelt,  143  N.  Y.  120;  Const.,  art.  2,  sec.  15;  Leete 
T.  Bank  of  St.  Lonia,  141  Mo.  584. 

Looking  to  the  act  of  April  1,  1895  (Laws  1895,  p.  278),  for 
authority  for  this  tax,  we  are  met  with  the  objection  that  this 
tax  is  also  void  because  the  said  act  is  in  violation  of  section  3 
of  article  10  of  the  constitution  of  Missouri  and  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  section 
4  of  article  10  of  the  constitution  of  Missouri. 

Of  these  in  their  inverse  order.  As  already  remarked,  no 
doubt  longer  exists  that  it  is  competent  for  the  legislature  to  levy 
a  tax  upon  the  succession  of  estates.  It  is  quite  universally  held 
that  such  a  tax  is  not  a  tax  upon  property  in  the  ordinary  sense, 
but  is  in  the  nature  of  an  excise^  or  bonus,  exacted  by  the  state 
upon  the  privilege  or  right  to  inherit  or  succeed  to  an  estate. 
It  is  not  necessary  at  this  time  to  enter  upon  an  examination  of 
the  extent  of  this  right  on  the  part  of  the  state^  nor  to  approve 
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or  disapproYe  the  extreme  views  expressed  by  some  of  the  courts. 
While  eoncediiig  the  right  to  tax,  our  duty  now  is  to  ascertain, 
if  we  can,  what  was  the  purpose  of  the  legislature  in  enacting 
this  law.  A  primary  and  safe  rule  of  interpretation  of  a  statute 
is  to  endeayor  to  gather  the  legislative  intent  from  the  words 
they  used:  Gardner  v.  CJoUins,  2  Pet.  03;  Brewer  v.  Blougher,  14 
Pet  178.  The  general  assembly  has  declared  that  it  intended  to 
levy  a  ^^coUateoral  succession  tax,''  and  we  all  agree  that  by  what^ 
ever  name  this  exaction  may  be  called  it  is  referable  to  the  tax- 
ing power  of  the  state.  The  controlling  question  is.  Upon  what 
did  it  authorize  that  tax  to  be  levied,  upon  the  property  or  estate 
of  the  deceased  person,  or  upon  the  right  or  privilege  of  his  ben- 
eficiaries to  receive  his  estate  by  inheritance  or  devise?  If  upon 
the  latter,  it  is  settled  by  the  great  ^^^  weight  of  authority  that 
it  does  not  fall  -within  the  regular  ordinary  taxation  upon  prop- 
erty, which  our  constitution  requires  shall  be  in  proportion  to  its 
value.  Becurring  then  to  the  language  of  the  act  of  1895,  we 
find  that  the  ordinary  machinery,  so  to  speak,  was  not  prepared 
for  enforcing  the  act  of  1895,  as  for  enforcing  other  delinquent 
taxes.  It  ordained  that  a  tax  of  $5  for  each  and  every  $100  of 
the  clear  market  value  of  such  property,  where  the  money  or 
property  shall  be  $10,000  or  less  in  value,  and  where  the  money 
or  property  affected  exceeds  $10,000  in  value,  the  same  shall  be 
subject  to  a  tax  of  $5  for  each  and  every  $100  of  the  clear  market 
value  thereof  up  to  and  including  $10,000  in  value,  and  a  tax 
of  $7.50  in  addition  for  every  such  $100  in  value  in  excess  of 
$10,000,  and  gave  a  first  lien  upon  the  property  affected,  but  pro- 
vided no  method  for  valuation.  The  mode  of  procedure  was 
amended  in  1897  by  providing  a  means  of  ascertaining  the  value 
of  such  estates  which  had  been  overlooked  in  the  act  of  1895,  and 
a  new  eection  to  be  known  as  section  la,  which  provides  that  it 
shall  be  the  duty  of  the  judge  of  the  probate  court  in  this  state, 
whenever  the  inventory  and  appraisement  of  any  estate  is  filed, 
which  is  subject  to  the  payment  of  a  collateral  succession  tax,  to 
immediately  levy  upon  and  charge  such  estate  with  the  amount 
of  such  collateral  succession  tax,  and  require  the  executor,  admin- 
istrator, or  beneficiary  to  pay  the  same,  et  cetera. 

A  ''succession  tax,''  as  the  words  indicate  and  the  history  of 
such  taxes  clearly  establishes,  is  an  excise  or  duty  upon  the  right 
of  a  person  or  corporation  to  receive  property  by  devise  or  in- 
heritance from  another  under  the  regulation  of  the  state. 
Wherever  properly  laid,  this  is  its  distinguishing  feature  in  con- 
tradistinction from  a  property  tax.    The  language  of  these  two 


Oct.  1897.]  State  v.  Switzleb.  660 

acts  of  1895  and  1897  is  Teiy  mnch  myolyed^  and  more  ^^^  or 
lesB  doubt  miifit  be  felt  in  interpretating  the  meaning  of   the 
legislature,  and  this  ia  true  of  other  acts  in  other  states.    When 
it  ia  clear  that  the  tax  is  upon  the  snccession,  it  ia  computed, 
not  on  the  aggr^;ate  yaluation  of  the  whole  estate  of  the  de- 
cedent, considered  as  the  unit  for  taxation,  but  on  the  value  of 
the  separate  interest  into  which  it  is  divided  by  the  will  or  by  the 
statute  laws  of  the  state^  and  it  is  a  charge  against  each  share  or 
interest  according  to  its  value  and  against  the  person  entitled 
thereto."    That  ia  to  say,  it  is  a  burden  on  each  person  claiming 
succession,  measured  by  the  value  of  his  interests  and  collectible 
out  of  his  interest  only.    Accordingly,  in  New  York,  after  whose 
statute  the  act  in  question  seems  to  have  been  in  several  respects 
patterned,  great  dMcultj^was  ezperiencd  in  construing  the  law, 
but  the  act  being  sustained  as  levying  a  succession  tax,  it  was 
ruled  in  the  matter  of  Hoffman's  Estate,  143  N.  T.  327,  that 
when  the  will  created  contingent  estates  the  executors  could  not 
pay  the  tax  until  the  expectancies  became  fixed  and  actual;  in 
other  words^  being  a  tax  upon  the  person  receiving  the  share  of 
the  estate^  it  did  not  accrue  imtil  that  person  was  finally  ascer- 
tained, and   that  the  state  could  only  get  its  taxes  when  the 
legatees  or  devisees  obtained  their  property:  Hoffman's  Estate, 
143  N.  Y.  827.    And  in  the  matter  of  Boosevelf  s  Estate,  143 
N.  Y.  120,  in  answer  to  the  contention  of  counsel  for  the  state 
that  while  it  might  be  considered  a  hardship  to  compel  annu- 
itants to  pay  a  tax  upon  an  interest  that  they  might  never  re- 
ceive, it  was  the  fault  of  the  statute,  and  the  tax  could  only  be 
postponed  by  giving  bond,  the  court  of  appeals  answered:  ^^J^is 
contention  admits  away  the  entire  case  of  the  state.    It  is  not  to 
be  assumed  that  the  legislature  intended  to  compel  the  citizen  to 
pay  a  tax  upon  an  interest  he  may  never  receive.'*    Until  the 
vesting  of  the  estate  ''the  power  to  tax  does  not  exist."    ^^^  It 
is  obvious  that  the  tax  is  upon  the  transfer  by  will  or  devolution 
by  inheritance^  and,  in  the  absence  of  a  transfer  and  a  transferee, 
there  is  no  baas  for  a  succession  tax  in  its  true  sense,  as  it  conies 
to  us  in  the  history  of  jurisprud^ce  and  of  nations.    With  these 
essential  characteristics  in  view,  can  the  acts  of  1895  and  1897 
be  said  to  have  levied  a  succession  tax? 

Section  la  requires  the  tax  to  be  levied  upon  the  appraised 
value  of  the  whole  estate  left  by  the  deceased.  The  tax  is  at  once 
levied  upon  that  estate,  and  the  personal  representatives  of  the 
deceased,  not  the  devisees  and  legatees,  are  required  to  pay  the 
tax.    How  such  a  tax  differs  from  general  taxes  upon  the  prop- 
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erty  of  the  deoeaaed  under  our  system  we  are  not  able  to  state. 
The  mere  calling  of  such  a  tax  a  succession  tax  does  not  maJce  it 
different  from  an  ordinary  tax  upon  property  when  the  effect 
and  operation  are  identical  with  an  ordinary  property  tax.  This 
tax  is  collectible  out  of  all  property  devised  by  will  or  descending 
to  any  person  other  than  the  father^  mother^  husband^  wife,  or 
direct  lineal  descendant^  whether  the  estate  of  the  ancestor,  de- 
visor, or  grantor  is  solvent  or  insolvent.  If  insolvent,  there  is 
nothing  to  which  the  heir  or  devisee  or  legatee  can  succeed,  and 
yet  upon  the  theory  of  a  succession,  an  onerous  tax  is  added  to 
the  charges  against  an  estate  and  payable  in  advance  of  other 
claims.  The  language  of  the  supreme  court  of  Wisconsin  in 
State  V.  Mann,  76  Wis.  478,  seems  exceedingly  appropriate  upon 
this  point:  ^'A  succession  tax  would  nopessarily  be  imposed  upon 
the  respective  parties  thus  succeeding  to  such  residue.  But  the 
tax  in  question  is  not  upon  such  succession,  but  upon  the  whole 
estate  at  its  appraised  valuation,  regaidless  of  whether  it  is  sol- 
vent or  insolvent.  In  case  of  an  insolvent  estate,  nothing  would 
be  left  after  the  payment  of  debts  for  transnussion,  and  in  most 
estates  there  are  likely  to  be  sufficient  debts  to  ^^^  reduce  the 
amount  of  transmission  far  below  the  amount  of  such  valuation. 
Besides,  the  amount  of  such  tax  is  graduated  by  the  amount  of 
such  appraisal  and  is  to  be  paid  by  the  executors  or  administrators 
before  or  at  the  time  of  filing  such  appraisal,  notwithstanding 
they  may  only  be  interested  as  such  officials  and  never  succeed  to 
any  of  enich  estate.  Manifestly,  the  burden  imposed  is  not  a  suc- 
cession tax,  but  a  tax  upon  the  whole  estate,  regardless  of  wheth- 
er it  is  solvent  or  insolvent  The  New  York  act  (Laws  1896, 
c.  908,  sec.  225)  provides  for  a*refunding  of  a  proporticmate  part 
of  the  tax  in  case  debts  are  allowed  after  its  payment,  and  it  was 
owing  largely  to  this  provision  that  that  act  was  -sustained,  but 
no  such  provision  is  found  in  our  acts  of  1895  and  1897:  In  le 
Westum's  Estate,  152  K  Y.  93. 

We  Chink  the  language  of  this  act^  whatever  conjecture  we  may 
indulge  as  to  the  intention  of  its  author,  imposes  a  tax  directly 
upon  the  property  of  the  decedent,  and  not  upon  those  who  may 
succeed  to  his  estate^  and  it  must  be  conceded  that  if  it  is  a  prop- 
erty tax  it  18  tmconstitutionfll,  because  it  subjects  this  estate  to 
an  additional  property  tax  to  that  levied  upon  all  other  like 
property  in  the  state  for  the  same  year,  and  is  not  levied  in  pro- 
portion to  its  value. 

But  in  no  event  can  the  act  of  1895,  which  governs  these  two 
cases^  be  upheld,  because  the  tax  authorized  by  it  is  not  '^uni- 
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form  upon  the  same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax'':  Const.^  art.  10,  sec  3.  The 
dafis  of  subjects  to  be  taxed  under  thia  act  is  the  succession  or 
inheritance  of  property  by  collateral  kindred  or  devisees  other 
than  those  named  in  the  statute  as  exempt  from  its  imposition. 
It  is  not  necessary  to  determine  what  would  or  would  not  be 
proper  claaaification  tmder  tius  act  in  all  cases,  but  it  ^^^  is  per- 
f  ecUy  dear  that  when  the  tax  is  levied  upon  the  property  as  un- 
der this  act^  uniformity  is  only  attainable  by  levying  the  same 
per  cent  upon  all  prop^iy  belonging  to  persons  bearing  the  same 
relation  to  the  decedent.  A  law  which  levies  five  per  cent  upon 
one  cousin  or  uncle  whose  legacy  is  $10,000,  and  five  per  cent 
upon  the  first  $10,000  of  a  legacy  of  $20,000  bequeathed  to 
another  cousin  of  the  same  degree,  and  twelve  and  one-half 
per  cent  upon  the  remaining  $10,000  thereof,  violates  the  con- 
stitutional principle  of  uniformity.  It  is  an  arbitrary  class- 
ification without  rhyme  or  reason.  Such  was  the  decision  of 
the  supreme  court  of  Ohio  in  State  ex  rel.  Schwartz  v.  Ferris, 
53  Ohio  St.  314,  upon  a  provision  of  the  constitution  of  that 
state  substantially  like  section  8,  article  10  of  the  constitution  of 
Missouri 

It  is  significant  that  in  New  York,  Maine,  Maryland,  Virginia, 
Pennsylvania^  and  Massachusetts,  in  which  inheritance  taxes  are 
sustained,  the  statutes  only  authorize  a  uniform  rate  of  taxation. 
The  constitutional  guaranty  of  uniformity  upon  the  same  class 
of  subjecta  would  avail  but  little  if  the  legislature  can  arbitrarily 
vary  tiie  classes  as  often  as  the  amount  of  property  devised  or 
transmitted  by  inheritance  shall  differ.  If  such  a  rule  obtain, 
the  classes  will  be  innumerable,  and  the  constitution  a  dead  let^ 
ter.  Where  the  amount  of  property  received  is  made  the  basis 
of  the  tax,  uniformity  can  only  be  attained  by  levying  the  same 
per  cent  upon  the  property  of  each  beneficiary  under  the  will  or 
by  inheritance.  While  the  legislature  might,  perhaps,  distribute 
the  collaterals  according  to  the  different  degrees  of  ]dnship  to  the 
decedent  or  testator  or  grantor,  and  levy  a  different  rate  upon 
the  different  degrees^  yet  when  it  ignores  all  such  natural  class- 
ification and  makes  the  amount  of  "*  money  received  by  each 
the  test  of  classification,  it  nms  counter  to  another  principle 
that  18  wellnigh  universally  accepted  that  a  uniform  rate  of  tax- 
ation upon  every  man's  properly  secures  equality  of  burden.  To 
levy  a  different  rate  simply  because  the  amount  of  each  man^ 
holdings  is  different  would  produce  favoritism  and  destroy  that 
principle  of  equality  before  the  law  which  ia  the  boaat  of  free 
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in  exc6B6  of  hi£  ahare  to  an  amount  greater  than  the  notes,  and 
prayed  for  the  appointment  of  a  referee  and  for  an  acooonting. 
The  reply  was  a  general  denial  of  the  ansnirer. 

There  was  a  judgment  for  plaintiff  in  the  circuit  court,  from 
which  defendant  appealed  to  the  Kansas  city  court  of  appeals. 
That  oourt^  upon  a  diyision  of  opinion,  certified  the  cause  to  this 
court.  Appellant  insists  upon  two  propositions  to  reveirse  the 
judgment:  1.  That  an  action  at  law  cannot  be  maintained  by  one 
partner  upon  a  promissory  note  executed  to  him  individually 
by  the  partnership  of  which  he  is  a  member;  2.  That  the  court 
erroneously  excluded  evidence  tending  to  show  that  R.  T.  Willis 
in  his  lifetime  drew  out  of  the  partnership  funds,  in  excess  of  his 
share,  more  than  enough  to  pay  off  his  share  of  the  notes  sued  on. 

1.  At  common  law,  partneorehip  contracts  were  construed  to 
be  joint  only,  not  joint  and  several.  As  a  consequence  of  this 
rule,  in  actions  by  or  against  partners^  it  was  necessary  that  all 
the  partners  should  join  as  plaintiffs  or  be  joined  as  defendants. 
A  further  consequence  of  this  doctrine  was,  that  a  partner  could 
not  sue  a  firm  of  which  he  was  a  member  on  a  note  executed  by 
the  firm  to  himself,  and  if  a  person  were  a  **"^  member  of  twx> 
firms,  one  of  said  firms  could  not  sue  the  other  at  law,  as  the 
names  of  all  the  members  of  the  firm,  whether  appearing  in  the 
firm  name  or  not,  must  be  set  out  in  the  declaration  or  petition, 
and  likewise  the  names  of  all  the  partners  of  the  firm  sued  must 
all  be  set  out,  and  the  result  would  be  a  party  suing  himself, 
which  the  law  would  not  tolerate:  1  Chitty  on  Pleading,  *47,  ♦48; 
1  Daniel  on  ITegotiable  Instruments^  sec.  354.  The  remedy  in 
such  cases  was  in  equity.  This  difficulty  of  suing  at  law  ceased, 
however,  when  a  negotiable  instrument  passed  to  a  third  party 
because  in  such  case  the  indorsee  could  sue  all  the  makera  Al- 
though  one  partner  could  not  sue  his  firm,  or  a  firm  having  a 
common  partner  with  another  firm  could  not  sue  the  other  at 
law,  no  difficxdty  was  found  by  the  courts  of  chancery  in  enforc- 
ing notes  given  by  a  firm  to  one  of  its  members,  or  by  one  firm 
to  another  firm,  having  a  common  partner,  for  equity  treated  the 
different  firms  for  the  purpoees  of  substantial  justice  precisely  as 
if  composed  of  strangers  or  as  if  they  were  corporate  companies: 
1  Story's  Equity  Jurisprudence,  sees.  679-681.  All  the  law  writ- 
ers and  all  the  adjudged  cases  place  the  disability -of  one  partner 
to  sue  his  firm  upon  its  note  to  him  upon  the  grounds  that  a 
man  cannot  contract  with  himself,  and  because -it  was  deemed 
absurd  to  permit  a  party  to  be  both  a  plaintiff  and  defendant  in 
the  same  action,  and  for  the  further  reason  that  tmtil  the  part- 
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nership  affaiis  were  adjudged  and  the  balance  stnick  it  coxdd  not 
be  said  one  partner  was  indebted  to  another.  Judge  Bliss^  in  his 
Code  Pleadings^  section  91,  says:  ^'At  common  law,  where  there 
was  a  joint  obligation  or  nndertakingy  in  an  action  upon  it,  all 

who  thus  join  must  be  made  defendants Thus  contracts 

made  by  partners  with  third  persons  are  joint  and  all  must  be 
joined  in  an  action.'* 

Becognizing  that  this  rule  existed  at  common  law^  ^^  and 
the  grounds  upon  which  it  was  ba^d,  we  are  confronted  with 
our  statute^  section  2384  of  the  Bevised  Statutes  of  1889,  which 
provides  that  '^all  contracts  which  by  the  common  law  are  joint 
only  shall  be  construed  to  be  joint  and  several/'  and  section 
2387,  which  further  provides  that  *'in  aU  cases  of  joint  obliga- 
tions and  joint  assumptions  of  copartners  or  others^  suits  may  be 
brought  and  prosecuted  against  any  one  or  more  of  those  who  are 
so  liable/'  Now  the  partner  holding  the  firm's  note  payable 
absolutely  to  himself  at  common  law  was  under  no  disability  to 
sue  his  firm,  save  only  that  the  note,  being  a  joint  promise,  he 
was  necessarily  compelled  to  sue  himself;  but  since  the  statute 
now  makes  the  note  the  several  contract  of  each  member  of  the 
firm,  and  makes  each  partner  liable  in  solido,  the  payee  is  no 
longer  under  the  necessity  of  suing  himself,  and  hence,  so  tar  as 
the  question  of  parties  to  pleadings  is  concerned,  he  can  sue 
either  or  all  of  the  other  parbiers  without  infringing  the  common- 
law  rule  of  pleading.  Likewise,  as  the  note  is  the  several  con- 
tract of  each  partner,  no  legal  objection  can  be  raised  to  the 
validity  of  the  contract  itself,  as  they  are  clearly  adveraaiy  par- 
ties capable  of  contracting  each  with  the  other 'and  binding  each 
other.  While  the  payee  of  such  a  note  could  not  be  both  debtor 
to  and  creditor  of  himself,  at  common  law,  it  is -not  true  that  the 
payee  cannot  be  creditor,  and  the  other  members  of  the  partner- 
ship, who  borrow  his  money  and  give  him  a  partnership  note 
therefor,  cannot  be  his  debtors,  each  being  seyerally  liable  there- 
on for  the  whole  amount  of  the  note.  To  defeat  such  a  -note 
after  a  partner  has  loaned  his  firm  out  of  his  individual  assets 
the  amount  of  money  it  represents,  merely -because  he  is  a  mem- 
ber of  the  firm,  is  to  defeat  the  plain  purpose  of  the  parties  and 
the  justice  of  the  case,  whereas  to  hold  all  the  partners  bound 
except  the  payee  himself  is  to  effectuate  ^'^  the  truQi  of  the 
transaction  and  charge  the  real  debtors  with  their  obligation. 
So  far  as  the  loan  of  the  money  to  the  firm  by  one  partner  is 
concerned,  it  is  as  to  him  at  least  an  individual,  and  not  a  firm, 
transaction,  to  be  settled  upon  an  accounting  in  equity,  or  in  the 
probate  court  under  our  statute,  if  one  partner  dies. 
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This  condusion  does  not  militate  against  the  well-settled  doo- 
trine  that  an  action  of  assumpsit  at  law  cannot  be  maintained 
by  one  partner  against  another  for  a  balance  owing  on  the  firm 
account  in  the  absence  of  an  adjustment  of  the  partnership 
affairs:  Scott  y.  Caruth,  50  Mo.  120;  Bond  v.  Bemis,-55  Mo.  524; 
Smith  V.  Smith,  33  Mo.  557. 

To  say  that  one  partner  could  not  sue  another  at  law  is  stating 
the  rule  too  broadly  even  at  common  law.  Chief  Justice  Mar- 
shall, in  Van  Nees  y.  Forrest^  8  Cranch.  30,  called  attention  to 
this  error.  In  that  case  it  was  ruled  that  a  promissory  note  giyen 
by  one  member  of  a  commercial  company  to  another  member  for 
the  use  of  the  company  would  support  an  action  at  law  by  the 
promisee  in  his  own  name  against  the  maker,  notwithstanding 
both  parties  were  partners  in  that  company,  and  the  money  when 
recoyered  would  belong  to  the  company,  the  chief  justice  saying: 
'^The  principle  that  a  company  -cannot  sue  its  members  does  not 
apply  to  the  case,  nor  does  the  principle  that  a  partner  cannot 
sue  a  partner  on  a  partnership  transaction  apply  to  any  case 
where  a  note  is  giyen  for  money  not  to  a  firm,  but  to  an  indiyid- 
ual  member."  So  in  Mitchell  y.  Wells,  54  Mich.  127,  one  part- 
ner sued  another  on  a  note,  and  the  defense  was,  that  it  was  con- 
nected with  partnership  transactions  and  dependent  on  them, 
and  paid  by  credits.  It  was  insisted  there,  as  here,  that  the 
remedy  was  in  equity  alone,  but  the  court  said:  '?t  is  a  legal  obli- 
gation  in  ^^  f orm,  and  therefore  may  be  sued  at  law  according 

to  its  terms There  is  no  case  that  we  are  awaie  of  wheore 

an  obligation  legal  in  form  cannot  be  sued  at  law." 

So  in  Morrison  y.  Stockwell,  9  Dana,  172,  the  action  was  upon 
a  promissory  note  payable  to  James  N.  Morrison,  executed  by 
'Morrison  &  Stockwell,"  of  which  firm  Morrison,  the  plaintiff, 
was  a  partner.  The  court  of  appeals  of  Kentucky,  through  Chief 
Justioe  Bobertson,  said:  '^The  fact  that  Morrison  [the  plaintiff] 
was  both  obligee  and  apparent  obligor  shoiQd,  per  se,  haye  no 
other  legal  effect  than  that  of  making  the  note  the  single  obligar 
tion  of  Stockwell Morrison's  incapacity  to  make  a  con- 
tract with  himself  did  not  affect  the  capacity  of  Stockwell  to 
make  a  binding  contract  with  him  on  one  side  and  in  their  joint 
names  on  the  other  side.  The  only  reason  why  Morrison  was  not 
bound  as  an  obligor  did  not  apply  to  Stockwell.  There  was  then 
a  legal  obligation  and  it  was,  of  course,  the  single  obligation  of 
Stockwell."  In  Bonnaffe  y.  Fenner,  6  Smedee  &  M.  212,  45 
Am.  Dec.  278,  the  supreme  court  of  Mississippi  said:  *Ti  is  laid 
down  as  a  general  role  that  where  one  partner  has  a  daim  upon 
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his  copartner  for  a  sum  of  money  due  on  account  of  tlie  part- 
nerahip,  but  not  constituting  the  balance  of  a  eeparate  account^ 
or  a  general  balance  of  all  accounts^  lie  cannot  recover  by  action 
at  law.**  But  this  rule  has  its  exceptions.  A  prominent  excep- 
tion takes  the  place  of  the  rule  when  the  sum  sought  to  be  recoY- 
ered  is  aeparated  from  the  partnership  account:  Collyer  on  Part- 
nership, 148, 158.  The  making  of  a  promissoiy  note  by  several 
partners  in  favor  of  another  is  an  acknowledgment  of  e  separa- 
tion of  the  sum  from  the  partnership  account:  Smith  t. Lusher, 
6  Cow.  688;  and  the  same  court  followed  this  precedent  in 
Stnrges  t.  Swift,  32  Miss.  239,  and  Anderson  v.  Bobertson,  32 
*»»  Miss.  241;  Merrill  v.  Green,  66  N.  Y.  270;  Walker  v.  Wait, 
50  Yt  668;  Scott  t.  Campbell,  80  Ala.  728;  2  lindley  on  Part- 
nership, 665. 

But  the  question  is  settled  in  this  state  by  the  decision  of  this 
court  in  Faulkner  v.  Faulkner,  78  Mo.  327,  to  which  we  have  not 
been  referred,  fh  which  it  was  unanimously  held  that  the  note 
being  the  joint  and  several  contract  of  each  maker,  -the  plaintiff 
oould  recover  at  law  and  would  not  be  driven  into  equity,  the 
court,  while  admitting  the  common-law  rul^  saying:  '^This  prin- 
ciple, however,  does  not  apply  even  at  common  law,  except  where 
the  contract  is  joint,  and  not  where  it  is  (as  are  all  contracts  in 
this  state)  both  joint  and  several'':  Smith  v.  Gregory,  76  Mo. 
121. 

2.  Having  disposed  of  plaintiff's  right  to  sue,  it  remains  only 
to  be  seen  whether  the  answer  set  up  an  equitable  defense  re- 
quiring the  case  to  be  heard  by  the  chanceUor.  It  will  be  ob- 
served that  defendant  admits  the  partnership  and  the  execution 
of  the  note.  He  pleads  payment  and  a  counterclaim  of  an  unad- 
justed partnership  account  He  does  not  state  any  account  nor 
show  cause  why  he  cannot.  The  defense  of  payment  is>  of 
course,  a  legal  defense,  and  wss  heard.  Whatever  may  be  the 
law  in  other  jurisdictions,  it  is  the  settled  law  of  this  court  that 
an  unsettled  partnership  account  cannot  be  pleaded  as  a  counter- 
claim: Wright  V.  Jacobs,  61  Mo.  19;  Leabo  v.  Benshaw,  61  Mo. 
292;  Jones  v.  Shaw,  67  Mo.  667;  Berthold  v.  O'Hara,  121  Mo.  88. 

There  is,  moreover,  no  sufficient  pleading  of  any  equitable  de- 
fense. Upon  principle  and  the  weight  of  authority,  we  think 
it  is  dear  that  a  mere  suggestion -of  an  accounting,  and  an  equita- 
ble defense,  will  not  oust  a  court  of  law  of  its  jurisdiction,  but  a 
party  must  go  further  and  state  some  specific  ground  for  invok- 
ing the  jurisdiction  of  equity.  This  the  defendant  has  not  done. 
A  careful  reading  of  the  evidence  offered  by  ^^  defendant  cob- 
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vinceG  ub  that  the  jadgment  was  for  the  right  party  and  there  is 
no  merit  in  the  defense,  either  in  the  aofiwer  ar  the  facta  at- 
tempted to  be  shown. 
The  judgment  of  the  drcnit  oonrt  ia  affirmed. 

Sherwood,  J.,  ooncnia. 

BnrgesSy  J.,  aJbsent 


PARTNERSHIP-SUIT  BBTWBBN  PARTNBRS-ON  FROMIS- 
80RY  NOTB— SETOFF.— A  partus  has  a  right  to  reUef  against  tne 
partnership  when  he  contracts  as  a  creditor  or  otherwise  therewith, 
and  the  transaction  ia  such  as  to  be  separated  from  the  general  part- 
nership accounting:  Carpenter  ▼.  Greenop,  74  Mich.  604;  16  Am.  St 
Rep.  662,  and  note.  The  mailing  of  a  promissory  note  by  several 
partners  in  favor  of  another  partner  is  an  acknowledgment  of  the 
separation  of  the  sum  from  the  partnership  account,  and  such  part- 
ner may  recover  at  law  against  his  copartners  upon  it:  Bonnaffe  v. 
Fenner,  6  Smedes  ft  M.  212;  45  Am.  Dec.  278»  and  note;  extended 
note  to  Course  ▼.  Prince,  12  Am.  Dee.  64^661,  on  actions  between 
partners.  See  Beede  ▼.  Fraser,  66  Vt  114;  44  Am.  St  Rep.  824.  As 
to  what  demands  may  be  the  subject  of  setoff;  fte  monographle 
note  to  Gregg  r.  Jamea»  12  Am.  Dec  lfi2-157« 


Maddox  V.  DuKOAxr. 

(148  MlMODBX,  6U.] 

NBOOTIABLB  INSTRUMENTS.— Every  Indorsement  of  a 
promissory  note,  whether  for  accommodation  or  otherwise,  Is  essen* 
tially  a  new  contract,  Independent  of  the  contract  obligations  of  the 
maker. 

NEGOTIABLB  INSTRUMKNTS-SURBTY  OR  INDORSBR. 
A  payee  of  a  note  who  indorsed  thereon  a  waiver  of  notice,  protest, 
and  demand  and  an  assignment  of  the  note  as  a  guaranty  of  pay- 
ment is  not  a  surety,  but  an  indorser. 

LIMITATIONS.— Part  payment  of  a  promissory  note  before 
the  statute  of  limitations  attaches  takes  it  out  of  the  statute  as  to 
the  person  making  such  payment  and  as  to  joint  obligors  with  hinL 

STATUTB  OF  LIMITATIONS-MAKER  AND  INDORSER.— 
Part  payment  of  a  promissory  note  by  a  maker  cannot  prevent  the 
statute  of  limitations  from  running  in  favor  of  the  Indorser,  though 
by  the  statutes  of  the  state  the  maker  and  Indorser  may  be  sued 
Jointly. 

George  Bobertaon,  for  the  appeUant. 

B.  D.  Bodgers  and  W.  W.  Vrj,  for  the  req)ondeiiti 

^'^  BUBGESS,  J.  On  Jnne  1,  1877,  James  T.  Carter  ex- 
ecuted his  note  to  the  defendant  for  the  sum  of  two  thousand 
dollars  dne  three  years  after  date  with  interest  at  the  rate  of  ten 
per  cent  per  annnm  compounded  annually.    Thereafter  defend- 
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ant,  by  the  following  indorsement^  assigned  said  note  to  Samuel 
Grant:  ^'Waiving  notice  and  protest  and  demand,  I  as^gn  the 
within  note  to  Samuel  Grant  for  value  received  and  I  guarantee 
the  payment  of  it  August  8,  1877.  M.  G.  Duncan.^'  Grapt 
assigned  the  note  to  plaintiff  about  June  1,  1891. 

The  petition  was  in  two  counts.  The  first  count  was  an  ac- 
tion against  the  defendant  as  indorser,  and  the -second  count  was 
against  him  as  indorser  and  surety.  The  answer  was  a  plea  of 
the  ten-year  statute  of  limitations.  Numerous  payments  were 
made  upon  the  note  by  th^  maker.  Garter.  The  last  payment 
made  by  him  was  one  hundred  and  fifty  dollars^  paid  January 
27,  1891.  The  note,  however,  was  secured  by  deed  of  trust  on 
a  tract  ®^  of  land  in  Audrain  county,  which  was  sold  there- 
under by  J.  N.  Stephens,  sheriff  and  acting  trustee^  and  nine- 
teen hundred  and  fifteen  dollars  and  ninety-three  cents  realized 
from  the  sale,  which  was  applied  as  a  credit  on  said  note  on 
March  16, 1894.  No  payment  was  ever  made  upon  the  note  by 
defendant  At  the  September  term,  1895,  of  the  circuit  court  of 
Audrain  county,  the  case  was  tried  to  the  court  without  the  aid 
of  a  jury,  and  judgment  rendered  in  favor  of  plaintiff  for  two 
thousand  six  hundred  and  eighty  dollars  and  twenty-four  cents, 
from  which  defendant  appealed. 

It  is  a  rule  of  universal  application  in  oommercial  law  that 
every  indorsement  of  a  promissory  note,  whether  for  accommoda- 
tion or  otherwise,  is  essentially  a  new  contract,  independent  of 
any  contract  obligations  of  the  maker:  Edwards  on  Bills  and 
Notes,  3d  ed.,  sec.  383;  Beach  on  Modem  Law  of  Contracts,  sec. 
606;  Tiedeman  on  Commercial  Faper^  sec.  256;  Dunnigan  v. 
Stevens,  122  111.  396;  3  Am.  St.  Rep.  496;  Trabue  v.  Short,  18 
La.  Ann.  257;  Trimble  v.  Thome,  16  Johns.  152;  8  Am.  Dec. 
302;  Aymar  v.  Sheldon,  12  Wend.  439;  27  Am.  Deo.  137;  Hunt 
V.  Standart,  15  Ind.  35;  77  Am.  Dec.  79. 

In  Furgerson  v.  Staples,  82  Me.  159^  17  Am.  St  Bep.  470, 
it  is  said:  ''The  indorsement  of  a  note  is  a  new  contract  The 
indorser  engages  that  the  note  shall  be  paid  according  to  its 
tenor;  that  is,  upon  proper  presentment^  demand,  and  notice; 
he  engages  that  it  is  genuine  and  the  legal  obligation  that  it  pur- 
ports-to  be,  and  that  he  has  title  to  it,  and  a  right  to  indorse  it: 
Story  on  Promissory  Notes,  sec.  135;  Daniel  on  Negotiable  In- 
struments, sec.  669;  State  Bank  v.  Fearing,  16  Pick.  533;  28 
Am.  Dec.  265;  Prescott  Bank  v.  Caverly,  7  Gray,  217;  66  Am. 
Dec.  473.  All  engagements  of  the  indorser,  except  payment, 
conditioned  upon  demand  and  notice^  and  possibly  the  validity 
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of  ihe  note  when  it  is  voidable  only,  are  absolnte  warranties  and 
not  dependent  upon  any  condition  whatever.  If  the  note  trans- 
ferred by  indorsement  be  a  forgery^  or  absolutely  void  for  any 
other  reason,  the  indorser  may  be  0aed  for  the  original  considera- 
tion paid  -him,  or  may  be  held  as  a  party  without  ^^^  demand 
and  notioe:  Daniel  on  19'egotiable  Instrumentfl^  sees.  669,  675, 
1113;  Paraons  on  Notes  and  Bills,  444;  Copp  y.  McDugall,  9 
Masa  1;  Burrill  v.  Smith,  7  Pick.  291/'  The  indorser's  liabil- 
ity as  such  becomes  fixed  when  demand  of  payment  of  the  note 
is  made  of  the  principal  on  the  day  that  it  falls  due,  is  refused 
and  he  is  notified  thereof.  These  conditions  are  expressly 
waived  by  the  indoiser  in  'this  case^  so  that  the  liability  of  Dun- 
can became  fixed  when  the  note  became  due  and  d^ult  was 
made  in  the  payment 

The  question  to  be  detennined  is  with  respect  to  the  relation 
that  defendant  bore  to  the  holder  of  the  note,  whether  that  of  in- 
dorser  or  surety.  It  is  perfectly  clear  that  he  was  not  a  surely,  so 
that,  whether  he  be  indorser  or  guarantor,  he  could  not»  in  the 
absence  of  statutory  enactment,  be  joined  in  the  same  action  with 
the  maker:  Boss  v.  Jones,  22  Wall.  576;  Graham  v.  Bingo,  67 
Mo.  324.  But  by  section  1995  of  the  Bevised  Statutes  of  1889, 
it  is  provided  that  ^'eveiy  peison  who  shall  have  a  cause  of  ac- 
tion agaiust  several  persons,  including  parties  to  bills  of  exchange 
and  promissoiy  notes,  and  who  shall  be  entitled  by  law  to  one 
satisfaction  therefor,  may  bring  suit  thereon  jointly  against  all 
or  as  many  of  the  persons  liable  as  he  may  think  proper,'^  so  that 
plaintiff,  had  he  desired  to  do  so,  might  have  maintained  an  ac- 
tion against  Duncan  and  the  maker  of  the  note  jointly. 

In  Yanzant  v.  Arnold,  31  Ga.  210,  the  defendant  negotiated 
notes  with  the  following  indoraement  on  the  back:  *Tor  value 
received,  we  assign  the  within  notes  to  A.  J.  &  H.  and  -H.  B.  D. 
&  Co.,  waiving  demand  and  notion  and  guarantee  the  payment  of 
the  same/^  And  it  was  held  that  the  defendants  were  liable  on 
said  notes  as  mdorsen.  In  Weitz  v.  Wolfe,  28  Neb.  500,  the 
payee  of  a  n^otiable  pronussory  note  sold  the  same  •*•  with 
the  following  written  on  the  back:  '^I  guarantee  the  payment  of 
the  within  note,  waiving  demand  and  notice  of  protest,^'  which 
was  signed  by  the  payee  and  it  was  ruled  that  he  wtas  indorser. 
By  guaranteeing  the  payment  of  the  note  the  position  of  the  in- 
dorser and  payee  was  not  changed  from  that  of  indorser  to  that 
of  guarantor.  It  will  be  observed  that  the  indorsement  on  the 
note  here  sued  on  is  in  almost  the  exact  words  of  the  indorse- 
ments on  the  notes  sued  on  in  those  cases,  which  seem  to  settle 
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the  question  Uiat  the  defendant  herein  ocenpies  the  relation  of 
indorser  toward  the  notes  in  question. 

What  effect,  then,  did  the  payments  on  the  note  by  the  maker 
which  stayed  the  statute  of  limitations  and  kept  the  note  alive  as 
to  him,  haye  upon  the  defendant  as  indorser?  This  depends 
upon  the  proper  construction  to  be  given  to  our  statute  of  lim- 
itations. The  sections  bearing  upon  the  subject  now  under  con- 
aidemtion  are  as  follows: 

''See.  6793.  In  actions  founded  on  any  contract^  no  acknowl- 
edgment or  promise  hereafter  made  ahall  be  evidence  of  a  new 
or  continuing  contract^  whereby  to  take  any  case  out  of  the  operas 
tion  of  the  provisions  of  this  article,  or  deprive  any  party  of  the 
benefit  thereof  unleas  such  acknowledgment  or  promise  be  made 
or  contained  by  or  in  some  writing  subscribed  by  the  party 
chargeable  thereby.'' 

''Sec.  6794.  If  tiiete  be  two  or  more  joint  contractors  or  joint 
executors  or  administrators  of  any  contract^  no  such  joint  con* 
tractor  or  executor  or  administrator  shall  lose  the  benefit  of  the 
provisions  of  this  article,  so  as  to  be  chargeable  by  reason  only  of 
any  acknowledgment  or  promise  made  or  subscribed  by  any 
other  or  others  of  theoL" 

"Sec.  6795.  Nothing  contained  in  the  two  preceding  sections 
shall  alter,  take  away,  or  lessen  the  ^*^  effect  of  a  payment  of 
any  principal  or  interest  made  by  any  person.'' 

In  Craig  v.  Callaway  County  Coi^  12  Mo.  94,  it  was  ruled 
that  the  payment  of  interest  by  one  of  several  joint  obligors  in 
a  bond  before  the  statute  of  limitations  attaches  takes  it  out  of 
the  statutes  of  limitations  as  to  the  others.  So  it  was  held  in 
Vernon  Co.  t.  Stewart,  64  Mo.  408,  27  Am.  Bep.  250,  that  part 
payment  made  upon  a  bond  by  the  administrator  of  one  of  the 
joint  makers  within  the  statutory  period  would  prevent  the  run- 
ning of  the  statute  of  limitation  in  favor  of  the  other  makers  of 
the  bond.  And  in  Bennett  v.  McCanse,  65  Mo.  194,  it  was  in- 
timated that  part  payment  of  a  note  by  a  comaker  will  arrest 
the  running  of  the  statute  as  against  all  the  parties  to  the  note. 
The  same  rule  was  announced  in  Bender  v.  Markle,  37  Mo.  App. 
234.  When  this  case  was  before  the  St.  Louis  court  of  appeals 
(Maddox  t.  Duncan,  62  Mo.  App.  474),  Bombauer,  J.,  in  deliver- 
ing the  opinion  of  the  courts  said:  "In  Leach  v.  Asher,  20  Mo. 
App.  656,  and  Zervis  v.  TJnnerstall,  29  Mo.  App.  474,  we  reviewed 
the  decisions  in  this  state  on  that  subject  and  were  forced  to  con- 
dude  that  the  role  as  stated  in  Craig  t.  Calloway  County  Court, 
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12  Mo.  94^  was  the  rule  prevailing  in  fhis  atate^  wbaterer  tbe  rule 

may  be  in  other  jurisdictional' 

Duncan  was  neither  joint  maker  of  nor  co-obligor  on  the  note 
in  question.  His  position  was  that  of  indorser^  and  his  contract 
as  such  was  sepaiftte  from  and  independent  of  the  note^  and  so 
entirely  independent  from  that  of  maker,  or  oo-obligor,  that  he 
could  not  at  common  law  have  been  sued  jointly  with  the  maker, 
but  a  separate  action  was  indispensable:  1  Daniel  on  Negotiable 
Instruments,  4:th  ed.,  gee.  689;  Boss  v.  Jones,  22  Wall.  576.  An 
indorser's  contract  is  governed  by  the  laws  of  the  state  where  the 
indoisement  is  made,  and  not  necessarily  •**  by  the  laws  of  the 
state  where  the  note  is  made.  They  may  be  and  often  are  made 
in  different  statea 

The  position  of  indorser  is  so  at  variance  with  that  of  surety 
and  co-obligor  that  the  adjudications  to  the  effect  that  payment 
made  on  a  note  by  one  joint  maker  or  co-obligor  within  the  stat- 
utory period  takes  it  out  of  the  statute  of  limitations  as  to  the 
other  makers  or  co-obligors,  have  no  bearing  upon  this  case. 
Nor  does  the  fact  that  under  the  statute  the  maker  and  indorser 
may  be  sued  jointly  change  the  relation  of  the  parties. 

The  statute  which  provides  (section  6795,  supra)  that  ''noth- 
ing contained  in  the  two  preceding  sections-shall  alter,  take  away, 
or  lessen  the  effect  of  a  payment  of  any  principal  or  interest  made 
by  any  person,''  means  that  such  payment,  in  order  to  arrest  the 
statute  of  limitations,  must  be  made  by  some  cosurety  or  co-ob- 
ligor, or  the  legal  representative  of  such  person,  and  does  not 
mean  that  such  a  payment  by  a  maker  or  surety  on  the  note  or 
a  stranger  thereto  will  arrest  the  statute  as  to  an  indorser. 

Our  conclusion  that  the  payments  on  the  note  by  the  maker. 
Carter,  did  not  arrest  the  running  of  the  statute  of  limitations 
as  to  the  indorser,  Duncan,  and  that  more  than  ten  years  having 
elapsed  after  plaintiff's  cause  of  action  accrued  against  him  as 
indorser  that  the  action  was  barred  at  the  time  of  the  commence- 
ment of  the  suit. 

We  therefore  reverse  the  judgment  without  resnanding  the 
cause. 

Qantt,  P.  J.,  and  Sherwood,  J.,  concur. 

NBGOTIABLB  INSTRUMBNTS-<X)NTRAOr  OF  INDORSB- 
MENT.— Making  a  note  and  indoroing  or  assigning  It  are  distinct 
contracts:  Nichols  v.  Porter,  2  W.  Va.  13;  94  Am.  Dec.  601.  Mere 
Indorsement  without  transfer  is  no  contract:  Young  v.  Harris,  14 
B.  Mon.  556;  61  Am.  Dec.  170;  Stanford  r.  Pruet,  27  Ga.  243;  78  Am. 
Dec.  734.    See  Felch  v.  Bugbee,  48  Me.  9;  77  Am.  Dec.  203. 
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NE60TIABLB  INSTRUMENTS  —  INDORSBMBNT  —  BFFEGT 
OF  GUARANTY.— One  who  is  the  payee  or  holder  of  negotiable 
paper,  and  writes  above  his  indorsement  a  contract  of  guaranty  of 
payment,  la  an  indorser  with  enlarged  liability.  The  mere  writing 
of  a  special  contract  above  his  name  does  not  affect  the  character 
of  his  act  as  an  indorsement.  It  is  nevertheless  an  indorsement: 
Dunham  ▼.  Peterson,  6  N.  Dak.  414;  67  Am.  St  Rep.  656^  and  note. 

Of  the  Relation  of  Agenoy  BzSsting  Between  Persons  Jointly  Ziiftble.* 

The  question  to  be  discussed  in  this  note  is  hinted  at,  but  not  dl* 
rectly  considered,  in  the  principal  case.    Had  the  court  considered 
that  a  joint  liability  existed  between  Carter,  the  maker,  and  Dun- 
can, the  indorser,  of  the  note,  the  question  which  we  are  to  consider 
would  have  presented  itself,  but,  having  decided  that  no  such  liabil- 
ity existed,  the  question  was  dismissed  as  irrelevant  to  the  issue. 
The  relation  existing  between  persons  whose  interests  or  liabilities 
are  Joint,  must  in  some  particulars  be  one  of  agency.    They  have 
a  community  of  interest,  and  each  must  be  allowed  at  times  to  repre- 
sent his  co-obligor  in  matters  appertaining  to  this  interest    One 
Joint  debtor  may  pay  the  debt  and  gain  the  right  to  enforce  con- 
tribution from  his  codebtors.    He  may  satisfy  the  debt  and  his  dis- 
charge therefrom  will  operate  also  in  favor  of  his  fellow-obligors: 
Ghetwood  v.  California  Nat  Bank,  118  Gal.  414;  Fitch  v.  Hammer, 
17  Colo.  591;  Scofield  ▼.  Clark,  48  Neb.  711;  Maslin  ▼.  Hiett,  37  W. 
Va.  16.    Courts  have  disagreed  as  to  the  extent  to  which  such  per- 
sons may  represent  each  other,  and  their  disagreement,  dating  from 
'  the  great  case  of  Whitcomb  ▼.  Whiting,  2  Doug.  662,  has  filled  the 
books  with  discussions  of  the  question.    In  deciding  that  case.  Lord 
Mansfield  erred,  and  his  erroneous  Judgmoit  wes  extensively  follow- 
ed by  American  courts  through  their  adherence  to  the  doctrine  of 
stare  decisis.    Its  holding,  so  far  as  relates  to  our  Inquiry,  is  as  fol- 
lows: ^'Payment  by  one  is  payment  for  all,  the  one  acting  virtually  as 
agent  for  the  rest;  and  in  the  same  manner  an  admission  by  one  is 
an  admission  by  all,  and  the  law  raises  a  promise  to  pay  when  the 
debt  is   admitted  to  be  due.**    The   question    Involved  was  as  to 
whether  one  Joint  debtor  could  bind  another  by  acknowledgment 
part  payment,  or  new  promise  to  take  the  common  debt  out  of  the 
statute  of  limitations  as  to  both,  which  question  runs  through  most 
of  the  cases  cited  in  this  note.    Lord  Mansfield's  decision  was  repu- 
diated by  the  supreme  court  of  the  United  States  in  BeU  v.  Morrison, 
1  Pet  861,  and,  though  at  first  foUowed  by  many  of  our  state  courte, 
has  at  length  been  expressly  repudiated  in  most  of  them,  as  we 
shall  see,  and  its  application  limited  in  some  states  which  stiH  adhere 
to  its  defective  reasoning.    Where  courts  have  Ucked  the  courage  to 
reverse  their  own  decisions,  statutory  enactment  has  aided  them, 
until  one  learned  author  declares  that  Whitcomb  v.  Whiting,  2 
Doug.  662,  is  recognized  as  stating  the  Uw  only  In  four  states, 
Connecticut  New  Jersey,  Rhode  Island,  and  Delaware;    Woods  on 
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Limitations,  sec  286.  See  Kallenbach  y.  Dlcftlosoii,  100  IlL  427;  80 
Am.  Rep.  47.  The  discussion  of  tlie  merits  of  its  holding  we  may 
regard  as  closed,  and  the  current  of  Judicial  authority  turned  aside 
and  divided  by  this  great  case  to  be  restored  to  their  proper  chan- 
nels. In  this  note  a  review  of  the  American  cases  on  the  question 
will  be  attempted. 

In  General— Joint  Ohligm^  da  AgmU  for  Bach  Other,— To  make  a  pay- 
ment, acknowledgment,  or  new  promise  binding  upon  a  party  it  must 
be  made  either  by  himself  or  by  an  authorised  agent;  otherwise 
made,  a  claim  will  not  be  saved  from  the  statute  of  limitations:  Mc- 
MuUen  v.  Rafferty,  88  N.  Y.  456;  Ringo  v.  Brooks,  26  Ark.  540;  Ryal 
V.  Morris,  68  Ga.  834.  A  payment  by  an  unauthorised  person  does 
not  affect  the  rights  of  a  debtor  under  the  statute:  Smith  v.  Coon, 
22  La.  Ann.  445;  Mlnnlece  v.  Jeter,  65  Ala.  222.  It  is  said  that  Joint 
obligors,  In  matters  pertaining  to  the  payment  and  discharge  of  the 
Joint  liability,  speak  and  act  for  each  other:  Green  v.  Blck,  121  Pa. 
St.  130;  6  Am.  St  R^.  760.  Joint  obligees  are  agents  for  each  other 
to  receive  payments  on  the  obligation:  Moore  v.  Berrw,  60  Minn. 
240.  Thus  either  of  two  payees  of  a  note  may  take  necessary 
steps  to  secure  its  payment:  Voss  v.  Murray,  60  Ohio  St  19.  There 
can  be  no  foundation  in  reason,  however,  for  extending  this  agency 
any  further  than  may  be  necessary  to  consummate  the  contract  In 
the  words  of  the  court  in  Kallenbach  t.  Dickinson,  100  111.  428,  88 
Am.  Rep.  47,  "we  are  aware  of  no  principle  of  law  which  sanctions 
the  idea  that  a  codebtor,  merely  because  he  is  such,  has  authority 
to  bind  his  associates  to  a  new  contract,  although  it  may  be  in  re- 
gard to  the  old  debt";  Bell  v.  Morrison,  1  Pet  851;  Willoughby  v. 
Irish,  35  Minn.  68;  58  Am.  Rep.  287;  Wallis  v.  Randall,  81  N.  T.  164. 
*'Their  interests  are  Joined  only  so  far  as  the  contract  Joins  them. 
Their  contract  or  understanding  by  which  thegr  agree  together  to 
enter  into  the  Joint  liability  to  the  creditor  is  one  thing,  and  the 
Joint  contract  with  the  credlt(Hr  Is  another.  Their  relations  to  each 
other  are  defined  by  the  former,  and  their  Joint  relatl<»is  to  the  cred- 
itor by  the  latter;  and  their  Joint  relations  In  one  aspect  in  no  sense 
define  those  In  the  other'*:  Coleman  v.  Fobes,  22  Pa.  St  156;  60  Am. 
Dec.  75.  Cosureties  are  not  agents  for  each  other  to  agree  to  an  ex- 
tension of  time:  Wolf  v.  Finks,  1  Pa.  St  485;  44  Am.  Dea  141;  or 
to  make  an  alteration  in  their  bond:  Smith  v.  United  States,  2  Wall. 
218.  A  principal  is  not  the  agent  of  his  surety:  Hayes  v.  Burkam, 
84  Ind.  311;  nor  are  Joint  owners  of  property  agents  for  each  other: 
Miller  V.  Vermurie,  7  Wash.  886.  And  so  we  might  go  on  If  we  did 
not  wish  to  avoid  the  duplication  of  matter  contained  In  the  de- 
tailed treatment  of  the  different  Joint  relations  given  below. 

Express  Agency  Between  Joint  Debtors,— Where  money  is  paid  or  an 
aclvnowledgment  or  new  promise  is  made  by  one  <^  two  or  more 
Joint  debtors,  at  the  request  of  the  other  or  others,  the  running  of 
the  statute  will  be  stopped  as  to  all:  Pitts  v.  Hunt  6  Lans.  146; 
Halght  V.  Avery,  16  Hun,  252;  WincheU  v.  Hicks,  18  N.  Y.  558; 
Munro  v.  Potter,  84  Barb.  858.  In  such  a  case,  the  agency  is  express. 
It  has  been  held  that  a  subsequent  parol  promise  by  one  Joint  debtor 
to  reimburse  him  for  payments  made  without  the  former's  knowl* 
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edge  or  assent  Is  not  sufficient  to  deprlre  him  of  his  defense  under 
the  statute:  Pfennlnger  ▼.  Kokesch,  68  Hlnn.  81.  In  the  absence  of 
assent  or  acquiescence  or  express  authority  from  one  co-obligor,  it 
is  contrary  to  the  elementary  principles  of  law  applicable  to  statutes 
of  limitation  to  hold  him  bound  by  the  admissions  or  representa- 
tions of  his  fellow  obligor.  Such  authority  must  be  expressly  given, 
or  result  from  the  relations  of  the  parties:  McCarthy  v.  White,  21 
Gal.  485;  82  Am.  Dec.  754;  Kallenbach  ▼.  Dickinson,  100  lU.  427;  89 
Am.  Rep.  47;  Waughop  ▼.  Bartlett,  166  111.  124;  Boynton  ▼.  Spafford, 
162  111.  113;  58  Am.  St.  Bep.  274;  Pfennlnger  v.  Kokesch,  68  Minn. 
81;  Oleson  ▼.  Wilson,  20  Mont  544;  63  Am.  St  Bep.  689;  McMulUn 
y.  Bafferty,  24  Hun,  863;  Kelly  ▼.  Weber,  27  Hon,  8;  Bender  ▼.  Bless- 
ing,  82  Hun,  820;  Murdock  v.  Waterman,  145  N.  Y.  55;  Harper  y. 
Edwards.  115  N.  C.  246;  Wesner  v.  Stein,  97  Pa.  St  322;  Bailey  t. 
Corliss,  51  Yt  866;  Cowhick  v.  Shingle,  5  Wyo.  87;  63  Am.  St  Rep.  17. 
Says  the  court  In  Bergman  ▼.  Bly,  66  Fed.  Bep.  40,  concerning  this 
point:  **Oourts  In  this  country  and  England  have  discussed  it  pro 
and  con  so  long  and  so  often  that  there  remains  nothing  new  to  be 
said  on  the  subject  It  would  be  an  affectation  of  learning,  and 
serre  no  useful  purpose,  to  repeat  the  reasoning  on  the  question,  or 
review  the  conflicting  decisions." 

Part  Payment  or  AehMwUdgmmt  of  Barred  CMsi.— As  we  have  al- 
ready said,  Whitcomb  ▼.  Whiting,  2  Doug.  652,  Is  the  cause  of  most 
of  the  disagreement  upon  this  subject  Looking  at  Lord  Mans- 
field*s  decision  therein,  It  appears  that  It  would  hare  been  imma- 
terial whether  the  claim  In  question  was  or  was  not  barred  under 
the  statute  of  limitations  when  the  part  payment  was  made  upon 
it  Indeed,  'if  the  principle  of  Lord  Mansfield  be  correct,  the  ac- 
knowledgment of  one  joint  debtor  will  bind  all  the  rest  eren  though 
they  should  have  utterly  denied  the  debt  at  the  time  when  such  ac- 
knowledgment was  made":  Justice  Story  In  B^  ▼.  Morrison,  1  Pet 
860,  368;  Kallenbach  ▼.  Dickinson.  100  lU.  427;  89  Am.  Ren.  47. 
American  courts,  however.  In  following  Whitcomb  t.  Whiting,  2 
Doug.  652,  have  been  slow  to  give  such  scope  to  the  agency  im- 
plied between  joint  debtors.  Accordingly,  there  Is  little  dissent 
from  the  proposition  that  one  joint  debtor  cannot  after  the  bar  of 
the  statute  has  attached  to  the  joint  debt  by  part  payment  or  ac- 
knowledgment remove  the  bar  as  to  the  others,  and  give  to  the  stat- 
ute a  new  point  from  which  to  run.  In  BIscoe  v.  Jenkins,  10  Ark. 
108,  this  proposition  was  adhered  to,  though  a  different  rule  had 
baen  declared  In  a  previous  case,  where  part  payment  was  made 
before  the  bar  attached.  The  court  per  Scott  Justice,  examined  the 
conflicting  cases  critically,  and  concluded:  ''In  a  word,  when  the  bar 
of  the  statute  has  attached,  the  essence  of  the  thing  done  when  the 
debt  is  revived  is  the  creation  of  a  new  right  of  action  on  the  old 
debt,  and  the  destruction  of  a  legal  defense  to  any  actl<m  that  be- 
fore mlf^ht  have  been  brought  on  the  debt  and  this  right  of  defense 
cannot  be  taken  away  without  the  consent  express  or  implied,  of 
the  party  entitled  to  it  And,  in  our  opinion,  a  part  payment  made 
by -a  copromissor  after  the  bar  has  attached,  unless  with  the  con- 
sent and  authority  of  the  other,  given  after  the  bar  has  attached,  or 
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given  before  wltb  express  reference  to  such  a  state  of  things,  cannot 
take  from  the  other  his  right  of  defense  to  an  action  for  recovery 
of  the  debt"  To  the  same  effect  are:  Biscoe  y.  James,  10  Ark.  163; 
Mason  y.  Howell,  14  Ark.  199;  Grant  y.  Ashley,  12  Ark.  702;  Wooddy 
y.  State  Bank,  12  Ark.  780;  Borden  y.  Peay,  20  Ark.  293;  True  y. 
Andrews,  86  Me.  183;  Parker  y.  Bntterworth,  46  N.  J.  L.  244;  60  Aju. 
Bep.  407,  where  the  New  Jersey  conrt,  reascming  as  did  the  court 
in  Biscoe  y.  Jenkins,  10  Ark.  106,  reaffirmed  its  adherence  to  Whit- 
comb  y.  Whiting,  2  Doug.  652,  but  refused  to  extend  its  application 
to  the  case  at  bar,  wherein  part  payment  was  made  after  the  bar 
had  attached;  Long  y.  MlUer,  98  N.  O.  227,  following  Green  y. 
Greensboro  Female  Ck)llege,  88  N.  G.  449;  86  Axxu  Bep.  679;  Van 
Keuren  y.  Parmelee,  2  N.  Y.  623,  61  Axxu  Dec.  822,  distinctly  repu- 
diating Whitcomb  y.  Whiting,  2  Dong.  662,  and  oyermUng  preylous 
New  York  cases  which  had  sanctioned  its  doctrine;  Bogert  y.  Yer- 
milya,  10  Barb.  32;  Cocke  y.  Hoffman,  6  Lea,  106;  40  Am.  Rep.  23; 
Phelps  y.  Stewart,  12  Yt  266;  Cochran  y.  Walkor,  82  Ky.  220;  66 
Am.  Rep.  891. 

The  theory  upon  which  the  majority  of  these  cases  proceed  is  that 
there  is  no  such  relation  of  agency  existing  betwe^i  Joint  debtors  as 
authorizes  one  to  bind  or  prejudice  another  by  part  payment  or  ac- 
knowledgment either  before  or  aft»  the  statute  of  limitations  has 
run  against  the  common  debt.  There  are^  howeyer,  cases  which 
do  not  hesitate,  as  did  the  Arkansas  and  New  Jersey  courts,  to  carry 
the  holding  of  Whitcomb  y.  Whitney,  2  Doug.  662^  to  Its  logical  con- 
clusion. In  Smith  y.  Caldwell,  16  Rich.  866,  the  South  Can^ina  court 
exhibited  the  same  hesitation  and  put  a  similar  limitation  upon  its 
preylous  holdings:  Compare  Steele  y.  Jennings,  1  McM.  297.  The 
same  distincti<m  is  recognised  In  Cox  y.  Bailey,  9  Ga.  467;  64  Am. 
Dec.  868;  Ellicott  y.  Nichols,  7  GilL  86;  48  Am.  Dec  64a  In  Wheel- 
ock  y.  DooUttle,  18  Yt  440,  46  Am.  Dec.  168,  the  court  c^Misidered  it 
wholly  immaterial  whether  an  acknowledgment  was  made  befc^e 
or  after  the  Joint  debt  was  barred,  reasoning  thus:  *1f  the  principle 
is  admitted,  as  it  must  be,  that  a  sole  debtor  may  reyiye  a  debt  by 
an  acknowledgment,  made  as  w^  before  as  after  the  statute  has 
run,  and  that  one  Joint  contractor,  or  partner,  after  the  dissolution  of 
a  copartnership,  may  reyiye  a  debt  against  his  Joint  contractors,  or 
partners,  it  seems  to  follow  that  it  can  make  no  difference  in  the 
latter  case,  any  more  than  In  the  former,  whether  It  was  made  be- 
fore or  after  the  statute  had  run  on  the  demand."  This  case  was 
followed  in  Mills  y.  Hyde,  19  Yt  69,  46  Am.  Dec  177,  proceeding 
•*upon  the  ground  of  a  presumptlye  agency  In  one  Joint  contractor 
to  bind  the  whole;  so  that  the  act  of  one,  in  this  respect,  is  the  act 
of  all."  The  defectiye  reasoning  of  these  cases  is  apparent  If  we 
grant  the  two  pr(H>ositions  stated  In  the  first  quotation,  we  are  stil 
some  distance  from  the  conclusion  insisted  upon,  which  is  a  distinct 
non  sequitur,  and  as  for  the  second  case,  it  is  not  eyldent  why  it 
should  be  presumed  that  an  agency  of  such  a  special  and  limited 
sort  would  suryiye  the  contract  which  created  and  supported  it 
Before  the  Reyised  Statutes  of  Massachusetts  it  seems  to  haye  been 
h^d  that  one  of  sey^»l  Joint  debtors,  by  an  acdmowledgment,  could 
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take  a  barred  Joint  debt  ont  of  the  statute:  White  y.  Hale,  20  Pick. 
291;  15  Am.  Dec.  209.  In  McGlorg  v.  Howard,  46  Mo.  365,  100  Am. 
Dec.  378,  It  la  said  that  American  courts  In  adopting  the  Bnglish 
doctrine  seem  not  to  have  drawn  the  dlstinctl<Mi  under  considera- 
tion, but  It  Is  doubted  If  the  rule  would  apply  in  case  of  a  part  pay- 
ment after  the  debt  had  been  barred.  In  the  late  case  of  CJowhlck 
y.  Shingle,  5  Wyo.  87,  63  Am.  St  Rep.  17,  the  court  In  discussing  the 
question  said:  "In  some  of  the  aboye  cases  the  acknowledgment  or 
partial  payment  rdled  upon  to  take  the  case  out  of  the  statute  was 
made  before  the  bar  of  the  statute  had  become  complete;  but,  in 
my  Judgment,  there  Is  no  distinction  in  principle  between  the  legal 
effect  of  acknowledgment  or  payment  made  before  or  after  the  bar 
of  the  statute  had  attached;  in  either  case  the  legal  effect  thereof  is 
to  create  a  new  cause  of  action":  See,  also,  Allen  y.  O'Donald,  28 
Fed.  Rep.  17;  Pike  y.  Warren,  15  Me.  890;  Wllloughby  y.  Irish,  35 
Minn.  63;  59  Am.  Rep.  297;  National  Bank  y.  Cotton,  53  Wis.  31. 
Slgourney  y.  Drury,  14  Pick.  387,  is  a  leading  case  upholding  Lord 
Mansfield's  decision,  and  is  sometimes  cited  as  sanctioning  an  ap» 
plication  of  the  rule  where  the  payment  or  acknowledgment  Is  made 
after  the  bar  of  the  statute  has  attached.  Shaw,  chief  Justice,  how- 
ever, in  his  opinion,  disclaims  any  desire  to  affirm  such  a  proposi- 
tion. "And  we  consider  it  a  material  circumstance,"  he  says,  *that 
the  payment  was  made  before  the  statute  took  effect,  and  do  not 
mean  to  giye  any  opinion  as  to  the  effect  of  payment  of  interest  or 
principal  by  one,  to  affect  the  liability  of  others,  after  the  parties 
are  exonerated  by  lapse  of  time  and  the  operation  of  the  statute. 
There  is  an  obylous  difference  between  the  effect  of  a  payment 
within  the  term,  which  shall  continue  an  existing  liability  in  fcnrce, 
and  such  payment  made  after  the  liability  is  barred,  to  reyiye  and 
create  a  new  liability.**  From  the  foregoing  reyiew  of  cases  it  is 
plain  that  our  courts  recognised  this  "obylous  difference,*'  and  stop- 
ped short  of  applying  the  ruling  of  Whitcomb  y.  Whiting,  2  Doug. 
652,  in  such  cases. 

Where  Payment  or  Aehnowledgment  It  Made  Before  the  Statute  Hoe 
Bun,  we  find  the  real  conflict  of  opinion,  which  Is  simply  the  dis- 
agreement between  the  courts  which  follow,  and  those  which  re- 
ject Whitcomb  y.  Whiting.  At  the  head  of  the  former  we  may  place 
Sigoumey  y.  Drury,  14  Pick.  387,  wherein  Chief 'Justice  Shaw  ex- 
pressly declines  to  cite  the  Bnglish  case  as  authority,  but  adopts  its 
holding  in  effect  The  opinion  in  this  case  is  an  excellent  discus- 
sion of  the  question.  Bell  y.  Morrison,  1  Pet  851,  quoted  aboye.  Is  a 
leading  case  upholding  the  opposite  ylew,  which,  being  influenced 
somewhat  by  the  local  laws  of  Kentucky,  and  distinguishable  on 
account  of  Its  facts,  is  to  some  extent  weakened  as  authority.  Leay- 
ing  out  of  consideration  cases  where  part  payment  or  acknowledg- 
ment is  made  by  one  Joint  debtor  as  the  authorized  agent  of  another, 
and  those  in  which  the  claim  is  barred  before  the  part  payment  or 
acknowledgment  is  made,  we  find  an  imposing  array  of  cases  hold- 
ing that  one  Joint  debtor  has  authority  by  payment  new  promise, 
or  admission  to  extend  the  bar  of  the  statute  as  to  the  Joint  debt 
not  only  for  himself,  but  for  his  codebtors,  for  whom  their  Joint  rela^ 
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tion  makes  him  agent:  Bound  v.  Lathrop,  4  Conn.  336;  10  Am.  Dec 
147;  Austin  v.  Bostwick.  9  Conn.  496;  26  Am.  Dec.  42;  Clark  t. 
Blgourney,  17  Conn.  611;  Caldwell  t.  Sigourney,  19  Conn.  37;  BlsseU 
y.  Adams,  86  Conn.  299;  Beardsley  t.  Hall,  86  Conn.  270;  4  Am.  Rep. 
74;  Cox  V.  Bailey,  9  Ga.  467;  U  Am.  Dec.  358;  BouUt  v.  Sarpy,  30 
La.  Ann.  pt  1,  494,  where  the  promise  was  in  solido;  GetcheU  y. 
Heald,  7  Me.  26;  Dlnsmore  y.  Dinsmore,  21  Me.  433;  Shepley  v. 
Waterhouse,  22  Me.  497;  BUicott  v.  Nicholls,  7  GiU,  86;  48  Am.  Dec. 
646;  Schlndel  y.  Gates,  46  Md.  604;  24  Am.  Rep.  626;  Burgeon  y.  Bix- 
ler,  66  Md.  884;  89  Am.  Rep.  417;  Hunt  y.  Bridgham.  2  Pick.  681;  13 
Am.  Dec  468;  Frye  y.  Barker,  4  Pick.  881;  Sigoumey  y.  Dmry,  14 
Pick.  887;  Whltaker  y.  Bice,  9  Minn.  18;  86  Am.  Dec  78.  where  such 
effect  is  allowed  to  part  payment,  but  denied  as  to  a  new  promise  or 
acknowledgment:  Craig  y.  Callaway  County  Court,  12  Mo.  94,  weak- 
ened Ijiy.the  dissenting  opinion  of  McBride,  Justice;  Lawrence  County 
y.  Dunkle,  86  Mo.  896;  McOlurg  y.  Howard,  46  Mo.  866;  100  Am. 
Dec  878;  Dist)orough  y.  Bldleman,  21  N.  J.  L.  677;  Corlies  y.  Flem- 
ing, 80  N.  J.  L.  849;  Merritt  y.  Day,  88  N.  J.  L.  32;  20  Am.  B^.  362; 
Casebolt  y.  Ackerman,  46  N.  J.  L.  169;  Reid  y.  McNaughton,  16  Barb. 
168,  where  Whitcomb  y.  Whiting,  2  Doug.  662,  was  reaffirmed  and 
Van  Keuren  y.  Parmalee,  2  Const  628  (later  affirmed  in  2  N.  T.  624; 
61  Am.  Dec  822),  refused  adherence;  Dayis  y.  Coleman,  7  Ired. 
L.  424;  Lowe  y.  8ow^  8  Jones,  67;  Green  y.  Greensboro  Female 
College,  88  N.  C.  449;  86  Am.  Rep.  679;  Moore  y.  Beaman,  111  N.  a 
828;  Zent  y.  Heart,  8  Pa.  St  887;  Turner  y.  Ross,  1  R.  I.  88;  Per- 
kins y.  Barstow,  6  B.  L  606;  Woonsocket  Institution  y.  Ballon,  16  R. 
I.  861;  Beitz  y.  Fuller,  1  McCord,  641;  10  Am.  Dec  693;  Steele  y. 
Jennings,  1  McMuU.  297;  Silman  y.  Sllman,  2  HiU  (S.  C),  416;  Smith 
y.  Caldwell  16  Rich.  866. 

Opposed  to  the  cases  just  dted  are  the  later  and  better  decisions 
holding  thi|t,  except  in  the  case  of  a  subsisting  partnership,  one 
joint  debtor  shall  not  haye  the  power  to  depriye  his  codebtors  of 
the  benefit  of  the  statute  by  his  own  promise  or  admission  made 
without  their  consent:  Bell  y.  Morrison,  1  Pet  362;  Bergman  y.  Bly, 
66  Fed.  Rep.  40;  Caruthers  y.  Mardi,  8  Ala.  699;  Lowth^  y.  Chappell, 
8  Ala.  868;  42  AnoL  Dec  643;  Knight  y.  Clements,  46  Ala.  89;  6  Am. 
Rep.  698;  Miller  y.  MUler,  MacA.  ft  M.  109;  48  Am.  Rep.  738;  Tate 
y.  Clements,  16  Fla.  839;  26  Am.  Rep.  709;  Hunter  y.  Robertson,  30 
Ga.  479,  where  payment  by  the  maker  of  a  note  was  held  not  to 
bind  an  indcnrser,  not  consenting  thereto;  this  in  the  face  of  the 
declared  adherence  of  Georgia  courts  to  Whitcomb  y.  Whiting,  2 
Doug.  662;  Norton  y.  Colby,  62  IlL  202;  Kallenbach  y.  Dickinson,  100 
111.  427;  89  Am.  Rep.  47;  Dayis  y.  Mann,  43  111.  App.  301;  Yandes  y. 
Lefayour,  2  Blackf.  871;  Bottles  y.  MiUer,  112  Ind.  684;  Meitzler  y. 
Todd,  12  Ind.  App.  881;  64  Am.  St  Rep.  631;  Steele  y.  Bonder,  20 
Kan.  89;  Dayis  y.  Clark,  68  I^m.  816;  Cochran  y.  Walker,  82  Ky. 
220;  66  Am.  Rep.  891;  Reynolds  y.  Rowley,  2  La.  Ann.  890;  Gosserand 
y.  Lacour,  8  La.  Ann.  76;  Stowers  y.  Blackburn,  21  La.  Ann,  127; 
Succession  of  Voorhies,  21  La.  Ann.  669,  where  payment  by  a  surety 
was  not  allowed  to  interrupt  prescription  as  to  his  principal;  Well- 
man  y.  Southard,  80  Mc  425,  decided  under  the  Reyised  Statutes 
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abrogating  the  mle  of  Whitcomb  v.  Whiting,  2  Dong.  662;  Odell  t. 
Dana,  88  Me.  182;  Llngan  v.  Henderson,  1  Bland,  236;  Fanlkner  v. 
Bafley,  128  Maaa.  688,  decided  nnder  the  Reyised  Statutes  changing 
the  rale  laid  down  in  Sigonrney  y.  Drnry,  14  Pick.  887,  and  prevl- 
ooalj  adhered  to  in  Massachnsetts;  Thompson  t.  Blchards,  14  Mich. 
172;  Rogers  ▼.  Andoson,  40  Mich.  290;  Willoughby  v.  Irish,  85  Minn. 
68;  50  Am.  Rep.  297;  Fonte  ▼.  Bacon,  24  Miss.  156;  Briscoe  t.  Anke- 
tell,  28  Miss.  861;  61  Am.  Dec  568;  Mayberry  t.  Willoughby,  5  Neb. 
368;  25  Am.  Rep.  401;  Bxeter  Bank  y.  Snlllyan,  6  N.  H.  124;  Kelley  v. 
Sanborn,  0  N.  H.  46;  Whipple  y.  Steyens,  22  N.  H.  210;  Van  Keuren 
y.  Parmdee^  2  N.  T.  688;  61  Am.  Dee.  822;  which  pat  an  end  to  the 
preylons  yaciUation  of  Mew  York  courts  by  repudiating  the  doctrine 
of  Whitcomb  y.  Whiting,  2  Doug.  652;  Shoemaker  y.  Benedict,  11 
N.  Y.  126;  62  Am.  Dec  05;  Oould  y.  Oayuga  Oo.  National  Bank,  86 
N.  Y.  75;  Campbell  y.  Brown,  86  N.  0.  876;  41  Am.  R^.  464,  wherein 
the  court,  though  reaflHrmlng  its  adherence  to  the  Bnglish  case  upon 
the  ground  d  stare  decisis,  refused  to  apply  the  rule  so  as  to  allow 
one  Joint  obligor  to  bind  or  prejudice  another  by  a  mere  acknowledg- 
ment, though,  had  he  made  a  part  payment,  the  rule  would  haye 
been  held  to  apply;  Le  Due  y.  Butler,  112  N.  G.  458,  refusing  to  al- 
low a  part  payment  by  an  Indorser  to  repel  the  bar  of  the  statute 
as  to  the  maker  of  a  note  "because  there  was  not  a  community  of 
interest  between  them";  Palmer  y.  Dpdge,  4  Ohio  St  21;  62  Am. 
Dec.  271;  Hance  y.  Noble,  25  Ohio  St  849;  Leyy  y.  Oadet,  17  Serg. 
ft  R.  126;  17  Am.  Dec.  650;  Coleman  y.  Fobes,  22  Pa.  St  156;  60 
Am.  Dec.  75;  Bush  y.  Stowell,  71  Pa.  St  208;  10  Am.  Rep.  694: 
Clark  y.  Burn,  86  Pa.  St  502;  Walters  y.  Krafts,  23  S.  C.  578;  55 
Am.  Rep.  44,  establishing  a  new  rule  of  decision  in  South  Carolina: 
Belote  y.  Wynnes  7  Yerg.  588;  Muse  y.  Donaldson,  2  Humph.  166; 
86  Am.  Dec  800;  Cowhick  y.  Shingle,  5  Wyo.  87;  63  Am.  St  Rep.  17. 
The  foregoing  citations  show  in  a  graphic  manner  the  gradual 
conyergence  of  the  opposing  lines  of  authority  which  has  taken  place, 
resulting  in  an  almost  unanimous  repudiation  of  Lord  Mansfield's 
unfortunate  decision  in  Whitcomb  y.  Whiting,  2  Doug.  652.  In 
some  states,  legislation  was  necessary  to  assist  the  courts  out  of  the 
rat  into  which  they  had  fallen,  as  was  the  case  In  Massachusetts 
and  Maine.  Similar  statutes  are  in  force  in  most  of  the  states, 
which  follow  <dosely  Lord  Tenterden's  act,  a  statute  which,  in 
England,  limited  the  effect  of  the  decision  in  Whitcomb  y.  Whiting, 
2  Doug.  652,  to  partial  payments.  Byen  this  limited  effect  was  taken 
away  by  the  mercantUe  law  amendment  act  passed  in  1856.  In 
other  states,  as  in  New  York  and  South  Carolina,  the  court  yaclUated 
for  some  time  before  finally  opposing  the  English  rule,  while  in 
others,  which  yet  adhere  to  their  earlier  decision,  we  find  the  courts, 
while  admitting  their  established  rules  to  be  contrary  to  the  weight 
of  authority,  yet  Insisting  that  until  legislati<m  relleyes  them  they 
cannot  change  their  decisions:  Woonsocket  Institution  y.  Ballou, 
16  R.  I.  851;  Le  Due  y.  Butler,  112  N.  O.  458.  States  which  adopted 
the  now  exploded  theory  that  joint  contractors  by  yirtue  of  their 
common  liability  and  interest  are  agents  for  each  other  to  the  ex- 
tent of  Lord  Mansfield's  contention^  haye  from  the  first  recognised 
AM.  at.  Bar..  Vol.  LXV.- 
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\XB  pemldoiui  possibilities,  for  they  have  been  ever  anxlons  to  re- 
strict its  appllcaton  as  mnch  as  consistency  would  allow:  See  Le 
Dnc  T.  Butler,  112  N.  0.  468;  Oampbell  ▼.  Brown,  86  N.  G.  876;  41 
Am.  UeQ»  464;  Powers  t.  Southgate,  16  Yt.  471;  40  Am.  Dec  691; 
Gardiner  ▼•  Nntting,  6  Me  140;  17  Am.  Dec.  211;  Hunter  y«  Rob- 
ertson, SO  CkL  479;  Wliitaker  ▼.  Rlce^  9  Minn.  13;  86  Am.  Dec.  78. 

To  understand  why  the  discarded  doctrine  was  formulated  at  first, 
it  is  only  necessary  to  observe  the  change  In  the  attitude  of  the 
courts  toward  statutes  of  limitation,  which  has  taken  place  since 
Whitcomb  T.  Whiting,  2  Doug.  662,  was  decided.  That  such  stat- 
utes are'  now  regarded  as  statutes  of  repose  and  not  statutes  of 
presumptiont  is  a  rule  so  wdl  settled  that  a  citati<m  of  authorities 
supporting  it  would  be  superfluous.  In  former  times,  there  was  a 
pronounced  Indisposition  In  courts  of  justice  to  carry  the  whole- 
come  provisions  of  the  statute  of  limitations  into  effect:  Levy  v. 
Cadet,  17  8erg.  ft  R.  126;  17  Am.  Dec.  660.  'The  statute  of  21  James 
I.  chapter  16,  which  limited  actions  on  promises  to  six  years,  was 
not  received  very  well  by  the  legal  profession,"  says  Bronson,  jus- 
tice in  Van  Keuren  v.  Parmelee,  2  N.  T.  623,  61  Am.  Dec.  322,  '*and, 
although  the  early  decisions  under  it  are  not  open  to  much  observa- 
tion, it  Was  not  long  before  the  courts  began  to  regard  the  statute 
with  disfavor,  and  to  resort  to  the  most  subtle  constructions  for  the 
purpose  of  restricting  its  influence.  ....  At  a  later  p^od,  and 
since  the  commencement  of  the  present  century,  the  courts  began  to 
regard  this  as  a  beneficial  statute—a  statute  of  r^ose— and  com- 
menced the  difficult  task  of  retracing  their  steps.**  The  wisdom 
and  beneficence  of  the  law  were  not  entirely  comprehended  and  the 
defense  afforded  by  it  was  regarded  as  a  dishonorable  one:  Bell  v. 
Morrison,  1  Pet  861.  This  misapprehension  was  prevalent  in  Bug- 
land  when  Whitcomb  v.  Whiting,  2  Doug.  662,  was  decided.  The 
statute  was  coniBtrued  as  raising  merely  a  presumption  of  payment 
which  was  easily  rebuttable,  so  easily  indeed  that  a  debtor  could 
with  difficulty  deny  an  old  debt  without  saying  enough  to  take  the 
case  out  of  the  statute:  Van  Keuren  v.  Parmelee,  2  N.  T.  624;  61 
Am.  Dec  822.  This  construction  of  the  statute,  opposed  to  its  let- 
ter and  spirit,  prevailed  for  more  than  a  century,  and  since  Lord 
Mansfield's  decision  was  based  ui>on  it,  its  standing  as  an  authority 
has  passed  away  with  the  theory  which  afforded  it  supi>ort:  Kal- 
lenbach  v.  Dickinson,  100  IlL  427;  80  Am.  Rep.  47. 

Who  are  Joint  Debtors— Maker  and  Indoreer.^ln  the  principal  case. 
It  Is  held  that  the  maker  and  Indorser  of  a  note  are  not  co-obligors: 
Maddock  V.  Duncan,  143  Mo.  613;  ante,  p.  678.  This  is  upheld  by 
other  cases.  Thus,  in  Hunter  v.  Robinson,  80  Ga.  479,  It  is  said: 
**The  contract  of  the  indorser  Is  a  new  and  independent  one  from 
that  of  the  maker.  While  there  is,  to  a  certain  extent,  a  privity 
between  them,  there  Is  not  a  community  of  interest  in  all  respects. 
The  indorser  Is  bound  to  the  extent  of  his  contract,  and  according 
to  its  terms;  that  which  will  discharge  an  indorser  will  not  always 
discharge  a  joint  obligor**:  Dean  v.  Munroe,  32  Ga.  28.  Indorsers 
are  not  jointly  liable  with  the  makers,  their  contract  being  inde- 
pendent of »  and  collateral  to,  that  of  the  makers:  Gardiner  v.  Nut- 
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ting,  5  Me.  140;  17  Am.  Dec.  21L  Joint  acceptors  of  a  bill  conatl- 
tnte  a  class;  drawers  another;  but  there  Is  not  such  a  community  of 
interest  between  them  as  that  a  payment  by  an  acceptor  would 
bind  a  drawer:  Le  Due  y.  Butler,  112  N.  G.  45&  A  party  cannot, 
after  the  execution  and  delivery  of  a  note,  unless  in  pursuance  of 
an  arrangement  at  the  time  of  the  execution  and  deliyery,  become  a 
Joint  promissor  and  maker  of  it:  Monson  t.  Drakeley,  40  Conn.  562; 
16  Am.  Bep.  74.  The  question  as  to  who  are  Joint  debtors  is  a  diffi- 
cult one,  and  could  be  treated  at  considerable  length.  The  cases  are 
not  In  accord,  and  It  is  liard  to  draw  generalizations  from  them. 

Principal  and  Surety.—The  relation  of  principal  and  surety  luis 
been  generally  h^d  to  be  one  of  Joint  liability:  Lowther  v.  Ghappell, 
8  Ala.  858;  42  Am.  Dec.  G43;  Caldwell  t.  Sigoumey,  19  Conn.  87; 
Shepley  y.  Waterhouse,  22  Me.  497;  Frye  v.  Barker,  4  Pick.  381;  Bi- 
goumey  v.  Drury,  14  Pick.  887;  Whitaker  v.  Bice,  9  Minn.  13;  86  Am. 
Dec.  78;  Green  y.  Greensboro  Female  College,  83  N.  C^  449;  35  Am. 
Kep.  579.  Cosureties  are  held  to  be  Joint  debtors:  Walsh  y.  Miller, 
51  Ghio  St.  462;  Wolf  y.  Finks,  1  Pa.  St  435;  44  Am.  Dec.  141;  and 
sureties  on  a  promissory  note  are  presumed  to  be  cosureties:  Bidd- 
win  y.  Fleming,  90  Ind.  177. 

Busband  and  Wife  are  Joint  debtors  in  some  cases:  Steyenson.y. 
Craig,  12  Neb.  464.  By  statute  in  Iowa  they  are  Jointly  and  seyer- 
ally  liable  for  family  expenses:  Murdy  y.  Skyles,  101  Iowa,  549;  63 
Am.  St  Bep.  411;  but  they  are  not  Joint  contractors  as  to  debts  of 
the  wife  contracted  before  coyerture:  Powers  y.  Southgate,  15  Vt 
471;  40  Am.  Dec.  691;  Moore  y.  Leseur,  18  Ala.  606.  So  a  part  pay- 
ment by  a  wife  upon  her  husband's  note,  not  authorized  by  him, 
will  liot  extend  the  bar  of  the  statute  as  to  him:  Butler  y.  Price, 
110  Mass.  97.  No  such  authority  on  the  part  of  one  to  bind  the 
other  flows  from  the  marital  relation:'  Powers  y.  Southgate,  15  Vt 
471;  40  Am.  Dec  691;  Butler  y.  Price^  110  Mass.  97.  Where  an  exer- 
cise of  such  authority  by  one  is  acquiesced  in  or  assented  to  by  the 
other,  the  latter  is  of  course  bound  thereby:  Orcutt  y.  Berrett,  12 
La.  Ann.  178. 

EweciUorg  and  AdmUU&traton,— The  extent  to  which  coezecutors 
and  coadministrators  may  bind  one  another  and  the  estate  is  a  close 
question.  The  general  rule  is  that  the  admission  or  acknowledg- 
ment of  one  of  seVeral  executors  or  administrators  will  not  bind 
the  rest:  Caruthers  y.  Mardis,  8  Ala.  699;  Pitts  y.  Wooten,  24  Ala. 
474;  Conoway  y.  Spicer,  2  Harr.  425;  Fritz  y.  Thomas,  1  Whart  66; 
29  Am.  Dec  89;  Peck  y.  Botsford,  7  Conn.  172;  18  Am.  Dec.  92. 
Though  the  contrary  is  also  held:  Herd  y.  Lee,  4  T.  B.  Mon.  86; 
Heath  y.  Grenell,  61  Barb.  190;  Johnson  y.  Beardslee,  15  Johna 
8;  Briggs  y.  Starke^  2  MilL  111;  12  Am.  Dec.  659.  A  promise  by  one 
administrator  was  held  to  take  the  case  out  of  the  statute,  though 
made  pending  a  Joint  administration,  if  through  the  decease  of  his 
coadministrator  he  later  became  sole  representatlye  of  the  estate: 
Hall  y.  Darrington,  9  Ala.  602.  The  power  of  the  executor  or  ad- 
ministrator of  one  Joint  debtor  to  bind  a  suryiying  Joint  debtor  by 
acknowledgment  or  part  payment  has  also  been  brought  in  ques- 
tion.   Such  power  was  denied  in  Hathaway  y.  Haskell,  9  Pick.  42i 
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the  court  Baying  in  part:  "Here  the  Joint  interest  Is  dissolved  by  the 
principal  in  the  note,  and  it  wonld  be  stepping  beyond  the  line  of 
precedents  to  admit  the  declarations  of  his  administrator  to  bind 
the  living  partner.'*  Reasoning  in  a  similar  manner,  it  was  held 
that  payment  by  a  snnr lying  obUgor  on  a  Joint  and  several  bond 
would  not  take  the  bond  out  of  the  statute  as  against  the  heirs  of 
the  deceased  co-obligor:  Disborough  t.  Bidelman,  21  N.  J.  Ij.  677. 
For  a  contrary  doctrine,  see  Oonnty  of  Vernon  y.  Stewart,  64  Mo. 
408;  27  Am.  Bep.  280;  Zeryls  T.  Unnerstall,  29  Mo.  App.  474;  Buth- 
erlin  y.  Roberts,  4  Or.  878. 

Acquiescence  fty  Debtor  4m  Aeii  of  OcMMtor.— In  the  Jurisdictions 
where  an  agency  is  not  implied  between  Joint  debtors,  one  Joint 
debtor  is  not  bound  by  the  acts  or  admissions  of  his  codebtor  unless 
he  has  expressly  or  impliedly  made  them  his  own.  So  it  must  fre- 
quently be  decided  as  to  what  amounts  to  the  necessary  ratification 
or  assent  A  husband  who  tacitly  assents  to  an  acknowledgment  of 
a  debt  made  In  his  presence  by  bis  wife  Interrupts  prescription 
against  the  debt:  Orcutt  y.  Berrett,  12  La.  Ann.  178.  Where  one 
Joint  debtor,  a  principal  or  surety,  seeing  or  Icnowlng  of  a  payment 
or  admission  or  aclcnowledgment  of  the  Joint  debt  by  his  codebtor, 
acquiesces  therein,  he  thereby  takes  the  debt  out  of  the  statute  as 
to  himself:  Whipple  y.  Stevens,  22  N.  H.  219;  Malnzinger  y.  Mohr» 
41  Mich.  085;  GUck  y.  Crist,  87  Ohio  St  888;  Wesner  v.  Stein,  97  Pa. 
St.  322;  or  a  subsequent  ratification,  made  with  full  knowledge  of 
the  facts,  will  be  sufficient:  Matter  of  Petrle,  82  Hun,  02.  Where 
a  surety  makes  a  part  payment  as  agent  for  his  principal,  but  does 
not  disclose  bis  agency,  he  takes  the  case  out  of  the  statute  as  to 
liimself:  Holmes  v.  DureU,  51  Me.  201;  but  where  he  disclose  the 
agency  under  which  he  acts,  he  does  not  Interrupt  the  running  of  the 
statute  in  his  favor:  Bailey  v.  Oorllss,  51  Vt  866.  Where  the  surety 
receives  money  from  the  principal  In  >the  presence  of  the  payee,  to 
whom  he  at  once  hands  the  money,  it  becomes  a  question  of  the 
intention  and  understanding  of  the  parties,  whether  the  bar  of  the 
statute  Is  removed  as  to  the  surety:  Green  v.  Morris,  68  V t  85.  An 
ofTer  by  a  Joint  debtor  to  pay  half  of  the  barred  debt  and  a  reftisal 
to  pay  more  will  not  remove  the  attached  bar  of  the  statute  as  to 
the  whole  debt:  Phelps  v.  Stewart  12  Vt.  256.  Where  an  Indorser 
sued  upon  a  promissory  note  alleges  In  his  ans'v^r  that  the  amount 
due  should  be  reduced  by  payments  made  thereon  by  the  maker, 
he  does  not  thereby  estop  himself  from  pleading  the  statute  of  lim- 
itations, provided  such  payments  were  not  made  by  his  direction 
or  have  not  been  nttifled  biy  him:  McMullen  v.  Bafferty,  M  Hun, 
86a 
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INSUBANOB— LIFE-INSURABLE  INTEREST.— A  policy  of 
life  Insurance  payable  to  one  who  has  no  int«*eflt  in  the  life  of  the 
Insured  is  valid  and  enforceable  when  the  policy  is  talcen  out  in  good 
faith  and  the  premium  paid  thereon  by  the  insured. 

INSURANCE— MISREPRESENTATIONS.— Under  the  stat- 
utes of  North  Carolina,  statements  contained  in  any  application  for 
a  policy  of  insurance,  or  in  the  policy  itself,  are  representations  and 
not  warranties;  and,  if  misrepresentations  are  made,  they  do  not 
Titiate  the  policy,  unless  they  materially  contribute  to  the  loss  or 
fraudulently  evade  the  payment  of  an  increased  premium. 

PRINCIPAL  AND  AGENT.— ADMISSIONS  of  an  agent  whilo 
he  has  the  business  In  contest  In  hand  are  competent  evidence 
against  the  princlpaL 

INSURANCE— UFB— POLICY  AS  EVIDENCE.— In  an  acUon 
to  recover  on  a  life  Insurance  i>olicy,  the  beneficiary  may  offer  such 
policy  in  evidence  without  the  application  therefor,  as  the  policy 
constitutes  the  contract  upon  which  the  suit  is  brought,  and  the 
application  is  no  part  of  the  policy  and  is  in  the  possession  of  the 
defendant. 

INSUBANOB— LIFB-BXPEBT  BYIDENCE.— In  an  action 
on  a  policy  of  life  Insurance,  expwt  physicians  who  have  personally 
examined  the  Insured,  and  who  as  medical  examiners  for  the  in- 
surer have  passed  upon  the  application  upon  which  the  policy  is 
issued,  may  testify  as  to  what  they  mean  by  the  use  d  the  word 
'*paralysis"  In  their  reports  to  the  Insurer. 

INSURANCE-LIFBJ-DEDUCTION  OF  UNPAID  PRE- 
MIUM.—Under  a  life  Insurance  policy,  the  premium  on  which  is 
payable  annually  in  advance,  of  which  only  one  quarterly  install- 
ment has  been  paid  at  the  time  of  the  death  of  the  insured,  the  in- 
surer is  entitled  to  have  the  amount  of  premium  remaining  due  for 
the  current  year  deducted  from  the  amount  of  the  policy*  before 
paying  It 

W.  B.  Bodman,  for  the  appellant. 

C.  F*  Waiien  and  J*  H.  Small,  for  the  appelleoi 
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•*  DOUGLAS,  J.  This  is  an  action  brought  on  a  policy  of 
insurance  iasued  upon  the  life  of  Margaret  A.  Gardner,  who  waa 
the  stepmother  of  the  feme  phdntifiF,  to  whom  the  policy  was 
payable  on  its  face.  The  insured  died  within  two  months  after 
the  issuance  of  the  policy,  and  the  defendant  refuses  to  pay  the 
same,  alleging  that  the  plaintiff  husband  had  paid  the  premium 
and  that  as  neither  of  the  plaintiffs  had  any  insurable  interest 
in  the  policy,  it  was  void  as  a  wagering  contract. 

The  jury,  as  instructed  by  the  court,  found  that  the  plaintifb 
had  no  insurable  interest;  but  they  also  foimd  that  the  insured 
had  herself  taken  out  the  policy  and  paid  the  premiunu  This 
finding,  in  support  of  which  there  was  at  least  more  than  a  scin- 
tilla of  evidence^  disposes  of  that  defense  and  of  all  exceptions 
based  thereon.  It  is,  therefore,  not  necessary  for  us  to  decide 
whether  a  stepdaughter  has  an  insurable  interest;  and  therefore 
the  cases  of  Burbage  v.  Windley,  108  N.  C.  367,  and  Trinity  Col- 
lege  V*  Travelers'  Ins.  Co.,  113  N.  C.  244,  have  no  application. 
In  those  cases  the  premium  was  paid  by  the  beneficiary,  while 
in  the  case  at  bar  the  premium  was  paid  by  the  insured,  asfound 
by  the  jury.  There  can  be  no  doubt  that  a  policy  of  insurance 
is  valid  when  taken  out  in  good  faith  and  the  premium  paid 
thereon  by  the  insured. 

The  principle  is  well  stated  in  Campbell  v.  Wilmington  etc. 
Ins.  Co.,  98  Mass.  381,  389,  where  the  beneficiary  waa  the  sister 
in  law  of  the  insured,  as  follows:  ^'The  policy  in  this  case  is  upon 
the  life  of  Andrew  Campbell.  It  was  made  upon  his  application; 
it  issued  to  him  as  the  assured;  the  premium  was  paid  by  him; 
and  he  thereby  became  a  member  of  the  defendant  corporation. 
It  is  the  interest  of  Andrew  Campbell  in  Ms  own  life  that  sup- 
ports the  policy.  The  plaintiff  did  not,  by  virtue  of  •*  the 
clause  declaring  the  policy  to  be  for  her  benefit^  become  the  as- 
sured. She  is  merely  the  person  designated  by  agreement  of  the 
parties  to  receive  the  proceeds  of  the  policy  upon  the  death  of  the 
assured It  was  not  necessary,  therefore,  that  the  plain- 
tiff should  show  that  she  had  an  interest  in  the  life  of  Andrew 
Campbell,  by  which  the  policy  could  be  supported  as  a  policy  to 
herself  as  the  assured.^'  The  same  principle  is  recognized  in  1 
Iday  on  Insurance,  sec.  112;  2  May  on  Insurance,  sec.  399e:  2 
Beach  on  Insurance^  sec.  853;  Bliss  on  Insurance,  sec.  26;  Scott 
V.  Dickson,  108  Pa.  St.  6, 16;  66  Am.  Rep.  192. 

The  defendant  in  its  answer  further  alleges  that  the  insured 
gave  false  answers  in  her  application,  as  to  her  age,  her  health, 
and  rertain  diseases  which  she  is  supposed  to  have  had;  and  that. 
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as  such  answers  became  warranties^  they  absolutely  nullified  the 
policy.  The  defendant  is  doubly  unfortunate  in  this  part  of  its 
answer,  as  the  jury  have  denied  its  allegations  of  fact,  and  we  feel 
compelled  to  ovemile  its  conclusions  of  law.  The  act  of  March 
4, 1893,  chapter  299,  of  the  Public  Laws  of  1893,  provides  as  fol- 
lows: '^Section  8.  All  contracts  of  insurance,  the  application  for 
which  is  taken  within  this  state,  shall  be  deemed  to  have  been 
made  within  this  state  and  subject  to  the  laws  thereof." 

^'Section  9.  All  statements  of  descriptions  in  any  application 
for  a  policy  of  insuivnce,  or  in  the  policy  itself,  shall  be  deemed 
and  held  representations  and  not  warranties:  nor  shall  any  mis- 
representation, unless  material  or  fraudulent,  prevent  a  recovery 
on  the  policy."  This  law  applies  to  all  policies  of  insurance, 
both  of  fire  and  of  life;  and  unless  such  misrepresentations  ma- 
terially contribute  to  the  loss,  or  fraudulently  evade  the  payment 
of  the  interested  premium,  fhey  do  ^^  not  vitiate  the  policy. 
Ordinarily,  these  are  questions  of  fact  for  the  jury  and  not  for  the 
court 

We  see  no  error  in  the  refusal  of  the  court  to  submit  the  issues 
tendered  by  the  defendant,  as  they  are  practically  covered  by 
the  issues  that  were  submitted.  Of  course,  if  the  insured  her- 
self took  out  the  policy  and  paid  the  premium,  the  policy  was 
not  taken  out  and  the  premium  was  not  paid  by  either  of  the 
plaintiffs.  Again,  we  find  that  there  was  sufficient  evidence  on- 
these  issues  to  go  to  the  jury,  and  we  see  no  reason  to  -disturb 
their  verdict,  as  no  material  error  appears  in  the  diarge,  which 
was  full,  fair,  and  intelligible.  Nearly  all  of  the  defendant's 
numerous  prayers  were  given. 

The  first,  tenth,  eleventh,  and  twelfth  were  properly  refused, 
as  they  would  practically  have  left  nothing  for  the  jury  to  deter- 
mine. It  is  impracticable  to  answer  in  detail  each  of  the  twenty- 
three  exceptions  filed  by  the  defendant,  and  it  would  be  equally 
useless  to  do  so.  The  motion  to  nonsuit  the  plaintiff  under 
chapter  109  of  the  Laws  of  1897,  the  fons  malorum  that  has 
already  given  us  so  much  trouble,  was  properly  refused,  as  there 
was  ample  evidence  to  go  to  the  jury. 

The  second  and  third  exceptions  cannot  be  sustained,  as  the 
same  facts  were  testified  to  by  Sudderth  himself,  the  defendant's 
own  witness.  Moreover,  the  admissions  of  an  agent,  while  he 
has  the  business  in  hand,  are  competent  against  the  principal: 
Howard  v.  Stubbs^  61  N.  C.  372;  McComb  v.  North  Carolina 
R.  B:  Co.,  70  N.  C.  178;  Boutherland  t.  Wilmington  etc.  R.  B. 
Co.,  106  N.  0.  100. 
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As  to  exception  4^  the  plaintiffs  had  a  right  to  offer  in  evi* 
dence  the  policy  of  insurance,  as  it  was  the  contract  upon  which 
the  suit  was  brought,  and  were  not  required  to  introduce  the  ap- 
plication, which  was  no  ^  part  of  the  policy,  and  which  more- 
over was  in  the  poaseeaion  of  the  defendant. 

We  see  no  error  in  the  ruling  out  of  leading  questions  and  the 
questions  allowed  on  the  cross-examination  of  the  defendant's 
witneasesL 

The  testimony  of  Doctors  D.  T.  and  Joshua  Tayloe  was  com- 
petent. Both  were  expert  physicians,  were  medical  examiners 
of  the  defendant  company,  had  passed  upon  the  application, 
while  one  of  them  had  personally  made  the  examination.  Par- 
ticular objection  was  made  to  their  explaining  the  meaning  of 
the  word  "paralysis.'*  Both  were  medical  experts;  but  whether 
they  were  or  not,  they  certainly  are  presumed  to  know  what  they 
themselves  meant  by  the  use  of  the  word  "paralysis"  in  their  re- 
ports to  the  defendant  company,  which  employed  and  paid  them. 
It  is  a  singular  fact  that  the  application  was  signed  by  the  in- 
sured in  blank,  and  entirely  filled  out  by  the  agent  of  the  defend- 
ant. It  may  seem  singular  that  the  insured  should  die  so  soon 
after  the  issuing  of  the  policy,  but  it  seems  morally  impossible 
that  she  should  have  had  at  tiiat  time  the  vast  complications  of 
diverse  diseases  alleged  by  the  defendant  without  some  of  them 
^eing  discovered  by  the  examining  physician,  whose  character 
and  professional  standing  have  not  been  questioned,  and  whose 
position  as  agent  of  the  defendant  would  remove  any  suspicion 
of  partiality  toward  the  insured. 

For  these  reasons,  we  see  no  error  in  the  Judgment  so  far  as 
the  amount  of  the  policy  itself  is  concerned,  but  from  this 
amount  should  be  deducted  the  unpaid  portions  of  the  premium 
for  the  current  insurance  year,  that  is,  for  the  three  remaining 
quarters.  This  is  in  exact  accordance  with  the  express  terms  of 
the  contract,  and  does  not  seem  to  us  an  unreasonable  stipula- 
tion. '^  As  we  understand  it,  all  policies  are  calculated  for  the 
year  beginning  with  the  date  of  issu^  and  the  entire  yearly 
premium  is  primarily  payable  in  advance.  If  the  insurer  in- 
dulges the  insured  by  accepting  quarterly  payments,  it  is  a  favor 
to  him,  of  which  his  representatives  cannot  take  advantage  to 
fhe  prejudice  of  the  insurer. 

Therefore,  the  amount  of  the  three  unpaid  quarters  must  be 
deducted  from  the  amount  of  the  policy  in  the  nature  of  a  setoft, 
and  judgment  Tendered  in  favor  of  the  plaintifEe^  for  the  differ- 
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ence.    The  judgment  of  ilie  court  below  ii  modified  and  af- 
firmed. 


IN8UBANCB-LIFE— INSURABLB  INTinUBST.— Payment  of 
premloms  on  life  Insurance  by  the  Insured  renders  the  policy  valid, 
even  though  the  beneficiary  named  In  the  policy  has  no  Insurable 
Interest  In  the  life  of  the  Insured:  Helnleln  t.  Imporal  etc.  Ins.  Ck)., 
101  Mich.  250;  46  Am.  St  Rep.  400,  and  note;  Northwestern  etc  Aid 
Assn.  T.  Jones,  154  Pa«  8t  09;  86  Am.  8t  Bep  810,  and  note.  Such 
transaction  is  not  a  wagering  contract:  Hill  y.  United  Life  Ins. 
Assn.,  164  Pa.  St  29;  86  Am.  St  Rep.  807. 

AOBNCY— ADMISSIONS  OF  AOBNT  AS  ByiDBNCB.-8tate- 
ments  and  admissions  of  an  agent  are  not  admissible  against  his 
principal,  unless  they  are  made  at  the  time  of  the  transaction  to 
which  they  relate,  and  such  transaction  is  within  the  scope  of  the 
agent's  employment:  Empire  MilL  Go.  t.  Lorell,  77  Iowa,  100;  14 
Am.  St.  Rep.  272,  and  note;  or  unless  the  ag^it  was  authorized  by 
the  principal  to  make  them:  Jammlson  t.  Chesapeake  etc  Ry.  Co., 
92  Va.  827;  68  Am.  St  Rep.  818.  See  Giberson  y.  Patterson  Mills 
Co.,  174  Pa.  St  868;  62  Am.  St  Rep.  823,  and  note. 

INSURANCE  —  WARRANTIES  AND  REPRESENTATIONS  — 
HOW  DISTINGUISHED.— The  material  difference  between  a  repre- 
sentation and  a  warranty  is  that  the  latter  is  a  part  of  the  contract, 
while  the  former  Is  not:  See  monographic  note  to  Fowler  y.  Aetna 
Fire  Ins.  Co.,  16  Am.  Dec.  462-471,  discussing  the  distinction. 
Stipulations  in  applications  for  Insurance  are  to  be  considered  repre- 
sentations, rather  than  warranties,  in  all  cases  where  there  Is  any 
room  for  construction:  Daniels  y.  Hudson  Rlyer  Eire  Ins.  Co.,  12 
CuBb.  416;  69  Am.  Dec.  192,  and  note;  Wheaton  y.  North  British  etc. 
Ins.  Co.,  76  OaL  410;  0  Am.  St  Rep.  216. 
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[122  NOBTH  CABOUMA,  UM.] 

OONTRAOT8-BREAOH— MEASURE  OF  DAMAGES.— If 
one  ylolates  his  contract  he  is  liable  for  such  damages  as  are  caused 
by  the  breach,  and  such  as  may  reasonably  be  presumed  to  haye 
been  In  the  contemplation  d  the  parties  at  the  time  that  the  con- 
tract was  made. 

AGENCY— KNOWLEDGE  OF  AGENT  AS  KNOWLEDGE 
OF  PRINCIPAL.— If  an  agent  knows,  or  by  ordinary  care  can  ascer- 
tain, the  purpose  for  which  Implements  contracted  to  be  furnished 
are  to  be  used,  his  knowledge  Is  the  knowledge  of  his  principal. 

CONTRACTS— BREACH— AGENCY— DAMAGES.— A  manu- 
facturer who  makes,  and  his  agent  who  sells,  flues  for  curing  tobacco 
in  a  locality  where  tobacco  is  cultiyated,  are  presumed  to  know  that 
If  It  is  not  cut  and  cured  In  apt  time  serious  loss  Is  the  necessary 
consequence,  and  the  principal  Is  liable  for  such  loss  caused  by  the 
breach  of  a  contract  made  by  his  agent  Is  fOinliii  floes  for  ttie 
curing  oi  such  tobacco. 


J.  L.  BridgerSy  for  the  appellaiit 
BatUe  and  Thome^  for  the  appelleei 
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*«•  FAIECLOTH,  C.  J.  The  defendant  wm  OTigaged  in 
mannfactnnng  flues  for  curing  tobacco  raised  by  farmers,  and  by 
its  agent,  Taylor,  contracted  to  deliver  flues  to  the  plaintiff  at 
Whitakers,  North  Calx>linay  on  July  1,  1895,  with  bill  of  lading 
attached,  no  money  to  be  paid  till  tiie  flues  were  delivered.  The 
flues  were  not  delivered  on  July  1st,  but  on  July  15th  the  d^ 
fendant  wrote  to  the  plaintiff:  ^^Flues  are  ready  for  shipment. 
Send  us  five  doUars  on  the  account  and  they  will  be  sent  at  once.'' 
The  plaintiff  sent  five  dollars,  and  on  July  27th  received  ac- 
knowledgment of  the  receipt  of  five  dollars,  witii  statement, 
^^Will  ship  at  once."  On  August  2d  the  plaintiff  wrote:  'Tlease 
ship  by  first  freight  If  you  cannot,  return  my  money  at  once, 
so  I  can  buy  elsewhere'';  and  on  August  5th,  'Tlease  return  my 
money  to  me  at  once.  I  want  it  so  I  can  buy  my  flues  at  Bod^ 
Mount.  Don't  fail  to  send  by  first  mail."  After  some  time  the 
money  was  returned  and  the  flues  were  never  sent. 

The  plaintiff,  and  others  who  inspected  the  crop  in  the  field, 
testified  that  unless  tobacco  was  cured  in  time  ^^^  it  was  always 
damaged,  and  that  when  the  correspondence  ceased  the  crop  was 
then  damaged  by  reason  of  delay  in  cutting  and  curing  it. 

The  plaintiff  testified  that  he  tried  to  buy  flues  at  Bocky 
Mount  and  elsewhere,  but  could  not  do  so;  that  the  damage  con- 
tinued by  delay,  and  that  he  borrowed  some  old  cast-off  flues  in 
bad  condition  from  a  neighbor,  and  that  his  tobacco  was  injured 
by  the  use  of  such  flues. 

The  defendant  contends  that  the  plaintiff  has  shown  no  case 
for  special  damages,  inasmuch  as  they  did  not  flow  naturally 
from  the  breach  of  contract,  and  that  he  had  failed  to  show  that 
the  defendant  had  knowledge  that  special  damages  would  result 
from  a  failure  to  deliver  the  flues  according  to  contract,  and  the 
defendant's  exception  is  that  his  honor  refused  to  so  charge  the 
jury. 

The  court  charged  that  the  plaintiff  must  prove,  by  prepon* 
derance  of  evidence,  the  contract,  its  breach,  damage,  the  manner 
and  amount  of  damage,  and  explained  fully  the  measure  of  dam- 
ages, and  submitted  to  the  jury  the  evidence  of  the  plaintiff's 
effort  to  get  other  flues  after  the  breach,  and  his  failure  to  do  so. 

The  rule  of  damages  has  been  stated  thus:  ''Where  one  violates 
his  contract  he  is  liable  for  such  damages  as  are  caused  by  the 
breach,  and  such  as  may  reasonably  be  presumed  to  have  been  in 
the  contemplation  of  the  parties  at  the  time  the  contract  was 
made":  Mace  v.  Eamsey,  74  K  C.  11;  Rocky  Mount  Mills  v.  Wil- 
mington etc.  By.  Co.,  119  K  C.  693,  702;  66  Am.  St.  Bep.  682. 
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If  the  agent^  Taylor^  knew,  or  could  by  ordinaiy  care  liav3 
known,  the  purpose  for  which  the  flues  were  intended,  his  knowl- 
edge is  the  knowledge  of  his  principal:  Hubbard  v.  Troy,  24 
N.  G.  134;  Anniston  Nat  Bank  y.  School  Committee,  118  N.  C. 
383. 

^^  We  think  it  must  be  common  knowledge  in  localities 
where  tobacco  is  cultivated  thal^  if  it  is  not  cut  and  cured  in  apt 
time,  serious  loss  is  the  necessary  consequence^  as  well  as  the 
proper  season  for  cutting  and  curing,  and  we  must  assume  that 
this  common  knowledge  was  present  with  the  agent  and  the  de- 
fendant who  was  engaged  in  manufacturing  the  flues  for  such 
purposes. 

We  are  of  opinion  tfiat  the  charge  of  the  court  in  substance 
responded  to  the  request  of  the  defendant,  and  we  see  no  error 
in  it. 

Affirmed. 


DAMAGB8  FOR  BRBAOH  OF  CONTRAOT.— Damages  for  breach 
of  contract  should  he  such  as  may  fairly  and  reasonahly  he  consid- 
ered as  arising  naturally— that  is,  according  to  the  usual  course  of 
things  from  such  hreach— or  such  aa  may  reasonahly  he  supposed 
to  hare  been  in  contemplation  of  hoth  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  its  hreach:  Paducah  Lnmber 
Co.  T.  Paducah  Water  etc.  Co.,  80  Ky.  840;  26  Am.  St  Rep.  636; 
Spencer  v.  Hamilton,  113  N.  0.  49;  87  Am.  St.  Rep.  611,  and  note; 
State  y.  Andrews,  89  W.  Ya.  86;  46  Am.  St  Rep.  884,  and  note. 

AGENCY— NOTICE  TO  AGENT  AS  NOTICE  TO  PRINCIPAIi.— 
Notice  or  knowledge  coming  to  an  employ^  in  the  line  of  his  service 
is  notice  to  the  principal:  Higman  y.  Camody,  112  Ala.  267;  67  Am. 
St  Rep.  88,  aDd  note;  Mullanphy  Say.  Bank  y.  Schott,  186  IlL  666; 
26  Am.  St.  Rep.  401.  An  agent  is  presumed  to  haye  communicated 
such  knowledge  to  his  principal:  Bnos  y.  BL  Paul  etc  Insi.  Oow,  4 
&  Dak.  680;  46  Am.  St  Rep.  796. 


Houston  v.  Thornton. 

[122  NOBTB  CABOLIKA,  885.] 

CORPORATIONS-LIABILITY  OF  DIRB0TOR8  FOR  NBG- 
LIOBNCB.— It  is  negligence  in  the  directors  of  a  national  hank  to 
permit  to  he  published  false  and  fraudulent  statements  of  the  finan- 
cial condition  of  the  bank,  whereby  a  person  Is  Induced  to  buy  stock 
therein,  for  which  such  directors  are  directly  liable  to  him,  notwith- 
standing the  appointment  of  a  recelyer  npon  the  declared  Insolyency 
of  the  bank. 

CORPORATIONS  — LIABILITY  OF  DIRECTORS  FOR 
FAIiSE  STATI!:MENTS.— It  is  negligence  in  the  directors  of  a  bank 
to  declare  dlyidends  wrongfully,  and  they  are  directly  liable  to  a 
person  injured  thereby,  whether  they  directly  participate  in  the 
fraud  or  not. 

CORPORATIONS  ~  LIABH^ITY  OF  DIRECTORS  FOB 
FALSE  STATEMENTS.— If  false  and  fraudulent  statements  of  the 
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condition  of  a  corporation  are  put  forth  under  the  authority  of  the 
directors*  it  is  not  necessary  that  they  should  know  them  to  be  such 
in  order  to  tiold  them  liable  for  damages  sustained  by  anyone  deal- 
ing with  the  corporation,  relying  upon  the  truth  of  such  reports. 

CORPORATIONS-LIABILITY  OF  DIRBGTORS.— The  lia- 
bility of  the  directors  of  a  bank  for  their  negligence  in  permitting 
false  and  fraudulent  statements  as  to  the  financial  conditi<xi  of  the 
bank  to  be  published  and  wrong  dlyidends  to  be  declared,  cannot 
be  restricted  to  one  instance  of  negligence  when  there  are  more  such 
instances  in  evidence. 

CORPORATIONS-LIABILITY  OP  NONRBSIDBNT  Dl- 
RECTORS  FOR  NEGLIGENCB.— The  s^ection  of  nonresident  bank 
.directors  of  good  character,  whose  names  are  a  pledge  of  honest  man- 
agement, upon  which  the  public  makes  deposits  and  buys  stock  of 
the  bank,  does  not  excuse  such  directors  from  liability  for  the  neg- 
ligence and  mismanagement  of  the  resident  and  managing  directors, 
on  the  ground  that,  being  nonresidents,  th^  could  not  give  proper 
attention  to  their  duties,  and  by  private  arrangement  it  was  agreed 
between  all  of  the  directors  that  they  should  not  be  required  to  do  so. 

A  SUMMONS  is  issued  when  it  is  put  out  of  the  clerk's  office 
under  his  sanction  and  authority,  and  given  to  an  officer  for  the 
purpose  of  being  served. 

SUMMONS.— THE  PRESUMPTION  THAT  A  SUMMONS 
WAS  ISSUED  on  the  day  it  bears  date  is  not  rebutted  by  the  fact 
that  the  sheriff's  indorsement  of  its  receipt  by  him  bears  a  later  data 

BURDEN  OP  PROOF.— STATUTE  OP  LIMITATION  plead- 
ed as  a  defense  casts  the  burden  of  proof  upon  the  plaintiff  to  show 
that  his  action  was  commenced  within  the  time  limited  by  such  stat- 
uta 

LIMITATION  OP  ACTIONS— ACCRUAL  OF  RIGHT  OF  AC- 
TION.—If  Judgment  is  recovered  against  a  stockholder  In  a  national 
bank  for  an  assessment  under  the  individual  liability  imposed  by  the 
^'national  banking  act"  the  stockholder's  right  of  action  against  the 
directors  of  the  bank  through  whose  negligence  he  purchased  the 
stock  assessed,  does  not  accrue  with  the  payment  of  rach  Judgment 

Womack  and  'H.sjea,  for  the  appellaal 

n.  A.  London^  for  the  appelleeii 


CLABK,  J.  The  issues  tendered  by  the  defendant  pre- 
sented the  question  whether  there  had  been  fraud  and  misre- 
presentation  on  the  part  of  the  defendants.  Those  settled  by  the 
court  at  the  close  of  plaintiffs  "^  evidence  presented  the  in- 
quiry whether  there  had  been  n^ligence  and  wrongful  acts  by 
which  the  plaintiff  had  been  damaged.  The  latter  were  proper 
npon  the  pleadinga 

The  plaintiff  complained  that  the  board  of  directon  of  the 
People's  National  Bank^  among  whom  were  the  defendants^  in 
February^  1890,  and  at  sundry  other  times^  before  and  after, 
caused  to  be  published  reports  of  the  etatus  of  the  bonk  which 
showed  it  to  be  amply  solvent,  whereby  the  plaintiff  was  induced 
in  April,  1890,  to  purchase  den/i  ahmrea  of  the  oapital  ftock  of 
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said  bank,  whereas  at  the  times  aforesaid  the  bank  waa  hopdessly 
insolvent,  and  had  been  00  for  at  least  five  years;  that  the  said 
directors  either  knew  this  to  be  the  true  condition  of  the  bank  or 
with  proper  care  could  have  known  it    The  complaint  is  full, 
and  contains  a  detailed  statement  of  the  acts  of  negligence  al« 
leged  against  the  defendant.    The  bank  was  declared  insolvent 
on  the  31st  of  December,  1890,  and  the  receiver  took  charge 
in  February,  1891.    The  plaintiff  not  only  lost  the  whole  sum 
($1,100)  invested  in  the  purchase  of  said  eleven  shares  of  the 
stock  of  the  bank,  but  under  the  liability  clause  of  the  National 
Banking  Act  has  been  assessed  fifty  per  cent  on  her  stock,  and  a 
judgment  has  been  obtained  against  her  by  the  receiver  for  $550 
on  that  account  in  the  federal  court    The  published  statement 
of  the  bank,  January  2, 1890,  showed  that  the  capital  stock  was 
$126,000,  the  deposits  $87,300,  the  surplus  $32,000,  and  undi- 
vided profits  $6,795.    The  former  cashier  of  the  bank  testified, 
without  contradiction,  that  this  statement  was  made  by  the  order 
of  the  directors;  that  it  was  untrue;  that  there  was  no  surplus, 
no  undivided  profits,  and  that  the  bank  did  not  even  have  its 
capital  stock;  tha^  if  the  directors  had  examined  the  ^'^  papers, 
they  would  have  known  the  insolvency  of  the  bank;  that,  at  that 
time,  the  president  (Moore)  owed  the  bank  between  $100,000 
and  $120,000;  that  one  of  the  directors  (Thornton)  owed  the 
bank  about  $40,000,  another  director  (McNeill)  owed  it  $20,000, 
and  Starr,  anoQier  director,  owed  it  between  $6,000  and  $7,000 — 
thus  between  $166,000  and  $187,000  being  due  the  bank  from 
these  ofiicials,  of  whom  McNeill  was  then  known  to  be  insolvent; 
that  Moore  was  also  insolvent  and  failed  in  November,  1890, 
and  Thornton  in  the  spring  of  1891;  that  the  bank  never  had 
a  finance  committee;  that,  in  November,  1889,  Moore  owed  the 
bank  on  his  unsecured  paper  $100,000,  of  which  $30,000  had 
been  due  three  to  ten  years.    It  is  needless  to  go  through  the 
evidence  which  shows  Uie  most  culpable  negligence  on  the  part 
of  the  board  of  directors,  for  this  is  sufiiciently  shown  by  the 
above-recited  facts  if  nothing  further  had  been  proved.    At  the 
meeting  of  the  directors  on  January  14, 1890,  a  dividend  of  four 
per  cent  out  of  the  profits  was  declared,  all  the  directors  being 
present^  and  the  defendants  voting  for  the  declaration  of  the 
same,  though  this  dividend,  like  all  the  other  semi-annual  divi- 
dends for  the  five  years  previous,  was  in  foot  paid  out  of  the 
deposits  and  not  out  of  the  earnings. 
The  defendants  asked  the  court  to  charge: 
1.  That  upon  the  facts  in  evidence  the  plaintiff  cannot 
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cover  because  of  any  negligence  of  the  def endants,  they  being  di- 
rectors of  a  national  bank  in  the  hands  of  a  receiver,  becomes  an 
asset  of  the  bank  for  which  the  receiver  alone  can  sue,  and  the 
jury  will  therefore  answer  the  second  issue  **N o/'    This  prayer 
was  properly  refused.    The  wrong  complained  of  is  not  one  to- 
ward the  company,  not  any  negligence  in  the  duty  to  guard  its 
interests  and  to  comply  with  the  requirements  *^  of  the  Na- 
tional Banking  Act,  but  a  wrong  to  the  plaintiff  in  permitting  a 
false  and  fraudulent  statement  of  the  condition  of  the  bank  to 
be  published,  whereby  the  plaintiff,  trusting  in  the  truth  thereof 
and  the  high  character  of  the  defendants,  was  misled  into  part- 
ing with  $1,100  for  the  purchase  of  eleven  shares  of  the  capital 
stock  of  the  company  which  at  that  time  was  worse  than  worth- 
lees.    This  is  not  a  cause  of  action  that  under  any  circumstances 
could  have  passed  to  the  receiver:  3  Thompson  on  Corporations, 
sees.  4304,  4132,  4144.    If  this  action  had  been  brought  by  a  de- 
positor, the  settled  doctrine  of  the  law  is  that  '^if ,  in  the  pre- 
tended performance  of  duties  imposed  upon  them  by  law,  the  di- 
rectors of  a  bank  used  their  official  station  to  make  false  repre- 
sentations which  are  believed  and  acted  upon  by  third  parties, 
they  are  liable  to  respond  for  the  injury  done  to  the  one  defraud- 
ed thereby,  and  that  the  liability  provided  for  in  the  National 
Banking  Act  cannot  be  deemed  to  preclude  the  right  to  main- 
tain a  common-law  action  for  deceit  for  such  false  and  fraudu- 
lent representation'^:  Prescott  v.  Houghey,  65  Fed.  Bep.  653, 
659,  which  distinguishes  Bailey  t.  Moeher,  63  Fed.  Bep.  488; 
Delano  v.  Case,  121  111.  247,  2  Am.  St  Bep.  81;  3  Thompson  on 
Corporations,  sec.  4304.    The  allegations  and  proof  as  to  de- 
claring dividends  out  of  deposits  and  allowing  an  official  to  bor- 
row more  than  one-tenth  of  the  capital  stock  are  not  the  basis 
of  this  action;  if  they  were,  then  the  receiver  should  have 
brought  the  action;  but  they  are  merely  evidential  to  show  the 
negligence  whereby  the  plaintiff,  not  the  bank,  was  injured  and 
to  support  her  action  for  injury  to  herself. 

2.  That  the  plaintiff  cannot  recover  unless  the  jury  shall  be- 
lieve from  the  evidence  that  these  defendants  *^®  participated 
in  the  fraudulent  statement  made  by  other  officers  of  *the  bank, 
and  unless  the  plaintiff  has  shown  such  participation  the  jury 
will  answer  the  second  issue  ''No.'*  Befused,  and  the  defenjiants 
excepted. 

There  was  no  error  in  refusing  this  prayer.  The  ground  of 
recovery  is  not  the  participation  of  the  defendants  in  fraud,  but 
that  by  their  gross  negligence  they  permitted  the  statements  to 
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be  put  forth  upon  their  authority  showing  the  bank  to  be  amply 
solvent^  with  large  surplus^  and  the  declaration  of  four  per  cent 
semi-annual  dividends  out  of  profits^  when  there  has  been  no 
profits,  as  to  all  of  which  the  defendants  should  have  been  in- 
formed. It  was  in  evidence  and  not  denied  that  all  the  directors 
were  present  when  the  dividend  of  January,  1890,  was  declared, 
and  Starr  alone  voted  '^o,''  as  to  whom  a  nonsuit  was  entered. 
As  was  said  in  Solomon  v.  Bates,  118  N.  C.  311;  54  Am.  St.  Bep. 
725,  and  reaffirmed  in  Solomon  v.  Batee^  118  N.  C.  321,  and 
C&ldwell  V.  Bates,  118  N.  C.  323:  'If  false  and  fraudulent  state- 
ments of  the  condition  of  the  corporation  are  put  forth  under  the 
authority  of  the  directors;,  it  is  not  necessary  that  they  should 
know  them  to  be  such;  it  is  their  duty  to  know  them  to  be  true, 
and  they  are  liable  for  damages  sustained  by  anyone  dealing  with 
the  corporation,  relying  upon  the  truth  of  such  reports'' :  1 
Morse  on  Banking,  sees.  132,  137;  Kinkier  v.  Junica,  84  Tex. 
116.  So  salutary  and  just  a  rule  is  supported  by  ample  authority 
elsewhere,  and,  if  it  were  not,  it  is  correct  in  itseU  and  a  jufrt; 
protection  to  which  the  public  are  entitled.  It  is  not  necessary, 
as  the  defendants  asked  the  court  to  instruct  the  jury,  that  these 
defendants  ^'participated  in  the  fraudulent  statements,''  but  if 
the  statements  were  given  to  the  public  by  the  authority  of  the 
board  of  directors  (which  is  not  controverted),  and  were  in  fact 
false  and  fraudulent,  and  the  plaintiff  relying  thereon  '^^  (as 
she  had  a  right  to  do)  was  induced  to  buy  stock,  or  had  made 
deposits  whereby  she  suffered  injury,  all  the  dire(^rB  are  liable, 
whether  they  ^^participated"  in  the  fraud  or  not:  Amison  v. 
Smith,  L.  B.  41  Ch.  Diy.  848;  3  Thompson  on  Corporatious, 
sec.  4108. 

The  defendants  further  asked  the  court  to  instruct  the  jury 
that,  if  they  should  believe  from  the  evidence  that  the  directors 
used  reasonable  diligence  in  the  management  of  the  affairs  of  the 
bank,  which  is  such  as  prudent  men  usually  exerdse  in  the  man- 
agement of  their  own  affairs  of  a  similar  nature,  then  the  plain- 
tiff cannot  recover,  and  the  jury  will  answer  the  second  issue 
'*No."  The  court  gave  this  prayer,  with  this  addition,  to  which 
the  defendants  excepted,  towit:  'HTnless  you  riiould  find  that  the 
defendants  declared  or  paid  dividends  at  the  January  meeting, 
1890,  out  of  the  capital  stock  or  deposits  of  the  bank,  'and  not 
out  of  the  earaiings,  and  the  plaintiff  was  induced  or  misled  by 
such  declaration  of  dividends  to  purchase  stock 'in  the  bank,  and 
the  defendants  could  have  by  the  exercise  of  ordinary  diligence 
known  that  the  dividends  were  paid  or  declared  out  of  the  capi- 
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tal  stock  or  deposits  of  the  bank,  and  not  out  of  the  earnings  of 
the  bank,  then  you  should  answer  the  second  issue  ^es.' ''  The 
defendants  cannot  complain  of  this  modification,  though  the 
plaintiff  had  just  ground  to  except  (if  it  had  been  necessary) 
that  the  inquiiy  was  restricted  to  one  instance  of  negligence 
when  there  were  so  many  others  in  evidence.  Indeed,  the  court 
might  well  have  told  the  jury  that,  if  they  believed  the  evidence 
the  defendants  had  not  ''used  reasonable  diligence  in  the  man- 
agement of  the  affairs  of  the  bank/' 

4.  The  defendants  asked  the  court  to  charge  that^  if  the  jury 
shall  believe  that  the  defendants  were  selected  ^'^  by  tiie  stock- 
holders, knowing  that  their  residence  away  from  tiie  town  of 
Fayetteville,  at  which  place  the  bank  was  located,  rendered  it 
impracticable  for  them  to  give  close  personal  attention  to  the 
affairs  of  tne  bank,  and  that  by  the  action  of  the  directors  and 
stockholders  it  was  made  the  duty  of  the  other  directors  to  look 
into  the  daily  affairs  of  the  bank,  and  that  these  directors  were 
to  give  only  a  general  and  supervisory  control  over  the  affairs 
of  the  bank;  that  it  was  not  their  duty  to  pass  upon  the  paper 
discounted  by  the  bank,  but  that  such  duty  was  delegated  by 
the  directors  to  a  committee  of  directors  known  as  ''the  discount 
committee,''  and  that  such  delegation  of  powers  is  usual  in  na- 
tional banks;  that  these  directors  performed  all  the  duties  as- 
signed to  them  by  the  custom  of  the  bank,  which  was  well  known 
to  the  stockholders;  that  the  frauds  of  the  officers  of  the  bank 
oould  not  have  been  discovered  by  the  directors  in  the  regular 
performance  of  their  duties  and  without  a  close  and  critical  ex- 
amination into  the  book-keeping  of  the  bank  and  the  solvency 
of  the  papers  held,  then  the  plaintiff  is  not  entitled  to  recover 
and  the  jury  will  answer  the  second  issue  "No."  The  defend- 
ants' exception  to  the  refusal  of  this  prayer  cannot  be  sustained. 
The  assumption  of  fact  therein  that  the  payment  of  semi-annual 
dividends  out  of  the  deposits  for  five  years,  and  the  discovery  of 
the  fact  that  nearly  the  entire  capital  and  deposits  were  loaned  to 
the  president  and  three  directors,  and  most  of  it  without  secur- 
ity, could  not  have  been  ascertained  by  the  defendants  in  the 
proper  discharge  of  their  duty,  is  not  sustained  by  the  evidence. 
It  was  also  in  evidence  that  one  of  these  borrowing  officials  was 
insolvent  and  two  others  were  men  of  bad  character,  which  de- 
volved upon  the  defendants  the  duty  of  being  even  more  than 
usually  diligent  On  the  "^  contrary,  the  evidence  shows 
them  to  have  left  the  management  entirely  to  those  officials. 
But,  aside  from  this,  there  is  no  principle  of  law  or  morals  that 
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will  permit  the  selection  of  nonresident  directors  of  good  char- 
acters, whose  names  shall  be  a  pledge  of  honest  management  upon 
which  the  public  shall  make  deposits  and  buy  the  stock  of  the 
bank,  and  then  when  the  crash  comes  will  excuse  such  directors 
from  liability  because,  being  nonresidents^  they  could  not  give 
proper  attention  to  their  duties,  and  by  private  arrangement  it 
was  agreed  that  they  should  not  be  required  to  do  so.  Such 
arrangement,  if  it  had  been  shown,  would  not  have  released  them 
from  their  duties  as  prescribed  by  act  of  Congress,  nor  from  their 
common-law  liability  for  negligence  or  fraud.  There  is  no  al- 
legation or  proof  that  these  defendants  were  guilty  of  fraud  or 
had  actual  knowledge  of  the  frauds,  or  that  they  knew  the  rep- 
resentations in  the  published  reports  were  fraudulent.  On  the 
contrary,  the  basis  of  the  action  is  that  these  defendants  were 
men  of  high  chsracter,  who  would  not  participate  in  or  connive 
at  fraud,  and  for  that  very  reason,  when  the  reports  of  the  bank 
were  published,  the  plaintiff,  relying  on  the  well-known  char- 
acter of  these  defendants,  trusted  implicitly  to  the  correctness 
of  such  statements  and  was  misled,  to  her  damage  $1,100,  into 
buying  the  eleven  shares  of  the  capital  stock  of  the  bank,  which 
were  wholly  worthless,  and  entailed  liability  on  her  besides.  It 
is  no  answer  to  this  to  say  that  the  defendants  themsdyes  were 
also  misled  as  to  the  condition  of  the  bank  and  suffered  loss. 
They  had  opportunity  to  know  the  true  condition  of  the  bank. 
They  ought  to  have  known.  It  was  their  duty  to  know.  They 
should  not  have  permitted  statements  to  go  out  upon  their  au- 
thority as  to  the  condition  of  the  bank  *^^  which  were  untrue^ 
and  relying  upon  which  the  plaintiff  was  led  into  losa  It  may 
be  a  hardship  upon  these  defendants,  'but  it  would  be  a  greater 
hardship  upon  the  public  and  destructive  of  confidence  in  banks 
if  directors  of  good  character,  whose  names  are  useful  in  draw- 
ing patronage,  are  absolved  from  responsibility  for  fraudulent 
representations,  whereby  the  public  are  duped  and  defrauded, 
because  such  directors  had  no  actual  knowledge  of  the  frauds 
and  did  not  participate  in  them.  'Ignorance  will  not  excuse 
when  they  had  means  of  knowledge":  Shea  v.  Kabry,  1  Lea, 
319,  342;  Scale  v.  Baker,  70  Tex.  283;  8  Am.  St.  Rep.  572; 
United  Society  v.  Underwood,  9  Bush,  609;  15  Am.  Bep.  731. 
Lord  Erskine  declared  on  a  memorable  occasion  that  'Morality 
may  -come  in  the  cold  abstract  from  the  pulpit,  but  men  smart 
practically  under  its  lessons  when  courts  and  juries  are  the 
teachers."  The  courts  hold  that  "culpable  negligence  [in  such 
matters]  is  in  law  equivalent  to  fraud"  (Shea  ▼.  Mabry,  1  Lea, 

AM.  Sr.  Rbp.,  Vou  lxv.- 


706  Houston  t'.  Thornton.  [N.  Carolina, 

319)  and  the  surest  guaranty  against  it  is  the  verdict  of  a  jury 
for  the  damages  inflicted. 

There  are  several  other  exceptions  for  refusals  to  give  prayers 
asked  and  to  the  instructions  given,  but  what  has  been  said  is 
Buificient  to  dispose  of  them. 

The  only  remaining  exception  is  that  as  to  the  fourth  issue 
the  court  charged:  "The  action  was  commenced  by  issuing  the 
summons^  and  the  summons  was  issued  when  it  waa  put  out 
from  the  clerk's  office^  by  direction  and  under  sanction  and  au- 
thority of  the  clerk,  and  given  to  the  officer  for  the  purpose  of 
being  served.  If  it  was  sent  out  or  handed  to  some  one  else  to 
give  to  the  officer  for  the  purpose  of  being  served,  this  would 
be  an  issuing  of  the  summons,  but  it  must  leave  the  office  for 
this  purpose  by  the  direction,  or  under  the  sanction  and  au- 
thority, of  the  clerk.**  This  charge  is  ^'^^  correct  and  was  taken 
from  Webster  v.  Sharpe,  116  N".  C.  466.  The  presumption  that 
it  was  issued  when  it  bears  date  is  not  rebutted  by  the  bare  fact 
of  the  date  of  the  sheriS^s  indorsement  of  its  receipt  by  him: 
Currie  v.  Hawkins,  118  K  C.  593. 

The  court  further  instructed  the  jury  properly  that  the  stat^ 
ute  of  limitations  having  been  pleaded,  the  burden  was  upon 
the  plaintiff  to  show  that  the  action  was  commenced  three  years 
from  December  31,  1890,  which  was  admitted  to  be  the  date 
when  the  statute  began  to  run:  Parker  v.  Harden,  121  N.  C. 
57;  House  v.  Arnold,  122  N.  C.  220.  The  admission  settles  the 
date,  but  it  is  a  question  of  grave  doubt,  if  the  point  had  been 
raised,  whether  iJie  statute  as  to  the  plaintiff's  cause  of  ac- 
tion began  to  run  upon  the  mere  declaration  of  insolvency  of 
the  bank,  December  31,  1890,  and  did  not  in  truth  be^n  to 
run  upon  the  actual  discovery,  later  ou  (after  the  investiga- 
tions of  the  receiver)  that  the  bank  was  insolvent  in  the  spring 
of  1890  at  the  time  the  incorrect  statements  were  pat  forth: 
Code,  sec.  155  (9). 

Affirmed. 

Douglas^  J.,  dlssenti. 

nAlNTlFf^B  APRAXi. 

CLABK,  J.  The  facts  are  set  out  in  the  defen&nli^  aippeaL 
The  plaintiff  alleged  that  in  addition  to  the  ground  of  damage 
upon  which  she  recovered  a  verdict,  she  had  been  assessed  fifty 
per  cent  upon  her  stock  by  virtue  of  the  liability  clause  in  the 
National  Banking  Act,  and  she  introduced  a  properly  certified 
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transcript  of  a  judgment  obtained  by  the  receirer  of  the  bank 
upon  such  assessment  in  the  United  States  circuit  Court  for 
$550.  It  was  in  evidence  that  the  plaintiff  had  not  paid  '^^ 
anything  on  said  judgment.  She  offered  to  prove  that  she  was 
solvent  and  able  to  pay  said  judgment,  and  is  still  liable  there- 
for. This  was  properly  excluded  by  the  court  Not  till  the 
plaintiff  has  paid  the  judgment  will  her  cause  of  action  on  that 
account  accrue^  and  the  statute  of  limitations  in  favor  of  the 
defendants  will  begin  to  ran  from  such  payment 
No  error. 


CORPORATIONS— LIABILITY    OP    DIRECJTORS    TO  THIRD 
PERSONS— REPRESENTATIONS  AS  TO  SOLVENCY.— The  most 
frequently  recurring  class  of  misrepresentations  on  the  part  of  offl'^ 
cers  and  agents  of  corporations  concerns  the  solyency  of  the  corpo* 
rations  which  they  represent,  and  the  liability  for  such  misrepre" 
sentations  is  discussed  in  the  extended  note  to  Seale  y.  Baker,  S 
Am.  St  Rep.  604-606.    Such  representations  constitute  fraud.    Their 
purpose  is  immaterial,  provided  they  accomplish  some  object  of  the 
corporation  or  the  agent,  and  were  made  for  the  purpose  of  inducing 
some  other  person  to  act  upon  it:  See  monographic  note  to  Green- 
berg  y.  Whitcomb  Lumber  Co.,  48  Am.  St  Rep.  921;  Salmon  y.  Rich- 
ardson, 30  Conn.  360;  79  Am.  Dec.  255.    A  director  of  a  company,  is 
not  liable  for  representations,  false  in  fact,  but  not  Icnown  to  him 
to  be  so,  made  in  published  circulars  of  the  company,  on  which  his 
name  appears  only  as  one  of  the  list  of  directors:  Wakeman  y. 
Dalley,  51  N.  Y.  27;  10  Am.  Rep.  551.    Such  representatons,  to  be 
actionable,  must  be  made  with  intent  to  deceive:  See  monographic 
note  to  Hodges  y.  New  England  Screw  Co.,  53  Am.  Dec.  649.    We 
have  already  expressed  the  opinion  that  directors  should  be  held  to 
an  exercise  of  reasonable  dUigence  in  their  attention  to  duty,  and 
should  not  escape  liability  for  fraudulent  representations  in  circulars 
Issued  oyer  their  names  except  by  proof  of  ignorance  of  their  falsity, 
and  further  proof  that  such  ignorance  was  compatible  with  such 
reasonable  diligence:  See  monographic  note  to  Greenberg  t.  Whit- 
comb Lumber  Co.,  48  Am.  St  Rep.  921,  922. 

PROCESS-SUMMONS-WHEN  ISSUED.— Under  a  statute  re- 
quiring that  a  summons  shall  be  served  by  the  sheriff,  it  Is  "issued*' 
when  it  has  been  signed  by  the  plaintiff  or  his  attorney  and  depos- 
ited with  the  sheriff  for  service.  Until  then  it  has  no  vitality  for 
any  purpose:  White   v.  Johnson,  27  Or.  282;  50  Am.  St  Rep.  726. 

lilMITATIONS  OP  ACTIONS-PLEADING  STATUTE  AS  DE- 
FENSE—BURDEN OF  PROOF.— It  is  said  by  several  text-writers 
that  where  the  statute  of  limitations  Is  set  up  in  bar  of  a  right  of 
action,  by  a  plea  which  Is  traversed,  the  burden  of  proof  Is  on  the 
plaintiff  to  show  the  commencement  of  the  action  within  the  stat- 
utory period.  This  statement  is  supported  unqualifiedly  by  some  of 
the  earlier  cases,  though  later  cases  differ  with,  or  limit  it:  Extend- 
ed note  to  Pond  v.  Gibson,  81  Am.  Dec.  725,  726.  Bee  Pond  v.  Gib- 
son, 5  AUen,  19;  81  Am.  Dec.  724;  Shannon  t.  White,  6  BIdi.  Bq. 
96;  60  Am.  Dec.  116,  and  note. 
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APPBAL— OBDBB8.— An  order  of  the  superior  court  OTerml- 
Ing  a  motion  to  dismiss  on  appeal  from  a  Justice's  Judgment  Is  not 
aDoealable* 

APPBAL.-<tUBSTIONS  OF  JURISDIOTION  may  be  raised 
at  any  time  and  in  any  court  where  the  case  is  pending.  A  motion 
to  dismiss  an  i^;>peal  from  a  Justice's  Judgment,  based  on  want  of 
proper  service  of  process,  may  be  made  at  any  time  in  the  superior 
court. 

APPEAL-JURISDICTION.— If  a  Justice  <tf  the  peace  has  not 
obtained  Jurisdiction  of  a  party  by  reason  of  the  nonservlce  of  pro- 
cesa  in  a  matter  In  which  he  has  exclusive  original  Jurisdiction,  the 
supericHT  court  cannot,  on  appeal,  obtain  Jurisdiction  of  such  paiiy 
by  ordering  a  summons  to  issue  to  bring  him  before  it.  The  superior 
court  cannot  create  original  Jurisdiction  on  appeal. 

PROCESS-SBRVIGB  UPON  NONRB8IDBNT8.— If  a  Justice 
of  the  peace  issues  process  for  defendants  residing  outside  the 
county,  it  must  be  issued  or  addressed  to  an  officer  of  the  county 
where  It  is  to  be  served. 

JUDGMBNT&-IMPROPBR  SBRYIOB  OF  SUMMONS.— A 
summons  illegally  issued  and  illegally  served  does  not  bring  the  de> 
fendant  into  court    A  Judgment  rendered  up<»i  such  service  Is  void. 

JUDGMBNT— IMPROPER  SBRYIOB  OF  SUMMON&— A  Jus- 
tice^s  Judgment  against  a  nonresident  defendant,  on  whom  process 
was  not  served  at  least  ten  days  before  the  return  day*  as  req^ulred 
by  statute,  Is  void. 

Stevens  ft  Beasley^  for  fhe  appeUanb 

J.  D.  K^rr,  for  the  appellees. 

^^  FUBCHES,  J.    This  action  waa  oommenoea  hdme  a 

jufftice  of  the  peace  of  Duplin  county.  A  part  of  the  defend* 
ants  named  in  the  summons  lived  in  Duplin  county  and  a 
part  of  them  in  Sampson  county.  The  summons  was  directed 
to  "Any  constable  or  other  lawful  officer  of  Duplin  county." 
This  summons  was  duly  served  on  the  defendants  living  in  Dup- 
lin, but  not  on  those  living  in  Sampson.  Upon  the  return  of 
the  summons,  indorsed  as  above  indicated,  the  case  was  con- 
tinued to  the  twenty-fourth  day  of  November,  1894,  and  an  dias 
summons  was  issued  by  Woodward,  the  justice  of  the  peace  of 
Duplin,  directed  as  the  original  was  to  ''Any  constable  or  other 
lawful  officer  of  Duplin  county.**  This  duplicate  was  issued  on 
the  19th  of  November,  and  on  the  20th,  Warren  Johnson, 
a  justice  of  the  peace  of  Sampeon  county,  being  satisfied 
that  Woodward,  who  issued  the  summons,  was  a  justice  of 
the  peace  of  Duplin,  indorsed  it  under  section  872  of  the  code^ 
and  the  sheriff  of  Sampson  served  the  same  on  the  23d  of  No- 
vember and  returned  it  to  Woodward  in  Duplin.    The  Samp- 
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■on  defendants,  by  an  attorney,  appeared  before  Woodward  on 
the  24th  and  entered  a  special  appearance,  and  moved  to  dig- 
mias  as  to  them.  This  motion  was  refused  and  the  justice  pro- 
ceeded to  judgment^  and  the  said  -defendants  appealed  to  the 
•uperior  court 

In  the  superior  court,  the  said  defendants  again  entered  a 
ffpecial  appearance  and  moved  to  dismiss.  This  motion  was  re- 
fused, and  the  court  ordered  the  clerk  of  the  superior  court  of 
Duplin  to  issue  a  summons  for  these  defendants  to  Sampson, 
which  was  done  ^^  and  served  on  said  defendants.  At  the 
next  term  these  defendants  again  renewed  their  motion  to  dis- 
miss, which  was  allowed  and  the  plaintiffs  appealed. 

It  was  contended  here,  in  support  of  the  plaintiff's  appeal, 
that  the  original  service  was  stifficient;  if  not,  the  service  of  the 
summons  ordered  by  the  court  was;  and  that  the  defendants 
were  estopped  by  their  motion  at  the  previous  term  of  the  court 
to  dismiss — ^that  it  was  res  judicata. 

The  last  position  taken  by  the  plaintiff  would  probably  have 
to  be  sustained^  as  the  defendants  seem  not  to  have  noted  an 
exception.  This  was  all  the  defendants  could  have  done,  as  it 
was  not  such  a  judgment  as  they  could  have  appealed  from,  and 
in  this  respect  differs  from  Henry  v.  Hilliard,  120  N.  C.  479. 
But  it  is  a  jurisdictional  question,  and  may  be  made  at  any  time 
and  in  any  court  where  the  ease  is  pending:  lilly  v.  Purcell,  78 
N.  €.  82. 

The  action  having  been  commenced  before  a  justice  of  the 
peace,  in  a  matter  in  which  that  court  had  exclusive  origioal 
jurisdiction,  the  superior  court  has  no  jurisdiction  except  by 
appeal.  And  it  then  only  succeeds  to  the  jurisdiction  the  jus- 
tice of  the  peace  had.  The  superior  court  cannot  create  juris- 
diction. Where  a  defendant  named  was  not  before  the  justice, 
the  court  cannot  by  its  ord^  and  process  bring  *him  into  the 
superior  court.  This  would  be  to  create  original  jurisdiction 
in  a  matter  where  the  exclusive  original  jurisdiction  was  before 
a  justice  of  the  peace.  It  is  different  in  special  proceedings  com- 
menced before  the  clerk,  as  he  is  considered  but  the  hand  of 
the  court  They  are  commenced  in  the  superior  court  before 
the  clerk  and  are  provided  for  by  proper  legislation,  there 
being  no  constitutional  provision  to  prevent  such  legislation, 
***  while  the  constitution  expressly  provides  that  the  superior 
court  shall  not  have  such  jurisdiction,  except  by  appeal.  It 
must  therefore  follow  that  the  order  of  the  court  to  the  clerk  to 
iasue  summons  for  these  defendants  was  unauthorised,  uncon- 
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Btiti;tional,  and  invalid,  being  original  process.  This  reasoning 
does  not  prevent  the  court  from  issuing  process  to  bring  execu- 
tors, administrators,  and  the  like,  into  court,  where  the  par- 
tios'they  represent  were  properly  before  the  justice^s  court  and 
the  case  has  <;ome  into  the  supedor  court  by  appeaL 

This  leaves  the  case  to  depend  upon  the  original  summons 
issued  by  Woodward,  and  its  service  upon  the  Sampson  counly 
defendants  and  the  action  of  the  justice  thereon. 

Originally,  a  justice  of  the  peace  had  no  authority  to  issue  any 
prpcess  to  any  other  county  but  his  own.  And  although  he  has 
the  power  to  do  so  now,  it  is  a  restricted  legislative  power:  Code, 
sec.  871.  And  being  a  restricted  legislative  grant  of  power, 
when  exercised,  it  must  be  strictly  pursued.  This  section  of 
the  code  provides  that  '^o  process  shall  be  issued  by  any  justice 
of  the  peace  to  any  county  other  than  his  own,''  but  he  may  is^ 
sue  process  to  any  county  in  which  any  such  nonresident  de- 
fendant resides.  This  plainly  provides  that  when  the  justice  is- 
sues process  for  nonresident  defendants,  it  must  be  issued — ^ad- 
dressed— ^to  the  officer  of  the  county  where  it  is  to  be  serve'd. 
The  officers  of  Sampson  are  not  authorized  to  serve  process  is- 
sued to  the  officers  of  Duplin  county:  Davis  y.  Sanderlin,  119 
N.  C.  84.  And  if  this  summons  was  improperly  issued  and  im- 
properly served,  it  did  not  bring  these  defendants  into  court, 
and  the  justice  of  the  peace  had  no  jurisdiction  over  them  and 
^^^  no  right  to  go  to  judgment  as  against  them:  Davis  v.  Sand- 
erlin, 119  N.  C.  84. 

,  Section  873  provides  another  mode  of  service  by  having  the 
certificate  of  the  clerk,  and  it  also  provides  that  the  ^process 
shall  be  issued  to  the  officers  of  the  other  county,  Where  it  is 
to  be  served.  This  goes  to  sustain  the  contention  of  the  de- 
fendants. 

While  sections  871,  872,  and  873  6f  the  code  provide  that 
justices  of  the  peace  in  certain  cases  may  issue  process  to  other 
counties  than  lieir  own,  yet  section  874  positively  forbids  any 
justice  from  going  to  judgment  against  any  nonresident  defend- 
ant, unless  it  shall  appear  that  process  was  served  upon  him  at 
least  ten  days  before  the  return  day  of  the  summons.  In  this 
case,  it  plainly  appears  that  it  had  not  been  served  ten  days. 
The  summons  was  issued  on  the  19th,  returnable  on  the  24th, 
five  days  after  it  was  issued,  and  it  was  served  on  the  23d,  the  day 
before  the  return  day,  when  the  justice  proceeded  to  judgment. 
Such  work  as  this,  in  defiance  of  the  law,  cannot  be  sustained. 
There  is  no  error  and  the  judgment  of  the  court  below  is  af- 
firmed. 
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APPBAD-WHAT  ORDERS  ARE  APPEALABLE.-Judgments 
or  orders  from  which  an  appeal  will  lie  are  those  which  either  ter- 
minate the  action  Itself,  or  operate  to  divest  some  right  in  snch  a 
manner  as  to  put  It  out  of  the  power  of  the  court  malLing  the  order 
to  put  the  parties  in  their  original  condition  after  the  expiration  of 
the  term:  Note  to  Brown  v.  Cooper,  60  Am.  St.  Rep.  lSi9.  See  ex- 
tended note  to  Dayie  y.  Dayie,  20  Am.  St.  Rep.  173,  174. 

JURISDICTION— WHEN  MAY  BE  QUESTIONED.— A  want  of 
Jurisdiction,  either  of  the  person  or  subject  matter,  appearing  on  the 
face  of  the  record, can  be  taken  advantage  of  at  any  time,  and  in 
any  court  where  the  conclusiveness  of  the  Judgment  or  decree  is  the 
subject  of  Judicial  inquiry:  Note  to  Rogers  v.  Cady,  4S  Am.  St.  Rep. 
105;  Higgins  y.  Bordages,  88  Tex.  468;  58  Am.  St  Rep.  770. 

PROCESS-tJURISDICTIONAL  DEFECTS.— Jurisdictional  de- 
fects in  the  service  of  process,  and  their  effect,  have  been  lately  con- 
sidered at  length  in  this  series  in  the  monographic  notpf^  to  Choate 
y.  Spencer,  40  Aul  8t  Rep.  430-4S4,  and  Sanford  y.  Edwards,  81  Am. 
8t  Rep.  486-49ab 


Bbab  V.  Board  of  County  Gommisbionbbs  of 

Brunswick  County. 

[132  NOBTH  Caboliha,  484. 

judgments  —  CONCLUSIVENESS.-A  Judgment  against 
parties  present  before  a  competent  court  is  conclusive  of  matters 
adjudged  therein. 

JUDGMENTS.- IRREGULAR  JUDGMENTS  ARE  VOIDA- 
BLE  and  may  be  set  aside  on  motion. 

JUDGMENTS,  IF  ERRONEOUS,. may  be  remedied  by  appeal. 

JUDGMENTS  GENERALLY  ARE  CONCLUSIVE,  except  for 
firaud  or  mistake. 

JUDGMENT&-<;0NCLUSiyENE8S.— In  a  proceeding  to  com- 
pel the  levy  of  taxes,  to  pay  a  judgment  against  commissioners  of  a 
county,  it  to  no  defense  tiiat  such  Judgment  vt'ss  rendiered  on  a  void 
claim. 

JUDGMENTS  AGAINST  CORPORATIONS-CONCLUSIVE. 

NESS.— A  valid  judgment  against  a  corporation  binds  the  stock* 
holders  in  respect  to  corporate  matters.  Such  judgment  is  not  open 
to  collateral  attack. 

JUDGMENTS  AGAINST  COUNTIES  OR  CITIZENS— CON- 
CLUSIVENESS.—A  Judgment  against  a  county  or  Its  legal  repre- 
sentatives Is  a  matter  of  general  interest  to  all  of  its  citizens,  and 
is  binding  upon  them,  although  they  are  not  made  parties  thereto^ 
unless  it  is  impeached  for  fraud  or  mistake. 

J.  D.  Bellamy  and  Shepherd  &  Busbee^  for  the  appellant. 

*»  PAIBCLOTH,  C.  J.  This  action  is  brought  to  compel 
the  defendant  to  levy  a  tax  on  all  the  subjects  of  taxation  in 
the  county,  sufficient  to  pay  the  plaintiff's  judgments  set  out 
in  the  complaint  The  case  agreed,  upon  the  facts  found  by 
the  court,  states  that  the  judgments  sued  on  were  obtained  in 
1894  in  certain  actions  by  the  plaintiff  against  the  defendant^ 
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on  fona»  judgmentB  obtained  by  the  plaintiff  against  the  de- 
fendant in  the  year  1888;  that  the  causes  of  action  on  which  the 
■ud  judgments  of  1888  were  obtained  were  school  daims  as  al- 
leged in  the  answer;  that  there  is  nothing  in  the  records  or 
jndgmenta  of  1894  to  show  what  the  causes  of  action  were,  ex- 
cept that  they  were  brought  on  former  judgments.  The  pres- 
oit  action  was  heard  and  tried  at  fall  term,  1897,  whoi  the 
court  denied  the  application  for  an  order  of  mandamus  and  the 
plaintiff  appealed.  Upon  the  hearing,  two  citizen  -taxpayers  of 
the  county  entered  and  denied  the  validity  of  the  judgments  of 
1894,  and  also  alleged  that  the  taxpayers  of  the  county  were 
not  bound  and  concluded  by  the  judgment  against  the  county 
board  of  commissionen,  and  this  presents  the  question  for  this 
court. 

Reeson  and  a  wise  policy  require  tiiat  a  judgment  agjainst 
parties  present  before  a  competent  court  should  be  conclusiTe  of 
matters  adjudged;  otherwise^  litigation  might- be  endless.  An 
irregular  judgment  is  voidable  and  may  be  set  aside  on  motion. 
An  erroneous  judgment  is  remedied  by  appeal.  Generally,  judg- 
ments are  ^'^  concluay^  res  judicata,  except  for  fraud  or  mis- 
take. 

The  only  contention  here  is,  that  it  now  appears  that  tiie 
former  judgments  were  rendered  on  ''school  claims^''  which 
does  not  appear  in  the  rebord  in  which  the  judgments  of  1894 
were  entered.  If  there  is  any  force  in  the  contention,  it  should 
have  been,  and  is  presumed  to  have  been,  availed  of  when  the 
former  judgments  were  rendered.  There  seems  to  be  no  ground 
for  the  contention  that  the  board  of  commissioners  are  not  con- 
cluded. Are  the  taxpayers  concluded  by  the  action  of  their 
legal  representative? 

Where  a  valid  judgment  is  rendered  against  a  corporation,  the 
stockholders  are  bound  thereby  in  respect  to  corporate  matteis^ 
and  such  judgment  is  not  open  to  collateral  attack:  Hawkins  v. 
Glenn,  131  IT.  S.  319.  A  judgment  against  a  county  or  its  legal 
representatives,  in  a  matter  of  general  interest  to  all  its  citi- 
zens, is  binding  upon  the  latter,  though  they  are  not*parties  to 
the  suit.  Every  taxpayer  is  a  real,  though  not  a  nominal,  party 
to  such  judgment,  and  cannot  reliiigate  any  of  -the  questions 
which  were  litigated  in  the  original  action  against  the  county  or 
its  legal  representatives,  and,  if  the  county  board  fail  to  avail 
itself  of  legal  defenses,  the  people  are  concluded  ?)y  the  judg- 
ment. If  such  failure  comes  from  negligence  or  corruption^ 
the  taxpayer  has  a  remedy  on  both  the  criminal  and  civil  dockets 
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of  the  courtSy  and,  if  from  incompetency,  the  taxpayer's  remedy 
is  the  ballot  box.  Such  judgments  must  be  conclusive  unless 
impeached  for  fraud  or  mistake.  They  must  be  conclusive  or 
not  admissible  at  all.  This  doctrine  is  supported  by  able  au- 
thorities: Freeman  on  Judgments,  sec.  178;  Black  on  Judgments, 
sec.  583;  State  v.  Bainey,  74  Mo.  229;  Clark  v.  Wolf,  29  Iowa, 
197;  Harmon  v.  Auditor,  123  HL  *»^  122;  5  Am.  St.  Bep.  502; 
Cairo  v.  Campbell,  116  111.  305.  ^'A  judgment  against  a  city, 
county,  or  school  district,  in  a  matter  of  general  interest,  is  bind- 
ing upon  all  its  citizens^  though  not  made  parties  by  name'':  1 
Herman  on  Bes  Judicata,  sees.  155,  128;  Brownville  v.  League, 
129  U.  S.  493,  illustrates  the  distinction  made  in  cases.  It  was 
there  held  that,  if  the  petitioner  for  a  writ  of  mandamus  to 
levy  a  tax  to  pay  his  judgment  is  obliged  to  go  behind  the  judg- 
ment in  order  to  obtain  his  remedy,  or  if  he  must  refer  to  the 
alleged  cause  of  action  on  which  his  judgment  was  rendered, 
and  if  there  appears  on  the  face  of  the  record  that  there  was  no 
cause  of  action,  the  principle  of  res  judicata  does  not  apply,  and 
the  aid  of  the  court  wiU  not  be  granted. 

The  plaintiff  is  not  embarrassed  with  such  a  condition.  He 
relies  upon  a  former  judgment  ''filed  and  docketed.'^  There 
was  error  below. 

Beversed. 

Donglss,  J.,  disMoii, 


JUDGMENT— €0NGLT7SITBNBSS.^A  Judgment  of  a  court  of 
competent  jurisdiction  Is  conclusive  as  against  parties  and  privies 
on  all  questions  adjudicated  by  it:  Barrick  v.  Homer,  78  Md.  253; 
44  Am.  St  Bep.  2288,  and  note.  For  discussions  of  the  rule  of  res  Judi- 
cata, see  Fuller  t.  Metropolitan  Life  Ins.  Co.,  68  Conn.  66;  67  Am. 
8t  Bep.  84,  and  note;  ICartln  t.  Bvans,  86  Md.  8;  00  Am.  St  Bep. 
292,  and  note. 

JUDGMBNT8— IBBEOUIiABITY  AS  OBOUND  OF  BELIEF  BY 
MOTION.— Irregularity  Is  always  a  ground  upon  which  a  Judgment^ 
may  be  attacked  by  motion  to  set  it  aside,  and  it  has  been  said  that 
a  judgment  is  irregular  whenever  it  is  not  entered  In  accordance 
with  the  practice  and  course  of  proceedings  where  it  was  rendered: 
See  monographic  note  to  Morrill  v.  Morrill,  23  Am.  St  Bep.  106;  also, 
monographic  note  to  Furman  v.  Furman,  00  Am.  St  Bep.  633-663, 
on  the  vacating  of  motions  and  decrees,  when  not  speciaUy  author- 
ised by  statute^ 

JUDGMENTS  AGAINST  OOBPOBATIONS  AS  TO  STOCK- 
HOLDERS.— A  stodcholder  is  so  far  an  Integral  part  of  the  corpo- 
ration that,  in  view  of  the  law,  he  is  privy  to  proceedings  touching 
the  body  of  which  he  is  a  member,  and  a  Judsrment  against  It  es- 
tablishing the  existence  and  amount  of  its  liabilities.  Is  conclusive 
against  him  in  proceedings  to  compel  him  to  discharge  his  propor- 
tion thereof:  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108 
Mich.  170:  62  Am.  St.  npp.  fta^.  nnd  note;  Ball  T.  Beese,  68  Kan. 
614;  62  Am.  St  Bep.  638,  and  nota 
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JUDGMENTS  AGAINST  COUNTIES— WHEN  BINDING  UPON 
CITIZENS.— A  judgment  against  a  county  upon  a  matter  of  gen- 
eral interest  to  all  its  citizens  is  binding  on  the  latter,  though  they 
are  not  real  parties  thereto.  Every  taxpayer  is  a  real,  though  not  a 
nominal,  party  to  such  judgment:  Harmon  v.  Auditor,  123  111.  122* 
5  Am.  St.  Rep.  502,  If,  for  the  purpose  of  providing  for  its  payment, 
the  officers  of  the  county  levy  a  tax  and  endeavor  to  collect  it,  none 
of  the  citizens.  In  resisting  payment  thereof,  can  dispute  the  valid- 
ity of  the  judgment,  nor  reUtlgate  questions  which  were,  or  could 
have  been,  decided  thereby:  Extended  note  to  People  y.  HoUaday, 
27  Am.  St  Bei>.  180. 


Cabtbe  V.  Slooomb. 

[122  NORTH  CABOLINA,  475.] 

MORTGAGES— POWEB  OP  SALE-EXEBOISB  OP  AFTER 
DEATH  OP  MORTGAGOR.— A  sale  of  land  by  a  mortgagee,  made 
after  the  death  of  the  mortgagor,  under  a  power  given  by  the  mort- 
gage, though  without  notice  to  the  heir,  is  valid. 

MORTGAGES— POWER  OF  SALE— DEATH  OP  MORTGA- 
GOR.— A  power  of  sale  contained  in  a  mortgage  does  not  cease  nor 
become  inefficacious  upon  the  death  of  the  mortgagor. 

POWER  COUPLED  WITH  AN  INTEREST.— If  a  power  is 
coupled  with  an  interest,  it  survives  the  person  giving  it»  and  may 
be  executed  after  his  death. 

J.  0.  and  S.  H.  MacSae,  for  the  appellanta. 
H.  McD.  Bobinson,  for  the  appellee 

^^  FAIBCLOTH,  C.  J.  The  sole  question  presented  i% 
whether  a  sale  of  land  by  a  mortgagee  under  a  power  of  sale 
in  the  mortgage^  made  after  the  death  of  the  mortgagor^  with- 
out notice  to  the  heir,  conveys  a  good  title — that  is,  whether  at 
the  death  of  the  mortgagor  the  power  of  sale  ceases  and  becomes 
inefficacioua 

In  this  state,  when  a  mortgage  is  executed  the  mortgagee  be- 
comes the  legal,  and  the  mortgagor  the  equitable  owner,  and 
until  the  day  of  redemption  is  past  the  mortgagor  has  a  legal 
right,  and  afterward  an  equity  of  redemption:  Hemphill  y.  Boss^ 
66  N.  C.  477. 

*''''  No  question  of  fraud  enters  into  the  controversy,  nor 
any  as  to  the  amount  due  on  the  mortgage  debt.  The  mortgagor 
cannot  demand  any  notice  of  intention  to  sell  under  the  power, 
and  the  heir  at  law  stands  in  the  place  of  his  ancestor:  Carver 
V.  Brady,  104  N.  C.  219;  Frazier  v.  Bean,  96  K  C.  327.  The 
general  rule  is,  that  a  power  ceases  with  the  life  of  the  person 
giving  it,  but  where  the  power  is  coupled  with  an  interest,  it 
survives  the  life  of  the  person  giving  it,  and  may  be  executed 
after  his  death.    By  a  ''power  coupled  with  an  interest"  is  meant 
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an  inteirest  in  the  thing  itself,  that  is  to  say,  the  power  must 
be  ingrafted  on  the  eetate  in  the  thing,  and  not  on  the  pro- 
duct of  the  exercise  of  the  power:  Hunt  v.  Bousmainer,  8  Wheat. 
203.  Thia  principle  is  not  affected  by  any  change  of  circum- 
stances, such  as  the  death  of  the  mortgagor:  8  Am.  &  Eng. 
Ency.  of  Law,  872;  Cranston  v.  Crane,  97  Masa  459;  93  Am. 
Dec.  106.  '^The  death  of  the  mortgagor  does  not  revoke  a 
power  of  sale^':  2  Jones  on  Mortgages,  sec.  1792^  and  cases  cited. 
''In  those  states  where  the  common-law  rule  prevails  that  such 
a  power  is  coupled  with  an  interest,  the  death  or  bankruptcy 
of  the  mortgagor  does  not  revoke  or  suspend  the  power  of  the 
legal  holder  to  sell  tmder  the  power,  as  the  power  is  coupled 
with  an  irrevocable  interest  and  cannot  be  revoked,  but  in  those 
states  where  this  power  is  not  coupled  with  an  interest,  the  rule 
is  different^' :  2  Pingree  on  Mortgage^  sec.  1336. 

The  principle  here  announced  is  fully  recognized  in  Parker 
T.  Beasley,  116  N.  C.  1,  and  other  cases  by  this  court 

Upon  tiiese  authorities  we  find  that  there  was  error  in  the 
judgment  below. 

Error;  reversed^ 

POWBRS-SUBVIVABrLITY— POWER  OF  BAJM  IN  MORT- 
QAGB.— A  power  coupled  with  an  Interest  \b  not  terminated  by  the 
death  of  the  donor:  Note  to  Farmers'  Loan  and  Trust  Oo.  v.  Wilson, 
86  Am.  St.  Rep.  700.  A  power  of  sale  In  a  mortgage  conferred  on 
the  mortgagee  Is  a  power  coupled  with  an  Interest,  and  passes  to 
the  executors,  administrators,  and  assigns,  and  is  not  lost  by  the 
death  or  insanity  of  the  mortgagor:  Barrick  v.  Homer,  78  Md.  253; 
44  Am.  St.  Rep.  283,  and  note;  Beatie  v.  Butler,  21  Mo.  313;  64  Am. 
Dec.  234,  and  notft  See  Doollttle  t.  Lewis,  7  Johns.  Gh.  46;  11  Am. 
Dec.  389.  The  contrary  Is  held  in  South  Carolina,  because  in  that 
state  a  mortgagor  retains  the  legal  title,  and  the  mortgagee,  there- 
fore, has  not  a  power  coupled  with  an  interest:  J<^mson  y.  Johnson, 
27  8.  a  809;  18  Am.  St  Bep.  636. 


Marsh  v.  Nimooegl 

« 

[122  NOKTH  CABOLIKA,  478.] 

JTJDIOIAL  8ALES-JUBISDIGTI0N.— In  a  proceeding  to  sell 
land  for  assets  under  order  of  court,  the  court  has  all  the  power 
necessary  to  accomplish  its  purpose;  and,  when  relief  can  be  given 
In  the  pending  action,  it  must  be  done  by  motion  in  the  cause,  and 
not  by  an  Independent  action. 

JUDICIAL  SALE—ACTION  AGAINST  DEFAULTING  BID- 
DER.— An  Independent  action  cannot  be  maintained  against  a  de- 
faulting bidder  at  a  Judicial  sale  to  recover  the  amount  of  his  bid, 
nor  against  one  who  has  raised  such  bid  at  a  sale  for  deficiency  be- 
tween the  original  bid  Mid  the  bid  approved  on  a  resale^  unless 
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final  Judgment  tuui  been  rendered  in  the  action  in  which  the  sale 
waa  made.    The  remedy  la  by  motion  in  the  original  action. 

JUDICIAL  SALES— BIQ6ALB— PRACTICE.— If  a  Judicial  sale 
has  been  set  aside  and  a  resale  ordered  on  an  advanced  bid,  the  re- 
sale should  be  started  on  such  bid;  and,  in  default  of  other  bidders, 
the  par^  making  such  advanced  bid  should  be  declared  the  pur- 
chaser. Upon  the  failure  of  such  bidder  to  comply  with  his  pur- 
chase, 8  motion  should  be  made  in  that  action  for  him  to  show 
cause  why  Judgment  should  not  be  rendered  against  him. 

O.  M.  Boee^  H.  L.  Cook^  and  N.  A.  Sinclair,  for  the  appellant 

H.  McD.  Bobinson,  for  the  appellee. 

*»»  PAIBCLOTH,  C.  J.  The  plaintiff,  under  an  order  of 
court,  sold  several  lots  of  land,  for  aasets,  to  several  parties,  and 
reported  the  sale.  The  defendants,  in  apt  time,  offered  to  raise 
the  bid  tesa  per  cent  on  certain  lots  and  eleven  per  cent  on  other 
lot&.  The  clerk  ordered  the  lots  to  be  resold,  except  the  Mag- 
nolia building,  at  which  the  defendants  failed  to  attend,  and  the 
lots  were  sold  to  other  persons,  and  the  sale  was  confirmed.  The 
difference  between  the  price  bid  at  the  second  sale  and  the  price 
at  the  first  sale^  plus  the  increased  bid  offered  by  the  defendants^ 
was  one  hundred  and  eighty-six  dollars  and  sixty-five  cents,  and 
to  recover  this  difference  tlda  action  was  instituted. 

Die  action  must  be  dismissed.  In  a  proceeding  to  sell  land 
for  assets^  the  court  of  equity  has  all  the  powers  necessary  to 
accomplidi  its  purpose,  and,  when  relief  can  be  given  in  the 
pending  action,  it  must  be  done  by  a  motion  in  the  cause  and 
not  by  an  independent  action.  The  latter  is  allowed  only  where 
the  matter  has  been  closed  by  a  final  judgment.  If  the  pur- 
chaser fails  to  comply  with  his  bid,  the  remedy  is  by  motion  in 
the  cause  to  show  cause,  et  cetera,  and  if  this  mode  be  not  pur- 
sued, and  a  new  action  is  brought,  the  court  ex  mero  motu  will 
dismiss  it.  The  course  is  adopted  to  avoid  the  multiplicity  of 
suits,  avoid  delay,  and  save  costs:  Hudson  v.  Coble,  97  N.  C. 
260;  Ex  parte  Petillo,  80  N.  C.  50;  Mason  v.  Miles,  63  N.  C. 
564,  and  luimerous  cases  cited  in  them. 

The  offer,  then,  was  a  standing  bid  at  the  second  sale.  We 
have  adopted  the  English  rule  of  practice  in  such  matters.  At 
the  second  sale,  the  plaintiff  should  have  started  the  bidding 
at  the  amount  of  the  price  bid  at  the  first  sale  with  the  per- 
centage offered  by  the  defendants  added,  and  if  no  other  bid  was 
made,  he  should  have  declared  the  defendants  as  the  beet  bid- 
ders and  purchasers,  ^^^  subject  to  confirmation,  and  made  his 
report  to  the  court  accordingly. 

On  failure  of  the  defendants  to  comply  with  such  bid»  the 
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practice  is  by  motion  in  the  pending  action,  upon  notice  to  the 
defendants  to  show  cause  why  judgment  should  not  be  entered 
as  the  court  may  deem  proper,  when  the  defendants  have  an 
opportunity  to  excuse  their  noncompliance,  if  they  are  able  to 
do  so:  Pritchard  ▼.  Askew,  80  N.  C.  86;  Attorney  General  v. 
Roanoke  Co.,  86  N.  C.  408.  Many  of  the  decisions  regulating 
judicial  sales  will  be  found  collected  in  Trull  y.  Bioei  92  N.  0. 
572;  Yaughan  ▼.  Gooch,  92  N.  C.  S24. 
Action  dismissed. 


JUDIOIAL  8AT.BS-RBSALB  UPON  FAILTTBB  TO  GOMPLBTB 
PURCHASE.— The  purchaser  at  a  sherilTs  sale  must  pay  his  bid  at 
once,  or  it  may  be  disregarded  and  the  property  resold:  Dumford  y. 
Degruys,  8  Mart  (La.)  220;  18  Am.  Dec.  286.  If  the  property  at  re- 
sale brings  less  than  the  amount  bid  at  the  first  sale,  the  difference 
between  these  amounts  may  be  recoyered  from  the  defaulting  bid- 
der: See  monographic  note  to  Mount  y.  Brown,  09  Am.  Dec.  3G6. 
In  some  states  statutes  allow  the  sheriff  to  resell  the  property  when 
the  purchaser  refuses*  to  comply  with  his  bid,  and  on  motion  to  have 
Judgment  against  him  for  the  deficiency:  Note  to  Mount  y.  Brown, 
119  Am.  Dee.  867.    See  Stout  T.  PhlUppi  Mffe.  ete.  Co.,  41  W.  Ya.  889; 

~^  Am,  8t  BCP^  Stt» 


HoBTOir  V.  HoMB  Insuranob  Compant. 

(m  Moan  Cabouiu,  48S.1 

IN8URANOB-PIRB-CONDITIONS-WAIVBR.— Under  con- 
ditions in  a  policy  of  life  insurance  proyiding  that  It  should  be  yoid 
if,  with  the  knowledge  of  the  insured,  foreclosure  proceedings  be 
commenced  or  notice  giyen  of  sale  of  any  property  coyered  by  the 
policy  by  yirtue  of  any  mortgage  or  trust  deed,  and  also  that  if  the 
policy  should  be  canceled  or  become  yoid  the  unearned  portion  of 
the  premium  paid  should  be  returned,  the  insurer  is  liable  for  a  loss, 
although  the  property  insured  is  adyertised  for  sale  under  a  trust 
deed  ^fore  the  fire  and  loss,  proyided  the  insured  has  no  notice 
or  knowledge  of  such  advertised  sale,  except  such  as  is  obtained 
from  reading  the  advertisement  before  the  fire,  which  advertisement 
the  agent  of  the  insurer  has  also  seen,  and  the  policy  has  not  been 
canceled  nor  any  part  of  the  unearned  premium  returned  to  the  in- 
sured prior  to  the  fire. 

AGBNOY.— KNOWLBDGB  OP  A  LOCAL  INSURANOB 
AGBNT  is  the  knowledge  of  the  insurance  company  employing  him. 

INSURANCE-CONDITIONS— WAIVBR  BY  AQBNT.-Con- 
ditlons  in  a  policy  of  insurance  working  a  forfeiture  are  matters  of 
contract  and  not  of  limitation,  and  may  be  waived  by  the  insurer. 
Such  waiver  may  be  presumed  from  the  acts  of  the  local  agent. 

INSURANCE— WAIYBR  OF  CONDITIONS.— If  an  insurer, 
knowing  the  facts,  does  that  which  is  inconsistent  with  an  inten- 
tion to  Insist  upon  a  strict  compliance  with  the  conditions  precedent 
of  the  contract  of  Insurance,  he  must  be  treated  as  having  waived 
their  performance,  and  the  insured  may  recover  without  proving 
performance,  even  though  the  policy  provides  that  none  of  its  con* 
ditlons  shall  be  waived  except  by  written  agreement 
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INSURANCE— WAIVER  OF  CONDITIONS.— The  vlolatloM 
of  any  of  the  conditions  in  a  policy  of  insurance  may  be  walred  by 
the  insurer,  and  a  waiver  may  be  impUed  from  the  acts  and  con- 
duct of  the  insurer  after  knowledge  that  such  conditions  have  been 
broken. 

INSURANCE— WAIVER  OF  CONDITIONS.— If  an  insurer, 
with  knowledge  that  conditions  have  been  broken,  giving  him  the 
right  to  cancel  a  policy  of  insurance,  fails  to  notify  the  insured 
within  a  reasonable  time  of  his  intention  to  cancel  the  policy,  and 
falls  to  return  the  unearned  premium  as  required  by  the  policy,  this 
must  be  taken  as  evidence  showing  a  walv^  of  the  breach  of  such 
conditions. 

INSURANCE-CONSTRUCTION  OP  CONTRACT.— The  Stat- 
nte  of  North  Carolina  provides  that  ''all  contracts  of  Insurance,  the 
application  for  which  is  taken  within  the  state,  shall  be  deemed  to 
linvc  been  made  within  the  state,  and  subject  to  the  laws  thereof.'* 
Hence  a  policy  of  insurance  Issued  by  a  foreign  company  upon  an 
application  made  in  that  state  is  governed  by  such  atatnte^  no  mat- 
ter  what  the  form  of  the  contract  may  be. 

B.  T.  Bennett,  for  the  plaintifEs  and  appellantu 

J.  A.  Lockwood,  for  the  defendant  and  appellant. 

«^  DOUGLAS,  J.  This  is  an  action  brought  on  a  policy  of 
insurance  to  recover  three-fourths  of  the  value  of  a  house  de- 
stroyed by  fire.  The  property  belonged  to  the  plaintiff,  and  was 
conveyed  by  deed  of  trust  to  certain  trusteee  to  secure  a  bond 
given  to  the  Life  Insurance  Company  of  Virginia.  The  policy 
was  on  its  face  made  payable  to  the  iaie  Insurance  Company  of 
Virginia,  mortgagee,  and  provided  that  it  should  be  void  on 
several  contingencies,  among  others:  ^Tit,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  be  commenced  or  notice 
given  of  sale  of  any  property  corered  by  thia  policy  by  virtue 
of  any  mortgage  or  trust  deed.'*  It  also  provided  that:  **ThiB 
policy  shall  be  canceled  at  any  time  at  request  of  insured,  or  by 
the  company,  by  giving  five  days*  notice  of  such  cancellation 
....  If  this  policy  shall  be  canceled,  or  become  Toid,  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  portion 
shall  be  returned  on  surrender  of  this  policy  or  last  renewal — 
this  company  retaining  the  customary  short  rat^  except  that 
when  this  policy  is  canceled  by  this  company  by  giving  notice, 
it  shall  retain  only  the  pro  rata  premium.*'  On  July  5,  1894, 
the  trustees  advertised  the  properly  for  sale,  in  a  weekly  news- 
paper published  in  the  town  of  Wadesboio,  under  the  deed  of 
trust,  and  on  August  7,  1894,  before  any  sale,  the  properly  in- 
sured was  totally  destroyed  by  fire.  No  notice  of  this  sale  was 
given  by  the  trusteee  to  the  insured  or  her  husband,  and  they 
had  no  knowledge  or  information  that  the  property  would  be 
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advertised  for  sale  before  they  saw  the  advertisement  in  the 
newspaper  some  time  before  the  fire.  The  resident  agent  of  ^^ 
the  defendant  company  testified  that  he  issned  the  policy,  was  a 
regular  subscriber  of  the  said  paper,  and  saw  the  adyertiaement 
while  it  was  running  through  the  paper  before  the  fire.  No 
part  of  the  unearned  premium  was  ever  repaid  or  tendered  to 
the  insured.  It  was  admitted  that  the  insured  had  in  due  time 
given  the  notice  and  sent  on  proo&  of  loss  according  to  the 
provisions  contained  in  the  policy. 

The  following  issues  were  submitted  to  the  jury:  1.  Did 
Plaintiff  Martha  C.  Horton  have  knowledge  of  the  notice  of  sale 
under  the  deed  of  trust  of  the  property  insured,  and  if  so,  when 
was  such  knowledge  acquired.  A.  Yes;  after  the  publication 
of  the  notice  by  the  trustees,  and  before  the  fire,  which  oc- 
curred while  said  notice  was  being  published.  2.  Did  W.  A. 
Bos^  local  agent  of  the  Home  Insurance  Company,  have  knowl- 
edge of  said  notice  of  sale,  and,  if  so,  when  was  such  knowl- 
edge acquired.  A.  Yes; -after  said  publication  of  notice  and 
before  the  fire.  3.  Did  defendant  Home  Insurance  Company 
waive  the  breach,  if  any,  by  the  plaintiffs  of  the  conditions  of 
the  policy?  A.  No.  4.  What  was  the  cash  value  of  the  plain- 
tiffs' house  at  the  time  of  its  destruction?  A.  Two  thousand 
two  hundred  and  fifty  dollars.  5.  In  what  sum,  if  any,  is  de- 
fendant Home  Insurance  Company  indebted  to  plaintiff,  Martha 
C.  Horton,  on  her  policy  of  insurance?  A.  Sixteen  hundred 
and  eighty-seven  dollars  and  fifty  cents. 

The  first  and  second  issues  were  answered  by  consent;  the 
third  was  answered  under  the  instruction  of  the  court  that  there 
was  no  evidence  of  waiver;  and  the  fifth  issue  was  answered 
by  the  court  as  a  consequence  of  the  fourth,  upon  an  agreement 
that  the  defendant,  if  liable  at  all,  was  indebted  to  the  feme 
plaintiff  to  the  amount  '^^  of  three-fourtha  of  the  value  of  the 
property  as  found  by  the  jury. 

After  the  finding  upon  the  fourth  issme,  the  defoidant  con- 
tended that  the  court  should  answer  the  fifth  issue  'Nothing,** 
and  moved  for  judgment  on  the  first  and  third  issues  and  re- 
sponses thereto;  the  contention  of  the  defendant  being  that  its 
liability  upon  the  policy  had  ceased  before  the  fire,  by  reason  of 
the  stipulation  which  provides  that  the  entire  policy,  unless 
provided  by  agreement  entered  thereon  or  added  thereto,  shall 
be  void  if,  with  the  knowledge  of  the  insured,  foreclosure  pro- 
ceedings be  commenced  or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage  or  trust  deed. 
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The  court  refused  this  motion^  and  gare  judgment  for  the  plain- 
tiff;  whereupon  the  defendant  appealed.  This  brings  before  na 
a  pure  question  of  law,  founded  upon  the  charge  of  the  court, 
in  which  we  see  no  error.  Admitting  the  validity  of  a  pro- 
▼iedon  rendering  the  policy  Toid  upon  a  contingency  beyond  the 
control  of  the  aseured,  the  only  reasonable  construction  we  can 
give  to  it  is;,  that  it  was  intended  to  compel  the  assured  to  give 
notice  to  the  company  of  any  such  proceedings  or  advertis^nent 
so  that  the  company  could  exercise  its  right  to  declare  the 
policy  void,  and  return  the  unearned  premium,  which  it  was 
required  to  do  by  the  very  terms  of  the  policy.  But  the  assured 
could  not  be  required  to  give  information  which  she  did  not 
possess,  and  which  came  to  her  only  in  the  same  manner  and 
through  the  same  means  that  it  came  to  the  agent  of  the  de- 
fendant, whose  knowledge  is  in  law  that  of  the  defendant  It 
is  probable  that,  as  the  agent  lived  in  the  same  town  where  the 
newspaper  was  published,  he  saw  the  ad?ertisement  before  the 
plaintiff,  who  lived  in  a  different  town. 

^^^  In  any  event  she  has  violated  no  provision  of  the  con- 
tract of  insurance,  either  in  lett^  or  in  sobstance^  aa  the  no- 
tice of  sale  was  given  without  h^  knowledge.  If  tiie  defend- 
ant stands  upon  the  letter  of  the  contract,  ignoring  the  equities 
of  the  plaintiff,  he  must  be  satisfied  with  what  is  given  him  by 
a  literal  interpretation.  If  he  demands  his  full  pound  of  flesh, 
he  must  take  that  and  nothing  more. 

We  are  of  the  opinion  that  the  judgment  is  ooneet  upon  the 
issues  as  found  by  the  juiy,  even  in  the  absence  of  a  waiver. 
If,  under  proper  instructions  from  his  honor,  the  jury  had  found 
that  there  was  a  waiver,  as  they  might  well  have  done  from  the 
evidence^  the  case  would  be  that  much  stronger  for  the  plain- 
tiff; but,  as  the  error  of  the  court  consisted  in  directing  a  ver- 
dict upon  that  issue  instead  of  leaving  it  to  the  jury,  we  cannot 
assume  to  say  what  their  verdict  would  have  been. 

The  correctness  of  this  instruction  is  not  strictly  presented 
in  this  appeal;  but,  as  the  plaintiff  has  directly  raised  the  quei^ 
tion  in  his  own  appeal  now  before  us,  and  which  must  be  disr 
posed  of  in  some  way,  we  will  consider  the  two  appeals  together, 
so  as  to  avoid  repetition  of  the  same  citations.  Of  course^  the 
plaintiff's  appeal  was  taken  simply  to  secure  her  exceptions  in 
the  event  of  an  adverse  decision  upon  the  points  involved  hefrein. 
It  is  rendered  useless  to  her  by  our  view  of  the  cass^  as  its  sao- 
cessful  prosecution  could  result  only  in  a  new  trial,  which  is 
now  neither  necessary  nor  desirable.    At  the  same  time^  as  it 
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raises  a  question  of  importance,  we  think  it  better  to  reaffirm 
the  repeated  decisions  of  this  court.  The  court  below  erred 
in  directing  a  verdict  upon  that  issue,  as  there  was  sufficient 
evidence  to  go  to  the  jury.  It  is  well  settled  in  this  state  that 
the  knowledge  of  the  local  agent  of  an  insurance  company  ^^^^ 
IB,  in  law,  the  knowledge  of  the  principal;  that  the  conditions 
in  a  policy  working  a  forfeiture  are  matters  of  contract  and  not 
of  limitation,  and  may  be  waived  by  the  insurer,  and  that  such 
waiver  may  be  presumed  from  the  acts  of  the  agent:  Argall 
V.  Old  North  State  Ins.  Co.,  84  N.  C.  366;  Dibbrell  v.  Georgia  etc. 
Ins.  Co.,  110  N.  C.  193;  28  Am.  St  Eep.  678;  Pollette  v.  Mutual 
Accident  Assn.  110  N.  C.  377;  28  Am.  St.  Rep.  693;  FoUette 
V.  United  States  etc.  Assn.,  107  N.  C.  240;  22  Am.  St.  Rep.  878; 
Qrubbs  v.  North  Carolina  etc.  Ins.  Co.,  108  N.  C.  472;  23  Am. 
St.  Rep.  62;  Bergeron  v.  Pamlico  Ina  etc.  Co.,  11  N.  C.  46. 
These  cases  cite  numerous  authorities  which  it  is  unnecessary 
here  to  repeat.  One  further  citation  will  suffice:  Wood  on  In- 
surance, 496,  cited  and  approved  in  Collins  v.  Farmville  etc. 
Ins.  Co.,  79  N.  C.  279,  at  page  284,  28  Am.  Rep.  322,  says: 
''When  the  insurer,  knowing  the  facts,  does  that  which  is  in- 
consistent with  its  intention  to  insist  upon  a  strict  compliance 
with  the  conditions  precedent  of  the  contract,  it  is  treated  as 
having  waived  their  performance,  and  the  assured  may  recover 
without  proving  performance;  and  that,  too,  even  though  the 
policy  provides  that  none  of  its  conditions  shall  be  waived  ex- 
cept by  written  agreement.  ....  And  such  waiver  may  be 
implied  from  what  is  said  or  done  by  the  insurer.  So,  the  breach 
of  any  condition  in  the  policy,  as  against  an  increase  of  risk 
or  the  keeping  of  certain  hazardous  goods  ....  or,  indeed, 
the  violation  of  any  of  the  conditions  of  the  policy,  may  be 
waived  by  the  insurer,  and  a  waiver  may  be  implied  from  the 
acts  and  conduct  of  the  insurer  after  knowledge  that  such  con- 
ditions have  been  broken.^^  9o,  again,  in  section  497:  ''When 
other  insurance  is  required  to  be  indorsed  upon  the  policy,  if 
notice  thereof  is  given  to  the  insurer  or  his  agent  and  consent  is 
not  indorsed  nor  the  policy  canceled,  further  compliance  is 
treated  as  waived,  and  the  '^  insurer  is  estopped  from  setting 
up  such  other  insurance  to  defeat  its  liabilily  upon  the  policy.'' 
This  line  of  cases  should  be  distinguished  from  Alspangh  v. 
British-American  Ins.  Co.,  121  N.  C.  290,  where  the  coiLrt  based 
its  judgment  expressly  upon  the  ground  that  the  condition 
whose  violation  was  held  to  vitiate  the  policy  was  not  a  mere 
technicality  but  of  the  veiy  essence  of  the  contract,  and  under 
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the  circumstances^  could  not  be  held  to  be  waived.  There,  the 
condition  was  that  the  mill  should  not  mn  later  than  ten  o'clock 
at  nighty  and,  by  agreeing  to  this  condition,  the  insured  ob- 
tained his  insurance  for  three  per  cent,  when  he  would  other- 
wise have  been  compelled  to  pay  five  and  one-half  per  cent,  thus 
saying  nearly  half  the  premium.  It  would  not  have  been  just 
for  the  insured  to  take  advantage  of  tiie  condition,  and  yet  not 
be  bound  by  it.  In  the  case  at  bar,  it  would  be  equally  unfaifr 
for  the  defendant  to  keep  the  entire  premium,  and  yet  cancel 
the  policy  in  violation  of  its  express  terms.  When  the  prop- 
erty was  advertised  for  sale,  no  loss  had  occurred,  and  there 
was  apparently  no  reason  to  anticipate  a  loss.  Upon  being  in- 
formed of  the  notice,  the  defendant  should,  within  a  reasonable 
time,  have  notified  the  insured  of  its  determination  to  cancel 
the  policy,  and  have  returned  the  unearned  premium.  Its  fail- 
ure to  do  so  was  evidence  tending  to  show  a  waiver. 

The  powers  of  a  local  insurance  agent  and  the  relative  lia- 
bilities of  the  company  are  ably  discussed  and  clearly  defined 
by  Justice  Miller  in  Insurance  Co.  v.  Wilkinson,  13  Wall.  222, 
in  which  he  says:  'The  powers  of  the  agent  are  prima  facie  co- 
extensive with  the  business  intrusted  to  his  care,  and  will  not 
be  narrowed  by  limitations  not  communicated  to  the  person 
with  whom  he  deals  [citing  authorities].  An  insurance  *^*^ 
company  establishing  a  local  agency  must  be  held  responsible 
to  the  parties  with  whom  they  transact  business  for  the  acts 
and  declarations  of  the  agent,  within  the  scope  of  his  employ- 
ment, as  if  they  proceeded  from  the  principal.**  The  vigorous 
language  in  the  earlier  part  of  the  opinion,  in  which  he  con- 
demns the  conduct  of  some  insurance  companies  in  stimulating 
their  agents  to  the  highest  degree  of  activity  in  soliciting  insur- 
ance, and  then  seeking  to  avoid  responsibility  for  their  acts  and 
representations,  is  worthy  of  note  as  coming  from  so  high  a 
source. 

In  Willis  T.  Germania  Ins.  Co.,  79  N.  C.  285,  at  page  289, 
Justice  Beade,  whose  clear  and  incisive  opinions  have  the  ring 
of  a  bell  and  the  edge  of  a  razor,  says:  'insurance  contracts  are 
prepared  by  insurers  who  have  at  their  command  in  their  prepa- 
ration the  best  legal  talent  and  business  capacity,  and  every 
precaution  is  taken  for  their  protection.  This  is  made  necessary 
to  prevent  the  frauds  of  bad  men.  But,  on  the  other  hand,  the 
insured  are  generally  plain  men,  without  coimsel  or  the  capacity 
to  understand  the  involved  and  complicated  writings  which 
ihegr  aie  required  to  sign,  and  which  in  most  casee  proba> 
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bly  they  ueyer  read«  What  they  understand  ia,  that  they  an 
to  pay  the  infliirer  so  much  money,  and,  if  they  are  burnt  ont^ 
the  insiiTer  pays  them  eo  much.  When,  therefore,  there  haa 
been  good  faith  on  the  part  of  the  inanred,  and  a  sabstantiTa 
compliance  with  the  contract  on  their  part^  the  oonrts  will  va- 
quire  nothing  more.^ 

The  conneel  for  the  defendant  called  the  attention  of  the 
court  to  section  6  of  chapter  299  of  the  laws  of  1893,  wh^ein 
it  is  provided  that  ''the  standard  fire  insuiBnce  policy,  as  pre- 
scribed and  set  out  in  section  121  of  the  insurance  law  of  New 
York,  shall  be  exclusively  used  '^^  in  this  state  by  all  fire  in- 
snrance  companies  from  and  after  the  first  day  of  May,  1893," 
and  insisted  that  sach  a  policy  should  be  construed  in  accord- 
anoe  with  the  decisions  of  the  state  from  which  it  came.  What- 
evOT  force  there  might  otherwise  be  in  the  suggestion  is  fully 
met  by  section  8  of  the  same  act,  which  reads  as  follows:  '^AU 
contracts  of  insurance,  the  application  for  which  is  taken  within 
this  state,  shall  be  deemed  to  have  been  made  within  this  states 
and  subject  to  the  laws  thereof."  In  the  determination  of  a 
new  question,  the  decisions  of  other  states  may  be  taken  as 
precedents  to  guide  our  action,  but  can  never  be  authorities  to 
reverse  the  settled  ruling  of  our  courta  These  two  sections 
are  not  inconsistent,  and,  when  construed  together,  become  dear 
in  their  meaning.  The  policy  is  essentially  a  North  Carolina 
contract^  although  the  form  thereof  may  have  been  borrowed 
from  another  jurisdiction.  A  suit  of  homespnn  is  none  the  less 
a  native  production  because  the  pattern  by  which  it  was  cut 
came  from  another  state.  It  was  deemed  best  to  have  a  uniform 
policy,  which  would  eventually  become  familiar  to  our  people^ 
and  by  repeated  adjudications  acquire  a  settled  meaning.  The 
New  York  form  was  selected  because  it  had  been  adopted  by 
the  largest  insurance  state  in  the  country,  and  was  the  outgrowth 
of  many  years  of  careful  and  eflScient  state  supervision.  It  ia 
none  the  less  a  North  Carolina  contract,  solvable  under  our 
laws  and  determinable  by  our  decisionsi. 

The  judgment  below  is  affirmed. 

PLAlNTirr's  APPBALi 

DOTJGLAS,  J.  This  is  the  plaintifPs  appeal  In  flie  same  caas 
that  has  just  been  decided  on  the  defendant's  "*  appeal,  where- 
in the  judgment  of  the  court  below  was  affirmed.  In  that 
opinion  we  have  fully  discussed  the  questions  raised  on  both  ap- 
peals^ and  it  isi^  therefore,  unnecessary  to  repeat  here  either  the 
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facts  or  aigmnents.  The  judgment  below  is  afi&rmed,  but  as  the 
flaintif!  prosecuted  this  appeal  in  good  faith  to  protect  what 
■light  have  become  a  substantial  rights  and  as  his  exception  to 
Ihe  ruling  of  the  court  below  is  ffustained,  he  is  entitled  to  his 
aosts. 
Judgment  is  affirmed. 

IN8URANOB5— CONDITION  AGAINST  ALIENATION.— Under  a 
folicy  of  insurance  containing  a  clause  avoiding  the  insurance  "if» 
within  the  knowledge  of  the  assured,  foreclosure  proceedings  be 
•ommenced  or  notice  given  of  the  aale  of  any  property  covered  by 
the  policy,  by  authority  of  any  mortgage  or  trust  deed,"  it  is  not 
necessary  that  the  sale  should  be  confirmed  or  otherwise  made  final, 
nor  indeed  that  any  sale  should  be  effected.  It  is  sufficient  that 
notice  of  the  sale  has  been  given  or  foreclosure  proceedings  other- 
wise commenced:  Note  to  Hanover  Fire  Ins.  Go.  v.  Brown,  d9  Am. 
It.  Rep.  806.  See  Wood  v.  American  Fire  Ins.  Co.,  140  N.  X.  882;  52 
Am.  St  Rep.  738,  and  note. 

INSURANCE-WAIVER  OF  CONDITIONS  OF  FORFEITURE. 
A  forfeiture  in  a  policy  of  insurance  is  waived  where  the  insurer, 
Being  fully  cognizant  of  the  facts  out  of  which  a  forfeiture  is 
claimed,  treats,  and  continues  to  treat,  the  contract  as  binding,  and 
toducee  the  insured  to  act  in  that  belief:  Hanover  Fire  Ins.  Co.  v. 
Bohn,  48  Neb.  743;  58  Am.  St.  Rep.  719,  and  note;  Manchester  Fire 
Assur.  Co.  V.  Glenn,  18  Ind.  A  pp.  865;  55  Am.  St.  Rep.  225,  and  note; 
Enos  T.  St  Paul  etc.  Ins.  Co.,  4  S.  Dak.  630;  46  Am.  St  Rep.  796, 
and  note.  Any  course  of  action  on  the  part  of  an  Insurer  which 
leads  an  insured  honestly  to  believe  that,  by  conformity  thereto,  a 
forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due  con- 
formity on  his  part,  estops  the  insurer  from  insisting  upon  a  forfeit- 
are:  Agricultural  Ins.  Co.  t.  Potts,  66  N.  J.  L.  158;  89  Am.  St  Rep. 
§87,  and  note. 

INSURANCE— FORFEITURE— KNOWLEDGE  OF  AGENT.— 
Notice  to  an  agent  of  facts  material  to  the  risk  is  notice  to  the 
ftisurer:  Lumbermen's  Mut  Ins.  Co.  ▼.  Bell,  166  III.  400;  67  Am.  St 
Sep.  140,  and  note.  So  notice  to  an  agent  oi  facts  avoiding  a  policy 
may,  if  not  taken  advantage  of  and  acted  upon,  raise  a  waiver  on  the 
fart  of  the  company  to  insist  upon  the  conditions  of  forfeiture  vio- 
kted:  Kahn  ▼.  Traders'  Ins.  Co.,  4  Wyo.  419;  62  Am.  St  Rep.  47,  and 
note;  Hartford  Fire  Ins.  Co.  v.  Keating,  86  Md.  180;  68  Am.  St  Rep. 
490,  and  note;  note  to  Taylor  v.  State  Ins.  Co.,  60  Am.  St  Rep.  215. 
An  insurance  company  Is  estopped  from  asserting  the  Invalidity  of 
Its  policy  at  the  time  it  was  issued,  for  the  violatlim  of  any  of  its 
tonditlons.  If  tlie  agent  taming  It  had  knowledge  of  snch  violation: 
Mcsterman  t.  Home  Mut  Ins.  Oou,  5  Wash.  624;  84  Am.  8t  Beii.  877, 
and  notaii 
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[122  NOBTH  Cakoiina*  687.] 

BSTOPPEL  TO  ASSERT  SUPERIOR  TITLB.--If  partiei 
dalm  title  from  a  common  source,  and  the  assertion  of  such  title  hf 
the  defendant  Is  adjudged  Invalid,  he  Is  estopped.  In  a  subsequent 
action  Involving  the  title  to  the  same  land,  to  assert  a  superior  title 
in  some  one  else  with  whom  he  does  not  connect  himself. 

EJECTMENT— BURDEN  OF  PROOF.— If  the  land  In  dispute 
in  ejectment  is  within  the  boundary  of  plaintifTs  deed,  and  the 
defendant  claims  under  exceptions  to  such  deed,  the  burden  of  prooC 
la  upon  him  to  bring  himself  within  such  exceptions. 

EJECTMENT— PAYMENT  OF  TAXES  AS  EVIDENCE  OF 
TITLE.— In  an  action  of  ejectment,  mere  evidence  of  the  payment  of 
taxes  is  not  proof  of  title  In  the  payor,  when  he  has  not  connected 
himself  with  any  outstanding  title,  or  shown  adverse  possession  for 
the  time  required. 

EJECTMENT— EVIDENCE  OF  ADVERSE  POSSESSION  for 
a  period  less  than  prescribed  time  Is  not  a  circumstance  to  go  to  the 
Jury  as  tending  to  show  title  In  an  action  of  ejectment 

FRAUDULENT  CONVEYANCES.- A  DEED  ABSOLUTE  ON 
ITS  FACE,  but  Intended  as  mere  security  for  a  debt,  is  fraudulent 
and  void  as  against  the  creditors  of  the  grantor. 

FRAUDULENT  CONVEYANCES— EVIDENCE.— If  a  dee4 
absolute  on  Its  face  is  claimed  to  be  fraudulent  as  being  intended 
merely  as  security  for  a  debt  of  the  grantor,  an  unrecorded  deed  oC 
defeasance  to  the  land  and  bonds  secured  thereby  are  competent  as 
evidence  tending  to  show  the  nature  of  the  transaction,  without 
proof  of  their  execution. 

DEEDS  OF  CORPORATION— DEFECTIVE  ACKNOWL- 
EDGMENT.—An  acknowledgment  of  the  deed  of  a  corporation  made 
by  individuals  instead  of  by  its  officers  Is  fatally  defective  and  its 
registration  is  void.  A  subsequent  reacknowledgment  and  rereglstra- 
tion  of  the  deed,  after  the  accrual  of  another  title  and  after  actloa 
brought  to  maintain  such  title,  can  have  no  effect 

EXECUTIONS  —  COLLATERAL  ATTACK.  —  Proceedings 
under  a  voidable  execution  cannot  be  collaterally  attacked. 

JUDGMENTS.— DOCKETING  of  a  judgment  is  not  an  essen- 
tial condition  of  its  efficacy,  except  for  the  purposes  of  a  lien,  an4 
is  not  a  condition  precedent  to  issuing  execution  thereon  to  an  officer 
where  it  Is  rendered  or  to  an  officer  in  any  other  county. 

EXECUTION  SALES-DOCKETING  JUDGMENT.— Sale 
under  an  execution  levied  on  realty  carries  a  good  title,  though  the 
Judgment  under  which  the  execution  issues  Is  not  docketed,  Gt  the 
lien  of  the  docketing  has  expired. 

EXECUTIONS  —  DIRECTORY  STATUTE.  —  A  statutory 
requirement  that  the  date  of  the  docketing  of  Judgment  shall  be 
stated  in  the  execution  Issued  thereon,  is  directory  merely. 

EXECUTIONS-CLERICAL  ERRORS  contained  in  an  execu- 
tion which  do  not  Invalidate  any  other  part  of  it  cannot  be  com- 
plained of  by  strangers  to  It 

J.  S.  Ervin,  and  Avery  ft  Arerj,  for  the  appellanti. 
J.  T.  Perkins  and  £.  Jonee,  for  the  appellee. 
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CLASE,  J.  Upon  the  complaint  and  answer  it  appears 
that  both  sides  claim  under  the  ^^North  Carolina  Estate  Com- 
pany^ limited.^'  The  eighth  prayer  for  instruction  by  the  do* 
femdants  is^  that  ordinarily,  when  it  is  shown  that  both  parties 
hold  through  a  title  from  a  common  source,  it  is  not  necessary 
to  go  beyond  the  common  title,  unless  a  superior  title  be  shown 
by  one  of  the  parties  with  which  he  connects  himself  by  a  chain 
of  titie,  but  in  this  case  the  title  of  the  defendants  derived  from 
the  common  source  having  been  adjudged  void  (upon  the 
former  appeal  in  this  case),  the  defendants  are  not  estopped 
from  showing  a  better  outstanding  title  in  any  person  oth^ 
than  the  common  source  of  title.  There  is  not  a  scintilla  of 
evidence  connecting  the  defendants  with  any  outstanding  title; 
and  upon  their  pleadings  they  are  estopped  to  deny  the  common 
source  of  title.  The  fact  that  their  assertion  of  having  that 
titie  in  themselves  has  been  adjudged  invalid  in  this  action 
does  not  set  them  free  now  to  assert  a  superior  tiUe  in  some  one 
else  with  whom  they  do  not  connect  themselves.  But,  if  it  did, 
it  would  not  avail  the  defendants,  as  the  holders  of  the  alleged 
outstanding  title  of  a  past  interest,  if  such  were  shown,  would 
be  merely  tenants  ^^^  in  common  with  the  plaintiffs,  who  can, 
therefore,  recover  as  against  these  defendants:  Moody  v.  John- 
son, 112  N.  C.  804;  Gilchrist  v.  Middleton,  ft)7  N.  C.  663. 
Therefore,  it  is  unnecessary  to  consider  any  of  the  exceptions 
in  this  case  as  to  matters  prior  to  the  common  source  of  tiUe. 
The  title  was  shown  to  be  out  of  the  state. 

The  defendants  except  because  ^^five  thousand  acres  being 
excepted  from  the  grant  of  1795  under  which  the  plaintiffs 
claim,  the  burden  is  on  the  plaintiffs  to  show  that  the  land  sued 
for  is  not  the  excepted  part.^'  The  law  is  well  settled  otherwise. 
^The  locus  in  quo  being  within  the  boundary  of  plaintiff's  deed, 
and  defendant  claiming  under  exceptions  in  said  deed,  it  is  clear 
that  it  is  incumbent  on  him  to  bring  himself  within  the  excep- 
tions by  proof":  Boan  Mountain  etc.  Co.  v.  Edwards,  110  N.  C. 
353;  Gudger  v.  Hensley,  82  N.  C.  481.  Besides,  the  complaint 
is  to  recover  ''the  lands  remaining  unsold  and  not  excepted  from 
the  boundaries  of  the  grant,'^  and  the  answer  says  the  defend- 
ants ''are  in  possession  of  the  land  sued  for  and  in  controversy.'' 

Payment  of  taxes  is  some  evidence  of  title  (Austin  v.  King, 
97  N.  C.  339;  Buffin  v.  Overby,  105  N.  C.  78)  but,  if  it  was  of- 
fered to  be  ^own  here  by  competent  proof,  its  exclusion  was 
harmless  error,  for  it  having  already  been  adjudged  in  this 
(Bernhardt  y.  Brown,  118  N.  C.  700)  that  the  defendants 
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did  not  have  the  title  of  the  '^orth  Carolina  Estate  Company, 
Limited,'^  which  they  set  up  in  their  answer,  and  not  haying 
connected  tfaemselvea  with  any  outstanding  title  nor  shown  pos- 
session for  seven  years  under  color  of  titl^  proof  of  paym^t 
of  taxes  for  two  or  three  years  before  action  brought  could 
have  availed  them  nothing.  Even  evidence  of  adverse  posses- 
sion for  a  period  less  than  the  prescribed  time  is  ^^  not  a  oir> 
cumstance  to  go  to  tho  jury:  King  v.  Wella^  94  N.  C.  344;  Mel* 
vin  V.  Waddell,  75  N.  C.  361. 

The  jury  found,  on  competent  evidence  and  proper  instruc- 
tion, that  the  conveyance  to  Hatterby  and  Clarkson,  though 
absolute  on  its  face,  was  a  mere  security  for  debt  It  was  there- 
fore void  as  to  the  creditors  of  the  North  Carolina  Estate  Com- 
pany, Limited,  and  to  the  plaintifiEs  who  hold  under  a  judgment 
and  execution  sale  in  favor  of  one  of  such  creditors:  Gregory 
T.  Perkina,  15  N.  C.  60;  Gulley  v.  Macy,  84  N.  C.  434.  The 
unregistered  deed  of  defeasance  and  bonds  secured  thereby 
produced  by  the  defendants  in  response  to  an  order  of  the 
court  (under  the  code,  sections  587  and  1373)  were  competent 
to  submit  to  the  juiy  as  evidence  tending  to  show  the  nature 
of  the  transaction,  without  proof  of  their  execution.  Being  in 
possession  of  the  defendants,  and  the  facts  peculiarly  within 
their  knowledge^  it  devolved  upon  them  to  negative  any  in- 
ference arising  from  the  existence  of  such  papera  But  this 
conveyance,  even  if  it  was  an  absolute  deed,  was  not  proved  by 
the  officers  of  the  corporation  but  by  the  individual  acknowl- 
edgment of  Matthew  Bobins  and  Walter  Mullens  and  the  pro- 
bate was  fatally  defective:  Clark  v.  Hodge,  116  N.  C.  761; 
Plemmons  v.  Southern  Improvement  Co.,  108  N.  C.  614;  Duke 
V.  Markham,  105  N.  C.  131;  18  Am.  St  Bep.  889;  Bason  v.  Ejngs 
Mountain  Min.  Co.,  90  N.  C.  417.  Its  registration  was  there- 
fore a  nullity:  Quinnerly  v,  Quinnerly,  114  N.  C.  145;  Long  v. 
Crews,  113  N.  C.  256;  Duke  v.  Markham,  105  N.  C.  131;  18 
Am.  St.  Bep.  889;  Todd  v.  Outlaw,  79  N.  0.  235;  DeCourcy  v. 
Barr,  45  N.  C.  181.  The  subsequent  reprobate  and  reregistra- 
tion  in  1897,  since  the  plaintiff's  title  accrued  and  since  this 
action  was  brought,  can  have  no  effect:  Acts  1885,  c  147; 
WateiB  V.  Crabtree,  105  N.  C.  394. 

^^  This  brings  us  to  the  point  most  earnestly  debated  in  this 
case,  i.  e.,  whether  the  plaintiffs  have  acquired  the  title  of  the 
North  Carolina  Estate  Company,  limited,  under  the  execution 
sale.  At  January  term,  1890,  of  Catawba  superior  court,  John 
Paako  obtaioed  judgment  against  the  North  Carolina  Estate 
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Company^  limited.  On  March  8^  1890,  a  transcript  of  the  judg- 
ment was  sent  to  the  superior  court  of  Burke  county  and  waa 
entered  on  the  docket  there,  on  March  10,  1890.  An  execu- 
tion on  this  judgment,  under  seal  of  the  court,  which  atatee  on 
its  face  that  it  was  issued  from  Catawba,  on  March  8,  1890, 
was  sent  to  the  sheriff  of  Burke  county,  who  indorsed  thereon  its 
receipt  by  him,  May  31sty  and  after  due  advertisement  the  land 
in  question,  the  property  of  the  defendant  in  the  execution, 
waa  sold  on  the  8th  of  July  of  the  same  year,  at  which  sale  the 
plaintiff  in  the  execution  bought,  and  received  the  sheriff^s  deed 
for  the  land,  and  in  1892  duly  conveyed  the  same  to  the  plain- 
tiffs in  this  action.  The  defendants  contend  that  said  sale  was 
void  because  on  March  8,  1890,  when  the  execution  purports 
to  have  been  issued  to  the  sheriff  of  Burke  county,  the  trans- 
cript of  the  judgment  had  not  then  been  docketed  in  the  lat- 
ter county.  From  the  official  entries  it  appears,  therefore,  that 
the  execution  and  transcript  of  judgment  were  sent  to  Burke 
county  on  the  same  day,  the  latter  being  docketed  on  the  10th 
of  March,  and  the  former  indorsed  by  the  sheriff,  'deceived 
May  81,^'  and  the  advertisement  and  sale  were  long  after  the 
judgment  had  been  docketed,  but  the  defendants  contend  that 
the  sale  thereunder  was  void  unless  the  judgment  had  already 
been  docketed  in  Burke  county  when  the  execution  issued,  on 
the  ground  that  this  is  a  prerequisite  under  the  words  of  the 
code,  section  *•*  443  and  444,  that  execution  "may  be  issued 
to  any  county  where  the  judgment  is  docketed,'^  and  because 
section  448  provides  that  the  execution  must  state,  inter  alia, 
'^the  time  of  docketing  in  the  county  to  which  the  execution 
is  issued.^'  The  defendants'  coimsel  contend  that  such  docket- 
ing  is  a  condition  precedent,  and  that  an  execution  issued  be- 
fore the  condiHon  is  complied  with  is  absolutely  void.  The  cus- 
tomary practice  in  this  state  has  been  that  which  seems  to  have 
been  pursued  in  this  case,  i.  e.,  to  send  to  the  other  county  at 
the  same  time  the  transcript  of  the  judgment  for  docketing 
and  the  execution.  It  has  not  been  usual  to  require  a  certifi- 
cate of  \hQ  docketing  in  another  county  before  issuing  execu- 
tion to  the  sheriff  thereof.  If  such  practice  rendered  this  exe- 
cution absolutely  void,  a  great  many  titles  are  worthless.  Even 
if  it  is  voidable,  it  would  not  avail  the  defendants  who  could 
not  attack  such  proceedings  collaterally,  unless  they  are  void: 
Bernhardt  v.  Brown,  118  N.  C.  700.  The  very  able  brief  of  the 
defendants'  counsel  concedes  that  the  code,  sections  433-436, 
inclusive^  require  docketing  "in  order  to  secure  a  lien  for  that 
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purpose  alone.''  This  is  also  apparent  from  chapter  439  of  the 
acts  of  1889:  Alaop  y.  Moseley,  104  N.  C.  60.  Bat  they  insifft 
it  is  otherwise  as  to  sections  443,  444,  and  448,  above  quoted. 
The  hist  three  sections,  however,  on  their  face  apply  to  execu- 
tions issued  to  the  county  in  which  the  judgment  is  rendered 
fully  as  much  ae  to  those  issued  to  any  other  county,  and  it  has 
been  repeatedly  held  that  a  sale  under  an  execution  levied  on 
realty  carries  a  good  tiUe  though  the  judgment  was  not  docketed 
or  tiie  lien  of  the  docketing  has  expired:  Sawyers  ▼.  Sawyers, 
93  N.  C.  321,  324;  Spicer  v.  Gambill,  93  N.  C.  378;  Coates  v. 
Wilkes,  *»*  94  N.  C.  174, 181.  In  Lytle  v.  Lytic,  94  N.  C.  683, 
the  very  point  here  presented  is  passed  upon.  ''The  docketing 
of  a  judgment  is  not  an  essential  condition  of  its  efficacy,  nor  a 
precedent  requisite  to  an  enforcement  by  final  procesa  It  is  nec- 
essary to  create  and  prolong  the  lien  thus  acquired,  for  the 
benefit  of  the  creditor  against  subsequent  liens,  enoumbrancesf, 
and  conveyances  of  the  same  property.''  In  that  case  execu- 
tion issued  to  Buncombe  county  upon  a  judgment  rendered  in 
McDowell,  without  docketing  the  judgment  in  Buncombe  at  all. 
In  Holman  v.  Miller,  103  N.  C.  118,  it  is  said:  'TJnder  the 
present  system,  no  lien  is  acquired  upon  land  in  the  absence  of 
an  execution  and  levy,  until  the  judgment  has  been  docketed.'^ 

Our  conclusion  upon  the  authorities  is,  that  docketing  is  only 
for  the  purpose  of  giving  a  lien,  and  is  not  a  condition  precedent 
to  issuing  an  execution.  If  there  is  a  docketed  judgment  in 
force  at  the  sale  of  realty  under  execution,  the  sale  relates  the 
titie  back  to  the  date  of  such  docketing.  If  no  docketed  judg- 
m^t  is  in  force  under  which  the  execution  is  issued,  the  title 
fls  against  the  defendant  relates  back  to  the  levy,  but  is  subject 
to  docketed  judgments  in  favor  of  the  plaintiffs  in  force  at 
the  date  of  the  sale:  Pipkin  v.  Adams,  114  N.  C.  201;  Code,  sec. 
435. 

The  requirement  in  section  448  that  the  date  of  the  docket- 
ing should  be  stated  in  the  execution  is  like  the  requirement 
to  test  the  execution  of  the  preceding  term  which  is  held  di- 
rectory: Bryan  v.  Hubbs,  69  N.  C.  423;  Williams  v.  Weaver,  94 
N.  C.  134. 

The  recital  in  an  additional  paragraph  in  the  execution  is» 
sued  to  Burke  county  of  a  levy  on  certain  uncut  walnut  timber 
in  Catawba  county,  and  the  order  to  the  sheriff  of  Burke  county 
to  sell  it,  though  the  attachment  ^^  on  the  timber  had  been 
vacated,  was  a  pure  clerical  error,  which  did  not  invalidate  the 
other  part  of  the  execution,  and  of  which  certainly  the  defend- 
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ants  in  this  action,  who  were  strangers  to  the  executiony  can« 
not  complain* 
Affirmed. 

BSTOPPEL-OUTSTANDING  TITLBX-CLAIMANTS  OF  TITLE 
FROM  OOMMON  SOURGB.— Where  both  parties  claim  title  to  land 
from  a  common  source,  the  defendant  Is  estopped  from  setting  np  an 
•outstanding  title  with  which  he  is  disconnected:  Doyle  ▼.  Wade,  23 
Fla.  00;  11  Am.  St.  Rep.  334.  See  monographic  note  to  Rice  v.  St 
liOUls  etc.  Ry.  Co.,  47  Am.  St.  Rep.  75-79,  on  claimants  under  a  com- 
mon source  of  title;  also,  to  Gilliam  ▼.  Bird,  40  Am.  Dec.  383-380. 

EJECTMENT— PAYMENT  OF  TAXES  AS  EVIDENCE  OF 
TITLE.— Payment  df  taxes  on  land  is  not  an  act  of  possession  nor 
Is  It  evidence  of  a  possessory  title:  Tillotson  t.  Prichard,  60  Vt  94; 
<6  Am.  St  Rep.  96,  and  note;  but  tax  receipts,  showing  payment  of 
taxes  by  one  In  possession,  are  admissible  In  eyidence  for  him  as 
tending  to  show  both  a  claim  of  ownership  and  the  extent  of  the 
claimant's  possession:  Green  y.  Jordan,  83  Ala.  220;  8  Aul  St  Rep. 
711. 

EJECTMENT  —  ADVERSE  POSSESSION  —  EVIDENCE  OF.— 
BJectment  will  not  lie  against  one  who  has  full  and  undisturbed 
possession  during  the  statutory  period,  and  It  is  Immaterial  by  what 
means  he  came  Into  possession,  whether  with  or  without  title,  by 
right  or  by  wrong:  Den  ▼.  Wright,  7  N.  J.  L.  175;  11  Am.  Dec.  54d. 
See  Patten  y.  Scott,  118  Pa.  St  115;  4  Am.  St  Rep.  576.  It  must  be 
•continued  for  the  statutory  period:  Marcy  y.  Stone,  8  Cush.  4;  54  Am. 
Dec.  736. 

FRAUDULENT  CONVEYANCES  —  DEED  ABSOLUTE  ON  ITS 
FACE,  GIVEN  TO  SECURE  DEBT.— An  absolute  deed  glyen  to 
eecure  a  debt  Is  yoid  as  against  bona  fide  creditors,  because  It  does 
not  state  the  real  nature  of  the  transaction:  North  y.  Belden,  13  Conn. 
376;  85  Am.  Dec.  83.  A  conyeyance  absolute  In  terms,  accompanied 
by  a  secret  trust,  that  the  creditors  to  whom  It  Is  made  shall  hold  the 
property  merely  as  security,  and  shall  hold  any  balance,  realized 
after  the  discharge  of  his  debt,  subject  to  the  order  of  his  debtor.  Is 
fraudulent:  McCuUoch  y.  Hutchinson,  7  Watts,  434;  32  Am.  Dec.  776; 
Roberts  y.  Barnes,  127  Mo.  405;  48  Am.  St.  Rep.  640,  and  note. 

EXECUTIONS-COLLATERAL  ATTACK.— An  execution  prema- 
turely issued  on  a  yalld  judgment  is  irregular  and  yoldable  but  not 
yold;  and  although  it  may  be  set  aside  In  a  direct  proceeding,  a  sale 
iinder  it  cannot  be  collaterally  Impeached:  Waldrop  y.  Freeman,  90 
Ala.  157;  24  Am.  St  Rep.  775,  and  note;  Drake  y.  Harrison,  69  Wis. 
09;  2  Am.  St  Rep.  717.  See  Eddy  y.  Coldwell,  23  Or.  163;  37  Am.  St 
Rep.  672. 

EXECUTION— CLERICAL  ERRORS.— Mere  clerical  errors  and 
failure  to  recite  the  judgment  with  strictness  do  not  ayoid  the  exe- 
cution: De  Loach  y.  Robblns,  102  Ala.  288;  48  Am.  St.  Rep.  46,  and 
<note.  Such  clerical  errors  are  ndt  material  if  the  execution  describes 
the  judgment  upon  which  It  Is  based,  so  that  it  may  be  IdentiflLed: 
Alexander  y.  Miller,  18  Tex.  803;  70  Am.  Dec.  314,  and  note;  Stewart 
-w,  Seyerance,  43  Mo.  822;  97  Am.  Dec.  302. 
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(122  NOBTH  CASOUVA,  784.] 

PROCBSS-EXBMPTION  FROM  SERVICE  OF  NONRESI* 
DBNTS.^Summons  or  other  ciyll  process  cannot  be  Berred  upon  a 
non-resident  who  comes  into  the  state  for  the  soie  purpose  of  attend- 
ing a  litigation  in  the  courts  of  that  state  as  a  suitor  or  a  witness. 

PROCESS-EXEMPTION  FROM  SERVICE  OF— TIME  COV- 
ERED.—NON-RESIDENTS  who  come  into  the  state  for  the  purpose 
of  attending  its  courts  either  as  suitors  or  witnesses  are  exempt  from 
the  service  of  civil  process  from  the  time  of  their  coming,  and  until 
they  have  had  reasonable  time  for  returning. 

PROCESS-EXEMPTION  FROM  SERVICE  OF— NON-RESI- 
DENTS' REMEDY.— Service  of  civil  process  upon  a  non-resident 
suitor  or  witness  while  attending  the  courts  of  the  state  as  such 
suitor  or  witness  is  not  void  but  voidable.  Uls  remedy  Is  not  by 
motion  to  dismiss  the  action,  but  by  motion  on  special  appearance  to 
set  aside  the  return  of  the  service.  If  the  motion  is  denied  the  ruling 
may  be  reviewed  on  appeal. 

JUDGMENTS  REFUSING  TO  DISMISS  ACTIONS  ARE  NOT 
APPEALABLE.— The  remedy  is  to  note  an  exception  to  the  refusal 
to  grant  the  motion  to  dismiss  and  have  It  considered  an  appeal  from 
the  final  Judgment 

Dayidson  ft  Jones  and  F.  A.  Sondley,  for  the  appellant. 

^^  CTjARK,  J.  The  defendant  is  a  nonresident  of  this  state 
and  was  served  with  a  summons  in  this  action  while  attending 
Swain  efuperior  court  to  prosecute  an  action^  in  which  he  was 
suedy  as  a  witness  in  his  own  behalf,  and  the  affidavit  (which  was 
taken  as  true,  not  being  controverted)  states  that  he  was  not  in 
this  state  for  any  other  purpose  whatever. 

The  motion  to  dismiss  the  action  was  properly  refused^  but 
the  point  relied  on,  which  should  regularly  have  been  raised  by 
tfttOLotion  to  strike  out  the  return  of  service,  is  that  a  summons 
or  other  civil  process  cannot  be  served  upon  a  nonresident  who 
comes  into  this  state  for  the  sole  purpose  of  attending  a  litiga- 
tion in  our  courts  as  suitor  for  witness.  This  is  the  well-es- 
tablished rule  of  law  and  the  very  numerous  cases  to  that  effect 
are  collected  in  some  eighteen  pages  of  small  type  in  the  notes 
to  Mullen  v.  Sanborn,  25  L.  B.  Ann.  721;  79  Md.  364;  47  Am.  St. 
Bep.  421.  They  represent  so  universal  and  so  uniform  a  hold- 
ing upon  tiie  point  that  it  is  unnecessary  to  do  more  than  refer 
to  them.  The  rule  is  thus  stated  in  Borer  on  Interstate  Law,  26: 
*^t  is  the  policy  of  the  law  to  protect  [nonresident]  suiton 
and  witnesses  from  service  of  process  in  civil  actions!,  whether 
the  process  be  such  as  requires  their  arrest  or  be  merely  in  the 
nature  of  a  summons.  Service  in  such  cases  will  be  set  aside 
as  well  upon  general  principles  as  upon  positive  law,  if  there 
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is  sadu"  As  stated  in  many  of  the  cases^  this  settled  rale  is 
based  upon  high  considerations  of  public  policy,  not  upon  statu- 
toiy  law;  since  ^^  it  is  the  public  interest  that  suitors  and 
witnesses  from  other  states  who  cannot  be  compelled  to  attend 
our  courts,  may  not  be  deterred  from  voluntarily  appearing  by 
fear  of  being  serred  with  process  in  other  actions^  thedr  presence^ 
if  obtainable,  being  calculated  to  enable  the  oourts  to  more 
thoroughly  educe  the  truth  of  the  matters  in  litigation:  Bald- 
win Y.  Emerson,  16  B.  I.  304;  27  Am.  St.  Bep.  741. 

In  some  few  of  the  earlier  casee^  it  was  questioned  whether 
the  privilege  was  not  restricted  to  witnesses,  but  all  the  later 
and  better  considered  cases  embrace  parties  as  well  as  witnesses^ 
more  especially  since  the  change  which  enables  parties  to  be 
examined  as  witnesses:  Matthews  y.  Tufts,  87  N.  Y.  568;  Juneau 
Bank  y.  McSpedan,  5  Biss.  64.  No  one  is  hurt  by  this  exemp- 
tion since,  if  it  did  not  exist,  the  nonresidents  would  not  come 
here,  and  service  of  summons  on  them  could  not  be  made  any 
way:  Sherman  v.  Gundlach^  87  Minn.  118;  Ballinger  v.  Elliot^ 
.72  N.  C.  696. 

The  exemption  covers  the  time  of  their  coming,  stay,  and 
reasonable  time  for  returning — eundo,  morando,  et  redeundo  — 
but  the  exemption  is  strictly  restricted  to  those  instances  in 
which  the  peirsons  claiming  it  is  in  this  state  for  the  purpose  of 
attending  the  litigation  as  a  party  or  as  a  witness,  and  for  no 
other  purpose  whatever.  If  he  is  here  for  no  other  cause  be- 
sides attendance  upon  the  suit,  the  ground  of  the  exemption 
ceases  and  he  is  subject  to  service  of  process.  There  is  also  an 
exception  where  there  is  an  action  brought  against  a  plaintiff 
for  mallciouaQy  bringing  the  very  action  which  he  comes  to  the 
state  to  prosecute:  Mullen  v.  Sanborn,  79  Md.  364;  25  L.  B. 
Ann.  721;  47  Am.  St.  Bep.  421. 

The  exemption,  being  long  and  universally  recognized,  and 
not  being  statutoiy,  could  only  be  repealed  by  an  ^^^  express 
statute,  which  no  state  has  passed.  In  many  states,  as  in  this 
(code,  sec.  1367,  1735),  there  are  statutes  prohibiting  the  arrest 
in  civil  actions  of  parties  attending  court  as  witnesses  or  jurors. 
But  this  is  held  (Cooley,  C.  J.»  in  Mitchell  v.  Huron  Circuit 
Judge,  53  Mich.  541;  Andrews  v.  Lembeck,  46  Ohio  St.  38;  15 
Am.  St.  Bep.  547;  Wilson  v.  Donaldson,  117  Ind.  356;  10  Am. 
St.  Bep*  48,  and  in  many  other  cases)  not  to  be  an  implied  re- 
peal of  the  common-law  exemption,  but  a  statutory  declaration 
of  it  pro  tanto,  and,  indeed,  in  certain  respects  it  differs  mate- 
rially from  the  common-law  rule^  since,  while  limited  to  civil 
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arrest  of  witnesses  and  jurors,  it  is  extended  to  all  of  those^ 
whether  residents  of  the  state  or  not>  and  whether  haying  other 
business  at  the  county  town  or  not;  whereas  the  common^law 
immunity  extends  only  to  parties  and  witnesses  who  are  non- 
residents of  the  state  and  who  have  no  other  business  in  this 
state^  and  protects  them  not  only  from  arrest  in  civil  actions 
but  from  the  service  of  summons  or  any  other  civil  process 
whatever.  Indeed,  the  common-law  exemption  rests  upon  an 
entirely  different  reason  from  the  statutory  exemption  from  ar- 
rest, the  latter  being  that  witnesses  and  jurors  shall  not  be 
hindered  from  discharging  their  duties  ss  such,  which  they  have 
been  summoned  by  the  law  to  perform;  hence,  jurors  and  wit- 
nesses resident  in  this  state  can  be  served  with  summons  or 
any  process;,  other  than  arrest;  while  the  common-law  exemp- 
tion of  nonresident  parties  and  witnesses  is  from  service  of  any 
process^  and  is  for  the  precisely  opposite  reason  that  the  law 
cannot  compel  their  attendance  in  this  state,  and  they  should  be 
enoouraged  to  come  that  the  due  administration  of  justice  may 
have  the  advantage  of  their  presence  and  examination. 

'*"'  Service  in  such  cases  is  not  void,  but  voidable;  hence, 
the  party,  before  appearing  in  the  action,  should  by  special  ap- 
pearance move  to  set  aside  the  return  of  service  (Thornton  v. 
American  Writing-Machine  Co.,  83  Oa.  288;  20  Am.  St  Bep. 
820),  and,  if  the  motion  is  denied,  should  request  the  judge  to 
find  the  facts  and  enter  them  on  the  record  together  with  the 
exception  to  the  ruling,  so  that  it  may  come  up  for  review  on 
the  appeal  from  final  judgment:  Guilford  t.  Georgia  Co.,  109 
N.  C.  310. 

The  well-settled  rule  that  no  appeal  lies  from  a  refusal  to  dis- 
miss an  action  (Guilford  v.  Georgia,  109  N.  C.  810,  and  num- 
erous other  cases  cited  in  Clark's  Code^  2d  ed.,  559,  and  sup- 
plement thereto,  p.  83)  is  baaed  upon  the  patent  reason  that  if 
an  appeal  lay  in  any  case  from  a  refusal  to  dismiss,  a  defend- 
ant could  in  every  ease  get  from  six  to  eighteen  months'  delay 
by  such  motion.  The  presumption  is  always  that  the  judge 
correctly  refused  the  motion  to  dismiss,  and  if  it  is  in  doubt  the 
point  can  be  decided  on  the  appeal  from  the  final  judgment. 
But  while,  by  a  long  line  of  uniform  decisione,  such  appeals 
do  not  lie,  the  court  in  a  proper  caae  has  often  discussed  and 
expressed  its  opinion  upon  the  point  intended  to  be  presented, 
when  there  were  circumstances  which  justified  its  doing  so: 
State  ▼.  Wylde,  110  N.  C.  600,  and  mch  la  the  case  here.    On 
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motion  to  that  effect^  the  retain  on  the  sunmona  aa  ^'aeryedT 
flhonld  be  stricken  out. 
Appeal  diamiased. 

PBOOBSS-BXDMPTION  FROM  SSBYIGB-NONBB8IDBNT8L 
—A  nonreaident  suitor  coming  into  this  state  to  attend  the  trial  oaf 
his  case  Is  privileged  from  the  serrice  of  civil  process  whUe  comimg 
to,  attending  upon,  and  returning  from  the  court  trying  the  canae: 
Fisk  ▼.  Westover,  4  8.  Dak.  288;  46  Am.  8t  Bep.  780,  and  note.  This 
priYllege  is  a  very  ancient  one,  and  extends  to  eyery  proceeding  of  a 
judicial  nature  taking  place  in  or  emanating  from,  a  duly  constituted 
tribunal  which  directly  r^ates  to  the  trial  of  the  issue  involved: 
Parker  v.  Marco,  186  N.  Y.  686;  82  Am.  St  Bep.  770,  and  note.  It 
extends  to  witnesses  as  well  as  parties,  to  the  service  of  summons 
as  well  as  to  arrest:  Cameron  v.  Boberts,  87  Wis.  2Q1;  41  Am.  St 
Rep.  48,  and  note.  Service  of  process  in  vii^tion  of  this  privilege 
should  be  vacated  on  motion:  Parker  v.  Marco,  186  N.  Y.  686;  82  Am* 
St.  Rep.  770.  See  Malloy  v.  Brewer,  7  &  Dak.  687;  68  Am.  St  R^pw 
866,  and  note. 

APPBAIi-WHAT  DBTBBMINATIONS  ABB  BBYIBWABLB.— 
Whether  an  order  is  appealable  or  not  depends  more  upon  what  it 
purports  to  determine  than  upon  its  actual  effect  The  general  rule 
is,  that  an  appeal  lies  from  an  order  only  when  it  determines  the 
action  or  affects  some  substantial  right  of  the  appdlant:  Bztended 
note  to  Davie  v.  Davie,  20  Am.  St  Bep.  178.  Thus  a  refusal  to  citder 
a  nonsuit  Is  not  reviewable  in  the  supreme  court:  MoUey  v.  Bruner, 
68  Pa.  St  481;  98  Am.  Dec.  860;  United  States  TeL  Oa  T.  Waiger, » 
Pa.  St  262;  08  Am.  Dec  761. 


GrBBNLBB  V.  SOUTHEBN  RaILWAT  CoMPAHT. 

[122  NOBTH  CaBOUMA,  977.] 

RAILROAD  COMPANIBS  —  SBLF-COUPLBRS  —  NBGLI- 
GBNOB.— The  failure  of  a  railway  company  to  equip  its  frelght-cara 
with  self -coupling  devices  is  negligence  per  se,  for  which  it  is  liable 
in  damages  to  an  employ^  who  receives  an  injury  while  coujHing 
cars  by  hand,  whether  he  is  guilty  of  contributory  negligence  or  not 

RAILROAD  COMPANIES  —  SBLF-COUPLBRS  —  NBGU- 
GBNCB— ASSUMPTION  OF  RISK.— Although  an  employ^  remains 
in  the  service  of  a  railway  company,  knowing  that  its  cars  are  not 
equipped  with  self -couplers,  as  required  by  law.  It  is  liable  to  him  for 
an  injury  received  while  coupling  its  cars  by  hand. 

MASTBR  AND  SBRV ANT— ASSUMPTION  OF  RISK.— The 
doctrine  of  assumption  of  risk  has  no  application  wh^e  the  law 
requires  the  adoption  of  new  devices  to  save  life  or  limb,  and  the 
employ^,  either  ignorant  of  that  fact  or  expecting  dally  compliance 
with  the  law,  continues  In  the  service  with  the  appliances  formerly 
In 


Action  to  recover  damages  for  perBonal  mjnry  caused  by  ne|^ 
ligenoe.  The  plaintiff  was  employed  in  the  yard  of  the  defend- 
ant company  to  shift  and  couple  oars,  and  was  injured  whil» 
coupling  its  cars  by  hand.    These  cars  were  not  equipped  with 
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6elf-coTipler%  but  fhe  plaintiff  had  been  instracted  when  em- 
ployed not  to  couple  can  by  hand,  but  to  nae  a  stick.  Plaintiff 
recoyered  a  verdict  and  judgment  for  fifteen  hundred  dollan^ 
and  the  defendant  company  appealed. 

O.  F.  Baaon^  0.  Pric^  and  A.  B.  Andrewi^  Jfi,  for  flit  appel> 
lant. 

EL  J.  Jnatice  and  J.  T.  Ferkuu^  for  the  appeiQeei 

^^  CLABK,  J.  In  any  aspect  of  this  case  the  defendant  b 
liable^  whether  the  plaintiff  was  or  was  not  guilty  of  contributory 
negligence  for  the  n^ligence  of  the  defendant  in  not  having 
self -couplers^  and  in  sending  a  man  to  couple  oars  at  all  was  a 
continuing  negligence  which  existed  subsequent  to  the  contrib- 
utory negligence,  if  there  had  been  any,  of  the  plaintiff  and  was 
the  proximate  cause,  the  causa  causans,  of  the  injury. 

Six  years  ago  (1892),  in  Mason  t.  Bichmond  etc  B.  B-  Co.t 
111  N.  C.  482,  487,  32  Am.  St.  Bep.  814,  the  court,  in  oonsidear- 
ing  '^whether  the  defendant  company  was  negligent  in  failing  to 
provide  what  is  known  as  the  'Janney/  or  some  other  improved 
coupler  which  would  obviate  the  necessity  under  any  drcmn- 
stances  of  going  between  the  ends  of  cars  in  order  to  fasten  one 
to  another,**  said:  '"We  think  that  the  time  •^  has  arrived  when 
railroad  companies  should  be  required  to  attach  such  couplers 
•  •  •  .  on  all  passenger-cars  ....  and  the  new  couplers  have 
now  become  so  cheap,  as  compared  to  the  value  of  the  lives 
and  limbs  of  servants  and  passengers,  that  it  is  not  unreasonable 
to  require  that  they  provide  them  on  peril  of  answering  for  any 
damage  which  might  have  been  obviated  by  their  use.'*    While 
fhe  court  declined  on  account  of  the  expense  to  hold  that  the 
same  was  true  at  that  time  as  to  freight-cars,  it  added:  *T>oubt- 
less  the  day  will  soon  come^'  when  it  would  be  n^ligence  not  to 
attach  them  to  freight  as  well  aa  paasenger-cars.    Congress  so 
thought,  and  in  1893  passed  an  act  (27  TJ.  S.  Stats,  at  Large,  631) 
requiring  self-couplers  and  air-brakes  to  be  placed  on  all  care, 
freight  as  well  as  passenger,  by  January  1,  1898.  and  this  had 
been  complied  with  as  to  ''over  sixty  per  cent  of  the  freight-car^ 
bemdes  nearly  all  passenger-cars,  operating  in  interstate  com- 
merce, by  that  date.    In  Witsell  v.  West  Asheville  etc.  By.  Co., 
120  N .  C.  667,  the  above  citation  from  Mason  v.  Bichmond  etc 
B.  B.  Co.,  Ill  N.  C.  482, 32  Am.  St.  Bep.  814,  was  approved,  and 
the  court  held  that,  while  it  was  not  negligence  to  fail  to  provide 
the  latest  improved  appliances^  a  raiboad  company  was  liable  for 
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any  injury  caused  by  the  failure  to  use  approved  appliances  that 
are  in  general  uae. 

The  railroad  companies  have  of  late  procured  from  the  inter- 
state oommerce  commission  an  extension,  till  January  1, 1900,  of 
the  time  by  which  self -couplers  must  be  placed  upon  all  freight^ 
cars  used  in  interstate  service,  but  this  waa  for  their  accommo- 
dation, and  did  not  and  could  not  relieve  them  from  the  legal 
liability  incurred  for  injuries  caused  by  their  failure  to  provide 
*^suitable  appliances  in  general  use'*  where  the  use  of  such  would 
have  prevented  the  injury.  It  only  relieved  them  from  the  pen- 
alty provided  in  the  act  of  Congreea 

»8o  iji^g  eleventh  annual  report  (1897)  of  the  interstate  com- 
merce commission,  issued  by  authority  of  the  United  States  gov- 
ernment and  based  upon  the  reports  of  the  railroad  companies 
themselves,  shows  (page  80)  that  of  railroad  employes  (leaving 
out  passengers  altogether)  1,861  were  killed  and  29,969  were 
wounded  in  the  year  ending  June  30,  1896,  being  greater  loss 
than  in  many  a  battle  of  historic  importance.  Of  the  trainmen, 
this  report  (p&ge  130)  shows  that  nearly  one  in  nine  had  been 
killed  or  wounded  that  year — a  total  of  over  17,000.  Of  these 
casualties  it  is  officially  stated  229  were  killed  and  8,457  were 
wounded  in  this  single  particular  of  coupling  and  uncoupling 
cars.  As  these  figures  are  reported  by  the  corporations  them- 
selvee,  it  is  not  probable  that  they  are  overstated.  If  the  rail- 
roads not  reporting  to  the  interstate  commerce  commission 
(because  not  engaged  in  interstate  carrying)  should  be  added, 
the  figures  of  killed  and  wounded  from  this  cause  would  doubt- 
less be  largely  increased.  By  these  figures,  for  the  last  year  re- 
ported, nearly  9^000  men  had  been  killed  and  wounded  in  coup- 
ling and  uncoupling  cars.  As  the  corporations,  on  their  own 
motion  or  under  compulsion  of  Congressional  action  and  judicial 
decision,  have  adopted  self-couplers  on  the  passenger-cars  and 
on  "over  sixty  per  cent'*  of  the  freight-cars,  it  will  be  seen  how 
many  thousands  of  lives  and  bodies  have  been  saved  thereby, 
but  that  still  nearly  9,000  men  should  in  one  year  be  killed  or 
wounded  ^'coupling  and  uncoupling  cars**  on  the  freight-cars 
which,  up  to  June  30, 1896,  still  lacked  self-oouplers,  is  the  high- 
est proof  of  the  duty  of  the  courts  to  enforce  liability  for  failure 
to  provide  self -couplers  in  every  case  where  an  injury  occurs  from 
that  cause.  That  nearly  9,000  men  should  still  be  killed  and 
wounded  in  one  ^^^  year  for  failure  to  furnish  appliances  which 
are  so  widely  in  use  and  which  would  entirely  prevent  such  acci- 
dents, points  out  the  duty  of  the  courts. 

In  Witsell  y.  West  Aaheville  etc.  By.  Co.,  120  N.  C.  562,  this 
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court  sajB:  *TI  an  appliance  ia  Buch  that  the  railroads  should  haye 
it,  the  poverty  of  the  company  is  no  sufficient  excuse  for  not 
haying  it"  But  in  fact  this  defendant  reports  that  it  has  issued 
bonds  and  stocks  to  the  amount  of  $76>557  per  mile  (S.  C.  B.  B. 
Com.  Beporty  1896,  246).  This  is  presumed  to  haye  been  paid 
in  by  its  issuing  them,  and  hence  it  should  be  able  to  furnish 
appliances  which  will  protect  its  employ^  from  such  injuries 
as  this,  and  should  be  held  liable  for  failure  to  do  so,  especially 
as  the  interstate  commerce  commission  report  shows  that  the 
self-couplers  can  be  put  on  at  the  cost  of  $18  per  car. 

In  a  large  majority  of  the  states,  as  well  as  by  the  federal  goy- 
emment,  railroad  commissions  haye  been  created  to  superyise 
and  regulate  the  charges  and  the  conduct  of  these  corporationa 
The  courts  will  be  yery  derelict  in  their  duty  if  they  do  not  en- 
force justice  in  fayor  of  employes  as  well  as  the  public.  Six 
yean  ago  this  court  said  it  would  soon  be  negligence  per  se  when- 
eyer  an  accident  happened  for  lack  of  a  self-coupler.  Congress 
has  enacted  that  self-couplers  should  be  used.  For  their  lack 
this  plaintiff  was  injured.  It  is  true  the  defendant  replies  that 
the  plaintiff  remained  in  its  service,  knowing  it  did  not  haye  self- 
couplers.  If  that  were  a  defense,  no  railroad  company  would 
eyer  be  liable  for  failure  to  put  in  life-saying  devices,  and  the 
need  of  bread  would  force  employ^  to  continue  this  annual  sac- 
rifice of  thousands  of  men. 

But  such  is  not  the  doctrine  of  '^assumption  of  risk.''  That  is 
a  more  reaaonable  doctrine  and  is  merely  that  ®^  when  a  partic- 
ular machine  is  defective  or  injured,  and  the  employ^,  knowing 
it,  continues  to  use  it,  he  assumes  the  risk.  That  doctrine  has  no 
application  where  the  law  requires  the  adoption  of  new  devicea 
to  save  life  or  limb  (as  self-couplers),  and  the  employ^,  either 
ignorant  of  that  fact  or  expecting  daily  compliance  with  the  law, 
continues  in  service  with  the  appliances  formerly  in  use.    * 

The  defendant,  after  notice  of  six  years  from  this  court,  and 
with  notice  of  the  act  of  Congress,  and  also  from  the  general 
adoption  of  self-couplers  that  it  should  use  them,  was  guilty  of 
negligence  in  failing  to  do  so.  The  injury  to  the  plaintiff  could 
not  have  occurred  save  for  the  failure  of  the  defendant  to  com- 
ply with  its  duty  in  this  regard^  and  the  court  below  should  have 
held  it  liable  to  the  plaintiff  upon  the  defendant's  own  evidence. 
Hence,  if  there  was  error,  which  we  do  not  admit,  it  was  neces- 
flarUy  harmless  error.  There  was  plamly  no  error  upon  the  issue 
as  to  the  amount  of  damages. 

Affirmed. 
4ii.sr.  aip.,  vou  Lxv. 
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MB.  OHIBF  JUSTICB  FAIRGIiOTH  and  Mr.  Justice  Finches  di»- 
aented,  on  the  ground  tliat  plaintiff  waa  guilty  of  contributory  negli- 
gence which  prevented  him  from  recovering,  and  that  "by  accepting 
service  under  the  defendant  to  worlc  in  its  yard  in  shifting  and  coup- 
ling cars,  he  accepted  all  the  ordinary  risks  of  this  service,  without 
the  wpecM  instruction  not  to  couple  with  his  hands.'* 

Bailroads— Duty  to  Fumlah  Improved  Applianoos.* 

The  general  principles  of  law  deducible  from  the  authorities  rel- 
ative to  the  duty  of  a  railroad  company  or  master  to  furnish 
employes  with  suitable  appliances  with  which  to  perform  their  woric* 
are  well  stated  by  Mr.  Justice  Lamar  in  delivering  the  opnion  of  the 
court  in  Washington  etc.  R.  R.  Oo.  v.  McDade,  135  U.  S.  554-570, 
where  it  is  said  that  "neither  individuals  nor  corporations  are  bound, 
as  employers,  to  insure  the  absolute  safety  of  the  machinery  or 
mechanical  appliances  which  they  provide  for  the  use  of  their  eia- 
ploy^s.  Nor  are  ^ey  l)ound  to  supply  the  best  and  safest  or  newest 
of  those  appliances  for  the  purpose  of  securing  the  safety  of  those 
who  are  thus  employed.  They  are,  however,  bound  to  use  reasonable 
care  and  prudence  for  the  safety  of  those  in  their  service  by  provid- 
ing them  with  machinery  reasonably  safe  and  suitable  for  the  use  of 
the  latter. 

"If  the  master  fails  in  this  duty  of  precaution  and  care,  he  is  respon- 
sible for  any  injury  which  may  happen  through  a  defect  of  machin 
ery  which  was,  or  ought  to  have  been,  known  to  him,  and  was 
unknown  to  the  employ^  or  servant.  But  if  the  employ^  knew  of 
the  defect  in  the  machinery  from  which  the  injury  happened,  and  yet 
remained  in  the  service  and  continued  to  use  the  machinery  without 
giving  any  notice  thereof  to  the  employer,  he  must  be  deemed  to  have 
assumed  the  risk  of  all  danger  reasonably  to  be  apprehended  from 
such  use  and  is  entitled  to  no  recovery." 

The  test  of  liability  of  an  employer  to  an  employ^  for  injury 
received  in  the  course  of  the  employment  is  not  danger  but  negli- 
gence; and  as  to  machinery  and  appliances,  the  employer  is  bound 
to  furnish  such  only  as  are  of  the  character  ordinarily  used  and  of 
reasonable  safety,  and  the  former  is  the  conclusive  test  of  the  latter: 
Kehler  v.  Schwenk,  144  Pa.  St.  348;  27  Am.  St  Rep.  633;  Reese  v. 
Hershey,  163  Pa.  St  253;  43  Am.  St  Rep.  795. 

As  a  general  rule,  where  an  appliance,  not  obviously  dangerous, 
has  been  in  daily  use  for  years,  and  has  uniformly  proved  adequate, 
safe  and  convenient,  it  may  be  continued  without  the  imputation  of 
negligence;  Lafflin  v.  Buffalo  etc.  R.  R.  Co..  106  N.  Y.  136;  60  Am. 
Rep.  433.  A  master  is  not  bound  to  furnish  the  best  known  appli- 
ances for  the  work  in  which  his  servant  is  engaged,  but  only  such  as 
are  reasonably  fit  and  safe.  He  satisfies  the  requirements  of  the 
law  if.  In  the  selection  of  machinery  and  appliances,  he  uses  that 
degree  of  care  which  a  man  of  ordinary  prudence  would  use,  having 
regard  to  his  own  safety  in  selecting  them  for  his  individual  use. 

*Bi>'rKKBNCB  TO  MONOGBAPHIC  Vrvm. 

Safe  mMhinery  and  applianceit.  duty  of  master  to  larniab:  93  Am.  I>«a  2U-ait 
MAm.B«|k7aS,780;  W  Am.  Kep.  76-79. 
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Wbere  Beveral  appliances  are  In  use,  each  of  which  are  regarded  by 
men  of  skill  and  experience  as  safe  and  proper,  the  master  is  not  lia- 
ble»  where,  In  selecting  the  appliance  which  causes  the  injury  to  his 
servant,  he  took  the  one  which,  according  to  his  judgment  and  that 
of  skilled  men  under  him,  was  the  best 

It  is  negligence,  and  not  error  in  judgment,  which  imposes  liabil- 
ity: Harley  y.  Buffalo  Car  Mfg.  Co.,  142  N.  Y.  34.  Nor  is  the  master 
liable  to  his  servant  merely  because  he  has  not  adopted  recent 
improvements  that  afford  some  additional  protection:  Ennis  v. 
Maharajah,  40  Fed.  Rep.  784.  Nor  is  he  required  to  furnish  the  best 
appliances  known,  nor  to  subject  such  as  he  does  supply  to  an  p paly- 
sis  to  determine  what  hazard  may  be  Incurred  in  their  use:  Allison 
Mfg.  Co.  V.  McCormick,  118  Pa.  St.  519;  4  Am.  St.  Rep.  613. 

A  master  is  not  obliged  to  furnish  his  workmen  with  the  best 
known  or  best  conceivable  appliances,  but  those  which  are  reason- 
ably safe  and  suitable  for  the  work;  in  other  words,  such  as  the  mas- 
ter, as  a  prudent  man,  would  furnish  if  his  own  life  were  exposed 
to  the  dangers  of  the  work:  Burke  v.  Witherbee,  98  N.  Y.  562.  A 
railroad  company  is  not  required  by  its  duty  to  its  employes  to  adopt 
every  new  Invention  or  appliance  which  may  be  useful  in  its  busi- 
ness, and  which  may  serve  to  diminish  the  risks  to  life,  limb  or  prop- 
erty incident  to  its  service.  It  is  sufficient  to  adopt  such  as  are  ordi- 
narily used  by  prudently  conducted  roads,  engaged  in  like  business, 
and  surrounded  by  like  circumstances:  Louisville  etc.  R.  R.  Co.  v. 
Allen,  78  Ala.  494.  This  rule  was  followed  and  adopted  in  Georgia 
etc.  Ry.  Co.  v.  Propst,  83  Ala.  518,  and  Richmond  etc.  R.  R.  Co.  y. 
Jones,  92  Ala.  218,  with  the  qualification  that  it  was  the  duty  of 
railroads  to  keep  themselves  reasonably  abreast  of  the  times  with 
Improved  methods  so  as  to  lessen  the  danger  attendant  on  the  serv- 
ice^ and,  while  not  required  to  adopt  every  new  invention,  it  was 
their  duty  to  adopt  such  as  are  in  ordinary  use  by  prudently  con- 
ducted roads  engaged  in  like  business  and  surrounded  by  like  circum- 
stances. To  the  same  effect  is  St  Louis  etc.  Ry.  Co.  v.  Davis,  54 
Ark.  389;  26  Am.  St.  Rep.  48. 

If  drawheads  and  bumpers  used  by  a  railroad  company  or  its 
freight-cars  are  such  as  are  employed  by  many  well-conducted  roads, 
this  repels  all  imputation  of  negligence  founded  on  their  mere  struc- 
ture, although  other  roads,  or  even  a  majority  of  them,  have  adopted 
a  different  pattern:  Georgia  etc.  Ry.  Co.  v.  Propst,  83  Ala.  5^8^26. 
In  Louisville  etc.  R.  R.  Co.  v.  Hall,  91  Ala.  112;  24  Am.  St  Rep.  863, 
It  was  again  held  that  railroads  are  not  required  to  adopt  every  appli- 
ance which  even  a  majority  of  the  well-regulated  roads  have 
adopted.  Something  must  l>e  accorded  to  diversity  of  judgment,  and 
the  failure  to  adopt  a  particular  appliance  is  not  negligence  per  se, 
though  the  majority  of  other  roads  have  adopted  it  Thus  the  fail- 
ure to  maintain  whipping  straps  to  warn  brakemen  who  are  on  top 
of  a  train  that  it  is  about  to  pass  under  a  bridge  so  low  as  to  imperil 
their  lives  is  not  negligence,  unless  such  straps  are  so  nuwifestly 
serviceable  as  to  command  the  concensus  of  judgment  of  intelligent 
railroad  men  who  do  not  honestly  differ  in  opinion  as  to  their  utility. 

It  is  perfectly  well  settled  that  neither  individuals  nor  corpon^ 
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'tloDB  are  bound,  as  employers,  to  Insure  the  absolute  safety  of  the 
machinery  or  appliances  provided  by  them  for  the  use  of  their 
'employes.  Nor  are  they  bound  to  supply  the  best,  safest,  or  newest 
known  appliances  for  the  purpose  of  securing  the  safety  of  thost 
employed.  The  master  discharges  his  duty  toward  his  employ^  in 
that  respect  if  he  furnishes  appliances  which  are  in  common  and 
general  use  throughout  the  country  in  the  same  or  similar  lines  of 
work:  Shadford  v.  Ann  Arbor  etc.  Ry.  Co.,  Ill  Mich.  890;  Mississippi 
Biver  etc.  Go.  v.  Schneider,  74  Fed.  Rep.  195;  Wormell  v.  Maine  Gent 
R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  821;  Titus  ▼.  Bradford  eta  B. 
R.  Co..  186  Pa.  St.  318;  20  Am.  St.  Rep.  944;  Nix  ▼.  Texas  Pac  Ry. 
Co.,  82  Tex.  473;  27  Am.  St.  Rep.  897;  Railway  Co.  v.  Aiken,  89  Tenn. 
245;  Augersteln  y.  Jones,  139  Pa.  St.  183;  23  Am.  St.  Rep.  174;  Mon- 
mouth Mining  etc.  Co.  t.  Erling,  148  111.  521;  39  Am.  St  Rep.  187; 
Texas  etc.  Ry.  Co.  y.  Rhodes,  71  Fed.  Rep.  145;  Pittsburgh  etc.  Ry. 
Co.  y.  Stentmeyer,  92  Pa.  St  276;  37  Am.  Rep.  684;  Gravelle  y.  Min- 
neapolis etc.  Ry.  Co.,  11  Fed.  Rep.  569;  Gagney  y.  Hannibal  etc  R.  VL 
Co.,  69  Mo.  416. 

An  employer  does  not  undertake  with  the  employ^  that  he  will 
use  the  yery  best  appliances,  nor  is  he  called  upon  to  discard  machin- 
ery adopted  by  him  in  his  business  reasonably  suited  therefor, 
although  there  may  be  other  machinery  that  may  be  safer.  He  is 
bound  only  to  reasonable  care  in  proyidlng  machinery  and  appliances 
in  yiew  of  all  the  circumstances.  Still  less  is  the  master  liable  In 
damages  for  error  in  Judgment  in  selecting  one  method  of  prosecuting 
his  business,  or  one  kind  of  machinery  or  appliance,  on  proof  that 
another  method  or  appliance  is  better  or  safer,  when  both  are  in 
common  use:  Cisco  y.  Lehigh  etc.  Ry.  Co.,  145  N.  Y.  296;  citing  Frace 
y.  Railroad  Co.,  143  N.  Y.  182;  Flinn  y.  R.  R.  Co.,  142  N.  Y.  IL  A 
master  is  not  bound  to  change  his  machinery  in  order  to  apply  eyery 
new  inyention  or  supposed  improyement  in  appliance,  and  he  may 
eyen  haye  in  use  an  appliance  shown  to  be  less  safe  than  another  in 
general  use  without  being  liable  to  his  servant  for  the  consequences 
of  the  use  of  it:  Wonder  y.  Baltimore  etc.  B.  B.  Co.,  82  Md.  411;  8 
Am.  Bep.  143;  Lake  Shore  etc.  B.  B.  Co.,  y.  McCormick,  74  Ind.  440; 
Homestead  Mining  Co.  y.  FuUerton,  69  Fed.  Bep.  923,  929;  Sheets  y. 
Chicago  etc.  By.  Co.,  139  Ind.  682-688.  A  master  Is  not  bound  to 
adopt  eyery  latest  improvement  and  the  selection  and  retention  of 
appliances  in  general  use  which  are  reasonably  adapted  to  the  pur- 
pose, although  better  ones  are  used  by  others,  or  later  devices  have 
overcome  observed  defects  therein,  do  not  prove  negligence^  nor  do 
defects,  not  rendering  a  generally  used  appliance  positively  unsafe. 
Indicate  negligence,  unless  ordinary  care  would  have  disclosed  such 
defect:  Sappenfleld  v.  Main  Street  etc.  It  It  Co.,  91  OaL  48. 

A  railroad  company  Is  not  liable  to  an  employ^  for  injury  caused  by 
the  use  of  a  particular  appliance,  when  such  appliance  is  one  of  sev« 
*eral  different  kinds  all  in  common  use  at  the  time  of  the  accident 
^he  railroad  company  does  not  insure  the  safety  of  its  employes,  and 
when  an  employ^  undertakes  such  hazardous  duties  as  coupling 
cars,  he  assumes  the  risk  incident  to  their  discharge  from  open  and 
Obvious  causes,  the  dangerous  nature  of  which  he  has  an  opportunity 
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to  ftscertaln.   The  compuiy  Is  not  bound  to  furnish  the  safest  appU* 
ances  nor  proTide  the  best  methods  for  their  operation  in  order  to. 
be  free  from  responsibility  for  accidents  resulting  from  their  nse. 
The  unbending  test  of  negligence  in  methods  and  appliances  is  the 
ordinary  usage  of  the  business:  Dooner  ▼.  Delaware  etc  Canal  Oo., 
171  Pa.  8t  681;  WormeU  ▼.  Maine  Gent  B.  B.  Oo.,  79  Me.  387;  1 
Am.  8t  Rep.  821;  Lehigh  etc.  CocU  Oo.  ▼.  Hayes,  128  Pa.  St  294; 
16  Am.  St  Bep.  680.    A  railroad  company  is  not  required  to 
furnish  for  the  use  of  its  employes,   cars,  tenders,  and  i^[>pli« 
ances  which  are  absolutely  safe^  or  of  the  most  approved  pat- 
tern; its  duty  is  to  furnish    cmly  such  as  are  reasonably  safe: 
Gardner  t.  St  Louis  etc  Ry.  Ck>.,  185  Mo.  90;  Galveston  etc 
By.   Ca   T.   Garrett,  78  Tex.  262;   15  Am.  St  Rep.  781;  Kern  ▼• 
De  Castro  etc  Co.,  125  N.  Y.  60.    An  employer  is  not  bound  to  sup- 
ply his  employes  with  appliances  not  in  general  use,  and  when  he 
furnishes  such  as,  with  ordinary  care  and  reasonable  diligence,  may 
be  used  without  danger,  he  has  discharged  his  duty  and  is  not  liable 
for  accidents  resulting:  Lehigh  Coal  Co.  ▼.  Hayes,  128  Pa.  8t  294;  16 
Am.  St  Rep.  680;  Iron  Ship  etc.  Works  v.  Nuttall,  119  Pa.  St  149. 
Thus,  if  an  employ^  engages  in  the  hasardous  employment  of  coup- 
ling railway  cars,  it  by  no  means  foUows  that  the  railroad  company 
is  liable  to  him  because  a  particular  accident  might  have  been  pre- 
vented by  some  special  device  or  precaution  not  in  common  use:  Cen-^ 
tral  Ry.  Co.  v.  Husson,  101  Pa.  St  1-7;  47  Am.  Rep.  690.    If  a  coup^ 
ling  of  a  particular  kind  is  in  general  use  among  railroad  companies^, 
it  is  not  negligence  to  use  it:  Martin  v.  California  etc  Ry.  Co.,  94  CaL 
826;  Whitwam  v.  Wisconsin  etc.  R.  R.  Co.,  68  Wis.  408. 

In  North  Carolina,  the  rule  is  well  settled,  in  accordance  with  the 
holding  in  the  principal  case,  that  it  is  negligence  on  the  part  of  the 
railroad  company  not  to  adopt  and  use  all  approved  appliances  which 
are  in  general  use  and  necessary  for  the  safety  of  Its  employte  or 
passengers;  Witsell  v.  West  AsheviUe  etc.  Ry.  Co.,  120  N.  C.  657; 
Mason  v.  Richmond  etc  R.  R.  Co.,  Ill  N.  C.  482;  82  Am.  St  Rep. 
814;  and  expressions  may  be  found  in  some  of  the  books  which 
uphold  this  doctrine,  which  is  not  general,  by  any  means,  as  has  been 
shown  by  the  foregoing  part  of  this  note  Thus  in  St  Louis  etc  Ry. 
Co.  V.  Yalirius,  66  Ind.  611-620,  it  was  said  that  "it  is  the  imperative 
duty  of  railway  companies  to  adopt  and  use  all  Improvements  in 
cars  and  machinery  calculated  to  Insure  safety  to  employes  and 
psssengers:  Witsell  v.  West  AsheviUe  etc  Ry.  Co.,  120  N.  C.  657; 
machinery,  or  such  parts  thereof  as  may  be  dangerous  to  use.**  But 
it  must  be  remembered  that  this  holding  was  expressly  disapproved 
in  Lake  Shore  etc.  R.  R.  Co.  v.  McCormick,  74  Ind.  440-446,  where 
the  court  said  that:  ''Neither  companies  nor  individuals  are  bound,  as 
between  themselves  and  their  servants,  to  discard  and  throw  away 
their  implements  or  machinery  upon  the  discovery  of  every  new 
invention  which  may  be  thought  or  claimed  to  be  better  than  those 
they  may  have  in  use,  but  if  they  take  ordinary  care  and  exercise 
ordinary  prudence  to  keep  their  implements  or  machinery  in  sound 
repair,  they  are  not  responsible  to  servants  for  any  injury  which 
may  occur  to  them  in  the  use  of  such  implements  or  machinery.** 
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And  again  in  Jenney  Electric  Light  etc.  Co.  ▼.  Murphy,  115  Ind.  606* 
668,  it  was  said  that  "the  employer  doea  not,  boweyer,  become  the 
insurer  of  the  employ^  against  injury,  nor  does  he  coTenant  to  sup- 
ply  tools  and  appliances  that  are  safe  beyond  peradventure  or  con 
tingency,  nor  to  furnish  implements  of  the  best  or  most  approved  or 
of  any  particular  design."    These  cases  were  approved  and  followed 
in  Sheets  v.  Chicago  etc.  Ry.  Co.,  139  Ind.  682.    In  a  New  York  case, 
Smith  v.  New  York  etc.  B.  B.  Co.,  19  N.  Y.  127-133,  75  Am.  Dec.  305 
the  expression  is  found  that  "it  has  been  held  that  railroad  companies 
are  bound  to  avail  themselves  of  all  new  inventions  and  improve- 
ments known  to  them  which  will  contribute  materially  to  the  safety 
of  their  passengers  whenever  the  utUity  of  such  improvement  has 
been  thoroughly  tested  and  demonstrated:  Hegeman  v.  Western  R.  K, 
Oo.,  3  Kern.  9.'*  To  the  same  effect  is  Steinwlg  v.  Erie  Ry.,  43  N.  Y. 
123;  3  Am.  Rep.  673.  But  in  Cisco  v.  Lehigh  etc.  Ry.  Co.,  145  N.  Y.  296, 
it  was  held  that  an  employer  does  not  undertake  with  his  employ^  to 
use  the  very  best  appliances  nor  is  he  called  upon  to  discard  machin* 
ery  reasonably  suited  to  his  business,  though  there  may  be  other  and 
safer  machinery,  at  least  when  the  appliances  used  by  him  are  in 
common  use  in  the  business.    He  is  simply  bound  to  exercise  reason- 
able care  in  providing  appliances  in  view  of  all  the  circumstances.  To 
the  same  effect  is  Burke  v.  Witherbee,  98  N.  Y.  562.    In  Illinois,  it 
has  been  held  that  it  Is  the  duty  of  railway  companies  to  furnish 
good,  well-constructed  machinery  and  appliances,  adapted  to  the 
purposes  of  its  use,  of  good  material  and  of  the  kind  that  is  found 
to  be  the  safest  when  applied  to  use,  and  while  they  are  not  required 
to  seek  and  apply  every  new  invention,  they  must  adopt  such  as  are 
found  by  experience  to  combine  the  greatest  safety  with  practical 
use:  Toledo  etc.  Ry.  Co.  v.  Ashbury,  84  111.  429;  Chicago  etc.  B.  B.  Co. 
V.  Quaintance,  58  111.  389. 

In  a  Wisconsin  case,  Dorsey  v.  Phillips  etc.  Construction  Co.,  42 
Wis.  583-596,  it  was  said  that  *'if  a  uniform  custom  of  railroad  com- 
panies to  use  structures  unnecessarily  dangerous  to  persons 
employed  in  operating  trains  had  been  proved,  we  should  hesitate 
gravely  before  holding  that  the  custom  would  excuse  the  danger.  A 
positive  acquie8cence-8Cienter,of  one  so  employed,  might,  Indeed,  take 
away  his  right  of  action  from  injury  incurred  by  such  a  structure. 
But  there  is  a  public,  as  well  as  a  private,  interest  The  operation  of 
railroad  trains  is  essentially  highly  dangerous,  and  it  is  the  duty  of 
railroad  companies,  too  plain  for  discussion,  to  use  all  reasonable 
skill  to  mitigate,  tolerating  nothing  to  aggravate  the  necessary  dan- 
ger." In  Nebraska,  a  statute  requires  all  railroad  companies  to  equip 
all  their  cars  with  automatic  couplers,  and  they  are  guilty  of  negli 
gence  if  they  do  not  comply  with  such  statute:  Thompson  v.  Missouri 
etc.  Ry.  Co.,  51  Neb.  527.  It  does  not  constitute  negligence  in  a  rail- 
way company,  in  the  ordinary  course  of  business,  to  receive  and 
transport  the  cars  of  other  roads.  In  general  usev  which  may  not  be 
constructed  with  the  most  approved  appliances,  and  the  transporta« 
tion  or  use  of  such  cars  by  the  company  is  one  of  the  risks  which  an 
employ^  assumes  when  he  undertakes  the  employment:  Baldwin  v. 
Chicago  etc.  R.  R.  Co.,  50  Iowa,  680;  Peirce  v.  Bane,  80  Fed.  Bepw 
968;  Kohn  v.  McNulta,  147  U.  8.  238. 
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[122  NOBXB  CaBOUMA,  1092.] 

MUNIOIPAL  OORPORATIONS-ORDINlNCBS  TO  PRB- 
VBNT  NUISANGBS.— Town  authorities  have  authority  to  iHrohibit 
by  ordinance  the  keeping  of  hogpens  in  the  town  to  such  an  extent  as 
they  may  deem  necessary  to  prevent  nuisances  to  the  public,  and 
tliey  are  the  sole  judges  of  the  limits  to  be  prescribed,  unless  such 
ordinance  is  clearly  unreasonable. 

NUISANCES  ARE  INJURIES  TO  THE  PUBLIO  or  to  others, 
and  not  injuries  or  annoyances  which  a  person  causes  to  himself  and 
family. 

MUNICIPAli  CORPORATIONS-ORDINANCE  TO  PRE- 
VENT  NUISANCES— DISCRIMINATION.— A  municipal  ordinance 
forbidding  any  citizen  in  a  town  from  keeping  hogpens  within  one 
hundred  yards  of  the  residence  of  another  is  reasonable  and  valid 
and  not  void  as  making  unjust  discrimination* 

Civil  action  for  violation  of  a  municipal  ordinance.  Verdict 
of  guilty^  and  defendant  appealed. 

Jones  &  Tillett^  and  Oeborn^  Maxwdl  ft  Keerami^  for  the 

appellant. 

Z.  y.  Walser^  attorney  general,  and  E.  Y.  Webb,  for  the  state. 

******  CLARE,  J.  The  code^  section  3802,  confers  on  every 
town  and  city  the  power  ^^to  paas  laws  for  abolishing  or  prevent- 
ing nuisances  and  for  preserving  the  health  of  the  citizens." 
Under  such  authority  the  board  of  town  commissioners  could  for- 
bid the  keeping  of  hogpens  in  the  town  to  such  an  extent  as  they 
might  deem  necessary  to  prevent  nuisances  to  the  public,  and, 
indeed,  they  could  have  done  so  without  this  express  authoriiy: 
2  Kenfs  Commentaries,  340;  1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  369.  In  a  thickly  settled  town,  the  town  or- 
dinances usually  forbid  the  keeping  of  hogpens  altogether,  not 
because  they  may  be  injurious  to  the  owner  of  the  hogs,  but  be- 
cause they  are  nuisances  to  the  public.  In  a  less  thickly  settled 
town,  as  King's  Mountain,  a  prohibition  of  hogpens  within  one 
hundred  yards  of  another's  dwelling  may  be  a  sufScient  protec- 
tion against  a  nuisance  to  the  public;  of  that  the  commissioners^ 
the  local  legislature,  are  the  sole  judges  (Hill  t.  Board  of  Alder- 
men of  Charlotte,  72  N.  C.  55;  21  Asl  Bep.  451),  unless  their 
ordinance  is  unreasonable.  In  the  more  thickly  settled  parts  of 
the  town  the  prohibition  of  a  hogpen  within  one  hundred  yards 
of  the  residence  of  another  will  be  a  prohibition  of  keeping  hog- 
pens altogether.  The  object  of  the  ordinance  is  not  to  prevent  a 
man  from  injuring  himself  by  keeping  his  hogpen  too  near  hia 
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own  hodoae,  for  that  ia  a  matter  he  can  remedy  at  will^  but  to 
protect  ihe  public  against  a  nuifiance  which  they  have  no  power 
to  prevent  except  through  the  authority  of  a  town  oidinance  aot> 
ing  on  the  offender. 

A  nuisance  is  to  the  public,  or  to  others,  and  not  an  injury  or 
annoyance  which  a  person  causes  to  himself  and  family.  It  is  an 
anomaly  that  the  defendant,  who  has  disobeyed  the  ordinance 
forbidding  him  to  commit  a  nuisance  upon  the  public,  should  be 
complaining  that  the  town  did  not  go  further  and  forbid  him 
being  a  nuisance  ^^^^  to  himself.  He  could  refrain  from  that 
without  official  help. 

There  is  no  discrimination  in  this  ordinance,  for  it  forbids  all 
citizens  alike  from  keeping  hogpens  within  one  himdred  yards  of 
the  residence  of  another.  The  learned  counsel  of  the  defend- 
ant, however,  frankly  admitted  that  it  is  not  every  discrimination 
which  would  make  a  town  ordinance  invalid,  and  that  this  would 
be  the  case  only  when  the  discrimination  is  an  unreasonable  one: 
State  T.  Call,  121 N.  0.  648,  648;  Skughterhouse  cases,  16  WalL 
86. 

No  enxMv 


MUNICIPAL  CORPORATIONS-POWER  TO  DECLARE  NTJI- 
8ANGE.— Under  a  general  grant  of  power  over  nuisances,  town 
authorities  have  no  power  to  adopt  an  ordinance  declaring  a  thing  a 
nuisance  which  In  fact  is  clearly  not  one,  but  in  doubtful  cases, 
depending  upon  a  variety  of  circumstances  requiring  Judgment  and 
discretion,  their  action  is  conclusive:  Harmison  v.  Lewlston,  153  IlL 
318;  46  Am.  St.  Rep.  893,  and  note.  See  Grossman  v.  Oakland,  30  Or. 
478;  80  Am.  St  Rep.  832,  and  note;  Walker  v.  Jameson,  140  Ind.  591; 
49  Am.  St  Rep.  SS22.  Under  such  power,  a  city  may  regulate  the 
location  of  livery  stables  w^ithln  its  limits:  Chicago  v.  Stratton,  162 
lU.  494;  53  Am.  St  Rep.  825;  though  a  stable  is  not  prima  facie  a 
nuisance:  Burditt  v.  Swenson,  17  Tex.  489;  67  Am.  Dec.  665,  and  note; 
extended  note  to  Shiras  ▼.  Olinger,  32  Am.  Rep.  141-143.  Likewise, 
it  may  declare  a  slaughter  house  within  town  limits  a  nuisance:  Har* 
mison  v.  Lewlston,  153  IlL  318;  46  Am.  St.  Rep.  893,  and  note;  a 
slaughter  house  so  located  being  prima  facie  a  nuisance:  Oatlin  v. 
Valentine,  9  Paige  675;  38  Am.  Dec.  567;  Seifried  v.  Hayes,  81  Ky. 
877;  60  Am.  Rep.  167.  But  an  ordinance  declaring  that  "aU  hogpens 
or  lots  now  used  as  such,  are  hereby  declared  a  nuisance  and  shall 
be  abated,**  Is  too  broad  and  sweeping  in  its  provisions,  and  la 
invalid:  Bx  parte  O'Leary,  65  Misa  80;  7  Am.  St  Rep.  640.  Bee 
monographic  note  to  Milne  t«  Davidson,  16  Ajn.  Dec.  194-198. 
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HUMIOIPAL  COBPOBATION-8IDBWALK8-PBOF1BRTT 
0WNBB*8  LIABILITY.— A  municipal  corporation  may,  upon  proper 
Botlce*  require  an  abutting  property  owner  to  construct  a  sufficient 
sidewalk  In  front  of  his  premises,  and,  upon  his  failure  to  do  so,  may 
Itself  construct  such  walk  and  assess  the  cost  thereof  against  his 
property,  but  It  cannot  recoTer  Indemnity  from  him  tcv  money  paid 
out  on  a  Judgment  against  it  for  injury  caused  by  his  negligent  con- 
struction of  the  sldewaUc* 

MUNIOIPAL  CORPOBATIONS-SIDEWALK8-LIABILITY 
OF  PBOPBBTY  OWNSR.— If  a  municipality  accepts  a  sidewalk 
constructed  by  the  owner  of  abutting  property,  pursuant  to  Its  notice^ 
and  In  compliance  therewith,  all  liability  for  mere  negligence  In  con- 
struction and  maintenance  must  rest  and  remain  upon  the  dty. 

In  compliance  with  an  ordinance  of  the  city  of  Defiance  and 
notice  leceiyed  from  the  authorities  of  svich  city^  Wilhelm,  a 
property  owner  therein,  undertook  to  build  a  gidewalk  in  front  of 
his  premisee^  and  upon  its  completion  it  was  accepted  by  the 
city.  Ther«BLfter,  Mazy  L.  Sammis,  while  passing  along  such 
walk,  without  fault  on  her  part,  sustained  severe  injuiies,  for 
which  ahe  recovered  judgment  against  the  ciiy.  It  paid  the 
judgment,  and  then  brought  this  action  against  Wilhelm  to  re- 
cover indemnity  from  him,  alleging  that  he  constructed  the  side- 
walk in  a  negligent  manner  and  of  defective  materials^  and  that 
he  left  it  in  an  unsafe  and  dangerous  condition.  Hence  the  in- 
jury.   Judgment  in  favor  of  the  city.    Wilhelm  appealed* 

H.  and  E.  H.  Newbegin,  for  the  plaintiff  in  error. 

B,  A.  Latty,  for  the  defendant  in  error. 
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•»  SHAUCK,  J.  In  Morria  y.  Woodburn,  67  Ohio  St.  330, 
we  held  that  if  the  owner  of  a  lot  abutting  upon  a  street  of  a  mu- 
nicipality, for  the  use  of  his  property,  constructs  a  vault  under 
the  sidewalk,  over  which  he  negligently  places  and  maintains  a 
defective  covering,  he  is  liable  directly  to  a  footman  injured 
thereby,  notwithstanding  the  omission  by  the  municipality  of  the 
duty  imposed  upon  it  by  statute  to  keep  the  street  in  repair. 
And  since  the  decisions  in  Chicago  v.  Bobbins,  2  Black,  418,  and 
Bobbins  v.  Chicago,  4  WaU.  657,  it  seems  to  be  the  settled  law 
that  if  a  municipal  corporation  is  held  in  damages  for  its  failure 
to  keep  a  sidewalk  in  repair  by  removing  the  source  of  danger 
60  created  by  an  abutting  owner  for  his  own  personal  ends,  it 
may,  having  given  him  notice  of  the  pendency  of  the  suit  against 
it,  recover  from  him  the  amount  which  it  is  adjudged  to  pay  be- 
cause of  his  tort. 

But  it  is  not  assumed  that  the  grounds  upon  which  recoveries 
were  sustained  in  those  cases  are  available  here.  The  opinion 
of  the  circuit  court  in  the  present  case  (12  Cir.  Ct.  Bep.  346) 
shows  that  it  was  mindful  of  the  fact  that  the  statute  imposed 
^^  upon  the  municipality,  and  not  upon  the  abutting  owner, 
the  duty  of  keeping  the  streets  and  sidewalks  in  repair  and  free 
from  nuisance.  It  is  conceded  that  the  law  imposes  upon  such 
owner  no  duty  with  respect  to  the  walk  whose  mere  omission 
could  be  asserted  as  the  foundation  of  an  action  against  him. 
According  to  the  view  there  taken^  Wilhelm,  having  assumed  the 
duty  of  constructing  and  maintaining  the  walk,  thereby  became 
bound  to  exercise  due  care  in  the  selection  of  materials  and  rea- 
sonable skill  in  constructing  and  repairing  the  walk,  and  by  his 
failure  in  respect  thereto  he  actively  created  the  dangerous  place 
and  negligently  left  it  unguarded,  whereby  he  became  directly 
liable  to  the  person  injured  or  to  the  city  in  the  present  action, 
it  having  been  compelled  to  respond  first  because  of  its  failure  to 
perform  the  duty  imposed  upon  it  by  the  statute.  No  authority 
is  cited  by  the  circuit  court  in  support  of  this  view,  and  most  of 
the  cases  cited  by  the  city  solicitor  in  support  of  the  judgment 
relate  to  the  points  decided  in  Morris  v.  Woodburn,  57  Ohio  St. 
330,  Chicago  v.  Bobbins^  2  Black,  418,  and  Bobbins  v.  Chicagt^ 
4  Wall.  657. 

The  right  of  the  municipality  to  recover  from  the  wrongdoer 
was  upheld  in  Chicago  v.  Bobbins,  2  Black,  418,  and  in  the 
cases  following  it,  upon  the  ground  that  the  recourse  of  the  per- 
son injured  is  primarily  against  him;  and  the  municipality,  hav* 
ing  relieved  him  of  that  liability,  is  subrogated  to  the  ri^ts  of 
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the  person  injured.  In  Bochester  v.  Campbell^  123  N.  Y.  405, 
20  Am.  St.  Bep.  760,  it  was  correctly  said  of  those  cases:  'These 
were  all  cases  where  the  dangerous  conditions  of  the  streets  were 
created  by  the  defendants,  and  they  were  held  liable  for  the 
consequences  of  their  unlawful  aots,  under  their  common-law 
obligations  as  the  creators  ^  of  nuisances,  and  not  by  reason 
of  any  duty  enjoined  upon  them  by  statute  or  otherwise.''  Sec- 
tion 2640  of  the  Bevised  Statutes  provides:  'The  council  shall 
haye  the  care,  supervision,  and  control  of  all  public  highways^ 
streets^  avenuesiy  alleys,  sidewalks,  public  grounds,  and  bridges 
within  the  corporation,  and  shall  cause  the  same  to  be  kept  open 
and  in  repair,  and  free  from  nuisance." 

Thi%  as  haa  been  repeatedly  held,  is  not  merely  a  grant  of 
power  to  the  municipality,  but  the  imposition  of  a  duty  upon  it. 
Cognate  provisions  of  the  statute  authorize  the  municipality  to 
require,  in  the  mode  specified,  the  abutting  owner  to  construct 
or  repair  the  walk  in  front  of  his  premises.  The  effect  of  his 
failure  to  comply  with  the  requirement  is  also  defined  by  the 
statute;  that  upon  his  failure,  the  municipality  may  construct 
or  repair  the  walk  and  assess  the  cost  thereof  upon  his  property. 
But  the  right  of  the  city  to  be  indemnified  in  this  manner  is  ex- 
pressly limited  to  one-fourth  of  the  amount  at  which  the  prop- 
erty is  valued  for  the  purposes  of  taxation.  The  consequence 
thus  indicated  by  the  statute  is  exclusive.  In  considering  the 
effeot  of  similar  statutory  provisions  in  Keokuk  v.  Independent 
Dist.,  53  Iowa,  352,  36  Am.  Bep.  226,  it  was  said:  "The  city 
has  sole  authority  over  its  streets,  is  charged  with  their  improve- 
ment and  repair,  and  vested  with  the  power  to  tax  for  that  pur- 
pose. Where  the  lotowner  is  required  by  the  city  to  construct  or 
repair  a  sidewalk,  it  is  simply  a  method  of  exercising  such  power 
of  taxation,  by  which  he  is  made  the  agent  of  the  city  to  expend 
the  amount  of  the  tax,  and  the  responsibility  for  the  perform- 
ance of  the  ^^  work  remains  where  the  authority  to  control  it 
is  found." 

In  well-considered  cases,  it  has  been  held  that  the  liability 
which  the  statute  imposes  upon  the  abutting  owner  is  exclusive 
and  not  reconcilable  with  an  unlimited  liability  for  injuries  occa- 
sioned by  the  defective  condition  of  streets  and  sidewalks  which 
are  constructed  and  maintained  under  the  authority  of  the  mu- 
nicipality, where  that  condition  results  from  negligence  merely: 
Flynn  v.  Canton  Co.,  40  Mo.  312;  17  Am.  Bep.  60S;  Hartford 
▼.  Talcott,  48  Conn.  625;  40  Am.  Bep.  189;  St  Louis  ▼,  Con- 
necticut Mut  life  Ins.  Co.,  107  Kb.  92;  28  Aul  St  Bep.  402. 
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That  conduflion  ifi  in  harmoDj  with  the  view  of  the  subject  taken 
in  Bocheerter  y.  Campbell,  123  N.  Y.  405,  20  Am.  St.  Bep.  760, 
where  it  is  said  that  to  hold  the  abutting  property  liable  in  an 
action  for  indemnity  'Vould  tend  to  relax  the  vigilance  of  mn* 
nicipal  corporations  in  the  performance  of  their  duties  with  re- 
spect to  the  repair  of  streets  and  highways,  and  impose  that  duty 
upon  those  who  might  be  utterly  unable  to  discharge  if 

The  policy  of  the  statute^  as  indicated  by  its  proyisiona  accord- 
ing to  the  doctrine  of  the  cases  cited  and  the  numerous  cases 
which  they  review,  seems  to  require  the  conclusion  that  when  a 
municipality  accepts  a  sidewaUc  constructed  by  the  owner  of 
abutting  property  pursuant  to  its  notice,  as  a  compliance  there-' 
with,  aU  liability  for  mere  negligence  in  construction  and  main- 
tenance must  r^  and  remain  upon  it. 

Judgment  of  the  circuit  court  reversed  and  that  of  the  com- 
mon pleas  affirmed. 

MUNICIPAL    OORPORATIONS-DBFBOTIVD    SIDDWALKB- 
ABUTTING  OWNER'S  LIABILITY.— Although  a  city  may  have 
Imposed  upon  lotownera  the  public  duty  to  keep  the  sidewalks  in 
front  of  their  premises  in  repair,  or  to  raise  or  lower  them  to  an 
established  grade,  yet  the  city,  and  not  the  owner,  remains  answera- 
ble in  a  private  action  for  Injuries  resulting  from  his  negligence  or 
omission  to  act:  Betz  v.  Limingi,  46  La.  Ann.  1113;  49  Am.  St  Rep. 
844,  and  note.    A  municipal  corporation  cannot  recover  back  from  an 
owner  of  property  fronting  on  one  of  its  streets,  damages  which  It 
has  been  compeUed  to  pay  to  a  person  for  injuries  received  by  reason 
of  Its  failure  to  keep  the  sidewalk  In  front  of  said  property  free 
from  snow  and  Ice,  notwithstanding  an  ordinance  of  the  dty  requires 
such  owner  to  keep  his  sidewalk  free  from  snow  and  Ice,  and  imposes 
a  penalty  for  Its  violation:  St  Louis  v.  Connecticut  etc  Ins.  Oo.,  107 
Mo.  02;  28  Am.  8t  Rep.  402,  and  note  citing  conflicting  cases.    That 
the  principal  case  accords  with  the  weight  of  authority,  see  extended 
note  to  Browning  v.  Springfield,  63  Am.  Dec.  855-357;  Rochester 
T.  Oampbellt  128  N.  T.  405;  20  Am.  8t  Rep.  76a 


FiBST  National  Bank  op  Belmont  v.  First  Nat* 

lONAL  Bane  of  Barnesvillb. 

(66  OBIO  STATB,  207.] 

BANKS  AND  BANKING  —  CHECKS.  —  LIABILITY  OF 
DRAWEE.— The  drawee  of  a  check,  draft  or  bill  of  exchange  is  held 
to  know  the  signature  oft  the  drawer,  and  makes  payment  at  his  own 
peril  in  case  of  forgery  or  otherwise. 

BANKS  AND  BANKING— CHECKS-INDORSEMENT  FOR 
COLLECTION— GUARANTY.— The  indorsement  of  a  cheek,  draft  or 
bill  of  exchange  'for  collection,"  by  other  than  the  payee.  Is  not  a 
guaranty  that  the  name  of  the  drawer  is  genuine,  but  only  of  the 
genuineness  of  tiie  names  of  the  indorsers. 
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BANKS  AND  BANKING-CHEOKS-INDORSEMENT  "FOB 
COLLICOTION"  on  negotiable  paper,  is  notice  to  tiie  drawee,  and 
indicates  on  its  face  that  the  Indorser  remains  the  owner,  and  that 
his  successive  indorsees  are  only  his  agents  for  the  sole  purpose  ot 
collecting  the  paper  and  remitting  the  proceeds  to  him. 

BANKS  AND  BANKING— CHECKS— FORGERY—INDORSB- 
MBNT  FOR  COLLECTION— NEGLIGENCE.-If  the  drawer  of  a 
check  indorsed  "for  collection"  has  no  individual  account  with  the 
bank  upon  which  it  is  drawn,  but  has  an  account  in  a  trust  capacity, 
it  is  negligence  in  the  bank  to  pay  the  check  and  charge  it  to  such 
trust  account;  and  in  case  the  check  turns  out  to  be  a  forgeryi  it 
must  stand  the  loss. 

During  banking  hours  on  June  19^  1893,  one  E.  Homer  pre- 
Bented  to  the  First  National  Bank  of  Belmont  a  check  for  one 
hundred  and  five  dollars,  purporting  to  be  drawn  by  one  J.  W. 
Homer  on  the  Fir^  National  Bank  of  Barnesville.  The  cashier 
of  the  Belmont  bank,  at  the  request  of  £.  Horner,  wrote  his  name 
on  the  back  of  the  check  and  paid  him  the  amount  named  there- 
in. The  Belmont  bank  then  indorsed  the  check  for  collection, 
and,  in  the  usual  course  of  business,  sent  it  to  the  People^s  Na- 
tional Bank  of  Bameeville.  The  latter  indorsed  the  check  ''for 
collection,'^  and  presented  it  for  payment  to  the  drawee,  the  First 
National  Bank  of  Bamesville,  receiving  payment  in  full.  J.  W. 
Homer  had  no  individual  account  with  the  Barnesville  bank,  but 
had  an  account  there  as  administrator.  The  bank,  upon  paying 
the  check,  charged  it  to  the  latter  account  Upon  settlement 
between  Horner  and  such  bank,  he  pronounced  the  check  a  for- 
gery, and  refused  to  allow  it  in  his  settlement.  The  bank  then 
protested  the  check  and  served  notice  by  due  course  of  mail  upon 
the  Belmont  bank  that  the  check  was  a  forgery,  and  demanded 
payment  of  that  bank,  which,  being  refused,  it  brought  this  suit. 
None  of  the  banks  knew  that  the  check  was  a  forgery,  and  all  be- 
lieved it  to  be  genuine.  The  Barnesville  bank  recovered  judg- 
ment in  the  circuit  court  reversing  the  judgment  of  the  court 
below,  and  the  Belmont  bank  appealed. 

J.  Pollock  and  N.  E.  Eennan,  for  the  plaintiff  in  error. 

Petty  &  Smith,  for  the  defendant  in  error. 

■**  BURKET,  J.  Since  the  case  of  Price  ▼.  Neal,  3  Burr, 
1354,  decided  by  Lord  Mansfield  in  1762,  the  general  rule  has 
been,  and  ia,  that  when  the  drawee  of  a  check  or  bill  pays  the 
same  to  a  bons  fide  holder,  such  drawee  cannot  recover  the  money 
back  upon  discovering  euch  check  or  bill  to  be  a  '^^  forgery- 
The  drawee  ie  presumed  to  know  the  signature  of  the  drawer, 
and  if^  when  the  check  or  bill  is  presented  to  the  drawee  for  pay- 
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ment,  lie  pajs  the  same,  and  it  afterward  turns  ont  to  be  a  f or- 
gerj,  he  cannot  recuyer  the  money  back  from  the  person  to  whom 
he  paid  it.  When  the  drawee  is  a  bank^  there  is  a  much  strongs 
reason  for  holding  it  to  know  the  signature  of  its  depositors  and 
customers  than  in  the  case  of  a  private  individual^  because  banka 
keep  a  book  in  which  are  preserved  the  genuine  signatures  of 
their  depositors*  customers,  and  correspondents. 

That  the  general  rule  is  as  above  stated,  is  shown  by  the  fol- 
lowing authorities:  National  Park  Bank  v.  Ninth  Nat.  Bank,  46 
N.  Y.  77;  7  Am.  Bep.  310;  Smith  v.  Mercer,  6  Taunt  76;  WU- 
kinson  v.  Johnson,  3  Barn.  &  C.  428;  National  Bank  v.  National 
etc.  Bank,  65  N.  Y.  211;  14  Am.  Rep.  232;  Frank  v.  Chemical 
Nat.  Bank,  84  N.  Y.  209;  38  Am.  Bep.  601;  Levy  v.  Bank  of 
TJ.  S.,  4  DalL  234;  Morse  on  Banks  and  Banking,  3d  ed.,  463; 
2  Daniels  on  Negotiable  Instruments,  3d  ed.,  sees.  1369,  1656; 
Northwestern  Nat.  Bank  v.  Bank  of  Commerce,  107  Mo.  402; 
Commercial  etc.  Bank  v.  First  Nat.  Bank,  30  Md.  11;  96  Am. 
Dec.  564;  Deposit  Bank  v.  Payette  Nat.  Bank,  90  Ky.  10;  First 
Nat  Bank  v.  First  Nat  Bank,  161  Mass.  280;  21  Am.  St 
Bep.  460;  National  Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28; 
11  Am.  St  Bep.  612;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1071; 
Ellis  V.  Ohio  Life  Ina  etc  Co.,  4  Ohio  St.  628;  64  Am.  Dec.  610. 

^^^  This  last  case  fully  recognizes  the  general  rule^  but  the 
majority  of  the  court,  two  judges  dissenting,  held  that  as  there 
was  a  local  custom  among  banks  at  Cincinnati  to  the  effect  that 
before  purchasing  bills  or  checks  drawn  upon  other  banks  in  that 
city,  that  the  purchasing  bank  should  have  the  identity  of  the 
person  offering  to  dispose  of  the  paper  fully  shown,  and  make 
carefid  inquiry  as  to  his  right  to  the  paper,  and  as  to  its  being 
genuine,  and  that  the  purchasing  bank  in  that  case,  having  ne- 
glected the  customary  precautions,  was  guilty  of  such  negligence 
as  to  make  it  liable  to  pay  back  the  money  received  on  the  forged 
bills.  The  court  was  careful  to  say  that  it  was  dealing  only  with 
the  case  then  under  consideration;  and  the  right  to  recover  back 
the  money  in  that  case  is  founded  upon  the  local  custom,  and 
the  general  rule  is  not  modified  further  than  to  hold  that,  in  view 
of  the  local  custom,  known  to  both  banks^  the  purchasing,  bank 
was  guilty  of  negligence  in  taking  the  bills  from  an  unidentified 
stranger  at  to  render  it  liable  to  pay  back  the  money  when  the 
bills  turned  out  to  be  forgeries. 

It  is  urged  that  as  the  check  was  presented  for  payment  to  the 
drawee  bank  by  another  bank  in  good  standing,  the  drawee  bank 
had  a  right  to  presume  that  the  check  was  all  right,  and^  rely- 
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ing  upon  such  preBumption^  it  was  thereby  thrown  off  its  goaid, 
and  was  less  careful  in  scrutinizing  the  signature  to  the  check 
than  if  the  same  had  been  presented  at  its  counter  for  payment 
by  an  individuaL  A  holding  to  this  effect  has  been  made  in  m 
few  cases  wherein  the  indorsements  were  unrestricted,  but  when 
the  indorsement  is  ''for  collection/'  or  ''for  account  of/'  it  is 
notice  to  the  drawee  that  the  bank  presenting  the  check  or  bill 
for  payment  *"  is  not  the  owner,  but  only  the  agent  of  the  own- 
er, and  that  the  money  is  to  be  remitted  to  the  owner  back 
through  the  same  channel  through  which  the  check  or  bill  was 
received  by  the  collecting  bank.  In  such  cases  the  collecting 
bank  acts  as  the  agen^  or  servant  of  the  owner,  and  the  drawee 
bank  is  not  justified  in  relaxing  its  vigilance. 

Some  years  ago  the  practice  of  indorsing  checks  ''for  collec- 
tion," or  "for  account  of,"  had  become  almost  universal,  and 
when  it  was  decided  in  the  above  cases  of  National  Park  Bank 
▼.  Seaboard  Bank,  114  N.  Y.  28, 11  Am.  St.  Bep.  612,  and  North- 
western Nat  Bank  v.  Bank  of  Commerce,  107  Mo.  402,  that  the 
drawee  bank  could  not  recover  back  the  money,  in  the  one  case 
from  the  collecting  bank,  nor  in  the  other  from  the  bank  owning 
the  draft,  it  startled  the  banks  located  in  large  cities,  and  awak- 
ened them  to  the  dangers  attending  the  payment  of  such  drafts 
or  bills,  and  the  result  was  that  in  the  year  1896,  the  clearing 
house  in  the  city  of  New  York  adopted  a  rule  to  the  effect  that 
its  members  should  not  send  through  the  exchanges  any  paper 
having  any  qualified  or  restrictive  indorsements,  such  as  "for 
collection,"  or  "for  account  of,"  xmless  all  indorsements  were 
guaranteed  by  the  bank  sending  such  paper.  This  action  was 
soon  followed  by  the  clearing  houses  in  other  cities,  and  in  some 
of  them  all  indorsements  are  required  to  be  either  in  blank  or 

"pay  to or  order."    By  this  action  of  the  clearing  houses 

indorsements  "for  collection/'  or  "for  account  of,"  have  fallen 
into  disuse,  and  the  banking  business  of  the  country  is  now  done, 
almost  universally,  upon  unrestricted  indorsements.  The  decis- 
ions of  the  courts  as  to  the  rights  and  liabilities  of  the  ^^  par- 
ties to  paper  with  unrestricted  indorsements  thereon,  vary  some- 
what in  different  states,  but  in  this  state  the  general  rule  that  the 
drawee  bank  is  bound  to  know  the  signature  of  the  drawer  has 
not  been  modified  further  than  as  permitted  by  locahcustom,  ae 
in  Ellis  T.  Ohio  life  Ina  etc  Co.,  4  Ohio  St  628;  64  Am.  Dee. 
610. 

It  is  urged  that  the  Belmont  bank,  having  indorsed  the  cheeky 
thereby  guaranteed  that  the  mgnatures  of  the  drawer  and  in- 
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doneiB  were  genniney  and  some  cases  are  cited  to  tliat  effect:  Peo^ 
pie's  Bank  t.  Franklin  Bank,  88  Tenn.  299;  17  Am.  St-  Bep. 
«84;  First  Nat  Bank  t.  First  Nat  Bank,  151  Mass.  280;  21  Am. 
St  Bep.  450. 

Other  cases  hold  that  an  indorser  does  not  guarantee  that  the 
name  of  the  drawer  is  genuine,  but  that  the  drawee  must  deter- 
mine that  for  himself,  and  at  his  own  peril:  Germania  Bank  v. 
Boutelle,  60  Minn.  189;  51  Am.  St  Bep.  519,  and  cases  there 
eited. 

In  the  cases  in  which  it  has  been  held  that  the  indorsement 
is  a  guaranty,  to  the  effect  that  the  name  of  the  drawer  is  genu- 
ine, the  indorsements  were  imrestricted,  and*  therefore  indicated 
an  absolute  transfer  and  sale  of  the  paper.  But  when  the  in- 
dorsment  is  for  collection  only,  as  in  this  case,  it  indicates  on 
its  face  that  the  indorser  remains  the  owner  of  the  paper,  and 
that  his  euccesBive  indorsees  are  only  his  agents  for  the  sole 
purpose  of  collecting  the  paper,  and  remitting  the  proceeds  to 
him.  Such  a  restricted  indorsement  does  not  authorize  a  sub- 
sequent indorsee  to  negotiate  the  paper.  His  only  power  is  to 
•collect  i^  and  the  drawee  bank  is  bound  by  the  notice  in  the 
indorsement.  Such  an  indorsement  is  not  a  guaranty  '^^  that 
the  name  of  the  drawer  is  genuine  but  only  that  the  names  of 
the  indorsers  then  on  the  paper  are  genuine:  Mechanics'  Bank  y. 
Valley  Packing  Co.,  70  Mo.  643;  4  Mo.  App.  200;  Northwestern 
Nat  Bank  t.  Bank  of  Commerce,  107  Mo.  402. 

In  the  case  now  under  consideration  the  drawer's  name  was 
A  forgery,  but  the  name  of  the  payee  indorsed  on  the  check  was 
genuine,  haying  been  written  by  the  cashier  at  the  request  of 
the  payee. 

It  has  been  urged  that  if  the  payee  had  been  required  by  the 
<»tthier  to  write  his  name  upon  the  check,  that  it  might  haye 
shown  that  his  name  in  the  body  of  the  check  had  been  written 
\j  himself,  and  thus  lead  to  a  detection  of  the  forgery.  But  in 
the  aboye  case  of  First  Nat  Bank  y.  First  Nat.  Bank,  151  Mass. 
1^80,  21  Am.  St.  Bep.  450,  the  payee  indorsed  the  check,  and  the 
handwriting  was  the  same  in  both  names,  payee  and  indorser, 
imd  yet  the  forgery  was  not  thereby  detected,  and  the  court 
attaches  no  importance  to  the  fact  in  its  decision  of  the 
<»se.  In  ihat  case,  and  in  the  aboye  case  in  4  Ohio  St.,  page 
€28,  and  in  nearly  all  the  cases  in  which  the  money  has  been  re- 
•coyered  back,  the  bank  purchasing  the  check  or  bill  took  it  from 
an  unidentified  stranger,  and  this  has  often,  though  not  always, 
been  held  to  be  such  negligence  as  would  authorize  a  recoyery  of 


Mch.'98.]    Nat.  Bk.  Belmont  v.  Nat.  Bk.  Babnebvillk.      753 

the  money.  But  in  the  case  at  bar  the  facts  do  not  show  Elwood 
Horner  to  have  been  a  stranger  to  the  cashier  of  the  Belmont 
bank,  because,  as  soon  as  he  was  notified  of  the  forgery,  he  point- 
ed out  that  Mr.  Homer  had  died  only  a  few  days  before,  and 
that  his  estate  was  wholly  insolvent.  He  was  therefore  known* 
and  required  no  identification,  and  the  cases  which  ^^'^  turn 
upon  the  unidentified  stranger  have  no  application  to  this  case. 

Again,  it  is  conceded  that  J.  W.  Homer  had  no  individual  ac- 
count with  the  First  National  Bank  of  Bamesville>  the  drawee^ 
and  that  the  bank  charged  the  check  to  his  account  as  fidmin- 
istrator.  This  was  not  only  irregular,  but  wrong.  The  bank 
should  have  refused  payment,  and  allowed  the  check  to  go  to 
protest;  or  if  it  desired  to  favor  Mr.  Homer,  it  should  have  noti- 
fied him  that  his  check  was  at  the  bank,  and  no  funds  with  which 
to  pay  the  same.  Had  this  been  done,  the  forgery  would  have 
been  discovered  at  once,  and  notice  would  have  been  given  to  the 
Belmont  bank,  and  that  bank  would  then  have  had  recourse  on 
Elwood  Horner,  who  indorsed  and  sold  the  check.  Whether  he 
was  then  insolvent  or  not  does  not  appear,  and  is  of  no  importance. 
The  bank  would  have  had  its  recourse  against  him  within  three 
or  four  days  after  it  parted  with  its  money,  and  such  recourse 
is  regarded  in  commercial  transactions  as  a  valuable  right;  and 
of  this  right  the  Belmont  bank  was  deprived  by  the  acts  of  the 
Barnesville  bank  in  not  detecting  that  the  name  of  its  depositor 
was  forged  to  the  check,  and  in  negligently  charging  it  to  his 
account  as  administrator. 

It  is  therefore  clear  that  the  Belmont  bank  was  guilty  of  no 
negligence,  and  that  the  loss  occurred  by  reason  of  the  acts  of 
The  First  National  Bank  of  Barnesville,  and  that  it  would  be 
unconscionable  to  permit  it  to  recover  the  money  back  from  the 
Belmont  bank. 

The  judgment  of  the  circuit  court  is  therefore  revened^  and 
that  of  the  common  pleas  affirmed. 

Judgment  accordingly. 

Minshall,  J.,  dissenln 


BANKS  AND  BANKING— PAYMBNT  OF  FOBOBD  OHBOK— 
RIGHTS  OF  PARTIES.— Payment  of  forged  checks  by  a  bank  Is 
made  at  Its  peril,  and  It  Is  not  Justified  In  charging  them  against  the 
depositor's  account,  unless  some  negligent  act  of  his  In  some  way 
contributed  to  Induce  such  payment  In  the  first  Instance,  or  unless  by 
his  subsequent  conduct  In  relation  to  the  matter  he  Is  equitably 
estopped  to  deny  the  correctness  of  such  payment:  Note  to  German 
Sav.  Bank  y.  Citizens*  Nat.  Bank,  63  Am.  St.  Rep.  410,  411.  The 
drawee  of  a  bill  of  exchange  Is  held  bound  to  know  the  signature  of 
AM.  8r.  Rbp..  Vou  LXV.- 
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bis  drawer,  and  the  banker,  even  more,  to  know  that  of  hia  depositor; 
and  if  they  fall  to  discover  the  forgery  before  payment,  they  must 
stand  the  loss:  See  monographic  note  to  People's  Bank  y.  Franklin 
Bank,  17  Am.  8t  Rep.  890. 

BANKS  AND  BANKING— INDORSEMENT  FOR  COLLECTION 
— INDORSER'S  LIABILITY.— A  bank  Indorsing  and  collecting  a 
check  warrants  the  genuineness  of  all  pre-existing  indorsements 
thereon:  First  Nat.  Bank  v.  Northwestern  Nat  Bank,  152  111.  296; 
48  Am.  St.  Rep.  247.  If  a  check  or  draft  upon  which  the  name  of 
a  prior  Indorser  has  been  forged,  Is  paid,  the  amount  may  be  recov-* 
ered  back  from  the  party  to  whom  it  has  been  paid  or  from  any 
party  who  indorsed  it  subsequent  to  the  forgery:  See  monographic 
note  to  People's  Bank  v.  Franklin  Bank,  17  Am.  St  Rep.  896.  See 
Rhodes  v.  Jenkins.  18  Colo.  49;  36  Am.  St  Rep.  263,  and  note;  mono- 
graphic note  to  Allen  v.  Merchants'  Bank,  34  Anu  Dec.  307-317,  on 
the  Uabill^  of  a  bank  aa  an  agent  for  collection 
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COTENANCY  IN  COAL  MINES— MEASURE  OP  DAif  AGES 
FOR  COAL  TAKEN  FROM  COMMON  ESTATE  BY  ONE  COTEN- 
ANT.— If  a  cotenant  in  coal  lands,  In  good  faith  attempts  to  pur- 
chase the  interests  of  his  cotenants  in  the  common  estate,  and,  be- 
lieving that  the  title  to  snch  interests  will  be  perfected  in  him.  In 
good  faith  enters  upon,  such  estate,  mines  and  sells  coal  therefrom, 
but  fails  to  get  the  title  to  the  land,  the  measure  of  damages  against 
him  for  the  coal  thus  taken  is  the  value  of  such  coal  in  place  at  the 
time  it  was  mined;  and  if,  in  operating  mines  on  his  own  land  that 
nearly  surround  or  abut  on  the  common  estate,  he  has  constructed 
passageways,  tracks,  cars,  and  other  fixtures,  conveniently  located 
for  removing  coal  from  the  common  estate,  that  fact,  as  well  as  any 
other,  natural  or  artificial,  tending  to  enhance  or  diminish  the  value 
of  the  coal  taken  as  It  lay  In  place,  must  be  considered  in  fixing  such 
value. 

Action  to  recover  for  coal  mined  and  removed  by  one  cotenant 
from  land  belonging  to  the  common  estate.  Plaintiffs  recovered 
judgment  in  the  court  of  common  pleas^  which  judgment  was 
reversed  on  error  in  the  circuit  courts  and  plaintiffs  appealed. 

G.  L.  Weens  and  A.  H«  ft  W.  Mitchell^  for  the  plaintiffs  in 
error. 

N.  K.  Kennan  and  L.  Danford,  for  the  defendant  in  error. 

*»*  BRADBTIBY,  J.  The  particular  grpund  upon  which  the 
circuit  court  reversed  the  judgment  of  the  court  of  common 
pleas  is  left  in  some  obscurity  by  the  record.  The  only  state* 
xnent  on  the  subject  is,  '^that  the  court  erred  in  its  charge.'^  Aa 
the  defendant  in  the  court  of  common  pleas  excepted  to  a  num- 
ber of  different  propositions  found  in  the  charge^  and  also  to  the 
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court's  refusal  to  give  to  the  jmy  certain  propositions  of  law 
that  it  presented  for  that  purpose^  we  are  left  in  doubt  as  to 
which  of  the  propositions  given  or  refused  the  statement  in  the 
record  refers  to.  The  particular  propositions  on  this  subject 
which  the  circuit  court  held  to  be  erroneous  not  being  disclosed, 
*^  that  omission,  together  with  the  somewhat  wide  range  taken 
by  the  arguments  found  in  the  briefs  of  counsel^  renders  necefr* 
eary  a  more  extended  consideration  of  the  rules  by  which  dam- 
ages are  to  be  ascertained  in  this  class  of  cases  than  otherwise 
would  hare  been  pursued.  However,  the  discussion  contained  in 
the  briefs  of  counsel  and  the  nature  of  the  controversy  lead  quite 
clearly  to  the  conclusion  that  the  rule  by  which  damages  should 
be  assessed  was  the  controverted  question  in  this  connection. 
The  recorddiscloses  no  substantial  controversy  over  the  facta  that 
establish  the  defendants  liability  to  the  plaintiffs  under  some 
rule  for  assessing  damages.  Nor  does  any  real  controversy  ap- 
pear respecting  the  facts  which  bear  on  the  rule  by  which  the 
damages  should  be  assessed. 

The  defendant^  a  partnership,  was  extensively  engaged  in 
mining  and  shipping  coal;  the  mouth  of  its  pit  or  entry  waa 
nearly  a  mile  from  the  main  line  of  a  common  carrier;  it  had 
invested  large  sums  of  money  in  constructing  entries  and  tram- 
ways into  its  mines,  a  coal  tipple  outside  of  the  mine  and  in 
Buch  equipments  for  transporting  coal  from  the  mines  to  the 
tipple  as  is  necessary  for  that  purpose.  It  owned  and  had  mined> 
or  was  engaged  in  mining,  considerable  tracts  of  coal  land  that 
were  adjacent  to,  and  surrounded  on  three  sides,  the  tract  in 
question.  This  tract  could  be  conveniently,  perhaps  profitably, 
mined  if  the  coal  could  be  transported  along  the  tramways  of  the 
defendant  to  the  defendant's  tipple.  If  it  could  not  thus  be 
transported,  its  availability  for  profitable  mining  would  be  doubt- 
ful. These  entries  had  already  been  driven  nearly  to  the  line  of 
the  tract,  a  distance  of  about  four  thousand  eight  hundred  feet 
from  the  tipple,  and  ^"^  of  about  three  thousand  feet  from  the 
entrance  to  the  mine.  The  situation  of  this  tract  was  such  that 
to  have  attempted  to  mine  the  coal  by  constructing  and  equip- 
ping an  entry  for  that  purpose  would  have  been  of  doubtful  ex* 
pediency  for  a  number  of  reasons.  The  only  outlet  was  too  re- 
mote from  a  common  carrier,  a  stream  of  water  was  inconve- 
niently located  as  respects  the  points  where  an  entry  might  be 
made,  the  entry  would  run  against  the  ''dip"  of  the  vein  of  coal, 
rendering  drainage  of  the  mine  and  tnmsportation  of  the  coal 
both  inconvenient  and  expenaiYa 


356  Keys  v.  PiirsBURa  etc.  Coal  Co.  [Ohio^ 

The  defendants  had  in  the  course  of  their  operations  ap- 
"proached  quite  near  to  this  coal^  and  it  could  be  conyeniently 
.mined  by  th'em^  and  a  way  through  it  to  other  coal  owned  by  it 
would  be  valuable  to  them^  but  of  course  worthless  to  others. 
The  tract  of  land  had  bdonged  to  one  Hugh  Oiffin^  who^  by  will 
^executed  in  1861^  devised  to  his  wife,  Jane  Giffin,  a  life  estate 
therein,  and  at  her  death  the  fee  to  his  four  children.  In  the 
year  1884,  the  defendant  purchased  the  life  estate  of  Jane  Giffin^ 
and  soon  afterward  twenty-three  twenty-eighths  of  the  fee  there- 
in, and  attempted  to  purchase  of  their  father  the  five  twenty- 
eighths  that  belonged  to  the  plaintiffs.  There  seems  to  have 
been  little  or  no  material  controversy  respecting  these  negotia- 
tions. The  plaintiffs  are  children  of  Alexander  Keys,  and  an 
exchange  of  their  interest  in  this  coal  for  certain  surface  was 
effected  by  him  and  a  representative  of  the  defendant,  the  terms 
of  which  are  given  by  Boss  J.  Alexander,  Esq.,  then  an  attorney 
residing  in  Belmont  county,  in  a  deposition  in  the  following  lan- 
guage: 

"The  children  of  Mr.  Alexander  Keys  were  to  receive,  in  ex- 
change for  their  interest  in  this  coal,  "•^  property,  about  twen- 
ty-four acres  of  land,  out  of  what  was  called  the  Falke  section, 
being  surface,  only  the  coal  underlying  the  same  being  reserved. 
The  Falke  section  had  been  previously  purchased,  and  was  then 
in  the  name  of  Selah  Chamberlain,  trustee.  Mr.  Keys  and  his 
children  were  to  have,  and  did  take,  immediate  possession  of 
this  land.  Mr.  Keys  came  very  often  to  see  me  about  this  coal, 
not  less  than  a  dozen  times,  I  think,  and  was  very  anxious  to 
effect  the  sale  of  this  coal.^'  Mr.  Keys  also  testified  that  he  en- 
tered into  the  possession  of,  and  had  ever  since  possessed  and  cul* 
iivated,  the  surface  which  his  children  were  to  receive  in  ex- 
change for  this  coal. 

The  general  agent  of  the  defendant  testified  on  this  subject 

as  follows:  Cross-examination. 

^^When  he  came  with  Keys  you  understand  that  these  Kejs 
children  were  minors?    A.  Yes,  I  knew  they  were  minors. 

You  knew  as  a  business  man  that  Keys  could  only  sell  his  own 
interest  as  an  individual?  A.  I  knew  that  Mr.  Alexander  was 
representing  to  me  that  he  was  the  father  of  these  children* 
that  after  this  agreement  was  consummated  he  was  to  be  ap- 
pointed guardian,  or  act  as  guardian. 

You  knew,  as  a  business  man,  that  Mr.  Keys  as  an  individual 
had  no  right  to  sell  any  interest  except  his  own?  A.  Of  courses 
1  knew  that. 
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You  knew  that,  as  the  father  of  these  children^  he  had  no 
power  to  sell  their  interest?    A.  Not  as  their  father. 

You  knew  the  only  legal  way  it  could  be  done  would  Ee  to 
apply  to  the  probate  court  and  get  ^***  authority  from  that 
court  to  make  the  sale,  and  then  have  a  sale  made^  and  have  it 
confirmed  by  that  court,  ycu  knew  that?  A.  I  thought  that 
was  the  arrangement  made. 

You  understood  that  would  be  necessary?    A.  Yes,  sir. 

And  without  waiting  for  that  you  turned  over  to  Mr.  Keys  bb 
an  individual  this  surface  land — twenty-four  acres  of  surface? 
A.  I  do  not  remember  the  exact  number  of  acres* 

Well,  twenty-five  perhaps?    A.  Yes,  sir. 

And  you  took  possession  of  the  coal,  or  your  company  did. 
You  did  not  wait  until  the  transaction  in  probate  court  was 
completed,  did  you?    A.  No,  sir. 

At  that  time  you  went  to  mining  your  coal  you  did  not  know 
it  had  been  done?  A.  I  just  took  Mr.  Alexander's  and  Mr. 
Keys'  word  for  it,  that  the  title  would  be  perfect. 

You  imderstood  you  were  to  get  a  good  title  through  the  ac- 
tion of  the  probate  court?    A.  Yes,  sir. 

And  when  you  got  it  then  you  would  convey  to  him  the  land? 
A.  Yes,  the  titles  were  to  be  exchanged. 

You  did  not  give  him  a  title  to  the  twenty-five  acres  of  land? 

A.  Not  that  I  know  of. 

And  you  never  got  a  title,  you  knew  that  you  never  had  any 
title  for  these  children's  interest?  A.  I  reported  to  Mr.  Cham- 
berlain the  transaction  and  asked  to  have  a  deed  prepared  and 
signed,  but  never  to  my  knowledge  was  it  done. 

As  far  as  your  personal  knowledge  goes  you  never  at  any  time 
had  any  reason  to  know  this  land  ^^^  had  been  conveyed  to 
Keys,  and  you  never  saw  anything  that  came  through  the  probate 
court?    A.  I  never  give  it  any  further  attention. 

The  other  deeds  from  the  other  Giffin  interests,  you  had  it  put 
on  record  yourself?  A.  I  do  not  know  whether  I  had  them  put 
on  record  or  whether  I  had  sent  them  to  Mr.  Chamberlain  and 
he  sent  them  here. 

At  any  rate  you  handled  the  other  deeds?  A.  Yes^  they 
passed  through  my  hands.  - 

You  knew  all  the  time  you  were  taking  out  this  coal  that  no 
deed  for  these  children's  interest  had  passed  through  your  hands? 
A.  I  knew  it  had  not  passed  through  my  hands. 

Tou  ex7)ected  it  to  come  to  you  because  you  had  handled  all 
the  other  deeds?    A.  I  was  dividing  my  time  so  as  to  attend  to 
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my  private  business  and  also  to  look  after  that  railroad  work. 
There  waa  a  good  deal  of  work  done  in  the  main  office  in  Cleve- 
land^ and  it  might  come  without  my  knowing  it 

You  expected  it>  you  were  dealing  with  Alexander  Keys^  and 
you  were  general  agent  of  the  company?    A.  Yes,  sir. 

You  expected  the  deed  to  be  delivered  to  you?  A.  Yes,  I  nat- 
urally supposed  it  would  be. 

You  knew  it  never  came  to  you?  A.  I  never  thought  any* 
thing  more  of  it. 

When  you  started  to  mine  that  coal  you  knew  you  did  not  have 
a  right  io  do  it  when  you  had  not  got  the  deed?  A.  I  knew  I 
simply  had  this  arrangement  with  Keys. 

Did  you  not  know  as  a  business  man  when  you  started  to  mine 
that  coal  that  you  did  not  have  a  ^^  right  to  do  it  until  you 
got  a  conveyance  through  the  probate  court,  and  from  a  guar- 
dian? A.  No,  I  supposed  when  they  had  their  pay  that  we  had 
a  right  to  take  the  coal. 

Do  you  say  to  the  jury  that  you  believerlthat  without  mak- 
ing a  deed  for  it^  when  you  turned  over  this  surface  land  to 
their  father,  that  you  had  a  right  to  ipine  their  interests  in  the 
coal  without  first  getting  a  deed  from  the  probate  court?  Do 
you  say  that  to  the  jury?  A.  I  will  say  that  I  did  not  have  any 
doubt  but  what  the  deed  would  be  gotten  very  soon. 

Did  you  not  know  that  would  have  to  be  done,  and  that  you 
had  no  right  to  mine  it?  A.  I  knew  the  transaction  woidd  not 
be  complete  until  it  was  done. 

Do  you  say  you  did  not  know  you  had  no  right  to  the  coal 
until  that  was  done?    A*    Ko,  sir;  I  did  not  know  that. 

Do  you  say  to  the  jury  that  you  believed  that  you  had  a  right 
to  take  the  coal  before  you  had  a  guardian's  deed  for  it?  A.  I 
believed  we  had  a  perfect  right  to  take  the  coal  under  the  land.'' 

Bedirect  Examination. 

'TTou  had  paid  for  the  coal  by  the  exchange?  A.  We  gave 
Mr.  Keys  that  land  for  the  children. 

Subsequent  to  that,  did  Mr.  Alexander  say,  in  pursuance  of 
that  arrangement,  that  he  had  filed  a  petition  for  the  purpose  of 
making  a  legal  conveyance?  A.  He  showed  me  a  petition  which 
he  said  he  was  going  to  file. 

Already  drawn  by  him?    A.  Yes,  sir.'* 

*^  This  statement  of  the  evidence  is  sufficient  to  rfiow  that 
while,  as  matter  of  law,  the  transaction  did  not  divest  the  plain- 
tiffs of  their  ownership  of  the  coal  in  question,  a  jury  might  well 
have  found  that  it  was  mined  in  good  faith  under  a  belief  that 
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the  purchase  would  be  ultimately  completed.  If  the  jury  had 
thus  founds  by  what  rule  should  the  damages  have  been  assessed? 

The  court  of  common  pleas  in  its  charge  to  the  jury  laid  down 
the  rule  applicable  upon  such  finding  as  follows:  If  ^^they  acted 
inadvertently  under  the  honest  belief  that  they  were  entitled  to 
mine  it,  and  to  remove  and  sell  it^  and  convert  it  to  their  own 
use^  then,  in  that  ca^,  the  plaintiff  will  be  entitled  to  recover 
the  value  of  the  coal  immediately  after  the  same  was  severed 
from  the  realty,  less  the  cost  of  making  such  severance.  If  the 
coal  when  severed  and  lying  on  the  floor  of  the  mine  is  to  be  con- 
sidered a  chattel  jointly  owned  by  the  plaintiffs  and  defendant, 
the  rule  of  damages  thus  given  by  the  court  is  as  favorable  to  the 
defendant  as  any  which  the  authorities  support.^' 

Further  still:  A  very  little  reflection  on  the  subject  will  be 
sufficient  to  show  that  the  rule  as  thus  stated  does  not  materially 
differ  from  one  that  fixes  as  the  measure  of  damages  the  value 
of  the  coal  in  place.  For  the  value  of  the  coal  in  place  is  just 
equal  to  its  value  when  severed,  less  the  cost  of  severance.  In 
the  very  nature  of  things^  the  only  difference  between  the  value 
of  coal  in  place  and  that  ^which  lies  on  the  floor  of  the  mine  is 
the  coet  of  hewing  it.  Therefore,  if  we  can  fix  its  value  while  in 
place,  then  by  simply  adding  the  cost  of  severing  it  we  can  ascer- 
tain its  value  when  severed.  If,  on  the  other  hand,  any  certain 
rule  ^"^^  is  diown  by  which  its  value  when  severed  and  lying  on 
the  floor  of  the  mine  can  be  ascertained,  then  by  deducting  the 
cost  of  severanoe,  we  will  have  its  value  in  place.  The  real  diffi* 
culty  encountered  in  this  class  of  cases  is  in  ascertaining  the  fair 
value  of  the  coal,  or  other  mineral  substance,  in  place  or  when 
severed  and  lying  on  the  floor  of  the  mine.  If,  when  in  place, 
or  on  the  floor  of  the  mine,  it  is  immediately  accessible  to  a  pub- 
lic highway  or  common  carrier,  the  difficulty  is  practically  over- 
come, or  rather  has  no  existence. 

For  usually  there  is  no  serious  impediment  met  in  ascertaining 
the  market  value  of  a  commodity  that  occupies  a  place  in  the 
commerce  of  the  world  as  important  as  that  filled  by  fuel  coal. 
And  having  ascertained  its  market  value,  if  the  coal  is  so  situ- 
ated with  reference  to  public  highways  or  common  carriers  that 
when  severed,  the  means  of  transportation  to  that  market  are 
open  to  all  persons  alike  and  upon  equal  terms,  its  value  in  place 
or  on  the  floor  of  the  mine  can  be  ascertained  with  reasonable 
certainty.  In  the  case  of  coal  severed  and  lying  on  the  floor  of 
the  mine,  its  value  would  be  ascertained  by  deducting  from  the 
market  price  the  full  cost  attending  its  transportation  and  mar* 
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ketingy  while  the  value  of  the  coal  in  place  would  be  the  market 
price  less  the  total  expenae  required  to  oever,  transport^  and  mar- 
ket it 

The  coal  of  the  plainti&  which  waa  mined  by  the  defendant 
however,  was  not  thus  situated^  when  the  defendant  had  ex- 
tended its  entry,  and  laid  a  track  therein,  up  to  the  line  which 
divided  its  other  coal  from  the  coal  in  question;  the  means  of 
transportation  thus  afforded  was  the  private  way  of  the  defend- 
ant, and  any  coal  that  passed  along  or  over  it  would  be  unloaded 
or  dumped  at  ^^^  the  defendant's  tipple,  aud  pass  through  or 
over  its  screens  into  the  railroad  cars  in  which  it  was  hauled  to 
market.  Whether  the  railroad  track  on  which  these  cars  stood 
when  the  screened  coal  fell  into  them  belonged  to  the  defendant 
or  to  a  common  carrier  does  not  clearly  appear.  This,  however, 
is  not  material  to  the  question,  for  whether  this  track  belonged 
to  the  defendant  or  not,  the  screens  and  tipple  did,  as  well  as 
the  entry  and  tramway  that  led  from  the  tipple  to  the  coal  which 
is  the  subject  of  controversy.  The  means  of  transportation  thus 
created,  being  the  private  property  of  defendants  were  available 
to  the  plaintiffs  only  upon  the  consent  of  the  former.  Doubt- 
less the  circumstance  that  this  entry  had  been  completed  added 
something  to  the  value  of  the  plaintiffs*  coal. 

This  increased  value,  it  is  true,  resulted  solely  from  the  ex- 
penditure thus  incurred  by  the  defendant,  and  rested  on  the 
probability  that  the  latter  would  find  it  advantageous  to  its 
future  operations  to  possess  the  property,  and  would  therefore  de- 
sire to  purchase  it  The  strength  of  this  desire  and  consequent 
value  of  the  plaintiffs'  interest  therein  would  depend  to  a  great 
extent  upon  certain  conditions  of  a  local  character,  which  are 
quite  apparent  to  one  who  is  at  all  familiar  with  coal  mining 
operations;  for  instance,  if  the  defendant  had  exhausted  the  coal 
already  owned  by  it  which  could  be  removed  along  this  entry, 
and  had  coal  lying  beyond  this  land  to  which  it  wished  to  pene- 
trate, and  which  it  could  only  reach  by  crossing  this  land,  the 
value  of  this  coal  for  immediate  mining,  together  with  the  value 
of  the  right  to  cross  this  tract  of  land  to  its  other  coal,  might  be 
very  great  to  the  defendants,  and  the  value  of  the  tract  enhanced 
accordingly;  while,  on  the  other  hand,  if  *®®  defendant  still  ha3 
coal  in  abundance  that  mighl  be  mined  and  transported  through 
this  entry,  or  even  other  entries  owned  by  it,  and  could  thus  con- 
tinue for  a  considerable  period  its  mining  operations  without 
resorting  to  this  coal,  its  value  may  not  have  been  materially  en- 
hanced by  the  construction  of  the  entry.    The  record  discloses 
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quite  clearly  tliat  but  for  this  entry  the  location  of  the  land  i» 
Buch  it  cannot  be  deemed  to  posBess  any  conBiderable  value  for 
mining  purpoees.  The  record  dlBcloses  further  that  only  a  year 
or  two  before  the  defendant  began  to  mine  this  coal  it  purchased 
of  Elizabeth  A.  Forsythe  an  imdirided  fourth  of  these  premieea 
for  seven  hundred  dollars,  of  Nancy  M.  Giffin  an  undivided  one- 
fourth  for  the  same  price,  and  of  James  Oiffin  an  undivided  one- 
fourth  for  six  hundred  dollars,  aggregating  two  thousand  dollars 
for  three-fourths.  For  the  five  twenty-eighths  owned  by  the 
plaintiffs  the  defendant  waa  to  convey  twenty-four  or  twenty-five 
acres  of  SFurface-  The  value  of  this  surface  is  not  stated,  but 
enough  appears  in  the  record  to  raise  a  strong  inference  that  it 
did  not  exceed  five  hundred  or  six  hundred  dollars.  The  exact 
quantity  of  mineral  coal  which  the  land  contains  is  not  stated,, 
but  it  seems  to  have  been  about  one  hundred  and  fifty  acres  in 
all;  forty-eight  and  twenty-nine  hundredths  acres  were  mined. 
Just  how  great  a  proportion  of  the  coal  should  be  left  to  support 
the  roof  of  the  mine  does  not  appear,  but  certainly  not*  more 
than  one-half  of  the  mineral  coal  had  been  removed.  And  of 
that  removed,  five  twenty-eighths  only,  which  equals  about  eight 
and  one-half  acres,  belonged  to  plaintiffs!,  and  yet  a  verdict  for 
nine  thousand  five  hundred  dollars  was  rendered  for  them,  a  sum 
far  in  excess  of  the  value  of  the  entire  ^*^  tract,  but  for  this 
entry,  and  which  could  not  have  been  awarded  to  the  plaintiffa 
if  the  principle  of  compensation  had  been  kept  steadily  in  view. 

If  the  defendant  acted  in  good  faith,  and  as  we  have  seen  the 
evidence  justified  a  finding  that  they  did  so,  they  should  be  held 
to  fuU^compensation,  but  nothing  more. 

We  are  not  disposed  to  question  the  wisdom  of  applying  to* 
cases  of  this  character  that  severe  rule  of  damages  countenanced 
by  the  authorities,  where  bad  faith  or  a  willful  disregard  of  the- 
rights  of  others  is  shown.  In  such  cases,  upon  principles  of  pub- 
lic policy  that  seek  to  discourage  willful  or  wanton  encroach- 
ments on  private  property,  the  principle  of  mere  compensation 
is  not  followed.  The  circumstances  under  which  the  rule  of 
mere  compensation  should  be  disregarded,  as  well  as  the  rule» 
by  which  compensation  itself  may  be  ascertained,  has  long  occu- 
pied the  attention  of  the  courts  of  this  country  and  of  England^ 
and  the  cases  where  discussions  of  its  several  phases  may  be 
found  are  numerous.  Among  the  more  important  of  them  may^ 
be  classed  Martin  v.  Porter,  5  Mees.  &  W.  351;  Morgan  v.  Pow* 
ell,  8  Q.  B.  228;  Wild  v.  Holt,  9  Mece.  &  W.  672;  Mynvi  v.  Brog^ 
Vn,  11  L.  B.  Eq.  188;  Jegon  v.  Vivian,  L.  R  6  Ch.  App.  742; 
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Wood  T.  Morewood^  3  Ad.  &  £.,  N.  3.,  441;  Ecclesiastical  Corns- 
tor  England  y.  Northeastern  By.  Co.,  4  Ch.  Div.  845;  Pother- 
gill  Y.  Phillipe,  L.  B.  6  Ch.  770;  HUton  v  Woods,  L.  B.  4  Eq. 
432;  In  re  United  Merther  Colliery,  L.  B.  15  Eq.  46;  Trotter  v. 
McLean,  13  Ch.  Div.  574;  Illinois  etc.  Coal  Co.  v.  Ogle,  82  111. 
€27;  25  Am.  Bep.  342;  Bobertson  y.  Jones,  71  111.  405;  Maye 
T.  Yappen,  23  Cal.  306;  GoUer  y.  Fett,  30  Cal.  481;  Barton  Coal 
Co.  Y.  Cox,  39  Md.  1;  17  Am.  Bep.  525;  Forsyth  v.  WeUs,  41 
Pa.  St.  291;  80  Am.  Dec.  617;  Lyon  v.  Gonnley,  53  Pa.  St.  ^'^^ 
261;  Waters  y.  Stevenson,  13  Neb.  157;  29  Am.  Bep.  293;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102  Mass.  86;  Austin  v. 
Hnntsville  Coal  etc.  Co.,  72  Mo.  535;  37  Am.  Bep.  446.  Many  of 
4;he  cases  on  the  subject  were  reviewed  by  Judge  Wright  in  Bail- 
way  Co.  Y.  Hutchins,  32  Ohio  St.  571;  30  Am.  Bep.  629.  In  that 
case,  however,  trespassers  had  cut  timber  from  the  lands  of  an- 
other and  converted  it  into  railroad  ties  and  cord  wood,  and  it  is 
quite  evident  that  the  means  of  transporting  the  ties  and  cord 
wood  ^ere  aa  available  to  the  owners  as  to  anyone  else,  so  that  no 
difficulty  in  applying  the  rule  of  damages  such  as  occurs  in  the 
case  before  us  arose  out  of  the  situation  and  conditions  sur- 
rounding the  timber  after  severance.  There  the  wood  and  ties 
into  which  the  timber  had  been  converted  rested  on  the  surface 
of  the  earth,  was  on  the  land  of  the  owner  of  the  timber*  and,  in 
the  nature  of  things,  could  have  been  reached  by  teams  and 
hauled  to  market  direct  or  to  the  line  of  a  common  carrier.  For 
this  purpose  the  construction  of  elaborate  and  expensive  entries, 
tramways,  and  tipples  was  not  necessary.  And  it  is  quite  ap- 
parent that  the  absence  of  this  necessity  enhanced  the  value  of 
the  timber,  and  that  its  value,  whether  as  standing  trees, 'felled 
timber,  or  manufactured  into  railroad  ties  and  cord  wood,  would 
have  steadily  diminished  in  the  same  ratio  that  access  to  it  would 
i>ecome  difficult,  and  if  situated  so  as  to  be  practically  inaccessi- 
ble, would  possess  little  or  no  value  whatever.  So  with  the  coal 
lands  of  the  plaintiffs.  Before  an  entry  had  been  extended  in 
their  direction,  it  must  be  manifest  to  everyone  that  their  value, 
owing  to  their  unfavorable  situation  for  the  purposes  of  mining, 
was  comparatively  small.  Beference  has  already  been  made  to 
the  effect  that  may  have  been  produced  respecting  its  ^^^  value 
by  the  defendants  extending  an  entry  and  tramway  from  their 
tipple  to  the  line  of  this  coal.  The  difficulty  of  determining 
this  effect,  depending  as  it  does  upon  circumstances  the  force  of 
which  is  uncertain,  is  apparent.  In  this  connection,  it  may  be 
well  to  advert  to  the  situation  the  plaintiffs  would  be  in  respect- 
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ing  the  coal  when  severed.  To  them  it  was  without  value  except 
for  the  probability  that  defendants  would  remove  it.  They 
could  not  themselves  transport  it,  or  their  share  of  it^  over  the 
defendant's  tramway^  nor  could  they  reach  it  by  an  independent 
entry,  even  if  that  had  been  in  its  nature  practicable,  because  the 
defendants  owned  twenty-three  twenty-eighths  of  the  land 
through  which  the  entry  must  have  been  extended.  These  con- 
siderations show  the  impracticability  of  attaining  the  ends  of 
juBFtice  by  applying  a  technical  rule  of  damages  to  the  circum- 
stances of  this  case.  The  supreme  court  commission  refused  to 
apply  a  rule  of  that  character  to  the  circumstances  shown  in 
Railway  Co.  v.  Hutchins,  32  Ohio  St.  671;  30  Am.  Bep.  629. 
The  right  of  property  in  the  ties  and  cord  wood  which  were  the 
sabject  of  that  action  while  they  remained  on  land  where  cut  or 
made  was  in  the  owner  of  the  timber.  By  a  well-established 
principle,  the  trespassers  who  felled  the  trees,  and  by  their  labor 
turned  them  into  cord  wood  and  railroad  ties,  did  not  by  these 
unlawful  acts  transfer  the  property  therein  to  themselves.  The 
wood  and  ties  remained  the  property  of  the  owner  of  the  timber, 
and  he  could  have  gone  upon  his  land  and  hauled  them  to  mar- 
ket, sold  them  and  retained  the  proceeds.  Still  further,  if  he 
could  have  identified  them  after  they  had  been  sold  and  delivered 
to  the  railroad  company,  he  could  haye  reclaimed  them  in  specia 
if  he  ^^  had  desired  to  do  so.  This  he  could  do  because 
they  were  his,  and  he  could  not  be  deprived  of  his  property  in 
them  without  his  consent.  The  railway,  by  taking  and  using 
them,  converted  them  to  its  own  use  without  his  consent.  This 
constitutes  trover,  and  by  the  well-established  rules  of  law,  the 
measure  of  damages  is  the  value  of  the  property.  If  these  well* 
settled  rules  of  law  had  been  technically  applied  in  that  case, 
the  measure  of  damages  would  have  been  at  least  the  yalue  of 
the  ties  and  wood  when  converted  to  its  use  by  the  railroad  com- 
pany. The  court  there,  however,  paid  more  regard  to  the  prin- 
ciple of  just  compensation  than  to  those  technical  rules  which 
the  owner  of  the  wood  and  ties  sought  to  have  applied;  and  in* 
stead  of  allowing  him,  in  accordance  with  those  technical  rules, 
the  value  of  those  articles  at  the  time  of  conversion,  limited  his 
compensation  to  value  of  the  timber  as  it  lay  upon  the  earth 
immediately  after  being  felled.  The  principle  that  underlies 
this  case  and  those  cases  which  support  its  conclusions,  and  upon 
which  all  of  them  rest>is  that  of  fully  compensating  one  who  has 
suflFered  injury  to  his  property,  without  doing  injustice  to  oth- 
ers.   This  case  was  again  before  this  court  in  37  Ohio  St.,  page 
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£82,  and,  beginning  on  page  292,  Mcnivaine^  J^  aajB:  ''As  we 
understand  the  rule  laid  down  by  the  commission,  the  yalue  of 
the  timber,  as  enhanced  by  the  labor  of  cutting  down,  was  the 
true  measure  of  damages.  And  surely,  as  the  labor  of  felling  the 
trees  was  a  trespass  on  the  real  estate  of  the  plaintifiF,  who  has 
waived  the  wrong  done  to  his  realty,  such  labor  was  not  an  accee- 
sion  to  the  value  of  his  personal  property,  which  the  trees  first 
became  after  they  were  cut  down  and  severed  from  the  land. 
The  value  at  least  of  the  property  after  it  *'*  became  personal 
was  the  measure  of  the  injury  complained  of  by  the  plaintiff." 

This  rule,  when  applied  to  the  circumstances  of  that  case,  is 
reasonable;  the  mere  felling  of  the  trees  did  not  require  any  ap* 
pliance  beyond  an  ax,  and  was  an  inconsiderable  proportion  of 
the  labor  necessary  to  convert  the  timber  into  either  cord  wood 
or  railroad  ties,  and  did  not  extend  beyond  compensating  the 
plaintiff  for  his  timber  and  the  trespass  which  seems  to  have  been 
willful,  which  had  waived,  to  his  real  estate. 

Judge  McIUvaine,  in  the  course  of  the  opinion,  says  further, 
on  page  294:  ^^ndeed,  it  appears  to  me  to  be  axiomatic  that  be- 
tween man  and  man,  where  no  wrong  was  intended,  equal  and 
exact  justice  is  done  when  the  party  wronged  is  made  whole 
for  all  that  he  has  lost  by  reason  of  being  deprived  of  his  prop- 
erty/' 

If  this  principle  had  been  pursiued  in  ascertaining  the  damages 
suffered  by  the  plaintiffs  on  account  of  the  coal  mined  and  re- 
moved by  the  defendant,  a  verdict  many  times  greater  in  amount 
than  the  value  of  the  entire  coal  in  place  could  not  have  been 
rendered. 

This  result  could  have  been  accomplished  only  in  one  of  two 
ways:  1*  Either  by  applying  to  the  case  some  technical  rule  of 
damages,  which,  though  usually  applicable  to  actions  of  this 
class,  and  generally  with  just  results,  was  in  fact  inapplicable  here 
by  reason  of  some  particular  circumstance  that  distinguished  it 
from  its  class;  or  2.  By  a  misconception  of  the  principles  by 
which  the  market  value  of  the  coal  should  have  been  ascertained. 

The  court,  in  its  instructions  to  the  jury,  regarded  the  coal  as 
a  chattel  from  the  instant  of  severance,  *'''*  and  authorized  the 
jury  to  find  its  market  value  there,  as  if  no  restrictions  whatever 
in  respect  of  its  removal  existed.  It  said  to  the  jury  that  if  the 
defendants  acted  ^'inadvertently  under  the  honest  belief  that 
they  were  entitled  to  mine  it  [the  coal]  and  remove  and  sell  it, 
and  convert  it  to  their  own  use,  then,  in  that  case,  the  plaintiffs 
will  be  entitled  to  recdver  the  value  of  the  coal  inunediately  after 
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the  same  was  severed  from  the  realty  lees  the  cost  of  seyerance.'' 
It  also  instructed  the  jury  that  'In  considering  the  case  in  tiiis 
view,  gentlemen,  you  are  not  to  consider  how  much  it  would 
coet  the  plaintiffs  to  have  mined  the  coal*  imder  the  circum- 
etances,  where  it  laid;  but  how  much  did  it  oost  the  defendant 
to  mine  it  under  the  circumstances  as  you  may  find  them  from 
the  testimony/'  And  refused  to  give  to  the  jury  each  of  the  fol- 
lowing instructions  which  the  defendant  requested,  to  which  re- 
fusal defendant  excepted: 

1.  If  you  find  from  the  evidence  that  the  only  place  where  the 
vein  of  coal  in  question  in  this  case  outcrops  is  at  the  northwest 
comer  thereof,  and  you  find  from  the  evidence  that  it  is  impracti- 
cable or  expensive  to  mine  and  remove  the  coal  by  an  opening 
at  such  place,  these  facts  must  be  considered  as  affecting  the 
Talue  of  the  coal. 

2.  If  you  find  from  the  evidence  that  the  defendant  mined  the 
coal,  believing  in  good  faith  it  owned  it,  and  that  it  had  reason- 
able grounds  for  such  belief,  and  that  the  defendant  had  no  no- 
tice or  knowledge  of  any  claim  or  interest  of  the  plaintiffs,  or  any 
of  them  therein,  then  the  plaintiffs  will  be  entitled  to  recover  the 
value  of  the  coal  in  place  before  it  was  disturbed. 

875  3^  rpj^g  value  of  the  coal  in  place,  or  on  the  floor  of  the 
room,  is  its  market  value  there,  exclusive  of  the  facilities  and  con- 
veniences  afforded  by  defendant's  passageways,  tracksi  cars,  tip- 
ples, and  other  fixtures,  in  removing  it. 

It  is  perfectly  clear  that  when  the  entry  and  tramway  con- 
structed by  defendant  was  extended  up  to  and  touched  the  line 
of  the  coal  in  question,  no  right  to  use  these  means  of  transporta- 
tion accrued  to  the  plaintiffs  below.  True  the  entry  and  tram- 
way were  there,  and  that  circumstance,  as  before  shown,  may 
have  tended  to  enhance  the  value  of  the  coal  in  place,  not,  how- 
ever, because  the  plaintiffs  had  a  right  to  use  them,  but  because 
the  defendant  might  want  the  coal.  If  the  plaintiffs,  while  their 
coal  was  in  place,  had  no  right  to  the  use  of  the  facilities  for 
transportation  thus  belonging  to  the  defendants,  how  can  it  be 
said  that  such  right  would  accrue  to  them  in  case  the  defendant 
in  good  faith,  supposing  it  had  bought  the  coal,  should  sever  a 
portion  of  it?  We  think  such  right  would  not  accrue  under 
those  circumstances.  If  not,  then  the  coal  thus  situated  and 
coneriidered  as  a  chattel  would  possess  little  if  any  value*  Befer- 
cnce  to  these  considerations  has  been  made  because  they  afford 
an  additional  illustration  of  the  difficulties  that  follow  an  at- 
tempt to  adjust  the  rights  of  these  parties  by  applying  to  the 
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facts  of  ihe  case  technical  rules  respecting  the  measmre  of  dam- 
ages. Treat  the  coal  as  a  chattel^  hold  the  acts  of  the  defendants 
to  constitute  a  conveision  of  it,  and  assess  the  damagee  as  though 
the  owners  before  and  at  the  moment  of  its  conversion  had  an 
imrestricted  right  to  transport  it  to  market^  although  in  fact  it 
was  totally  inaccessible  ^^^  to  them.  The  verdict  in  this  case 
shows  the  injustice  that  may  be  thus  produced^ 

The  only  rational  course  to  pursue  in  such  a  case  as  this^  where 
the  defendant  is  a  joint  owner  of  the  coal  in  place  with  the 
plaintiff,  and  acts  upon  the  bona  fide  belief  that  he  has  acquired 
by  purchase  the  interest  of  his  cotenant,  and  has  mined  it  or  a 
portion  of  it>  is  to  ascertain  the  full  value  of  the  coal  in  place 
at  the  time  it  was  mined.  The  severing,  removing,  screening, 
and  marketing  the  coal  should  be  treated  as  one  continued  trans- 
action, and  the  defendant  charged  with  its  value  at  the  time 
he  began  to  mine  it.  This  must  be  determined  by  oonsidera- 
ations,  some  of  which  are  quite  obvious;  as,  for  instance,  quality 
of  the  coal,  the  thickness  of  the  vein  or  veins,  if  more  than  oney 
its  situation  with  reference  to  existing  facilities,  natural  or 
artificial,  for  mining  and  marketing  it  Doubtless  other  circum- 
stances exist  that  bear  more  or  lees  strongly  on  the  question  of 
value  in  place;  but  among  them  ^ould  not  be  classed  the  nec- 
essity, if  any  exists,  that  the  defendants  may  be  under  to  use 
these  land%  after  the  coal  has  been  exhausted,  in  its  future  opera- 
tions,  for  a  right  to  such  use  of  the  land  would  not  accrue  to  de- 
fendant upon  the  exhaustion  of  the  coal  but  by  purchase  only. 

In  Hilton  v.  Wood,  L.  B.  4  Eq.  432,  the  value  of  the  ooal  in 
place  was  made  the  measure  of  damages  against  a  defendant  who 
had  mined  it  under  a  belief  he  was  its  owner.  He  had  bought  of 
one  who  had  no  title,  and,  having  mined  a  part  of  it»  an  action 
was  brought  against  him  by  its  owner  to  restrain  further  miuing^ 
and  for  an  account  of  the  coal  already  mined.  The  syllabus 
reads:  '?n  assessing  compensation  for  coal  already  gotten  by 
^^^  the  defendant,  the  court  being  of  opinion  that  he  had 
worked  it  inadvertently,  and  not  fraudulently,  held  that  he  was 
only  to  pay  the  fair  value  of  such  coal  as  if  he  had  purchased 
the  mme  from  the  plaintiff.**  This  rule  was  applied  by  Parke,. 
B.,  in  Wood  v.  Morewoodi  3  Ad.  &  E.,  440.  The  ooal  in  that  case 
had  been  mined  by  the  defendant  under  a  claim  of  title  that  was 
held  invalid  in  an  action  to  recover  its  value.  Parke,  B.,  *'toli 
the  jury  that  if  they  found  for  the  plaintiff,  they  were  to  de- 
termine what  damages  should  be  given;  that  if  there  was  fraud 
or  negligence  on  the  part  of  the  defendant^  they  might  give,  as 
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damages  tinder  the  count  for  trover,  the  value  of  the  coals  at  the 
time  ihej  became  chatteh^  on  the  principle  laid  down  in  Martin 
V.  Porter,  5  Mees.  &  W.  361,  but,  if  they  thought  the  defendant 
was  not  guilty  of  fraud  or  negligence^  but  acted  fairly  and 
honestly  in  the  full  belief  that  he  had  right  to  do  what  he  did, 
they  might  give  the  fair  value  of  the  coals  as  if  the  coal  fields  had 
been  purchased  from  plaintiff*  The  jury  adopted  the  latter  esti- 
mate, and  found  for  plaintifft  damages  two  hundred  and  ten 
pounds  per  acre,''  This  rule  of  damages,  in  Gnibstance,  was  ap- 
plied in  Jegon  v.  Vivian,  L.  B.  Ch.  App.  742. 

We  cannot  say  that  the  court  of  common  pleas  erred  in  say- 
ing to  the  jury  that  the  value  of  the  coal  when  severed  less  the 
cost  of  severance  would  be  the  measure  of  damages,  in  case  it 
found  the  defendant  had  acted  in  good  faith,  because  there  is  in 
substance  no  difference  between  the  rule  as  thus  stated  and  a 
rule  which  would  fix  the  measure  of  damages  at  the  value  of  the 
coal  in  place,  for  the  very  simple  and  obvious  reason  that  the 
value  of  the  coal  in  place  is  just  equal  to  its  value  when  severed 
less  the  cost  of  severance.  The  statement  ^'^^  of  the  rule  as 
given  by  the  court  doubtless  was  a  principal  cause  which  led  the 
jury  to  find  the  excessive  verdict  rendered  by  it.  Because  it  was 
not  accompanied  by  sufiBcient  qualification,  the  jury  was  suffered 
to  enter  the  field  of  conjecture  and  speculation  without  any  cer- 
tain guides  by  aid  of  which  its  conclusions  should  be  reached. 

Instead  of  saying  to  the  jury  that,  ^'in  considering  the  case 
in  this  view,  gentlemen,  you  are  not  to  consider  how  much  it 
would  cost  the  plaintiffs  to  have  mined  the  coal  under  the  cir- 
cumstances,  where  it  laid;  but  how  much  did  it  cost  the  defend- 
ant to  mine  it  under  the  circumstances  as  you  may  find  them 
from  the  testimony,'*  the  court  should  have  said  that  the  difficul- 
ties attending  its  mining  and  transportation  by  the  plaintiffs 
might  be  very  material  in  fixing  its  value.  If  the  principle  of 
compensating  them  was  to  be  followed,  if  they  were  to  be  given 
the  value  of  what  they  had  lost,  a  consideration  of  all  the  condi- 
tions  that  surrounded  their  property  and  tending  to  affect  its 
value  was  material.  In  this  connection  and  for  the  foregoing  rea* 
sons  the  request  No.  1  should  have  been  given.  It  reads:  *TI  yon 
find  from  the  evidence  that  the  only  place  where  the  vein  of  coal 
in  question  in  this  case  outcrops  is  at  the  northwest  comer  there- 
of, and  you  find  from  the  evidence  that  it  is  impracticable  or  ex- 
pensive to  mine  and  remove  {he  coal  by  an  opening  at  such  place, 
these  facts  must  be  considered  as  affecting  the  value  of  the  coal.'' 

In  the  nature  of  thinge^  the  value  of  the  coal  would  be  affected 
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by  the  circumstances  recited  in  this  proposition.  The  second  of 
the  three  propositions  before  referred  to,  which  the  court  re- 
fused to  give  to  the  jury,  prescribed  the  rule  of  damages  *^  if 
the  defendants  acted  in  good  faith,  at  '^the  value  of  the  coal  in 
place  before  it  was  disturbed/'  This  rule  as  already  shown  did 
not  differ  in  substance  from  that  given,  but  it  was  much  eaaier 
applied  to  the  circumstances  of  the  case  than  the  one  given, 
where  compensation  is  the  end  in  view,  and  we  think  the  de- 
fendant was  entitled  to  have  the  question  of  damages  considered 
from  that  point  of  view,  and  that  the  verdict  was  materially  af- 
fected by  the  refusal  of  the  court  to  instruct  the  jury  according 
to  the  principle  there  announced. 

The  last  of  the  three  propositions  above  noted  which  the  court 
declined  to  give,  relates  to  the  conveniences  afforded  by  the  en- 
try, tramway,  et  cetera,  constructed  by  defendants  for  mining 
and  removing  the  coal.  The  propositions  denied  to  the  jury  the 
right  to  consider  these  facilities  and  conveniences  at  all  in  fixing 
the  damages.  This  proposition  is  too  broad;  for  to  the  limited 
extent  already  adverted  to  which  these  facilities  and  conven- 
iences might  enhance  th^  general  value  of  the  coal,  they  should 
be  considered.  The  purpose  to  be  kept  in  view  is  that  of  com- 
pensating the  plaintiffs  for  all  they  have  lost,  and  that  compen- 
sation should  be  full,  for  without  their  consent  their  property 
has  been  taken.  And  to  accomplish  that  purpose  every  circum- 
stance that  may  tend  to  increase  its  value  should  be  regarded  as 
material. 

Judgment  affirmed. 

Williams  and  Marshall,  JJ., 


COTENANCY  IN  MINING  PROPERTIBS—UABILITY  OP  CO- 
TENANT  EXCLUSIVELY  OPERATING  PROPERTY.— As  between 
tenants  in  common  of  an  opened  and  developed  slate  quarry  the  com- 
pensation  which  the  tenant  out  of  possession  is  entitled  to  receive 
from  the  tenant  in  possession  taking  out  slate  Is  to  be  measured  by 
the  market  value  of  the  slate  in  place,  or  in  a  state  of  nature:  Ap* 
peal  of  Fnlmer,  128  Pa.  St  24;  15  Am.  St.  Rep.  062,  and  note.  In  the 
case  of  a  tenancy  in  common  of  lead  mines,  in  settling  the  accounts 
of  the  occupying  and  operating  tenants,  each  should  be  charged  with 
all  his  receipts  and  credited  with  all  his  expenses,  including  those 
for  necessary  improvements,  on  account  of  the  operation  of  the  mine: 
Graham  v.  Pierce,  19  Gratt.  28;  100  Am.  Dec.  658.  In  the  allowance 
for  improvements,  the  element  of  good  faith  on  the  part  of  the  occu- 
pying tenant  should  be  considered:  Ruffner  ▼.  Lewis,  7  Leigh,  720; 
30  Am.  Dec.  513.  Compare  Foster  v.  Weaver,  118  Pa.  St  42;  4  Am. 
St.  Rep.  573,  where  the  common  property  was  an  oil  leasehold;  Wil- 
liamson V.  Jones  43  W.  Va.  562;  64  Am.  St  Rep.  801;  Huff  v.  Mc- 
Donald, 22  G  a.  131;  68  Am.  Dec.  487,  where  the  property  was  a  gold 
mine;  monographic  note  to  Early  v.  Friend*  78.  Am.  Dec  665-668. 


Mu/,  i6Jtt.]  Stats  v.  JouNsoa,  769 


Statb  v.  Johnbov. 

[tt  Ohio  Btati,  417.] 

ICAYHEM  AND  MAIM  ABB  BQUIVALBNT  W0BD8  ftnd 
mean  the  privation  of  the  use  of  a  limb  or  member  of  the  body,  by 
which  one  Is  rendered  unable  to  defend  himself  or  annoy  his  ad- 
versary.   Hence*  the  biting  of  an  ear  does  not  constitute  a  maiming. 

MAYHEM— INDICTMENT.— The  malicious  biting  by  one  of 
the  ear  of  another  cannot  be  charged  in  an  indictment  as  done  with 
Intent  to  maim,  as  biting  of  an  ear  does  not  constitute  mayhem. 

MAYHEM— INDICTMENT— VARIANCE.— The  unlawful  bit- 
ing of  an  ear,  with  Intent  to  disfigure.  Is  not  an  offense  inferior  to 
that  of  biting  it  with  an  intent  to  malm  under  the  statute.  An  In- 
dictment charging  the  biting  to  have  been  done  with  intent  to  maim 
is  not  supported  by  evidence  of  biting  with  an  intent  to  disfigure. 
In  such  case,  there  la  a  material  variance  between  the  proof  and  the 
allegation. 

MAYHEM-INDICTMENT— CONVICTION  OP  INFERIOR 
OFFENSE.— Under  an  indictment  charging  the  malicious  biting  by 
one  of  the  ear  of  another,  with  intent  to  malm,  the  accused  may  be 
properly  convicted  and  punished  for  the  inferior  offense  of  aggra- 
vated assault  and  battery. 

T.  B-  William^  prosecuting  attome j,  for  the  plaintiff  in  error. 
IL  H.  Donahue^  for  the  defendant  in  error. 


MINSHALL,  J.  David  Johnson  was  prosecuted  on  an 
indictment  presented  by  the  grand  jury  of  the  county^  framed  on 
the  provisions  of  section  6819  of  the  Revised  Statutes.  The 
section,  so  far  as  it  is  applicable  to  this  case,  is  as  follows:  ^'Who- 
ever, with  malicious  intent  to  maim,  or  disfigure,  cutst  bites,  or 
fllits  the  nose,  ear,  or  lip,  cuts  or  disables  the  tongue,  puts  out  or 
destroys  an  eye,  cuts  off  or  ^^  disables  a  limb  or  any  member  of 
another  person,''  is  declared  guilty  of  an  offense  punishable  by 
imprisonment  in  the  penitentiary.  The  indictment  contained 
two  counts.  In  the  first  it  was  charged  that  he  maliciously  ''did 
bite  the  ear  of  one  Beuben  Mitchell  with  intent  to  disfigure,"  and, 
in  the  second,  that  he  maliciously  ''did  mte  the  ear  of  one  Beu- 
ben Mitchell  with  intent  to  maim.''  A  demurrer  was  sustained 
to  the  second  count,  and,  on  a  plea  of  not  guilty,  he  was  acquitted 
on  the  first  count.  The  prosecuting  attorney  took  a  bill  of  ex- 
ceptions to  the  ruling  on  the  demurrer  to  the  second  count,  and 
prosecutes  the  same  here  under  the  provisions  of  the  statute  in 
that  regard,  to  test  the  accuracy  of  the  ruling. 

The  demurrer  presents  the  question  whether  the  malicious 
biting  of  the  ear  of  another  can  be  chaiged  as  done  with  b 
to  maim. 
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There  is  no  qnestion,  we  think,  But  that  ''maim"  as  a  noun, 
and  ''mayhem''  are  equivalent  words,  or  that  maim  is  bnt  a  newer 
form  of  the  word  "mayhem*' — ^the  difference  being  in  the  ortho* 
graphy  and  not  in  the  sense:  Webster's  Unabridged  Dictionary^ 
"Maim/'  as  a  noun,  ia  there  defined  the  same  as  mayhem:  'The 
priyation  of  the  use  of  a  limb  or  member  of  the  body  by  which 
one  is  rendered  unable  to  defend  himself  or  to  annoy  his  ad- 
yersary."  This  is  the  definition  of  mayhem  at  common  law^ 
1  East's  Pleas  of  the  Crown,  393;  1  Wharton's  Criminal  Law,, 
aec.  681.  Hence  the  verb  "to  maim"  is  accurately  defined  in 
Anderson's  Law  Dictionary  as  follows:  "To  commit  mayhem.** 
So,  at  common  lawt  whatever  the  injury  to  any  member  of  the 
body  might  be,  if  it  did  not  permanently  affect  the  physical 
ability  of  the  person  to  defend  himself  or  annoy  his  adversary, 
it  did  not  amount  to  mayhem.  Neither  ^**  the  biting  of  an  ear 
nor  the  slitting  of  the  nose  was  regarded  as  an  injury  of  this 
character:  Clark's  Criminal  Law,  182;  3  Blackstone's  Commen- 
taries, 121.  The  outrage  upon  Sir  John  Coventry,  who  had 
been  set  upon  in  the  street  and  his  nose  slit,  for  words  spoken  in 
parliament,  led  to  the  adoption  of  what  is  known  as  the  Coventry 
act,  22  &  23  Charles  II.  This  act  made  it  a  felony  without  bene- 
fit of  clergy,  where  anyone  unlawfully  cut  out  or  disabled  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut 
off  or  disabled  any  limb  or  member  of  any  other  person*  with  in- 
tent to  maim  or  disfigure  him:  4  Blackstone's  Commentaries, 
206.  Our  statute  is  substantially  the  same.  Any  of  the  in- 
juries there  named,  done  with  intent  "to  maim  or  disfigure*'  is 
punishable  by  imprisonment  in  the  penitentiary.  Whether  it 
be  the  biting  of  an  ear,  or  the  putting  out  of  an  eye,  or  the  cut- 
ting off  of  a  hand,  each  is  alike  regarded  as  a  crime  and  punished 
the  same  way;  or,  in  other  words,  each  is  of  the  same  degree  of 
criminality:    Bev.  Stats.,  sec.  7316. 

The  question  in  the  case  is,  whether  the  second  count  in  the 
indictment  charges  an  offense  against  the  laws  of  the  state.  It 
does  not  for  reasons  stated  charge  a  maiming.  Then  does  it 
charge  the  offense  of  biting  the  ear  with  intent  to  disfigure? 
Such  intent  is  not  averred  in  the  count;  and,  unless  the  intent 
to  maim  includes  the  intent  to  disfigure,  there  can  be  no  convic- 
tion on  the  second  count  for  such  an  offense.  Evidence  of  an 
intention  to  disfigure  would  be  a  fatal  variance  from  the  intent 
laid  in  the  count.  The  intent  in  this  case  must  depend  upon  the 
nature  of  the  injury,  in  connection  with  the  character  of  the 
member  on  which  it  is  inflicted.  ^^  If  the  member  is  not  one  of 
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use  to  the  person  in  defending  himself^  an  injury  to  it  cannot 
be  said  to  have  been  done  with  intent  to  maim.  It  is  provided, 
among  other  things^  in  section  7316  of  the  Bevised  Statutes* 
that:  ^^When  the  indictment  charges  an  offense  including  differ- 
ent degrees,  the  jury  may  find  the  defendant  not  guilty  of  the 
degree  charged  and  guilty  of  an  inferior  degree/'  In  Barber  y. 
Slate,  39  Ohio  St.  660,  it  was  held  that  the  offense  of  cutting 
with  intent  to  kill,  and  that  of  cutting  with  intent  to  wound^ 
are  offenses  of  the  same  degree,  under  the  provisions  of  section 
6820  of  the  Bevised  Statutes,  making  it  an  offense  for  any  one  to 
cut  another  person  "with  intent  to  kill,  wound,  or  maim."  The 
indictment  charged  a  cutting  with  intent  to  kill;  the  verdict  of 
the  jury  was  "guilty  of  cutting  with  intent  to  wound.**  The 
court  held  that  the  indictment  was  not  supported  by  the  verdict, 
for  the  reason  that  the  offense  of  cutting  with  intent  to  wound 
is  not  an  offense  inferior  in  degree  to  that  of  cutting  with  in- 
tent to  kill.  By  a  parity  of  reasoning,  it  follows  that  the  unlaw- 
ful biting  of  the  ear  with  intent  to  disfigure  is  not  an  offense 
inferior  to  that  of  biting  it  with  intent  to  maim;  and  an  indict- 
ment charging  the  biting  to  have  been  done  with  intent  to  maim, 
would  not  be  supported  by  evidence  of  an  intent  to  disfigure — 
there  would  in  such  case,  be  a  material  variance  between  the 
proof  and  the  allegation. 

But  this  does  not  exhaust  the  inquiry,  for  the  question  re- 
mains, Does  the  count  charge  any  offense  against  the  laws  of  the 
state;  if  so,  the  court  erred  in  sustaining  a  demurrer  to  it.  Now, 
it  seems  apparent  that  the  malicious  biting  of  the  ear  of  another, 
whether  to  maim  or  disfigure,  amounts  '^^  to  an  assault  and 
battery — an  offense  inferior  in  degree  to  an  assault  with  intent 
to  maim  or  disfigure — the  offense  charged  being  simply  an  ag- 
gravated form  of  asdault  and  battery  of  which  the  defendant 
could  have  been  convicted  on  the  count  demurred  to,  on  proof 
of  such  an  offense:  Heller  v.  State,  23  Ohio  St.  582;  Barber  ▼. 
State,  39  Ohio  St.  660;  3  Blackstone's  Commentaries,  121. 

For  this  reason  the  court  erred  in  sustaining  a  demurrer  to  it. 

Exceptions  sustained. 


lyhem. 

Mayhem,  under  the  role  of  the  common  law.  Is  the  aet  ef  unlaw- 
fully  and  violently  depriving  another  of  the  use  of  one  or  more  of 
the  members  of  his  bod  j,  rendering  him  less  able.  In  fighting,  either 
to  defend  himself  or  to  annoy  his  adversary.  Therefore,  the  cutting 
off,  or  disabling,  or  weakening  the  hand  or  finger  of  another,  oi 
striking  out  an  eye  or  a  foretooth,  or  a  deprivation  of  those  parts 
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the  loss  of  which  In  all  animals  abates  their  courage,  is  mayhem; 
but  the  cutting  off  of  an  ear,  or  the  nose,  or  the  like.  Is  not  mayhem 
at  the  common  law,  because  they  do  not  weaken  but  only  disfigure 
the  body:  8  Blackstone's  Commentaries,  121;  4  BlaclLStone's  C!om« 
mentaries,  205;  1  East's  Pleas  of  the  Grown,  393. 

Both  the  Bnglish  and  American  statutes  of  the  greater  number  of 
the  states  of  the  United  States  have  greatly  enlarged  the  scope  of 
the  offense  or  crime  of  mayhem,  which  now  generally  Includes  all 
malicious  in  juries  which  disable  or  disfigure  the  person.  Although 
the  statutes  of  the  different  states  are  not  uniform,  the  above  rule  will 
be  found  to  apply  under  nearly  all  of  them,  without  regard  to  the 
particular  manner  in  which  the  Injury  is  inflicted,  whether  by  stab- 
bing, cutting,  shooting,  biting,  striking  or  gouging:  United  States  t. 
Scroggins,  1  Hemp.  478;  Baker  ▼.  State,  4  Ark.  5d. 

It  may  be  noticed  in  passing  that  the  word  "malm"  or  ''maiming** 
is  used  in  the  statutes  synonymously  with  the  word  "mayhem." 
When  the  statute  speaks  of  disabling  or  disfigurement  of  a  limb  or 
a  member  of  the  body  as  a  maiming,  a  permanent  injury  ts  contem- 
plated such  as  at  common  law  would  constitute  a  mayhem.  Hence, 
a  temporary  disabling  of  a  finger,  an  arm,  or  an  eye  is  not  sufficient 
to  constitute  the  statutory  offense:  State  ▼.  Briley,  8  Port  472.  The 
contrary  rule  was,  however,  maintained  in  Slatterly  v.  State,  41  Tex. 
619,  where  it  was  held  that  the  loss  of  a  member  of  the  body  through 
the  willful  act  of  another  to  such  an  extent  as  to  substantially  de- 
prive him  of  it  at  the  time  of  the  injury  was  mayhem,  though  such 
member  was  put  back  in  its  proper  place  and  afterward  grew  there. 
In  this  case  it  was  held  to  constitute  mayhem  to  bite  off  a  portion 
of  the  nndw  lip  of  another. 

It  was  held  in  United  States  v.  Asklns,  4  Granch  O.  0.  98,  that 
under  a  statute  making  it  a  felony  to  unlawfully  cut  out  or  disable 
the  tongue,  put  out  an  eye,  slit  ai  nose,  bite  or  cut  off  a  nose  or  lip, 
or  cut  off  or  disable  any  limb  or  member  of  any  person,  with  intent 
to  maim  or  disfigure,  an  ear  could  not  be  disabled  within  the  mean- 
ing of  the  statute,  and  was  not  intended  to  be  Included  thereby.  The 
rule  as  laid  down  in  this  case  is,  we  think,  opposed  to  reason,  and 
it  certainly  is  not  upheld  by  the  authorities  generally,  which  hold, 
under  similar  statutes,  that  the  biting  off  of  a  human  ear  is  mayhem 
or  a  maiming,  according  as  the  word  is  used  in  the  statute:  Molette 
V.  State,  49  Ala.  18;  People  v.  Golden,  62  Gal.  642;  State  T.  Gonahan, 
10  Wash.  268;  State  v.  Skidmore,  87  N.  G.  509. 

It  seems  that  in  order  to  constitute  the  crime  of  maiming  or 
mayhem  by  biting  of  or  off  of  a  human  ear.  It  must  be  shown  that 
a  sufficient  portion  of  the  ear  was  maliciously  severed  from  the  body 
of  the  injured  person  by  the  accused  to  attract  observation  and  Im- 
pair comeliness:  State  v.  Harrison,  80  La.  Ann.  1329.  A  biting  off 
of  a  small  portion  of  the  ear,  which  does  not  disfigure  the  person, 
and  can  only  be  discovered  upon  close  inspection  or  examination, 
when  attention  is  directed  to  it,  is  not  mayhem  under  such  statutes: 
State  V.  Abram,  10  Ala.  928.  But  the  offense  may  be  committed 
without  the  entire  severance  or  mutilation  of  the  ear.  It  is  sufficient 
If  part  only  is  severed,  provided  such  part  is  not  merely  the  outside 
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•kin,  and  Ui  so  large  as  to  make  It  perceptible  to  anyone  that  part 
of  the  ear  Is  gone:  State  t.  Glrkln,  1  Ired.  121. 

The  biting,  slitting,  or  tearing  off  of  the  nose  of  a  hanum  being 
with  Intent  to  dlsfigore  him  Is  mayhem:  State  t.  Jones,  70  Iowa* 
606. 

To  deprive  one  of  his  front  tooth,  unlawfully  and  malldonsly,  Is 
to  maim  him  within  the  meaning  of  the  Texas  statute:  High  y.  State* 
26  Tex.  App.  646;  8  Am.  St  Rep.  488. 

Biting  off  the  end  of  a  thumb  of  another  may  be  a  maiming,  bulj 
biting  off  a  portion  of  a  member  of  a  person's  body  is  not  necessarily 
a  maiming.  In  such  cases,  It  should  be  left  to  the  Jury  to  determine 
whether  or  not  the  Injury  Inflicted  Is  such  as  substantially  deprives 
the  Injured  person  of  the  member:  Bowers  v.  State,  224  Tex.  App. 
642;  6  Am.  St.  Rep.  90L 

The  willful  and  malicious  shooting  off  of  the  toe  ot  another  may 
constitute  maiming:  Davis  v.  State,  22  Tex.  App.  46. 

Putting  out  the  eye  of  one  by  another  Is  maiming  or  mayhem.  If 
the  act  is  done  willfully  and  maliciously  with  Intent  to  malm:  Ohlck 
▼.  State,  7  Humph.  161. 

Under  a  statute  making  It  mayhem  to  cut  off  the  organs  of  genera* 
tlon  of  another,  a  master  may  be  Indicted  and  convicted  of  that 
crime  for  the  castration  of  his  own  slave:  Weriey  ▼•  State,  11 
Humph.  ITL 

Under  a  statute  making  It  mayhem  to  maliciously  and  willfully 
Injure,  wound,  or  disfigure  the  private  parts  of  another  with  Inten- 
tion to  malm  or  disfigure  the  person  injured,  although  such  wound- 
ing or  disfigurement  does  not  amount  to  castration,  a  willful  and 
malicious  Injury  Inflicted  upon  the  private  pans  of  a  female  with 
Intent  to  disflgure  them  is  mayhem:  Kitchens  v.  Georgia,  80  Qa.  810; 
Moore  v.  States  4  Ghand.  168.  In  the  latter  case,  It  was  held  that  it 
mtist  have  been  the  Intent  of  the  statute  to  give  the  same  protection 
to  the  Internal  private  organs  of  the  female  that  It  did  to  the  external 
organs  of  the  male:  Moore  v.  State,  4  Chand.  170;  and  In  Kitchens  v. 
State,  80  Ga.  811,  it  was  very  appropriately  said  that  *the  question 
Is,  whether  the  private  parts  of  females  are  protected  against  wound- 
ing or  disflgurement,  or  whether  the  protection  extends  only  to 
males.  The  military  or  combative  importance  of  the  organ  or  mem- 
.  ber  Injured  or  destroyed,  to  which  the  old  common  law  had  special 
regard,  is  of  no  signiflcance  whatever  as  a  constituent  of  mayhem 
under  our  code.  Whether  capacity  for  attack  or  defense  has  been 
lessened  by  the  maiming  Is  utterly  irrelevant  and  ImmaterlaL  The 
code  looks  not  to  the  flghting,  to  giving  or  shunning  blows,  but  to 
maintaining  the  Integrity  of  the  person,  the  natural  completeness 
and  comeliness  of  the  human  members  and  organii,  and  the  preserva- 
tion of  th^r  functions."  He  who  destroys  either  of  these^  with  In- 
tent, willfully  and  maliciously,  either  to  malm  or  disflgure  another, 
is  guilty  of  mayhem:  Kitchens  v.  State,  80  Ga.  812.  The  same  may 
be  said  of  all  the  statutes  of  the  different  states  which  make  It  a 
crime  for  one  person  to  willfully  and  maliciously  Injure  or  deprive 
another  of  a  member  of  his  body,  with  Intent  to  malm  or  disflgure 
lilm. 
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Iwtent^To  coostlttite  the  crime  of  maiminir  or  mayhem,  the  act 
most  be  done  both  willfully  and  maltcloosly.  In  such  case  a  willful 
act  is  ope  committed  with  an  evil  intent,  without  reasonable  ground 
for  believing  it  to  be  lawful,  and  without  legal  Justification.  A 
malicious  act  is  one  done  in  a  state  of  mind  which  shows  a  heart 
regardless  of  social  duty,  and  fatally  bent  on  mischief;  a  wrongful 
act  intentionally  done  without  legal  justification  or  excuse:  Bowers 
v.  State,  24  Tex.  App.  542;  5  Am.  St.  Rep.  901. 

While  an  act,  to  constitute  mayhem,  must  be  done  willfully  and 
maliciously,  it  is  not  necessary  that  it  shall  be  done  premeditatedly, 
as  malice  aforethought  is  not  an  essential  element  of  the  crime,  and 
proof  of  premeditation  or  deliberation  is  not  required:  People  v. 
Wright,  83  Cal.  664;  State  v.  Simmons,  3  Ala.  497;  Tarill  t.  State, 
86  Tenn.  523;  State  v.  Skidmore,  87  N.  G.  509;  State  v.  Crawford,  2 
Dev.  425;  State  v.  Girkin,  1  Ired.  121;  Hayden  ▼.  State,  4  Blackf. 
546;  Molette  v.  State,  49  Ala.  18.  The  intent  required  by  the 
statutes  to  constitute  the  crime  of  mayhem  may  be  defined  to  be  a 
purpose  at  the  time  to  do,  without  lawful  authority  or  necessity, 
that  which  the  statute  forbids:  State  v.  Hair,  37  Minn.  351.  Under  a 
statute  against  malicious  mayhem,  it  is  not  necessary  to  prove  pre- 
meditated design  in  order  to  convict,  and  a  request  to  charge  that 
to  constitute  the  crime  the  act  must  have  been  done  by  the  nccused 
with  a  premeditated  design  or  intention  is  properly  refused:  United 
States  V.  Gunther,  5  Dak.  234. 

To  support  an  indictment  for  mayhem  for  putting  out  an  eye  of 
another,  it  is  not  necessary,  where  the  act  is  done  in  a  sudden  conflict, 
that  the  defendant  should  have  formed  the  design  previous  thereto 
In  order  to  constitute  the  crime.  It  is  sufficient  if  he  maliciously  and 
Intentionally  does  the  act  in  pursuance  of  a  design  formed  during 
the  conflict:  State  v.  Simmons,  3  Ala.  497.  Under  an  Indictment  for 
disfiguring  the  person  of  another  during  a  sudden  confiict,  it  is  not 
necessary  to  constitute  the  crime  that  the  accused  had  formed  a 
premeditated  design  to  inflict  the  injury:  State  v.  Jones,  70  Iowa, 
505. 

The  New  York  statute  defining  mayhem  especially  makes  a  "pre- 
meditated design'*  an  essential  element  of  the  crime,  and  under  such 
statute  such  design  must  be  pleaded  and  proved,  and  cannot  be  In- 
ferred from  the  commission  of  the  act  itself  alone.  Hence,  if  the 
act  is  done  in  a  sudden  affray,  the  case  is  not  brought  within  the 
statute,  without  proof  of  premeditation:  Godfrey  v.  People,  63  N.  T. 
207;  Tully  v.  People,  67  N.  Y.  15.  The  same  rule  prevails  in  Oregon: 
State  V.  Cody,  18  Or.  506. 

Although  under  statutes  relating  to  mayhem  and  maiming  the 
injury  must  be  willfully  infiicted  with  intent  to  maim,  "injure,  dis- 
figure, or  disable,"  the  intent  is  to  be  presumed  from  the  fact  of 
injury  or  act  of  maiming,  unless  the  contrary  appears:  State  t. 
Crawford,  2  Dev.  425;  State  v.  Bvans,  1  Hayw.  325;  State  v.  Qirkin, 
1  Ired.  121;  State  v.  Hair,  37  Minn.  351.  The  fact  being  unlawful 
In  itself,  a  malicious  intent  is  presumed  therefrom:  Baker  y.  State^ 
4  Ark:  56;  Werley  v.  State,  11  Humph.  171. 

If  one  person  disfigures  another  in  the  midst  of  an  altercation,  a 
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Bpecifle  intent  on  the  part  of  the  defendant  to  disfigure  Is  an  essen« 
tlal  element  of  the  crime;  but  such  intent  may  be  inferred  or  pre- 
sumed if  he  did  the  act  deliberately  and  the  disfigurement  was 
reasonably  to  be  apprehended  as  the  natural  and  probable  conse- 
quence of  the  act:  State  v.  Jones,  70  Iowa,  605;  High  v.  State,  28 
Tex.  App.  545;  8  Am.  St  Rep.  488;  Ridenour  v.  State,  38  Ohio  St 
272.  Under  the  Tennessee  statute  relating  to  mayhem  a  specific  in* 
tent  or  purpose  to  maim  or  disfigure  is  not  an  essential  element  of 
the  crime:  Terrill  v.  State,  86  Tenn.  523. 

/fidic/mfffif.— In  general,  it  may  be  said  that  while  it  is  not  abso- 
lutely necessary  to  employ  the  exact  words  of  the  statute,  it  is  well 
settled  that  the  offense  as  to  the  facts  and  circumstances  must  be 
brought  within  the  provisions  and  limitations  of  the  statute  creating 
it,  either  by  the  terms  employed  in  the  act  or  others  clearly  and 
necessarily  equivalent:  Commonwealth  t.  Clark,  6  Gratt  675-681; 
TuUy  T.  People,  67  N.  T.  15.  The  Indictment  must  state  that  the  act 
constituting  the  crime  was  done  willfully,  intentionally,  and  ma- 
liciously: State  V.  Ormond,  1  Dev.  &  B.  119.  An  indictment  charg« 
Ing  the  crime  of  maiming  in  the  words  of  the  statute  is  sufficient, 
though  it  fails  to  allege  that  the  injured  party  was  maimed:  Guest  v. 
State,  19  Ark.  405;  Kitchens  t.  State,  80  Ga.  810;  State  v.  Absence, 
4  Port  397.  It  has  been  held,  however,  that  an  indictment  for  maim- 
ing must  also  charge  that  the  injured  party  was  maimed  by  the  act 
alleged:  Chick  v.  State,  7  Humph.  161;  Commonwealth  v.  Lester,  2 
Va.  Cas.  198.  An  indictment  for  mayhem  or  maiming  need  not  charge 
the  offense  to  have  been  committed  feloniously,  for  if  it  charges  It 
to  have  been  done  willfully  and  maliciously  it  is  sufficient:  State  v. 
Absence,  4  Port  397;  Davis  v.  State,  22  Tex.  App.  45.  In  State  T. 
Vowels,  4  Or.  825,  it  was  held  that  any  offense  made  punishable  by 
statute  and  in  its  nature  similar  to  the  common-law  crime  of 
mayhem,  might  in  an  indictment  therefor,  be  denominated  mayhem, 
although  that  specific  word  was  not  used  in  the  statute.  An  indict- 
ment for  mayhem,  whch  charges  in  one  count  that  the  defendant 
did  "slit,  cut  off,  and  bite  off  an  ear,"  is  not  bad  for  duplicity:  State 
V.  Alley,  8  Heisk.  8.  Nor  need  the  indictment  state  whether  It  was 
the  right  or  the  left  ear:  State  v.  Green,  7  Ired.  89.  If  the  statute 
affixes  a  penalty  when  an  act  is  done  with  intent  to  maim,  disfigure, 
or  disable,  in  the  disjunctive^  the  indictment  therefor  should  charge 
the  intents  conjunctively,  and  the  proof  of  either  will  support  the 
indictment:  Angel  v.  Commonwealth,  2  Va.  Cas.  231.  An  indictment 
for  mayhem  charging  that  the  accused  "destroyed**  the  thumb  of  the 
prosecutor  is  not  defective  as  failing  to  use  the  statutory  word  "dis- 
abled,** and  Is  supported  by  proof  that  the  thumb  was  dlsabledi 
Tully  V.  People.  67  N.  Y.  16. 
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HtJNIOIPAIi  CORPORATIONS-POWER  TO  ACQUIRIB 
LAND  FOR  DONATION  PURPOSES.— A  municipal  corporation  has 
no  power,  by  deed  of  purchaset  to  legally  acquire  title  to,  and  hold 
real  estate  for,  the  sole  purpose  and  with  the  sole  intent  of  donating 
it  to  persons  or  corporations  to  procure  the  construction  and  opera- 
tion of  manufacturing  plants  within  the  municipality. 

MUNICIPAL  CORPORATIONS  HAVE  SUCH  CAPACITIES 
and  powers,  and  such  only,  as  are  expressly  granted,  and  such  as 
may  be  implied  as  essential  to  carry  into  effect  thoee  expressly 
granted.  Ail  doubtful  daims  to  power  are  resolved  against  the  cor- 
poration. 

MUNICIPAL  CORPORATIONS-POWER  TO  ACQUIRE 
LAND  FOR  DONATION  PURPOSES.— If  a  municipality  pays  out 
its  corporate  funds  for  the  purchase  of  land  to  be  donated  by  it  to 
a  person  or  corporation  as  an  inducement  to  build  and  operate  manu- 
facturing4>lant8  within  the  corporate  limits,  the  money  is  unlawfully 
expended,  and  the  deed  taken  by  the  city  purporting  to  convey  such 
land  is  void. 

MUNICIPAL  CORPORATIONS-POWER  TO  ACQUIRE 
LAND  FOR  DONATION  PURPOSES— RIGHT  TO  RECONVEY- 
ANCE.— If  a  municipality  has  purchased  lands  with  Its  corporate 
funds,  and  has  donated  it  to  a  person  as  an  inducement  for  him  to 
construct  and  operate  manufacturing  plants  within  the  municipality, 
it  is  not  entitled  to  maintain  an  action  in  a  court  of  equity  to  compel 
a  reconveyance  of  the  land  to  it  with  possession,  together  with  a 
cancellation  of  its  own  conveyance.  In  such  case,  the  court  will  not 
aid  either  party,  but  will  leave  them  where  they  have  placed  them- 
•elyea. 

EQUITT^PARTIES  IN  PARI  DELICTO  are  not  entitled  to 
relief  in  equity.  The  court  must  refuse  to  aid  either,  and  must  leave 
them  where  by  their  illesai  acts  they  have  placed  themselves. 

The  village  of  Mineral  City  purchased  three  acres  of  land  in 
fee  and  paid  therefor  out  of  the  corporate  funds  of  such  munici- 
pality. It  purchased  this  land  for  the  sole  purpose  of  donating 
it  to  some  person  or  corporation  as  an  inducement  ix>  construct 
and  operate  manufacturing  plants  within  the  corporate  limits. 
It  conveyed  the  land  to  one  Markley  as  a  pure  donation,  to  pro- 
cure him  to  construct  and  operate  such  plants  in  accordance  with 
an  agreement  to  that  effect  entered  into  between  the  parties. 
Markley  took  poasesBion,  but  failed  to  keep  his  agreement,  and 
the  city  brought  thie  action  to  obtain  a  decree  setting  aside  its 
conveyance  to  Markley,  to  require  a  reconveyance  from  him,  and 
for  possession  of  the  property.  Judgment  for  the  plaintiff*  and 
Markley  appealed. 

A.  W.  Patrick  and  Neeley  ft  Patrick,  for  the  plaintiff  in  entxE. 

B.  S.  Bonen^  for  the  defendant  in  error. 
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^'^  SPEAB,  C.  J.  The  pleadings  and  findings  of  fact  pre- 
sent tliis  question:  Had  the  Tillage  power,  by  deed  of  purchase^ 
to  legally  acquire  title  to  and  hold  real  estate  for  the  sole  pur- 
pose and  with  the  sole  intent  of  donating  the  same  to  procure 
the  construction  and  operation  of  manufacturing  plants  within 
its  limits? 

^^  Two  sections  of  the  constitution  seem  to  bear  upon  the 
subject.  One,  section  6  of  article  13,  makes  it  the  duty  of  the 
general  assembly,  in  providing  for  the  organization  of  munici- 
palities, to  restrict  their  power  of  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  the  abuse  of  such  power.  The 
other,  section  6  of  article  8,  expressly  denies  to  the  assembly 
power  to  authorize  any  such  corporation  to  become  a  stockholder 
in  any  joint  stock  company,  corporation,  or  association  whatever, 
or  to  raise  money  for,  or  loan  its  credit  to,  or  in  aid  of,  any  such 
company,  corporation,  or  association.  And  that  this  interdict 
applies  as  well  to  the  case  of  an  individual  as  to  the  aggrega^ 
tions  named  is  without  question.  It  is  intended  to  prevent  the 
union  of  public  and  private  capital  in  any  enterprise  whatever. 

In  considering  the  attitude  of  the  village  in  this  controversy^ 
we  must  look  at  the  entire  scheme  that  was  proposed  to  be  ac- 
complished. The  first  step  was  to  pay  out  money  of  the  munici* 
pality  in  the  purchase  of  land*  The  next  was  a  donation  of  the 
land  80  acquired  to  some  one  willing  to  contract,  and  that  per- 
son, in  turUf  to  construct  and  operate  the  manufacturing  planta 
for  the  proposed  benefit  of  the  people.  The  village  was  not  to 
share  as  a  partner  in  the  enterprise,  nor  to  loan  its  credit  for 
that  purpose,  nor  did  it  do  so;  but  it  did  propose,  by  the  wrong- 
ful use  of  corporate  funds,  to  make  a  purchase,  intending  there- 
after to  make  a  gift  of  the  property  so  to  be  acquired,  both  of 
which  things  it  undertook  to  do.  It  cannot  be  doubted  that  the 
scheme  taken  as  a  whole  was  clearly  violative  of  the  spirit  of  the 
sections  of  the  constitution  cited.  And,  notwithstanding  this, 
the  proposition  of  the  village  is,  that  a  court  of  ^^  equity 
should  aid  it  in  recovering  that  which  it  has  undertaken  to  ac- 
quire by  a  scheme  forbidden  by  law,  and  has  parted  with  in  com» 
pliance  with  a  contract  which  it  had  no  power  to  make. 

It  is  to  be  borne  in  mind  that  we  are  dealing  with  the  status 
and  capacity,  not  of  a  natural  person*  but  of  a  corporate  one,  a 
mere  creature  of  the  law,  an  artificial  entity  which,  having  ne 
natural  rights  or  powers,  exists  and  operates  only  by  virtue  of 
the  law  of  its  creation.  And  we  suppose  it  to  be  settled  that  our 
municipalities  have  such  capacities  and  powers,  and  such  only^ 
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as  are  expressly  granted,  and  finch  as  may  be  implied  as  essen- 
tial to  cany  into  effect  those  which  are  expressly  granted,  and 
that  doubtful  claims  to  power  are  resolyed  against  the  corpora- 
tion: Cooley^B  Constitutional  Limitations,  231,  232;  Minturn  y. 
Larue,  23  How.  435;  St.  Louis  v.  Bell  Teleph.  Co.,  96  Mo.  623; 
9  Am.  St.  Bep.  370;  1  Dillon  on  Municipal  Corporations,  sees. 
B9,  457;  2  Dillon  on  Municipal  Corporations,  sec.  936;  Bavenna 
y.  Pennsylyania  Co.,  45  Ohio  St.  118.  So  that  the  question  re- 
solyes  itself  into  this:  Has  the  power  leen  clearly  granted  to 
yillages  to  accept  title  to  land  for  the  express  purpose  of  donat- 
ing it  for  the  encouragement  of  local  improyements?  If  not,  is 
such  power  to  be  applied  as  essential  to  carry  into  effect  other 
clearly  granted  powers? 

The  right  of  a  municipality  to  acquire  property  is  giyen  by 
paragraph  33  of  section  1692  of  the  Beyised  Statutes^  in  these 
words:  ^To  acquire  by  purchase,  or  otherwise,  and  to  hold  real 
estate,  or  any  interest  therein,  •  •  •  .  for  the  use  of  the  corpo- 
ration, and  to  sell  or  lease  the  same.''  Here  is  specific  mention 
of  the  purposes  for  which  land  may  be  acquired.  The  control- 
ing  idea  is  that  the  property  must  be  for  the  use  of  the  corporar 
tion.  '*^  This  idea  of  use  implies  power  to  hold;  it  implies,  be- 
yond thi»  a  jus  dispondendi,  a  power  to  deal  with  the  property* 
If  such  power  does  not  exist,  then  its  attempted  acquisition 
would  be  an  idle  performance.  The  two  ideas  are  inseparable; 
if  the  municipality  is  without  power  to  hold  and  dispose  of  the 
property,  then,  by  the  6ame  token,  it  is  without  power  to  acquire. 
And  we  are  necessarily  confined,  in  treating  of  the  purpose  of 
acquisition,  to  the  express  purpose,  yiz:  'The  use  of  the  corporar 
tion,''  for,  applying  the  maxim,  Expressio  unius  est  exclusio 
alterius,  all  other  purposes  are  excluded.  It  would  follow,  there- 
foret  that  if  the  land  be  for  the  use  of  the  municipality,  for 
some  legitimate  corporate  purpose,  then  power  is  giyen  by  the 
clause  quoted  to  acquire  it,  and  necessarily  power  to  hold  and 
dispose  of  it.  But  if  it  be  not  for  the  use  of  the  corporation, 
that  is,  for  a  use  to  which  the  corporation  may  lawfully  deyote 
it,  then  this  clause  giyes  no  capacity  to  receiye  or  power  to  hold. 
Another  paragraph  of  the  same  section  giyes  power  to  accept  be- 
quests, but  that  is.  not  inyolyed  here,  and,  so  far  as  we  are  awar^ 
tiiere  is  no  general  power  giyen  to  acquire  real  estate  except  by 
the  paragraph  quoted.  Not  only,  therefore,  is  there  no  clear 
expression  of  a  purpose  to  giye  power  to  acquire  and  hold  real 
estate  for  speculatiye  purposes,  but  the  proyisions  upon  the  sub- 
]ect»  statutory  and  con8titutional,olearly  establish  that  no  such 
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power  is  intended.  The  chief  function  of  a  municipality  being 
to  regulate  local  goyemmental  affairs  because  they  may  be  dealt 
with  better  by  the  people  interested  than  by  a  distant  central 
power,  we  cannot  assume  a  purpose  to  invest  such  corporation 
with  the  powers  or  capacities  of  indiyiduals,  or  of  priyate  corpo- 
xations;,  ^'^^  for  objects  not  pertaining  to  municipal  rule,  since 
that  would  be  to  pervert  the  institution  from  its  legitimate  ends^ 
and  to  require  of  it  duties  which  it  is  not  adapted  satisfactorily  to 
execute,  and  which  are  not  necessary  to  enable  it  to  discharge  the 
appropriate  functions  and  duties  of  local  administration.  It  fol- 
lows that  no  such  power  is  to  be  implied  as  essential  to  carry  into 
effect  the  power  which  is  in  terms  given. 

If  we  are  right  in  these  conclusions,  then  it  results  that  the 
attempted  purchase  by  the  village  of  the  Lechner  heirs,  gave  to 
the  municipality  no  title  to  the  land,  either  legal  or  equitable. 

This  being  the  situation,  how  does  it  leave  the  parties? 
Markley  is  in  possession.  The  attempted  deed  of  the  village  gave 
him  no  title,  but,  on  the  other  hand,  the  village  has  no  title  to 
be  restored.  It  cannot  prevail  except  through  the  medium  and 
with  the  aid  of  the  illegal  transaction  to  which  it  was  a  party, 
and  hence  it  can  have  no  standing  in  a  court  of  equity,  because 
it  asiks  affirmative  relief  under  circumstances  showing  that  it  is 
itself  in  the  wrong.  The  defendant  is  equally  in  pari  delicto. 
The  court  will,  therefore,  refuse  aid  to  either,  but  leave  them 
where,  by  their  legal  acts,  they  have  placed  themselves:  Thomas 
V.  Cronise,  16  Ohio,  54;  State  v.  Buttles,  3  Ohio  St.,  309;  Com- 
missioners v.  Andrews*  18  Ohio  St.  49;  Board  of  Education  v. 
Thompson,  33  Ohio  St.  321;  Kahn  v.  Walton,  46  Ohio  St.  195. 

It  is  insisted  that  Markley  having  taken  a  deed  from  the  vil- 
lage, is  estopped  to  deny  the  title  of  his  grantor.  But  Mark- 
ley  does  not  attempt  to  stand  on  that  title.  He  distinctly  repud- 
iates it.  But  if  he  did,  the  contract  which  the  plaintiff  itself 
*•*  pleads,  and  the  finding  of  the  circuit  court,  disclose  fully 
the  illegal  character  of  the  transaction. 

Attention  is  called  to  section  21  of  the  Bevised  Statutes,  and 
the  proposition  is  advanced  that  the  attempt  of  the  village  to 
<»onvey  to  Markley  may  be  treated  as  an  illegal  loan  or  deposit 
of  the  property  of  the  village,  which,  by  this  section,  it  is  au- 
thorized to  recover  back.  The  section  cannot  apply.  We  Have 
already  found  that  the  land  in  question  was  not  the  property  of 
the  village.  The  spirit,  if  not  the  letter,  of  this  statute  was  vio- 
kted  bj  the  act  of  the  municipal  officers  in  unlawfully  paying 
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fhe  money  of  the  village  to  the  Lechner  hein*  not  in  their  futile 
attempt  to  conyey  what  the  Tillage  did  not  own- 

The  ease  of  the  Tillage  seems  to  rest  upon  the  proposition 
that  the  mnnidpality,  while  it  is  not  bound  by  the  illegal  acts^ 
of  its  officers,  neTertheleas  may  affirm  in  part  what  they  did,  and 
thus  reap  whatever  benefit  may  result  from  their  acts.  The 
proposition  is  not  tenable.  Its  weakness  lies  in  the  unfounded, 
assumption  that  the  illegality  of  the  transaction  consists  wholly 
in  the  unauthorized  acts  of  tiie  agents.  We  haTO  already  founci 
that  the  scheme  could  have  no  legal  basis  because  of  the  inherent 
incapacity  of  the  municipality  to  enter  into  it. 

But  it  is  insisted  that  to  deny  the  relief  sought  by  the  Tillage 
would  be  to  put  it  in  the  power  of  Tillage  authorities  to  make 
wrongful  use  of  corporate  funds^  and  then  refuse  relief  to  the 
wronged  corporation.  We  think  not;  at  least  not  necessarily  so. 
If  the  Tenders,  at  the  time  of  the  attempted  couTeyance  to  the 
Tillage,  and  the  receipt  by  them  of  the  alleged  purchase  money, 
were  aware  of  the  purpose  of  the  Tillage  authorities  in  their  at- 
tempt ^^  to  acquire  tiie  property,  no  reason  is  perceiTed  why  an 
action  may  not  be  maintained  to  recoTcr  of  them  the  money  tiius 
illegally  appropriated,  and,  failing  that  remedy,  it  is  not  impos- 
sible that  the  Tillage  officers,  who  thus  undertook  to  make  unau- 
thorized use  of  the  Tillage  funds*  may  be  liable.  Of  course,  how- 
CTcr,  we  do  not  undertake  to  decide  these  questions.  They  are 
not  iuTolTod  in  this  controTersy,  nor  are  the  proper  parties  be* 
fore  us. 

Judgment  of  the  circuit  court  rcTcrsed  and  petition  below 
dismissed. 


MUNICIPAL  CORPORATIONS— POWERS.— A  municipal  corpora- 
tion i>osses6e8  no  powers  except  those  conferred  npon  it  expressly 
or  by  fair  implication  by  the  law  creating  it,  or  statutes  applicable 
thereto,  and  such  other  powers  as  are  essential  to  the  attainment 
and  maintenance  of  its  declared  objects  and  purposes.  It  cannot  do 
any  act,  nor  make  any  contract,  nor  incur  any  liability,  not  thua 
authorized:  Winchester  t.  Redmond,  93  Va.  711;  57  Am.  St  Bep. 
822,  and  note;  Detroit  Citizens'  Street  Ry.  Co.  T.  Detroit,  110  Mich. 
884;  64  Am.  St  Rep.  350,  and  note. 

MUNICIPAL  CORPORATIONS-POWER  TO  AID  PRIVATB 
CORPORATIONS.— The  Talldity  of  statutes  authorizing  municipal 
corporations,  expressly  or  by  necessary  implication,  to  subscribe  to 
the  stock,  or  issue  bonds  for  the  benefit  of  railroad  or  other  corpora- 
tions, has  been  frequently  passed  upon.  Following  the  general  rules 
of  construction  applicable  to  the  powers  of  municipal  corporations, 
it  is  plain  that  in  the  absence  of  leglslatlTe  authority,  municipal 
corporations  cannot  exercise  such  functions:  See  monographic  note 
to  Sharpless  T.  Mayor,  59  Am.  Dee.  782-790;  extended  note  to  Lowell 
T.  Boston,  15  A  m.  Rep.  50-02. 
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EQUITY— PARTIES  IN  PARI  DELICTO.— Parties  in  pari  delicto 
will  not  be  aided  or  interfered  with  by  a  court  where  the  subject 
matter  of  the  suit  is  an  illegal  agreement  between  them:  Garrett  y. 
Kansas  City  Coal  Min.  Co.,  113  Mo.  330;  35  Am.  St  Rep.  713;  Brooks 
T.  Cooper,  50  N.  J.  Eq.  761;  85  Am.  St  Rep.  793,  and  notes,  though 
it  may  interfere  for  the  relief  of  the  less  guilty  party,  whose  trans- 
cession  has  been  brought  about  by  the  imposition  or  undue  influence 
of  the  party  on  whom  the  burden  of  the  original  wrong  principally 
^ests:  BeU  ▼•  Campbell*  123  Mo.  1;  ^  Am.  St  Rep.  606b 
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[56  Ohto  Statb,  506.] 

OFFICERS—POWER  TO  REMOVE.— Power  conferred  upon 
a  mayor  to  remove  from  office  "for  neglect  of  duty  or  misconduct  in 
office,"  is  a  special  power  and  must  be  strictly  construed.  It  cannot 
be  exercised  arbitrarily,  nor  until  substantial  charges  have  been  pre- 
ferred, which,  in  Judgment  of  law,  embody  facts  involving  neglect 
of  du^  or  misconduct  in  office,  and  of  which  the  accused  has  had 
due  notice  and  against  which  he  has  had  an  opportunity  to  be  heard. 

OFFICERS-REMOVAL  FROM  OFFICB-FINDINGS.-Un- 
der  power  vested  in  a  mayor  to  remove  from  office  for  **neglect  of 
duty  or  misconduct  in  office,"  the  findings  and  order  of  the  mayor 
removing  an  accused  officer  from  office  must  be  so  definite  as  to 
show  on  their  face  that  the  power  has  been  exercised  according  to 
1aw»  and  in  what  the  neglect  of  duty  charged  consisted. 

OFFICERS-REMOVAL  FROM  OFFICE— INSUFFICIENT 
CHARGES  AND  FINDINGS.— If  power  is  vested  in  a  mayor  to 
remove  from  office  "for  neglect  of  duty  or  misconduct  in  office,"  and 
another  statute  imposes  upon  a  board  of  equalization  the  duty  to 
equalize  returns  of  personalty  only,  a  charge  preferred  against  such 
board,  alleging  that  it  has  knowingly  consented  to  an  undervaluation 
of  real  and  personal  property  in  gross,  without  alleging  any  under- 
valuation of  the  personalty  alone,  is  not  sufficiently  definite  to  sup- 
port a  finding  of  neglect  of  duty  and  removal  from  office. 

Action  in  quo  warranto  against  Sullivan  and  others,  consti- 
tuting a  board  of  equalization,  to  oust  them  from  office  and  in- 
duct others  in  their  place.  The  board  had  been  removed  from 
office  by  the  mayor  of  the  city  of  Cincinatti,  npon  charges  pre- 
ferred alleging  neglect  of  duty  and  misconduct  in  office,  but  the 
members  of  the  board  continued  to  intrude  therein.  The  re- 
spondents recovered  judgment  and  the  relator  appealed. 

Follett  ft  Kelley  and  S-  N.  Maxwell,  for  the  plaintiff  in  error. 

E.  W.  Kittredge  and  W.  M.  Ampt,  for  the  defendants  in  error. 

*u  SPEAB,  C.  J.  Two  questions  are  presented.  One  relates 
to  the  sufficiency  of  the  chargee;  the  other  to  the  action  of  the 
mayor  npon  them.  The  holding  of  the  diemt  oonrt  if  rested 
npon  the  former  consideration. 
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Section  2690  m  of  the  Beyised  Statutes  gives  authority  to  ilia 
mayor  to  appoint  the  board  of  saperyisors^  and  also  to  remoTe. 
The  latter  authority  is  in  these  words:  'Tor  neglect  of  duty  or 
misconduct  in  office,  the  mayor  of  such  city  may  remove  any 
member  of  said  board/' 

This  language*  taken  by  itself,  may  imply  an  arbitrary  power 
of  remoyal.  But  that  the  power  is  not  wholly  arbitrary  is  well 
settled  in  this  state  by  the  cases  of  State  y.  Hawkins!,  44  Ohio 
St-  98,  and  State  y.  Bryson,  44  Ohio  St.  457.  Nor  can  its  exer- 
cise be  lawfully  attempted  until  substantial  charges^  involving 
neglect  of  duty  or  official  misconduct,  have  been  preferred.  It 
is  held  in  the  former  case,  as  applicable  to  a  removal  by  the 
governor,  that  the  charges  must  embody  facts  which,  in  judg- 
ment of  law,  constitute  official  miGK3onduct,  and  no  reason  is  per- 
ceived why  the  same  strict  test  should  not  apply  in  the  case  of 
removal  by  a  mayor.  While  it  is  true  that  the  holding  of  office 
is  not  compulsory,  and  the  citizen  is  at  liberly  to  accept  or  de- 
cline as  seems  to  him  best,  yet  considerations  of  patriotism  and 
public  policy  incline  the  disinterested  citizen  to  accept,  ^^'  and 
it  is  manifestly  for  the  interest  of  the  state  that  men  of  character 
should  be  found  willing  to  fill  public  positions.  Such  citizens 
will  be  less  likely  to  do  so  if  they  are  to  be  subjected  to  arbitrary 
removal,  or  their  reputations  put  in  jeopardy  by  removal  based 
upon  insufficient  charges.  The  public  interests  do  not  require 
action  which  shall  be  unjust  to  a  worthy  officer*  or  which  will  un- 
fairly smirch  a  good  character,  and  yet  the  public  interests  do 
require  prompt  action  in  case  of  established  ineffid^icy  or  cor- 
ruption. And  so  our  statutes  have  provided  remedies  as  to  re- 
movals which,  while  they  do  not  lodge  power  in  the  removing 
authority  which  is  absolutely  arbitrary,  do  give  power  which 
partakes  of  that  character. 

In  a  case  under  the  statute  in  question,  the  mayor  is  the  sole 
judge  of  the  weight  and  sufficiency  of  the  evidence  given  at  the 
hearing.  If  he  hears  a  complaint  of  neglect  of  duty,  or  miscon- 
duct in  office,  upon  adequate  charges  and,  upon  evidence  tending 
to  establish  them  by  him  adjudged  sufficient,  removes  the  officer, 
his  action  is  practically  final,  since  no  appeal  lies,  nor  can  error 
be  prosecuted.  Hence  the  necessity,  in  justice  and  common  fair- 
ness, of  his  being  authorized  to  proceed  only  when  charges  have 
been  made  which  embody  facts  that,  in  judgment  of  law*  con* 
stitute  neglect  of  duty  or  misconduct  in  office  As  said  by 
Mechem  in  his  work  on  Public  Officers,  section  452:  ''The  power 
of  removal  so  conferred  must  be  confined  within  the  limits  pre- 
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acribed  for  it»  and  must  be  pursued  with  strictnesB.  Hence  it  can 
be  exercised  only  for  the  cause  specified  and  in  the  manner  and 
upon  the  conditions  fixed'':  See,  also.  Commonwealth  t.  Slifer^ 
25  Pa.  St.  23;  64  Am.  Dec-  680.  "*  And,  with  equal  pro- 
priety, may  it  be  added  that  the  finding  and  order  should  be 
BO  definite  as  to  show,  upon  the  face  of  them,  that  the  power  has 
been  exercised  accordng  to  law.  This  for  the  reason,  among 
others,  that  the  power  exercised  by  the  mayor  is  not  judicial 
power  and  the  presumptions  which  attach  to  the  record  of  courts 
are  not  to  be  applied  in  the  same  liberal  sense  to  the  record  of 
the  mayor.  In  McGregor  v.  Supervisors,  37  Mich.  388,  it  19 
held  by  Cooley,  C.  J.,  that:  "The  removal  from  public  office  is 
a  matter  of  serious  consequence,  find  it  is  plain  that  all  the  facts 
which  would  justify  it  ought  properly  to  be  of  record." 

The  charges  here  are  that  Sullivan  knew,  or  should  have 
known,  that  the  tangible  property,  real  and  personal,  of  the 
street  railway  company,  subject  to  taxation,  was  $10,000,000. 
Yet  he  willfully  consented  to  approve  the  valuation  of  personal 
property  at  $835,230,  and  realty  at  $350,000,  when  he  knew  that 
the  value  of  the  said  taxable  property  was  not  less  than  $10^000^ 
000,  with  bad  intent,  et  cetera.  A  similar  allegation  is  made  as 
to  the  property  of  the  gas  company. 

But  the  board,  acting  as  a  board  of  equalization,  had,  under 
the  statutes,  no  duty  to  perform  respecting  real  estate,  its  power 
of  equalization  being  confined  wholly  to  personal  property,  and 
why  the  confusing  element  as  to  real  estate  was  incorporated 
in  the  charges  must  be  left  to  conjecture.  It  so  confuses  the 
allegation  that  its  meaning  is  fatally  obscure* 

There  is  no  statement  that  Sullivan,  or  the  board,  under- 
valued the  personal  property,  for  there  is  no  language  equivalent 
to  an  averment  that  the  personalty  of  the  railway  company  wai 
in  •^^  fact  of  higher  value  than  $835,230.  The  valuation  in 
gross  appears  by  the  charges  to  have  been  much  too  low.  But 
it  may  be,  for  anything  that  these  charges  show  to  the  contrary^ 
that  the  undervaluation  was  wholly  on  the  real  estate.  So  that 
as  conclusion,  every  word  in  the  charges  as  made  may  have  been 
true  as  therein  alleged,  and  yet  no  neglect  of  du^  woxQd  be 
shown. 

The  finding  of  the  mayor  is  simply  that  "Sullivan  has  been 
guilty  of  neglect  of  duty."  This  finding,  being  general,  cannot 
be  extended  by  implication  to  involve  a  conclusion  mc^re  com- 
prehensive or  specific  than  the  language  of  the  charges.  And 
this,  as  we  have  found,  means  only  that  as  to  the  whole  property 
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there  was  nnderralaatioiL  In  other  words,  the  legal  meaning 
of  the  finding  and  order  is,  that  in  the  judgment  of  the  mayor, 
the  defendant  was  goiltj  of  a  neglect  of  duty  because  he  had 
permitted  undervaluation  of  the  property  in  gross,  and  cannot 
be  held  equivalent  to  a  finding  that  he  had  been  so  guilty  with, 
respect  to  that  part  only  of  the  property  of  which  the  board  had 
jurisdiction.  It  seems  to  us  manifest  that,  considering  the  arbi- 
trary character  of  the  power  brought  into  exercise  in  this  case, 
the  charges  were  too  indefinite  to  justify  a  trial,  and  that,  un- 
aided by  a  specific  finding  showing  in  what  the  neglect  of  duty 
consisted,  the  entire  record  is  not  sufficient  to  support  an  order 
of  removal. 

Upon  the  other  branch  of  the  case  it  will  be  noted  that  the 
answer  avers  that  at  the  trial  ''not  a  word  of  evidence  tending  to 
sustain  the  truth  of  the  facts  alleged  in  said  charges,  or  either  of 
them,  was  adduced  or  heard  by  said  mayor,  and  that  no  state^ 
ment  or  informatirn  of  any  personal  or  official  knowledge  of  the 
mayor,  of  any  kind,  tending  to  •*•  substantiate  or  prove  the 
facts  alleged  in  said  charges,  or  either  of  them,  was  made  or 
isommunicated  to  this  defendant.^    It  will  be  further  noted 
that,  in  his  ord^,  the  mayor  recites  that:  '1  find  from  the  evi- 
dence and  alBK)  from  the  facts  within  my  personal  knowledge,'' 
«t  cetera.    As  stated  elsewhere,  the  power  given  the  mayor  is 
not  judicial  within  the  meaning  of  the  constitution,  yet,  as  al- 
ready found,  it  is  not  to  be  exercised  arbitrarily;  that  is*  a  hear- 
ing is  to  be  given  the  accused,  and  he  is  to  have  the  opportunity 
to  refute  what  is  adduced  against  him.    So  that  it  would  not 
foe  a  proper  exercise  of  power  for  the  mayor  to  determine  the 
truth  of  a  charge  on  his  own  personal  knowledge  without  mak- 
ing that  publicly  known,  and  offering  the  opportunity  above  al- 
luded to.    If  the  averment  that  not  a  word  of  evidence  tending 
to  sustain  the  truth  of  the  facts  alleged  was  adduced  or  heard  by 
the  mayor,  et  cetera,  is  to  be  taken  as  an  averment  that  no  testi- 
mony at  all  was  heard,  but  that  the  mayor's  finding  rested  en« 
tirely  on  facts  within  his  personal  knowledge,  uncommunicated, 
and  it  is  insisted  by  counsel  for  defendant  in  error  that  such  is 
its  meaning,  then  clearly,  upon  this  ground,  also,  should  the 
mayor's  order  be  held  invalid.    The  majority  of  the  court,  at 
least*  inclines  to  regard  the  legal  effect  of  the  averment  as  a  con- 
<;lu8ion  of  law  merely;  that  is^  that  in  the  opinion  of  the  pleader 
the  evidence  did  not  tend  to  sustain  the  truth  of  the  charges, 
and  that  whatever  statement  the  mayor  may  have  made  of  per- 
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sonal  knowledge  did  not  tend  to  substantiate  the  facts  alleged. 
The  decision,  therefore,  is  rested  upon  the  first  proposition. 
Judgment  affirmed, 

Minshall,  J,  dissents. 


OFFICERS— POWER  TO  REMOVE  FROM  OFFICE— WHEN 
MAY  BE  EXERCISED.— The  power  of  removal  of  an  officer  fox 
cause  is  a  special  authority  and  must  be  strictly  pursued:  Common- 
wealth y.  surer,  25  Pa.  St  23;  64  Am.  Dec.  680.  A  municipal  or^ 
dinance  authorizing  the  mayor  to  remove  an  officer  for  cause  is  valid, 
and  entitles  the  mayor  to  exercise  all  powers  incident  to  the  power 
conferred,  such  as  giving  notice  to  the  accused  of  the  charges  against 
him,  and  hearing  witnesses  offered  either  in  his  .behalf  or  in  support 
of  such  charges:  State  v.  Walbridge,  119  Mo.  383;  41  Am.  St.  Rep. 
663,  and  note.  A  sentence  and  order  of  removal  without  such  notice 
and  opportunity  to  be  heard  is  void:  State  v.  Hewitt,  3  S.  Dalr.  187; 
44  Am.  St.  Rep.  788,  and  note;  because  the  question  whether  he  shall 
be  ousted  is  a  Judicial  one:  Board  of  Commrs.  v.  Johnson,  124  Ind. 
145;  10  Am.  St.  Rep.  88,  and  note.  Charges  against  an  officer,  in 
proceedings  for  his  removal,  should  specify  the  causes  with  such 
reasonable  detail  and  precision  as  shall  inform  him  what  dereliction 
of  duty  is  urged  against  him:  State  t.  Duluth,  68  Minn.  288;  89  Am. 
8t  Reo.  595,  and  note. 


State  v.  Gardner. 

[58  Ohio  Statb,  699.] 

CONSTITUTIONAL  LAW— RIGHT  TO  REGULATE  LABOR. 
The  natural  right  to  labor  and  enjoy  its  fruits  is  subject  to  reason- 
able legislative  regulation,  but  cannot  be  unreasonably  interfered 
with. 

CONSTITUTIONAL  LAW— REGULATION  OP  BUSINESS 
OR  PURSUIT.— If  the  reasonable  regulation  of  a  business  or  pur- 
suit may  naturally  be  expected  to  promote  the  health  of  a  com- 
munity, or  relieve  of  dangers  to  health  which  otherwise  might  fol- 
low its  careless  exercise,  it  cannot  be  said  that  such  regulation  inter- 
feres with  the  natural  right  to  labor,  or  unreasonably  prevents  its 
exercise. 

CONSTITUTIONAL  LAW-RIGHT  TO  REGULATE  PLUMB- 
ING  BUSINESS.— A  statute  which  provides  that  no  person  shall  en- 
gage in  the  business  of  plumbing  unless  he  shall  have  passed  an 
examination  as  to  his  competency  and  qualiflcati<ms,  and  procured 
a  license,  and  providing  a  penalty  for  a  violation,  does  not  infringe 
In  any  sense  the  constitutional  rights  of  the  workman,  and  Is  but 
an  ordinary  exercise  of  the  police  power  of  the  state. 

CONSTITUTIONAL  LAW-CLASS  LEGISLATION.— LAWS 
UNDERTAKING  TO  REGULATE  BUSINESS  must.  In  all  their  re- 
quirements,  operate  equally  npon  all  oigaged  tn  such  business,  in 
order  to  be  valid. 

CONSTITUTIONAL  LAW— CLASS  LEGISLATION— REGU- 
LATION OF  PLUMBING.— A  statute  requiring  all  who  engage  in 
the  business  of  plumbing,  whether  master,  or  employing  plumber, 
or  journeyman,  to  first  pass  an  examination  as  to  fitness  and  procure 
a  license,  but  providing  that  in  case  of  a  firm,  or  coiporatlon«  tha 
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examination  and  licensing  of  any  one  member  of  such  firm,  or  tbe 
manager  of  the  corporation,  shall  satisfy  the  requirements  of  the 
act,  thus  permitting  all  members  of  a  Arm  or  corporaton  to  pursue 
the  business  when  only  one  member  or  the  manager  has  procured 
such  license,  Is  unconstitutional  and  void,  as  not  operating  equally 
upon  all  of  a  class  pursuing  the  same  business  under  similar  cir- 
cumstances. 

CONSTITUTIONAL  LAW-CLASS  LEGISLATION.— A  stat- 
ute which  imposes  special  restrictions  or  burdens,  or  grants  special 
privileges  to  persons  engaged  In  the  same  business  under  similar 
circumstances,  cannot  hare  a  uniform  operation  and  Is  void,  because 
It  Is  In  contravention  of  the  equal  right  guaranteed  to  all  In  thei 
enforcement  of  laws  and  In  the  enjoyment  of  liberty  and  of  an 
equal  right  In  the  acquisition  and  possession  of  property. 

CONSTITUTIONAL  LAW-CLASS  LEGISLATION.— A  stat- 
ute Is  unconstitutional  and  void  if  it  operates  unequally.  In  that  It 
Imposes  the  burden  of  an  examination  and  license  fee  upon  certain 
persons,  and  exempts  others  of  the  same  class  pursuing  the  same 
business  under  similar  circumstances. 

J.  M.  Gardner  was  engaged  in  the  husiness  of  plmnhing  in 
Akron,  Ohio,  as  an  individual  without  passing  an  examination 
or  procuring  a  license  as  required  by  the  act  of  April  21,  1896; 
92  Ohio  Laws,  263.  For  a  violation  of  such  statute  he  was  con- 
victed and  sentenced  to  pay  a  fine  by  the  mayor  of  Akron.  Gard- 
ner appealed  to  the  court  of  common  pleas,  and  that  court  re- 
versed the  judgment  of  the  mayor,  holding  such  act  to  be  un- 
constitutional.   The  state  appealed. 

B.  n.  Wanamaker,  prosecuting  attorney,  for  the  state. 

Musser  &  Kohler,  for  the  defendant. 

•^  SPEAB,  C-  J.  The  first  section  of  the  act  in  question 
requires  that  every  person,  firm,  or  corporation,  engaged  in  the 
business  of  plumbing,  either  as  master  or  employing  plumber 
or  journeyman,  shall  first  secure  a  license.  The  second  section 
requires  that  any  person  desiring  to  engage  in  or  work  at  the 
business  of  plumber  shafl  apply  to  the  president  of  the  board  of 
health,  or  other  officer  having  jurisdiction  in  the  locality  where 
he  intends  to  engage  in,  or  work  at,  such  business,  and  be  ex- 
amined  as  to  his  qualifications.  But,  in  case  of  a  firm**  or  cor- 
poration* the  examination  and  licensing  of  any  one  member  of 
8uch  firm,  or  the  manager  of  such  corporation,  shall  satisfy  the 
requirements  of  this  act/'  Section  3  provides  that  in  every  city, 
and  in  each  town  having  a  system  of  water  supply  or  sewerage, 
there  shall  be  a  board  of  examiners,  coneisting  of  the  president 
of  the  board  of  health,  the  inspector  of  buildings,  if  any  there 
be,  and  three  practical  plumbers.  In  localities  where  the  re- 
quired number  of  plumbers  cannot  be  secured,  such  vacancy  can 
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be  filled  by  the  appointment  of  reputable  physiciaiis.  The  mem- 
bers shall  be  appointed  by  the  board  of  healthy  and  if  there  be 
no  such  board,  then  by  the  health  officer.  If  there  be  no  in- 
spector of  buildings  then  a  practical  plumber  shall  be  added. 
Section  4  directs  as  to  time^  et  cetera,  of  examinations,  and  that 
''the  board  shall  examine  said  applicants  as  to  their  practical 
knowledge  of  plumbing,  house-draining*  and  plumbing  Tentila- 
tion,  and  if  satisfied  of  the  competency  of  the  applicant,  shall 
verify  to  the  board  of  health/'  The  board  is  then  to  issue  a 
license.  The  fee  for  a  master  or  employing  plumber  ^'^  is  to 
be  five  dollars  and  a  journeyman  one  dollar,  to  be  renewed  an- 
nually. Section  5  proTidee  for  the  appointment  by  the  board  of 
health  of  one  or  more  inspectors  of  plumbing,  who  shall  be  prac- 
tical plumbers,  their  term  of  office,  tiieir  compensation,  and  their 
duties.  The  sixth  section  requires  the  board  of  health  to  pre- 
scribe rules  and  regulations  for  the  construction,  alteration,  and 
inspection  of  plumbing  and  sewerage  placed  in  or  in  connection 
with  any  buildings,  subject  to  approTal  by  ordinance  of  the  coun- 
cil, and  the  board  shall  further  provide  that  no  plumbing  work 
shall  be  done,  except  in  case  of  repairs  or  leaks  without  a  per- 
mit. Section  7  prescribes  punishment,  of  a  fine  from  five  to  fifty 
dollars,  for  any  violation,  and  that  the  license  may  be  revoked 
for  incompetency,  et  cetera,  after  hearing  before  the  board  sub- 
ject  to  appeal  to  the  state  board  of  health.  All  money  derived 
from  examinations  shall  go  to  the  board  of  health* 

Applying  to  the  case  the  general  presumption  that  the  acts  of 
the  general  assembly  are  to  be  held  valid  unless  the  contrary 
clearly  appears,  the  natural  order  of  inquiry  leads  to  a  consider- 
ation of  the  objections  urged  against  this  act.  Two  are  deemed 
worthy  of  special  notice:  1.  That  the  statute  deprives  of  liberty 
and  property  without  due  process  of  law,  and  that  it  unreason- 
ably interferes  with  the  natural  right  of  the  individual  to  labor 
and  enjoy  the  fruits  thereof:  2.  That  the  statute  discriminates 
against  Ihe  individual  in  favor  of  firms  and  corporations,  and 
thus  imposes  unequal  burdens  upon  persons  of  the  same  class. 

1.  Does  the  act  unreasonably  interfere  with  the  right  to  labor? 
That  the  right  to  labor  and  ^'^  enjoy  its  fruits  is  a  natural 
right  which  may  not  be  unreasonably  interfered  with  is,  we 
presume,  not  denied  by  anyone.  But  it  is  equally  well  settled 
that  it  is  one  of  the  rights  which  may,  under  some  droumstances^ 
be  subject  to  reasonable  regulation.  This  principle  finds  exam^ 
pies  in  our  laws  termed  Sunday  laws,  in  those  acts  which  regu- 
late apprenticeships,  the  employment  of  children  in  factories  and 
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in  theatrical  and  other  exhibitions^  and  in  a  number  of  other  in- 
stances which  will  readily  occur.  The  acts  referred  to  fall 
within  the  exercise  of  the  police  power  of  the  state,  that  power, 
conceded  to  reside  in  the  people's  representatiyes,  which  is  right- 
fully exercised  by  the  regulation  of  the  use  of  private  property, 
or  so  restraining  personal  action  as  to  secure  or  tend  to  the  com* 
fort,  health,  or  protection  of  the  community.  Further  exam- 
ples of  its  exercise  are  f  otind  in  the  laws  which  require  SFtudy  and 
examination  before  one  is  permitted  to  practice  law  or  medicine, 
or  engage  in  the  occupation  of  a  dentist  or  a  pharmacist.  If, 
then,  the  regulation  of  the  business  of  plumbing*  and  the  per- 
formance of  the  work  of  a  plumber,  may  naturally  be  expected 
to  promote  the  health  of  a  community,  or  relieye  of  dangers  to 
health  which  otherwise  might  follow  its  careless  exercise,  and 
the  legislation  be  appropriate  to  accomplish  the  object  sought, 
it  cannot  be  said  that  such  regulation  interferes  with  a  natural 
right  or  unreasonably  prevents  its  exercise. 

We  are  aware  that  an  opinion  prevails  in  some  quarters,  and 
has  found  expression  in  judicial  utterances,  that  the  pursuit  of 
plumbing  is  a  mere  trade  which  may  be  easily  mastered  by  any- 
one possessed  of  ordinary  intelligence;  that  tBe  ^^  plumber  is 
not,  nor  is  he  expected  to  be,  an  expert  in  the  science  of  sanita- 
tion, and  hence  his  work  cannot  have  such  relation  to  the  public 
health  as  to  justify  its  regulation. 

True  it  is  that  the  business  of  the  plumber  is  not  ranked  with 
the  learned  professions,  and  that  much  of  his  work  is  mechanical 
merely,  calling  for  the  exercise  of  deftness  of  the  hands  rather 
than  the  possession  of  scientific  knowledge.  Yet  a  certain  de- 
gree of  training  and  experience  is  absolutely  necessary  to  render 
one  intelligent  as  to  the  groundwork  of  his  calling,  as  well  as 
competent  and  skillful  in  its  exercise-  He  is  required  to  put  into 
our  dwellings  and  public  buildings  tanks,  pipes*  traps,  fittings, 
and  fixtures  for  the  conveyance  of  gas,  water,  and  sewage,  which 
require,  among  other  essentials,  the  keeping  out  and  protection 
against  gases  which  are  destructive  of  health  and  not  infre- 
quently of  life  itself.  That  it  is  of  the  highest  importance  that 
the  drainage  and  sewerage  of  our  public  buildings  and  private 
tenements  should  be  as  skillfully  planned  and  executed  as  the 
modem  standard  of  science  admits,  would  seem  not  to  be  open  to 
question.  And  surely  it  is  reasonable  to  suppose  that  one  who 
has  been  educated  to  understand  the  scientific  principle  neces- 
sarily involved  in  work  of  this  character,  and  to  qpmprehend  the 
reasons  and  teachings  of  experience  upon  which  it  is  based,  and 
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the  evil  results  which  may  follow  neglect  to  obserre  i^  will  be 
more  likely  to  provide  the  needful  safeguards  than  one  who  is 
ignorant  upon  the  subject.  It  is  conceded  by  those  who  doubt 
the  power  as  well  as  the  propriety  of  regulation  of  the  work 
itself,  that  the  legislature  has  power  to  provide  for  a  careful 
sanitary  inspection  of  plumbing  work,  and  in  this  ^'^'^  way  se- 
cure a  result,  as  to  its  system  and  suiBiciency,  which  will  tend 
toward  the  protection  of  the  health  of  the  general  public.  But 
it  is  difficult  to  perceive  a  reason  for  the  exercise  of  the  power 
last  referred  to  which  doce  not  as  well  apply  to  the  other*  for  if 
it  be  wise  to  devise  means  by  which  a  good  result  may  be  obtained 
by  careful  inspection,  it  would  seem  clear  that  methods  which  are 
calculated  to  reduce  the  hazards  of  careless  inspection  would  tend 
in  the  same  direction.  And  defects  revealed  by  inspection 
would,  it  would  seem,  be  more  likely  to  be  remedied  if  the  handa 
which  should  be  called  upon  to  do  the  work  of  correction  were 
guided  by  minds  trained  in  the  science  of  the  business  as  well  as 
skilled  in  the  mere  manipulation  of  the  tools.  The  question 
really  is,  Does  the  requirement  of  examination  as  to  the  fitness 
reasonably  tend  to  accomplish  the  object — ^is  it  appropriate  to 
that  end;  not,  necessarily,  does  it  fully  accomplish  it,  nor  does  it 
make  further  care  in  the  same  direction  unnecessary?  We  think 
it  does  so  tend  and  is  appropriate  to  the  purpose,  and  that,  there« 
fore,  the  act  does  not  unreasonably  interfere  with  the  right  to 
labor.  It  is  not  here  contended  that  the  same  high  qualifica- 
tions as  to  scientific  acquirement  should  be  required  of  the  jour- 
neyman, one  whose  principal  work  is  manual,  as  is  required  of 
the  master  plumber*  the  one  who  makes  the  plans  and  specifica^ 
tions  for  the  work,  and  passes  judgment  upon  the  strength,  dura- 
bility, and  quality  of  the  material  and  the  devices  for  perfect 
work;  nor  does  that  seem  to  be  the  import  of  the  act,  especially 
when  it  is  noted  that  the  fee  for  license  charged  is  in  the  one 
case  one  dollar,  and  in  the  other  five.  If  the  examination  be 
sufficiently  searching  to  show  ^•^  that  the  journeyman  under- 
stands the  principles  governing  his  trade,  and  is  sufficiently  skill- 
ful to  be  able  to  produce  good  results,  that  would  seem  to  satisfy 
the  scope  of  this  act. 

This  conclusion  finds  support  in  the  case  of  People  v.  War- 
den City  Prison,  144  N.  Y.  529,  and  is  distinctly  sustained  in 
Singer  v.  State,  72  Md-  464«  where  it  is  held  that  an  act  which 
provides  that  no  person  shall  engage  in  the  business  of  plumbing 
unless  such  person  shall  have  received  from  the  state  board  of 
commissioners  of  practical  plumbing  a  certificate  as  to  his  com* 
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petency  and  qnalification,  and  providing  a  penalty  for  violation, 
does  not  violate  in  any  sense  the  constitutional  rights  of  the 
workman,  bnt  is  but  the  ordinary  exercise  of  the  police  power 
of  the  state:  See,  also.  Soon  Hing  v.  Crowley,  113  IT.  S.  703; 
Mugler  T.  Kansas,  123  U.  S.  623;  Powell  v.  Pennsylvania,  127 
U.  S.  678;  Minneapolis  etc.  By.  Co.  v.  Beckwith.  129  U.  S.  26; 
Dent  V.  West  Virginia,  129  U.  S.  114. 

2.  But  a  graver  objection  inheres  in  the  claim  that  the  act 
imposes  unequal  burdens  upon  those  of  the  same  class*  It  will 
be  recalled  that  the  first  section  requires  that  all  who  engage  in 
the  business  of  plumbing,  whether  master  or  employing  plumber 
or  journeyman,  shall  first  secure  a  license,  and  that  section  2 
provides  that  in  case  of  a  firm  or  corporation,  the  examination 
and  licensing  of  any  one  member  of  such  firm,  or  the  manager 
of  the  corporation,  shall  satisfy  the  requirements  of  the  act 
That  is^  a  journeyman,  for  whomever  he  works,  must  have  a 
license,  and  an  employing  plumber*  if  not  a  member  of  a  firm 
or  a  corporation,  niay  not  pursue  the  calling  without  a  license. 
But  a  master  or  employing  plumber,  •^^  if  he  be  a  member  of 
a  firm  another  member  of  which  has  procured  a  license,  ia  ex- 
empty  although  he  may  be  one  who  has^  as  a  journeyman,  applied 
for  a  license  and  failed  for  incompetency.  So,  too,  in  case  of  a 
corporation,  if  the  manager  is  licensed,  other  members  of  the 
corporation  may  work  without  a  license,  without  reference  to 
their  competency. 

Our  bill  of  rights  prohibits  the  granting  of  privileges  to  one 
which  are  denied  to  others  of  the  same  class,  and  the  imposition 
of  restrictions  or  burdens  upon  certain  citizens  from  which  oth- 
ers of  the  same  class  are  exempt^  and  section  26  of  article  2,  of 
the  constitution  requires  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state.  A  statute, 
therefore,  which  imposes  special  restrictions  or  burdens,  or 
grants  special  privileges  to  persons  engaged  in  the  same  business 
under  the  same  circumstances,  cannot  be  sustained,  because  it  ia 
in  contravention  of  the  equal  right  which  all  are  entitled  to  in 
the  enforcement  of  laws  and  in  the  enjoyment  of  libertyt  and 
in  the  enjoyment  of  an  equal  right  in  the  acquisition  and  pos- 
session of  property,  and  so  is  not  of  uniform  operation. 

The  constitutional  objection  to  this  statute  is  that  it  operates 
unequally  in  that  it  imposes  the  burden  of  an  examination  and 
license  fee  upon  certain  persons,  and  exempts  others  of  the  same 
dass^  pursuing  the  same  business  in  the  same  way. 

It  is  contended  tiiiat  the  act  permits  firms  and  corporations 
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to  employ  such  joameymen  as  they  may  choose^  whether  they 
be  licenfied  or  not,  but  we  are  not  impressed  that  it  will  bear 
this  constmetion.  It  is  further  suggested  that  the  act  ^^^  does 
not  prohibit  the  doing  of  plumbing  work  wholly  by  apprenticeft. 
If  it  is  open  to  this  construction^  an  additional  reason  is  thus 
afforded  for  holding  it  inyalid,  but  the  spirit  of  the  act  would 
not,  we  think,  permit  this. 

Objection  is  made  to  the  composition  of  the  examining  board 
on  the  ground  that  one  who  has  been  appointed  a  member  of  the 
board,  although  possibly  inexperienced  cgid  incompetent,  may* 
without  any  test  whatcTer,  continue  his  occupation.  We  deem 
it  enough  to  say  as  to  this  that  the  act  does  not  so  provide.  It 
would  be  possible,  of  course,  that  one  appointed  on  the  board 
might  meet  with  greater  favor  from  his  fellows  in  his  examina- 
tion than  another,  but  this  possibility  would  not  render  the  act 
itself  invalid*  It  also  might  seem,  at  first  blush,  that  the  ap- 
pointment of  a  board  to  examine  others  as  to  fitness  and  qualifi- 
cations, the  members  of  which  may  not  have  themselves  been 
examined  as  to  their  qualifications,  is  a  trifle  incongruous.  It 
is  possible  that  the  law  in  this  respect  migh  be  improved.  Yet 
there  must  be  a  start  somewhere  along  the  line,  and  the  objec- 
tion goes  to  the  efficiency  of  the  service  rather  than  to  the  power 
of  the  legislature  to  authorize  the  method. 

Believing  that  the  act  does  discriminate  unjustly  between  per- 
sons in  the  same  calling,  we  agree  with  the  conclusion  of  the 
learned  judge  of  the  court  of  common  pleas,  and,  for  the  rea- 
sons stated'  the  exceptions  are  overruled. 

STATUTES— CONSTITUTIONALITY— REGULATION  OP  BUSI- 
NESS.—The  right  of  every  person  to  pursue  any  lawful  business,  oc- 
cupation, or  profession,  is  subject  to  the  paramount  rif^ht  iaherent 
In  every  government  as  a  part  of  Its  police  power  to  impose  such 
restrictions  and  regulations  as  the  protection  of  the  public  may  re- 
quire: State  V.  Bandolph,  23  Or.  74;  37  Am.  St.  Rep.  655,  and  note. 

STATUTES— CLASS  LEGISLATION— WHAT  IS.— A  statute 
which  selects  particular  individuals  from  a  class  or  locality,  and  sub- 
jects them  to  peculiar  miles,  or  imposes  upon  them  special  obligations 
or  burdens,  from  which  others  in  the  same  c!ass  or  locality  are  ex- 
empt, is  unconstitutional:  State  v.  Hinman,  65  N.  H.  103;  23  Am.  St 
Rep.  22.  See  monographic  note  to  State  v.  Ellet,  21  Am.  St  Rep. 
780-789.  A  license  fee  cannot  be  imposed  upon  persons  while  others 
of  the  same  class  or  profession  are  exempt  under  similar  circum- 
stances and  conditions:  State  v.  Hinman,  65  N.  H.  103;  23  Am.  St 
Rep.  22,  and  extended  note.  Statutes  regulating  the  practice  of 
dentistry  and  of  medicine,  providing  means  of  securing  the  com- 
petency of  persons  engaged  therein,  and  excluding  all  other  persons 
from  such  practice,  are  defensible,  both  on  the  ground  that  they 
are  In  the  interest  of  the  public  health,  and  are  designed  and  well 
calculated  to  protect  the  public  from  imposition  and  fraud.    They 
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have  never  t)een  pronounced  Invalid,  except  when  tney  impose  arbi- 
trary discriminations  between  persons  equally  well  qualified  to  en- 
gage in  the  profession  to  which  such  statute  applied:  See  mono- 
graphic note  to  State  v.  Goodwill,  25  Am.  St  Rep.  890;  State  v* 
Randolph,  28  Or.  74;  87  Am.  St  Rep.  656»  and  note;  Rastman  t. 
8tat^  109  Ind.  278;  58  Am.  Rep.  400. 


State  v.  Adams. 

[66  Ohio  BftATE,  612.] 

0FFI0ERS-BLI61BIL1TY  OF  WOMEN  TO  OFFICB.— A 
notary  is  an  officer,  and  a  woman  is  ineligible  to  hold  such  office* 
under  constitutional  provisions  requiring  an  officer  to  be  an  elector, 
and  an  elector  to  be  a  male  citisen. 

Action  in  quo  warranto  to  oust  from  office  one  Miss  Adams 
who  had  been  appointed  and  commissioned  by  the  governor  as  a 
notary  public,  and  who  had  given  bond  and  taken  the  official 
oath  of  office  and  claimed  to  be  lawfully  holding  such  office. 

T.  S.  Monnetty  attorney  general,  J.  L.  Lott,  assistant  attorney 
general,  for  the  state. 

A.  O.  Beynolds,  J-  Kenney,  J.  B.  Garfield,  and  W.  E.  Fink, 
Jr.,  for  the  respondent. 

615  THE  COUBT.  The  commission  was  issued  to  Miss  Ad- 
ams  under  authority  supposed  to  be  conferred  upon  the  governor 
by  the  act  of  April  26,  1898,  to  amend  sections  110  and  other 
sections  of  the  Eevised  Statutes:  93  Ohio  Laws,  405.  Before  the 
amendment,  the  pertinent  provision  of  this  section  was:  ^^The 
governor  may  appoint  and  commission  as  notaries  public  as 
many  persons  having  the  qualification  of  electors*^'  et  cetera.  In 
the  amended  section  the  phrase  'having  the  qualifications  of 
electors,**  is  omitted. 

The  amendment  is  ineffectual  for  the  purpose  contemplated, 
because  section  4  of  article  15  of  the  constitution  ordains  that 
''no  person  shall  be  elected  or  appointed  to  any  office  in  this 
state  unless  he  possess  the  qualifications  of  an  elector/*  The 
qualifications  of  an  elector  are  prescribed  in  section  1  of  article 
5  of  the  constitution,  and  it  is  required  that  an  elector  shall  be 
a  male  citizen  of  the  United  States.  That  a  notary  public  is  an 
officer  seems  clear  from  the  naturs  of  his  functions,  as  well  as 
from  the  authorities  upon  the  subject. 

That  a  notary  is  an  officer,  and  that  a  woman  is  ineligible  un* 
der  these  constitutional  provisions,  are  propositions  distinctlj 
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keld  in  In  re  House  Bill  No.  166,  9  Colo.  628.  That  a  notary  ia 
an  officer  is  held  in  Hill  y*  Baoon,  43  111.  477,  and  Opinion  of  the 
Jnetices,  150  Mass.  586.  The  same  conclusion  is  implied  in  War* 
wick  Y.  State,  25  Ohio  St.  21,  where  it  is  held  that  a  woman  may 
be  deputy  clerk  ®^^  of  the  probate  court,  because  the  acts  of 
Buch  deputy  are  not  independent,  but  are  the  acts  of  the  prin- 
cipal. 

The  contrary  view  is  not  supported  by  State  y.  Cincinnati^ 
19  Ohio*  178,  and  State  y.  Board  of  Education,  9  Ohio  C.  C.  134. 
It  was  held  in  those  cases  that  the  qualifications  of  an  elector 
are  not  essential  to  the  holding  of  positions  of  an  official  char- 
acter under  the  school  laws,  because  of  the  effect  of  the  constitu- 
tional provisions  relating  especially  to  the  subject  of  schools. 
Those  cases  have  not  sufficient  breadth  or  strength  of  foundation 
to  admit  of  additional  superstructure. 

The  conclusion  here  reached  is  in  accord  with  that  announced 
in  State  v.  McKinley,  67  Ohio  St  627. 

Judgment  of  ouster« 

OPFICERS-ELIGIBILITY  OP  WOMEN  TO  OPPIOH.— The  word 
''hlB,'*  as  used  In  a  statute  or  state  constitution  as  referring  to  the 
qnaliilcatlons  of  offloera,  includes  females  as'  well  as  males,  unless 
a  contrary  Intent  appears  by  the  context  or  otherwise:  State  y.  Hos- 
tetter,  137  Mo.  636;  59  Am.  St  Rep.  515,  and  note.  A  state  constitu- 
tional provision  ordaining  that  ''every  male  dtlsen  of  the  United 
States  shall  be  entitled  to  vote**  confines  the  right  of  suffrage  to 
men,  and  excludes  women:  Note  to  Gougar  v.  Tlmberlake,  62  Am. 
St  Rep.  496,  and  note.  See  monographic  note  to  Blair  v.  Ridgely. 
97  Am.  Dec.  263-268,  on  the  power  of  a  state  to  Impoee  quallficationa 
for  voters  and  holders  of  office. 


Brown  v.  Whalbt, 

[68  OSIO  BtaTS,  664.] 

DBBDS-WHETHBR  OF  GIFT  OR  PUROHASB.— A  deed  of 
real  estate  from  a  father  and  mother  to  their  daughter,  'In  consid- 
eration of  onr  love  and  affection  for  onr  daughter,  •  •  .  .  and  Id 
consideration  of  the  faithful  obedience  and  faithful  services  to  u» 
of  our  said  daughter,  ....  and  In  further  consideration  of  one  dol- 
lar to  us  in  hand  paid  by  our  said  daughter,"  is  not  a  deed  of  gift, 
but  a  purchase,  and  the  title  acquired  under  such  deed  is  by  pur- 
chase. 

DEEDS— DIFFERENCE  BETWEEN  GIFT  AND  PUR- 
CHASE.—A  deed  of  gift  from  an  ancestor  Is  supported  alone  by  a 
consideration,  of  blood  or  marriage,  but  a  deed  for  a  consideration 
other  than  blood,  that  Is,  a  valuable  consideration,  la  a  purchase. 

John  Carey  and  his  wife  conveyed  to  their  daughter  Cinder- 
ella,  then  unmarried,  about  five  hundred  acres  of  landi  by  the 
following  deed: 


7M  Bbowh  v.  Whalst.  [Ohio, 

^'Enow  all  men  by  these  presents  that  we^  John  Carey  and 
Dorcas  Carey,  wife  of  said  John  Carey,  of  the  county  of  Wyan- 
4ot»  in  the  state  of  Ohio,  in  consideration  of  our  love  and  af^eo* 
tion  for  our  daughter,  Cinderella  Carey,  of  the  county  of  Wyan- 
doit  in  the  state  of  Ohio,  and  in  consideration  of  the  dutiful 
-obedience  and  faithful  services  to  us  of  our  said  daughter  Cin- 
derella, and  in  further  consideration  of  one  dollar  to  us  in  hand 
paid  by  our  said  daughter,  Cinderella  Carey,  have  bargained 
and  sold,  and  do  hereby  grant,  bargain,  sell,  and  convey  unto  the 
said  Cinderella  Carey,  her  heirs  and  assigns  forever,  the  follow- 
ing premises  situate  in  Crawford  township,  Wyandot  county,  and 
state  of  Ohio,  and  described  as  foUowsj^  towit:  •  ...  To  have 
and  to  hold  said  premises  with  the  appurtenances  thereof,  unto 
the  said  Cinderella  Carey,  her  heirs  and  assigns  forever/' 

After  the  death  of  Cinderella*  her  husband  continued  in  pos- 
session of  all  the  lands  in  dispute  of  which  she  died  seised, 
claiming  to  hold  them  in  fee  under  the  statute  of  descents.  Her 
brothers  and  sisters  claimed  that  her  husband  had  only  a  life 
•estate  in  such  lands,  and  that  they  would  be  entitled  to  them  in 
fee  upon  his  death.  He  thereupon  brought  this  action  against 
mich  brothers  and  sisters  of  his  wife  seeking  to  quiet  his  title  to 
all  the  lands.  In  the  circuit  court,  a  judgment  was  rendered 
«gainst  the  husband  (Brown)  and  in  favor  of  the  brothers  and 
fiisters  of  his  wife  in  accord  with  their  contention  that  he  had 
only  a  life  estate  in  the  lands,  and  that  upon  his  death  they  de- 
flcended  to  such  brothers  and  sisters  in  fee.  The  husband  ap* 
pealed- 

T.  Beer  and  T.  E.  Qrisell,  for  the  plaintiffnn  error. 

J.  D.  Scars  and  0.  W.  Kinney,  for  the  defendants  in  error. 

««8  BUBKET,  C.  J.  It  is  provided  in  section  4158  of  the 
Bevised  Statutes  that  real  estate,  the  title  to  which  came  by  de- 
scent, devise,  or  deed  of  gift  from  an  ancestor  shall,  upon  the 
death  of  the  owner  intestate  without  children  or  their  legal 
representatives,  pass  to  and  vest  in  the  husband  or  wife  relict 
of  such  intestate  during  his  or  her  natural  life,  and  upon  the 
death  of  such  relict  shall  pass  to  and  vest  in  the  brothers  and 
listers  of  such  intestate  who  are  of  the  blood  of  the  ancestor 
from  whom  the  estate  came.  If  the  estate  came  not  by  descent 
devise,  or  deed  of  gift,  then  the  husband  ®®*  or  wife  relict  of 
«uch  intestate  takes  the  real  estate  in  fee  as  provided  in  section 
4159  of  the  Bevised  Statutes. 
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The  lands  conveyed  to  Cinderella,  in  this  case,  by  her  father 
and  mother,  did  not  come  to  her  by  descent  or  devise,  but  by 
deed.  If  the  deed  which  conveyed  said  lands  was  a  deed  of  gift, 
then  the  judgment  of  the  circuit  court  as  to  said  lands  is  righ^ 
and  should  be  affirmed;  but  if  it  is  not  a  deed  of  gift,  then  the 
judgment  is  wrong,  and  should  be  reversed* 

The  matter  of  deeds  and  different  conveyances,  and  their 
legal  effect,  is  so  fully  and  ably  presented  in  the  case  of  Thcmp- 
son  V.  Thompson,  17  Ohio  St.  64:9»  that  it  would  not  be  profitablo 
to  again  go  over  the  same  ground  here.  It  was  held  in  that 
case  ''that  a  good,  as  contradistinguished  from  a  valuable,  con- 
sideration, is  sufficient  to  uphold  a  deed  of  conveyance  in  this 
state. 

By  the  act  of  February  22,  1805  (3  Ohio  Laws,  279,  Chase 
515),  real  estate,  for  the  purposes  of  descent,  was  divided  into  two 
classes,  such  as  came  by  descent,  devise,  or  deed  of  gift  from  aa 
ancestort  and  such  as  came  not  by  descent,  devise,  or  deed  of 
gift,  but  was  acquired  by  purchase  by  the  intestate.  This  left 
property  which  came  by  deed  of  gift  from  one  not  an  ancestor 
unprovided  for. 

By  the  act  of  February  11,  1824  (22  Ohio  Laws,  132,  Chas^ 
1313),  the  words,  ''but  was  acquired  by  purchase  by  the  intes- 
tate,'' were  omitted,  and  ever  since  that  time,  the  statute  in  its 
classification  of  real  estate  has  remained  as  It  now  is:  1.  Such  as 
came  by  descent,  -devise*  or  deed  of  gift  from  an  ancestor;  and 
2.  Such  as  came  not  by  descent,  devise,  or  deed  of  gift. 

^^"^  Beginning  with  the  act  of  1805,  and  coming  down  to  the 
present  time,  the  general  assembly  has  recognized  in  various 
statutes  that  title  may  be  acquired  by  deed  of  gift;  and  it  fol- 
lows that  as  titles  can  be  acquired  by  deed  of  gift,  they  can  be 
transferred  by  such  deed.  By  the  act  of  April  13, 1865  (62  Ohio 
Laws,  172),  townships  are  authorized  to  acquire  real  estate  by 
deed  of  gift.  By  section  4195  of  the  Bevised  Statutes,  deeds  of 
gift  to  the  use  of  the  person  making  the  same  are  declared  void, 
clearly  implying  that  other  deeds  of  gift  are  valid.  In  Kenfs 
Commentaries,  volume  4,  page  463,  it  is  said:  "A  consideration 
is  generally  held  to  be  essential  to  a  good  and  absolute  deed; 
though  a  gift  or  voluntary  conveyance  will  be  effectual  as  be- 
tween the  parties,  and  is  only  liable  to  be  questioned  in  certain 
cases,  when  the  rights  of  creditors  and  subsequent  purchasers 
are  concerned." 

The  great  weight  of  authority  is,  that  as  between  the  parties, 
a  gift  or  voluntary  conveyance  is  valid,  and  can  only  be  ques- 


796  Bbown  t;.  Whaley.  [Ohio, 

tioned  by  crediton;  and  by  the  recognition  given  by  the  general 
assembly  to  deeds  of  gift,  and  the  decision  in  Thompson  y- 
Thompson*  17  Oho  St.  649,  the  question  as  to  their  validity  seems 
to  be  fully  settled  in  this  state. 

Title  to  real  estate  acquired  by  deed  of  gift  from  an  ancestor 
is  classed  with  that  which  came  by  descent  or  devise,  and  all 
three  are  known  as  ancestral  property^  because  the  title  comes 
from  an  ancestor,  and  conies  without  price;  it  costs  nothing.  In 
Walker's  American  Law,  tenth  edition,  392,  in  treating  of  the 
rules  of  ancesrtry  property,  it  is  said:  '^In  this  country,  or  at  least 
in  this  state,  they  have  been  so  far  altered  that  ancestral  prop- 
erty, as  will  be  seen  hereafter,  includes  ®®^  all  realty  acquired 
from  an  ancestor,  either  by  descent*  devise,  or  deed  of  gift,  where 
blood  is  the  only  consideration;  and  purchased  property  includes 
realty  acquired  in  any  other  way."  Further  along  on  page  418, 
the  same  author  says:  ^'Ancestral  property  is  realty  which  came 
to  the  intestate  by  descent  or  devise,  from  a  now  dead  ancestor, 
or  by  deed  of  actual  gift  from  a  living  one;  there  being  no  other 
consideration  than  that  of  blood.  Nonancestral  property  is 
realty  which  came  to  the  intestate  in  any  other  way." 

In  providing  as  to  deeds  of  gift  in  section  4158  of  the  Be- 
vised  Statutes,  regard  is  had  to  the  title,  which  means  the  legal 
title,  and  not  an  equitable  title.  And  in  Thompson  v.  Thomp- 
son, 17  Ohio  St  659,  the  court  say:  '^o  question  of  equity  arises 
in  determining  the  effect  of  the  deed.  The  question  is  purely  a 
legal  one."  To  the  same  effect  is  Patterson  v.  Lamson,  45  Ohio 
St.  77;  Stembel  v.  Martin,  60  Ohio  St-  495.  While  equities  are 
inheritable,  the  course  of  descent  is  controlled  by  the  legal  title. 

Looking  now  at  the  deed  in  question  in  this  case*  and  having 
regard  to  the  legal  title,  uninfluenced  by  equity,  did  the  title 
come  to  Cinderella  by  deed  of  gift  or  by  purchase?  The  deed 
says  that  the'consideration  was  love  and  affection  for  the  daugh- 
ter. If  this  was  all,  it  would  clearly  be  a  deed  of  gift.  But  the 
deed  further  recites  that  it  is  in  consideration  of  the  dutiful 
obedience  and  faithful  services  to  us  of  our  said  daughter,  and 
in  further  consideration  of  one  dollar  to  us  in  hand  paid  by  our 
said  daughter.  Standing  alone,  these  considerations  of  obedi- 
ence, services,  and  one  dollar  would  clearly  make  the  title  one 
by  purchase.  How  then  shall  it  be  solved  when  the  ^^  con- 
siderations are  thus  mixed?  The  title  came  either  by  deed  of 
gift  or  by  purchase.  It  could  not  come  by  both;  and,  legally 
speaking,  it  could  not  come  partly  by  deed  of  pft  and  partly  by 
purchase.    The  law,  as  above  quoted  from  Walker,  solves  the 
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question.  He  says  that  to  make  ancestral  property — title  by 
deed  of  gift — ^there  must  be  no  other  consideration  than  that  of 
blood.  Here  there  was  other  and  additional  consideration,  and 
therefore  the  title  came  not  by  deed  of  gift.  As  the  title  came 
not  by  deed  of  gift,  it  came  by  purchase,  and  at  the  death  of 
Cinderella  passed  to  and  vested  in  her  husband,  the  plaintiff  in 
error,  in  fee. 

The  dutiful  obedience  and  faithful  services  of  the  daugh- 
ter may  have  been  rendered  under  such  circumstances  as  to  cre- 
ate no  legal  obligation  against  the  father  to  pay  for  the  same, 
even  though  of  great  value  to  him;  yet  when  he  voluntarily 
recognized  their  value  by  making  them  the  consideration,  in 
part  at  least,  for  the  conveyance  of  a  tract  of  land,  he  could  not 
after  the  contract,  as  evidenced  by  the  deed,  was  executed,  and 
the  deed  delivered,  annul  the  same  by  pleading  that  he  was  not 
legally  bound  to  compensate  her.  He  might  well  have  inter- 
posed such  plea  while  the  matter  was  executory,  but  after  being 
fully  executed  such  plea  can  avail  nothing.  What  he  could  not 
do  while  living,  his  heirs  cannot  do  after  his  death.  They  stand 
in  his  shoes. 

Moreover,  the  consideration  of  one  dollar  alone  is  sufficient 
to  support  the  deed  as  between  the  parties,  and  to  give  it  the 
character  of  being  upon  a  valuable  consideration,  as  contradis- 
tinguished from  a  good  consideration. 

Under  the  srtatute  of  uses,  before  the  statute  would  execute  the 
use,  in  bargain  and  sale*  a  valuable  ^^'^  consideration  had  to  ap- 
pear, but  one  dollar  was  sufficient,  no  matter  what  the  value  of 
the  estate.  But  a  covenant  to  stand  seised  to  the  use  of  another 
required,  not  a  valuable,  but  a  good  consideration,  such  as  blood 
or  marriage:  2  Blackstone's  Commentaries,  338. 

The  legislature  seems  to  have  had  these  distinctions  in  mind 
in  framing  our  statute  of  descents  as  to  deeds  of  gift,  and  in- 
tended that  a  deed  of  gift  from  an  ancestor  should  be  supported 
alone  by  a  consideration  of  blood  or  marriage,  and  that  a  deed 
for  a  consideration  other  than  blood,  that  is  a  valuable  consid- 
eration, should  be  regarded  as  a  purchase. 

There  is,  therefore,  a  clear  distinction  between  our  statutes  as 
to  deeds  of  gift  and  the  statute  of  California  as  to  gifts  of  real 
estate  to  a  wife,  and  the  decisions  under  the  latter  statute  would 
not  be  applicable  here:  See  Peck  v.  Vandenberg,  30  Cal.  11;  Sal- 
mon V,  Wilson,  41  Cal.  595;  Bradley  v.  Love,  60  Tex.  472, 

From  the  view  thus  taken,  the  other  questions  made  in  the 
record  are  of  no  importance,  and  nothing  need  be  said  as  to  them. 
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The  ciiCTiit  court  erred  in  applying  the  law  to  the  conceded 
and  controlling  facts^  and  the  judgment  complained  of  in  the 
petition  in  error  will  be  reTersed  and  judgment  entered  for  the 
plaintiff  in  error. 

Judgment  accordingly. 


X>«ed»— Oonsideratlon— Oift  or  !Purchaae. 

A  gift,  as  appUed  to  laDd,  is  undoubtedly  the  voluntary  transfer 
of  tho  property  without  a  valuable  consideration.  In  other  worda^ 
It  Is  the  voluntary  transfer  of  the  title  to  the  land  to  one  who  re- 
ceives It  without  paying  anything  for  It:  1  Devlin  on  Deeds,  aec.  11. 
On  the  other  hand,  a  purchase,  In  the  ordinary  and  popular  accepta- 
tion, Is  the  transmission  and  conveyance  of  the  title  to  land  from 
one  person  to  another  by  their  voluntary  act  and  agreement,  founded 
upon  a  valuable  consideration:  Maydwell  v.  Bfaydwell,  9  Helsk.  571- 
577;  Grant  v.  Bennett,  96  UL  513-535. 

Sometimes  deeds  conveying  large  and  valuable  tracts  of  land  recite 
the  payment  of  a  merely  nominal  consideration.    The  question  then 
arises  whether  the  conveyance  Is  a  deed  of  gift  or  a  deed  of  pur- 
chase, and  whether  the  purchaser  Is  a  bona  fide  purchaser  for  valuer 
whether  he  takes  an  estate  In  fee  simple,  and  the  like.    Upon  this 
subject  the  authorities  are  sparse,  unsatisfactory,  and  conflicting. 
We  do  not  intend  to  deal  with  the  question  of  fraud  as  affected  by 
the  consideration,  but  merely  with  the  question  whether,  as  between 
the  parties  to  the  conveyance  and  their  privies,  the  deed  should  be 
deemed  a  gift  or  a  purchase  under  the  circumstances  surrounding 
the  case.    In  the  beginning,  then,  It  may  be  stated  to  be  a  general 
rule  that  a  deed  of  purchase,  or  bargain  and  sale,  as  It  Is  universally 
denominated.  Is  supported  by  a  pecuniary  consideration,  however 
small:  Bell  v.  Scammon,  15  N.  H.  381;  41  Am.  Dec.  706.    It  has  been 
held  that  tooperateasabargain  and  sale  deed,  sufficient  In  form,  the 
only  other  thing  necessary  to  the  conveyance  Is  a  pecuniary  consldera* 
tlon.  This  maybe  either  expressed  in  the  deed  or  proved  Independent- 
ly of  It,  and.  If  expressed,  proof  of  Its  actual  payment  is  not  required, 
nor  can  it  be  controverted  by  evidence,  for  the  purpose  of  avoiding 
the  deed.     Though  the  consideration  paid  Is  merely  nominal,  yet  It 
Is  sufficient  to  convey  an  estate  In  fee:  Ocheltree  v.  McClung,  7 
W.  Va.  232;  McCubbln  v.  Cromwell,  7  GUI  &  J.  157;  Jackson  v» 
Alexander,  3  Johns.  484;  3  Am.  Dec.  517;  Wood  v.  Chapin,  13  N.  Y. 
509,  517;  67  Am.  Dec.  62;  Oklson  v.  Patterson,  1  Watts  &  S.  395.    The 
recital  In  a  deed  that  it  is  made  upon  the  further  consideration  of 
one  dollar  to  us  in  hand  paid  makes  the  deed  one  of  bargain  and 
sale,  and  the  transaction  a  purchase,  as  the  one  dollar  Is  a  valuable 
consideration   sufficient   to   support   the   transaction:  Rockwell   v» 
Brown,  54  N.  Y.  210;  Mason  v.  Moulden,  58  Ind.  1.    And  it  makes 
no  difference  that  love  and  affection  Is  mentioned  as  part  of  the  con- 
sideration for  such  deed:  Mason  v.  Mouldon,  58  Ind.  1.    A  recited 
payment  of  one  hundred  dollars,  besides  natural  love  and  affection,. 
as  the  consideration  of  a  deed  executed  by  a  husband  In  favor  of 
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his  wife,  conveying  property  worth  at  least  twelve  thousand  dollars^ 
Is  only  a  nominal  consideration,  but  It  estops  the  husband  or  hi* 
heirs,  in  a  controversy  with  the  wife  or  her  heirs,  from  alleging 
that  the  deed  was  merely  voluntary  and  a  gift,  and  while  parol  evi* 
dence  may  be  received  to  show  that  less  than  the  amount  recited  Id 
the  deed  was  paid,  It  is  not  admissible  to  show  that  nothing  was  Id 
fact  paid,  for  the  purpose  of  changing  the  character  of  the  instru- 
ment: Ohmer  v.  Boyer,  89  Ala.  273.    A  deed  to  certain  town  lots, 
purporting  to  be  in  consideration  of  five  dollars,  and  granting  the- 
property  to  the  bishop  and  his  successors  in  office  for  the  use  of 
the  Roman  Catholic  Church,  is  not  a  gift,  but  a  purchase,  and  under 
such  deed  the  grantee  takes  a  fee  simple  title  in  trust  for  the  benefit 
of  the  church:  Olcott  v.  Gabert,  86  Tex.  121.    Where  a  father,  in  ad- 
vanced years  and  in  anticipation  of  his  death,  conveyed  his  farn> 
to  one  of  his  sons,  to  be  paid  for  in  a  conveyance  of  a  part  to  another 
son,  and  a  part  by  note  and  mortgage,  and  the  balance  of  the  price 
was  to  be  a  gift,  it  was  held  that  the  son  as  grantee  took  as  a  pur* 
chaser:  Spear  v.  Griffith,  86  111.  552.    So  far  authorities  support  the 
decision  in  the  principal  case,  but  there  are  others  which  maintain 
a  contrary  doctrine,  and  cannot  be  harmonized  therewith.    In  the 
recent  case  of  Sires  v.  Sires,  43  S.  C.  266,  it  appeared  that  a  testator 
devised  his  lands  to  his  widow  for  life,  with  power  'Ho  sell,  dispose 
of,  and  convey  any  poi-tion  of  or  all  of  my  estate.*'    The  widow  con- 
veyed the  lands  to  her  son,  and  the  consideration  of  the  conveyance, 
as  stated  in  said  deed,  was  three  dollars.    The  court  said:  "The  next 
Question  for  consideration  is,  whether  the  land  was  sold,  or  conveyed 
as  a  gift    The  deed  recites  a  consideration  of  three  dollars,  the 
receipt  of  which  Is  therein  acknowledged.    The  presiding  Judge,  in 
his  decree,  says:  'Mrs.  Sires  had  no  power  to  sell  for  a  mere  nominal 
consideration,  which  seems  not  to  have  been  paid,  and  the  evidence 
Is  not  sufficient  to  convince  me  that  there  was  any  other  considera« 
tion  for  the  deed.    If,  indeed,  any  services  were  rendered  to  her  by 
her  son,  for  which  any  payment  was  expected  by  either  of  them,  the 
evidence  fails  to  show  sufficiently  that  these  services  were  the  true 
consideration  of  the  deed.'    After  a  careful  reading  of  the  testimony^ 
we  agree  with  the  circuit  Judge  in  his  finding  of  fact,  as  to  the  con- 
sideration upon  which  the  property  was  conveyed.    The  considera* 
tion  of  three  dollars  expressed  In  the  deed  is  nominal  and  formal. 
The  property  was,  therefore,  conveyed  as  a  gift":  Sires  v.  Sires,  4S 
8.  C.  272,  273.    It  has  also  been  held  that  where  all  the  circumstances 
attending  the  transaction  show  that  the  deed  was  intended  as  a  gift, 
the  fact  that  the  grantee  actually  paid  a  merely  nominal  considera* 
tion  in  money  wiU  not  cause  him  to  be  treated  as  a  purchaser  for 
value  within  the  meaning  of  the  recording  laws,  and  he  is  not  en- 
titled to  priority  over  a  prior  unrecorded  deed.    T^ius  in  Ten  Eyck  v> 
Whitbeck,  186  N.  Y.  40,  31  Am.  St  Rep.  809,  it  was  decided  that  to 
constitute  a  grantee  a  purchaser  for  value,  the  consideration  of  the 
grant  must  be  not  only  good  but  valuable,  in  the  sense  that  a  fair 
equivalent  be  given  for  the  property  conveyed.    Where,  therefore, 
the  owner  of  a  farm  worth  twenty  thousand  dollars  conveys  it  to- 
bis  wife,  and  six  years  after,  and  before  the  former  deed  is  recorded^ 
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conveys  it  to  his  daughter  by  a  deed  reciting  a  consideration  of  ten 
dollars  and  the  annual  payment  to  the  grantor  during  his  lifetime 
of  the  entire  net  proceeds  of  the  farm,  and  of  one-third  of  such  pro> 
ceeds  to  his  wife  during  her  lifetime  if  she  suryiyed  him,  and  of 
one-third  thereof  to  another  daughter  for  the  same  period,  and  pro- 
Tiding  for  the  disposal  of  the  proceeds  in  a  specified  way  upon  other 
contingencies,  with  power  in  the  grantee  to  sell  the  property  after 
her  mother's  death,  the  grantee  under  the  second  deed  is  not  a  sub- 
sequent purchaser  for  value  within  the  meaning  of  the  recording 
statute,  and  her  deed,  though  first  recorded,  is  no  bar  to  an  action 
of  ejectment  brought  against  her  by  the  successors  in  interest  of 
the  grantee  under  the  first  deed:  Ten  Eycl^  v.  Witbeclc,  135  N.  T.  40; 
81  Am.  St  Rep.  809.  This  case  was  followed  in  Turner  ▼.  Howard, 
42  N.  Y.  Supp.  335,  decided  by  the  supreme  court  of  New  York,  ap- 
pellate division,  third  department,  December  8,  189^  where  it  was 
held  that  a  recital  in  a  deed  to  the  grantor's  sister,  that  it  was  made 
in  consideration  "of  one  dollar  and  other  good  and  valuable  con- 
siderations" is  insufficient  to  entitle  the  grantee  to  the  rights  of  a 
purchaser  for  value.  In  Morris  v.  Ward,  36  N.  Y.  687,  the  convey- 
ance was  to  a  granddaughter,  and  recited  a  consideration  of  one  dol- 
lar paid  and  natural  love  and  affection,  and  the  court  held  that  it 
'Vk'.as  an  advancement  and  not  a  sale,  and  that  the  grantee  took  as 
donee,  and  not  as  purchaser,  and  that  it  was  competent  where  the 
whole  transaction  shows  the  money  consideration  to  have  been  in- 
tended as  nominal  merely,  to  give  effect  to  such  proof  and  to  the 
intention  which  it  indicates.  This  case  also  holds,  clearly  and  di- 
rectly, that  a  merely  nominal  consideration  of  one  dollar  will  not 
change  the  character  of  a  deed  from  a  gift  to  a  purchase:  Morris  v. 
Ward,  36  N.  Y.  587.  In  the  leading  case  of  Peck  v.  Yanderberg,  30 
Cal.  11,  it  appeared  that  a  deed  from  a  mother  to  her  eight  children, 
some  of  whom  were  married  women,  recited  a  consideration  of 
natural  love  and  affection,  and  the  further  sum  of  five  dollars  In 
hand  paid  before  the  sealing  and  delivery  of  the  deed,  and  it  was 
held  that  the  deed  imported  upon  its  face  a  gift  within  the  meaning 
of  the  provisions  of  the  constitution  and  statutes  of  California  re* 
lating  to  the  separate  property  of  married  women  and  not  a  ccmvey- 
ance  upon  a  money  consideration.  The  grantees,  therefore,  took  a 
separate  estate  under  the  deed,  and  parol  evidence  was  admissible  to 
show  that  such  deed  was  given  without  any  money  consideration 
having  passed,  for  the  purpose  of  proving  the  deed  to  have  been 
one  of  gift,  and  not  a  purchase.  Again  in  Salmon  v.  Wilson,  41  GaL 
595,  a  grantor  conveyed  to  his  children  an  undivided  interest  In  a 
large  ranch  of  great  value,  In  consideration  of  love  and  affection, 
and  in  the  further  consideration  of  four  hundred  and  sixty-one  dol- 
lars, to  him  in  hand  paid  by  the  parties  of  the  second  part,  and  It 
was  held  that  the'deed  itself,  taken  in  connection  with  the  difference 
between  the  real  value  of  the  property  conveyed  and  the  small  sum 
named  as  the  consideration,  and  in  view  of  the  condition  of  the  par- 
ties, their  relations  and  the  surrounding  circumstances,  showed  that 
the  transaction  was  a  gift  and  not  a  sale  and  purchase.  In  this  case, 
Mr.  Justice  Crockett,  delivering  the  opinion  of  the  court,  said:  If 
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the  recital  of  this  paltry  money  consideration,  so  Insignificant  as  com- 
I>ared  with  the  value  of  the  estate,  is  to  convert  the  transaction  Into 
one  of  bargain  and  sale,  no  reason  is  perceived  why  the  same  result 
would  not  have  ensued  if  the  sum  named  had  been  one  dollar  or  one 
cent  for  each  of  the  children,  instead  of  fifty-eight  dollars.  The 
disproportion  between  the  price  named  and  the  value  of  the  estate 
would  have  only  been  a  trifle  greater  in  one  case  than  In  the  other; 
but  in  either  case  it  is  so  enormously  large  as  clearly  to  indicate 
that  the  money  consideration  did  not  in  fact  enter  into  the  trans- 
action as  one  of  its  material  elements.  It  was  clearly  the  intention 
of  Bojorgues  to  donate  this  large  and  valuable  estate  to  his  children 
in  equal  portions  and  not  to  sell  it  to  them.  Hence^  we  find  the 
conveyance  to  his  married  daughters  is  made  to  them  in  their  own 
names,  excluding  their  husbands,  and,  in  the  case  of  Theodosia,  she 
Is  named  by  her  maiden  name^  and  her  husband  is  not  referred  to. 
The  parties  to  the  deed  must  be  presumed  to  have  known  that,  un- 
der the  law,  as  it  then  was  and  now  is,  all  property  acquired  by  the 
wife  during  the  marriage  by  gift,  bequest,  devise,  or  descent  be- 
came her  separate  estate,  and  that  all  acquired  otherwise  became 
the  common  property  of  the  husband  and  wife,  and  was  subject  to 
disposition  by  the  husband  without  the  consent  of  the  wife.  It  is 
clear  that  Bojorques,  In  conveying  this  valuable  property  to  his 
married  daughters,  had  no  intention  to  convey  it,  practically,  to  their 
husbands,  and  particularly  in  the  case  of  Theodosia,  who  had  been 
for  some  years  living  apart  from  her  husband.  But,  If  we  should 
hold  that  the  insertion  in  the  deed  of  an  Inconsiderable  money  con- 
sideration by  the  scrivener  who  drew  it  up  had  the  effect  to  convert 
the  transaction  into  one  of  sale,  I  am  convinced  we  would  give  an 
effect  to  this  deed  which  never  entered  into  the  minds  of  the  parties 
to  it  at  the  time  it  was  made.  Our  statute  could  not  have  been  in- 
tended to  work  80  flagrant  a  wrong  as  would  result  in  this  case 
were  we  to  hold  that  the  deed  from  Bojorques  to  his  married  daugh- 
ters was  in  fact,  and  was  intended  to  be,  a  deed  of  bargain  and  sale, 
and  not  a  gift  But  enough  appears  on  the  face  of  the  conveyance, 
when  construed  in  connection  with  the  conditions  of  the  parties, 
their  relations  to  each  other,  and  other  circumstances,  to  render  it 
apparent  that  the  transaction  was  in  fact  a  donation  and  not  a  sale, 
in  the  true  sense  of  the  statute  defining  the  rights  of  husband  and 
wife,  and  this,  too,  without  the  aid  of  parol  evidence  to  show  the 
actual  intention  of  the  parties  and  the  precise  facts  of  the  transac- 
tion": Salmon  v.  Wilson,  41  Cal.  606,  607.  If  a  deed  made  by  a 
father  to  a  daughter  and  her  husband,  grants  them  a  fee  and  re- 
cites a  consideration  of  one  thousand  dollars,  which  in  fact  was  not 
paid,  and  the  evidence  shows  that  the  transaction  was  intended  as  a 
gift,  the  deed  must  be  deemed  as  being  a  donation  to  such  husband 
and  wife  by  which  the  wife  acquired  an  undivided  half  Interest  In 
the  land  conveyed  by  such  deed,  as  IMT  ssparate  estate:  Bradl«y  T« 

XiOve^  60  Tex.  472. 
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BMINENT  DOMAIN.-THE  RIGHT  TO  TAKE  LANDS  AL- 
READY APPROPRIATED  TO  ONE  PUBLIC  USE  for  the  purpose 
of  appropriating  them  to  another  exists  only  when  there  is  a  statute 
clearly  conferring  such  authority.  A  statute  authorizing  the  laying 
out  of  a  public  highway  does  not  Justify  taking  therefor  lands  previ- 
ously devoted  to  some  other  public  use. 

EMINENT  DOMAIN.— THE  TAKING  OP  LAND  ALREADY 
DEVOTED  TO  ONE  PUBLIC  USE  and  appropriating  it  to  another 
may  be  authorized  by  the  legislature,  but  the  authority  must  be  con- 
ferred by  express  terms  or  arise  from  necessary  implication. 

EMINENT  DOMAIN.— PROPERTY  ALREADY  DEVOTED 
TO  ONE  PUBLIC  USE  cannot  be  taken  for  another  without  first 
making  compensation  to  the  persons  Interested  in  the  previous  pub- 
lic use.  Hence,  lands  used  as  a  public  toll  road  cannot  be  taken  for 
public  highways  free  from  such  tolls,  unless  the  owners  of  the  toll 
road  are  compensated  for  moneys  expended  by  them  in^ acquiring  the 
right  of  way  and  in  making  Improvements. 

PLEADING  —  ANTICIPATING  DEFENSES.  —  Ordinarily,  a 
plaintiff  need  not  in  his  complaint  anticipate  or  negative  a  possible 
defense.  Hence,  where  plaintiff  seeks  to  enjoin  the  taking  of  his 
property  for  a  public  use,  he  need  not  aver  that  be  has  not  received 
compensation  for  such  taking. 

Thayer  &  McCoy,  W.  J.  May,  Claude  Thayer,  William  T. 
Thayer,  and  W.  J.  May,  for  the  appellant. 

Samuel  Hayden,  difitrict  attorney,  E.  E.  Selph,  T.  G.  Hand- 
ley,  and  Cicero  Milton  Idleman,  attorney  general,  for  the  re- 
spondent. 

*  MOOBE,  C.  J.  This  is  a  suit  to  enjoin  a  threatened  trespasai 
The  plaintiff  alleges,  in  substance,  tha^  having  heefn  duly  incoi^ 
porated  for  that  purpose,  it  built  at  great  expense,  and  for  more 
than  ten  years  last  past  has  been  the  owner  of*  and  expended 
large  sums  of  *  money  in  maintaining  the  sixty  foot  toll  road 

(«B) 
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extending  from  the  eaatem  boundary  of  said  county  through  tha 
town  of  Dolphy  thence  westerly  along  the  banks  of  the  Little 
Nestucca  river  to  the  Pacific  Ocean,  and  that  under  the  laws  of 
this  state  it  is  entitled  to  demand  and  haa  been  collecting  tolls 
for  travel  thereon,  which  have  been  and  are  of  great  value;  that 

D.  P.  Harvey  and  others  having  petitioned  therefor,  the  countj 
court  appointed  viewers  and  a  surveyor,  who  viewed  and  sur- 
veyed a  proposed  county  road,  as  prayed  for  in  the  petition, 
directly  along  and  upon  plaintiff's  toll  road,  and  the  report  of  the 
viewers  being  favorable,  the  said  court,  on  July  3,  1895,  having 
awarded  to  one  William  Baxter  the  sum  of  twenty-five  dollan 
damages  on  account  of  the  opening  of  said  road,  made  a  pre- 
tended order  that  said  report  and  the  plat  of  the  survey  be  re- 
corded, and  thereupon  declared  the  line  of  road  so  viewed  and 
surveyed  a  public  highway*  and  directed  the  defendant,  George 

E.  Mizner,  as  road  supervisor,  to  open  the  same;  that  these  pro- 
ceedings and  the  pretended  orders  of  said  court  are  null  and  void, 
notwithstanding  which  Mizner  threatens  to  and  will,  unless  re- 
strained, tear  down  and  remove  the  gates  from  plaintiff's  toll 
road,  and  trespass  upon  its  property;  that  this  pretended  county 
road,  if  allowed  to  be  opened  to  public  travel,  would  be  a  virtud 
appropriation  of  the  said  toll  road,  a  nullification  of  plaintiff's 
charter,  and  a  destruction  of  its  franchise,  and  if  the  orders  of 
the  said  court  are  permitted  to  be  executed  and  the  threats  of 
Mizner  to  be  performed,  they  will  result  in  irreparable  injury  to 
the  plaintiff,  for  which  it  has  no  adequate  remedy  at  law,  and 
*  prays  for  a  perpetual  injunction  to  prevent  the  threatened 
mischief.  A  demurrer  was  sustained  to  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  suit. 

Counsel  for  the  plaintiff  contend  that  the  decision  of  the  court 
was  predicated  upon  the  asemmption  that  the  county  court  had 
authority  to  lay  out  a  public  road  directly  upon  the  ground 
used  and  occupied  by  their  client  for  its  toll  road.  The  sptatute 
authorizes  a  corporation  organized  for  the  construction  of  any 
macadamized*  plank  or  clay  road  to  appropriate  so  much  of  any 
land  between  the  termini  thereof  as  may  be  necessary  for  its  use^ 
not  exceeding  sixty  feet  in  width,  and  when  such  road  is  com- 
pleted and  fit  for  travel,  the  corporation,  by  giving  notice  thereof^ 
has  the  power  to  make  it  a  public  highway,  and,  upon  placing 
gates  thereon,  may  collect  such  toll  as  may  be  prescribed  by  the 
county  court  of  the  county  where  such  road  is  located:  Hill's 
Annotated  Laws,  sees.  8239-3249.   Such  a  corporation  is 
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to  keep  an  accurate  account  of  the  moneys  expended  in  the  con- 
struction and  repair  of  its  road^  including  any  sum  paid  for  lands 
appropriated,  and  also  to  keep  a  like  account  of  the  tolls  re* 
ceived  and  other  profits,  which  shall  be  verified  by  the  oath  of  its 
president  or  one  of  its  directors,  and  a  copy  thereof  deposited 
with  the  county  clerk  with  whom  the  articles  of  incorporation 
are  filed;  and  at  any  time  after  the  expiration  of  ten  years  fiom 
the  time  of  takng  such  tolls  it  shall  be  lawful  for  the  county 
court  of  any  county  through  which  the  road  shall  pass  to  pay 
such  corporation  the  amount  of  money  so  expended  by  it,  and  in- 
terest thereon*  after  ^  deducting  the  amount  of  tolls  and  oth» 
profits  received  by  it,  and  thereupon  the  said  toll  road  shall  be- 
come the  property  of  such  county:  Hill's  Annotated  Laws,  sees. 
3255-3256.  If  the  right  of  the  county  court  to  appropriate  the 
plaintiff's  property  be  based  upon  the  general  provisions  of  the 
statute  relating  to  the  method  of  laying  out,  altering,  or  locating 
county  roads  (Hill's  Annotated  Laws,  sees.  4061  et  seq.)  it  must 
be  admitted  that  the  decree  complained  of  is  erroneous.  Judge 
Elliott  in  his  work  on  Beads  and  Streets,  in  discussing  this  ques- 
tion, says:  ''The  right  of  eminent  domain  is  a  dominant  legis- 
lative power  only  called  into  exercise  by  the  enactment  of  a 
valid  statute,  and  when  a  party  asserts  a  right  to  seize  land  pre- 
viously appropriated  to  a  public  use,  he  must  sustain  his  claim 
by  producing  a  statute  clearly  conferring  the  asserted  authority. 
It  will  not  be  presumed,  in  the  absence  of  such  a  statute,  that  the 
legislature  intended  to  again  seize  property  which  had  been  once 
appropriated.  An  act  providing  for  the  laying  out  of  a  road 
or  street,  and  the  assessment  of  benefits  and  damages  in  favor  of 
and  against  landowners,  will  not  authorize  the  appropriation  of 
lands  already  used  for  public  parks.  Nor  will  an  act  of  such  a 
character  warrant  the  seizure  of  land  previously  appropriated  for 
a  turnpike/'  The  statute  prescribes  the  method  and  makes 
ample  provisions  for  la3ring  out  a  county  road  and  assessing  the 
damage  resulting  to  those  persons  upon  whose  lands  it  may  be 
establ'shed;  but  no  provision  is  made  ip.  the  general  act  upon 
this  subject  whereby  a  county  road  can  be  located  over  land  al- 
ready appropriated  to  a  public  use:  Hill's  Annotated  Laws,  sees. 
4061-4104.  The  appropriation  •  of  land  to  a  public  use  is  an 
exercise  of  the  sovereign  power,  which  the  state  may  delegate  to 
a  municipal  or  private  corporation,  and  land  already  appropri- 
ated and  used  by  its  trustee,  under  the  authority  delegated,  may 
be  taken  by  legislative  enactment  for  other  public  uses,  in  which 
case  it  is  always  presumed  that  the  new  use  is  of  more  import- 
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aace  and  greater  value  to  the  public  than  the  original  appro- 
priation:  Milla  on  Eminent  Domain,  gee.  45;  Baltimore  etc.  S.  S. 
Co.  Y.  North,  103  Ind.  486.  It  is  a  rule,  however,  of  universal 
application  that  the  subsequent  delegation  of  power  to  appro- 
priate land  which  has  once  been  appropriated  must  be  in  express 
terms,  or  must  arise  from  necessary  implication:  Boston  Water 
Power  Co.  v.  Boston  etc.  B.  B.  Corp.,  28  Pick.  360;  Propri- 
etors of  Locks  V.  Lowell,  7  Oray,  223;  Boston  etc.  B.  B.  Co.  v. 
Lowell  B.  B.  Co.,  124  Mass.  368;  Providence  etc.  B.  B.  Co.  v. 
Norwich  etc.  B.  B.  Co.,  138  Masa  277;  Hickok  v.  Hine,  23  Ohio 
St.  523;  13  Am.  Bep.  255;  State  etc.  v.  Montclair  Ily.  Co.,  35 
N.  J.  L.  328;  New  Jersey  etc.  B.  B.  Co.  t.  Long  Branch  Commrs., 
89  N  J.  L.  28;  In  re  Buffalo,  68  N.  Y.  167. 

The  right  of  the  state  to  appropriate  to  a  new  use  property 
which  has  already  been  subjected  by  a  municipal  or  private  cor- 
poration to  a  public  burden  must  rest  upon  the  authority  of  the 
state  to  change  at  pleasure  its  trustees  and  the  object  of  its  trust; 
but  when  the  trustee  has  an  interest  by  reason  of  money  ex- 
pended in  the  purchase  of  the  right  of  way,  or  in  improvementa 
made  upon  the  property,  under  the  power  delegated,  the  state 
must  provide  a  method  of  compensation  for  such  interest  before 
the  property  ^  affected  thereby  can  be  appropriated  to  a  new 
use.  The  legislative  assembly  has,  by  statute,  provided  a  method 
of  acquiring  the  toll  roads  of  sudi  corporationfl^  and  prescribed 
the  compensation  to  be  paid  for  their  interests  on  reappropria- 
tion  by  itte  county  (Hill's  Annotated  Laws,  sees.  3239-3257),  and 
the  plaintiff,  in  acquiring  its  property,  took  the  same  with  notice 
that  its  toll  road  might  be  converted  into  a  county  road. 

Counsel  for  the  defendant  insist  that  as  the  only  method  pr&* 
scribed  for  acquiring  the  road  in  question  was  by  payment  of  the 
cost  of  its  construction,  et  cetera,  under  the  terms  prescribed  by 
the  statute,  it  must  be  presumed  that  the  county  court  paid  the 
amount  of  money  required  therefor  of  it,  and,  as  this  presump- 
tion is  not  negatived  by  the  allegations  of  the  complaint,  the 
court  properly  sustained  the  demurrer.  The  county  court  of 
each  county  exercises  supervimon  over  all  roads  within  its  bord- 
ers,  and  aU  applications  for  laying  out,  altering,  or  locating 
county  roads  shall  be  by  petition  to  the  county  court  of  the 
proper  county:  Hiirs  Annotated  Laws,  seca  4061,  4062.  Sec- 
tion 3256  of  the  code  does  not  make  a  petition  to  the  county 
a  prerequisite  to  the  ex^cise  of  the  right  to  appropriate  the  road 
of  a  private  corporation,  but,  after  the  corporation  has  enjoyed 
the  privily  of  collecting  tolls  for  a  period  of  more  than  ten 
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years,  a  proceeding  to  appropriate  its  property  by  the  oounty 
court  may  be  instituted;  and,  aa  such  method  must  necessarily 
be  a  transaction  in  invitum,  it  would  seem  to  follow  that  sec- 
tion 3256  should  be  construed  in  pari  materia  with  section  4062, 
in  which  case  a  petition  and  notice  of  some  kind,  at  leasl^ 
are  requisite  to  confer  upon  the  ®  county  court  jurisdiction  to 
appropriate  the  toll  road  of  a  private  corporation  within  ita  ter- 
litory. 

The  complaint  alleges  that  upon  the  petition  of  D.  P.  Ear- 
¥ey  and  others  the  county  court  of  Tillamook  county  made  a 
pretended  order  establishing  a  county  road  directly  along  and 
upon  plaintiff's  said  toll  road,  but  the  pleading  does  not  state  that 
any  notice  of  the  application  was  over  given,  or  that  any  sum 
was  ever  paid  to  the  plaintiff  as  a  compensation  for  the  loss 
of  its  property  and  franchise.  It  is  true  the  complaint  alleges 
that  the  sum  of  twenty-five  dollars  waa  awarded  to  one  Wil- 
liam Baxter  as  damages,  et  cetera,  but  it  does  not  appear  that 
ihere  was  any  privity  between  this  person  and  the  plaintiff.  If 
Ihe  want  of  notice  be  deemed  immaterial,  the  payment  of  the 
amount  prescribed  by  the  statute  (HilFs  Annotated  Laws,  sec. 
3256),  is  certainly  a  condition  precedent  to  the  right  of  the 
counfy  court  to  appropriate  this  toll  road,  and  this  |M:e- 
•ents  the  question  whether  the  complaint  should  have  al- 
leged a  neglect  in  this  respect.  The  rule  is  general  that  the 
plaintiff  is  under  no  legal  obligation  to  the  adverse  party  to 
advise  him  of  the  defense  he  should  interpose,  and  under  this 
rule  the  complaint  in  code  pleading  ought  not  to  anticipate  or 
negative  a  possible  defense  (Boone  on  Code  Pleading,  sec.  11; 
Bliss  on  Code  Pleading,  sec.  200;  4  Ency.  of  PL  &  Pr.,  614), 
and  a  condition  which  qualifies  or  defeats  the  plaintiff's  suil^ 
being  a  condition  subsequent,  may  be  safely  ignored  by  him  in 
file  pleading:  4  Ency  of  PI.  &  Pr.,  628.  A  statement  of  these 
facts,  which  might  be  deemed  a  condition  subsequent  as  to  plain- 
tiff's right  of  suit,  must  be  considered  a  condition  precedent  to 
ihe  defendant's  *  right  of  appropriation,  and  under  the  rules 
hereinbefore  announced  it  would  seem  to  be  the  duty  of  the  lat- 
ter to  plead  the  statute  and  the  performance' of  its  conditions 
«  a  foundation  for  its  defense.  The  plaintiff  was  under  no  legal 
•bligation  to  set  out  these  facts  in  its  complaint,  an  examina- 
tion of  which  leaves  us  in  doubt  as  to  whether  the  alleged  at- 
tempt of  the  county  court  to  acquire  this  property  was  made 
under  the  general  statute  or  by  virtue  of  the  special  provisions 
for  the  appropriation  of  toll  roada;  but  in  any  event  we  think 
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it  was  the  duty  of  the  defendant  to  raiae  this  qnestion  by  an- 
swer. The  demurrer  must  therefore  be  oyerruled,  the  decree 
reyersed,  and  the  cause  remanded  for  euch  further  proceedings 
98  may  be  deemed  just  and  proper^  not  inconsistent  with  this 
opinion* 
Serersed. 


EMINENT  DOMAIN-PROPERTY  ALREADY  DEVOTED  TO 
PUBLIC  USE.^It  is  not  true  that  property  already  devoted  to  one 
public  use  may  not  be  subjected  to  another:  Chicago  etc.  Ry.  Co.  y. 
Starkweather,  97  Iowa,  359;  59  Am.  St  Rep.  404,  and  note.  The 
franchises  or  property  not  in  actual  use  of  one  raUroad  may  be  taken 
for  the  construction  of  another  In  aU  cases  where  the  property  of  an 
Individual  might  be;  but  this  can  be  done  only  upon  making  com- 
pensation therefor,  the  same  as  In  the  case  of  an  Indlyldual:  Note 
to  Butte  etc.  Ry.  Co.  v.  Montana  etc.  Ry.  Co.*  50  Am.  St  Rep.  538. 
Authority  given  In  general  terms  is  not  sufficient  to  authorise  the 
taking  for  an  Inconsistent  use  of  property  already  devoted  to  a  pub- 
lic use,  and  necessary  for  the  purpose  to  which  it  is  devoted:  See 
monographic  note  to  Appeal  of  Sharon  Ry.  Co.,  0  Am.  St  R^.  142, 
143»  The  Intention  of  the  legislature  to  grant  the  power  to  tal^e  land 
or  property  already  devoted  to  another  public  use  must  be  shown 
by  express  words,  or  by  necessary  Implication:  LoulsvlUe  etc  R.  R. 
Go.  V.  Whitley  County  Court,  95  Ky.  215;  44  Am.  St  Rep.  220,  and 
note.  Statutes  authorizing  such  taking  without  compensation  are 
unconstitutional:  Southwestern  R.  R.  Co.  v.  Southern  etc.  Tel.  Co., 
46  Ga.  43;  12  Am.  Rep.  585;  Connecticut  River  R»  R»  Oow  T.  County 
Oonmnuy  127  Mass.  50;  84  Am.  Rep;  888. 
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INSURANCE— DESCRIPTION  OP  PROPERTY.— It  is  not 
necessary  in  insuring  property  that  Its  locality  be  fixed  by  sudi 
technical,  legal  descriptions  as  are  ordinarily  employed  In  convey- 
ances of  real  property.  It  is  not  material,  therefore.  In  an  action  to 
recover  on  a  policy  insuring  a  dwelling-house  and  personal  proiperty 
therein  against  loss  by  fire  that  the  block  in  which  the  dwdllng  was 
sitoated  was  described  in  the  policy  as  being  in  Harllngton  addition 
to  Mt  Tabor,  whereas  there  Is  no  such  addition,  and  the  property 
was  In  Harlem  addition  to  East  Portland. 

INSURANCE— BREACH  OP  WARRANTY  OP  THE  TITLE 
OP  THE  ASSURED.--One  In  possession  of  real  property  under  a 
contract  of  purchase  entitling  him  to  remain  In  possession,  and  to  a 
conveyance  of  the  title  upon  completing  payment  therefor  In  certain 
installments.  Is  to  be  deemed  the  owner  for  the  purpose  of  a  policy 
of  Insurance,  and  Is  justified,  in  his  answers  In  his  application.  In 
stating  that  he  Is  the  sole  and  undisputed  owner  of  the  property, 
and  that  the  title  Is  In  his  name. 

INSURANCE— FRAUD  IN  ANSWER  RESPECTING  THB 
VALUE  OP  PROPERTY.— An  answer  respecting  the  value  of  the 
land  and  buildings  upon  which  Insurance  is  sought  will  not  be  re- 
garded as  fraudulent  unless  so  far  at  variance  with  the  truth  that 
a  fraudulent  purpose  must  be  presumed.  All  that  is  required  is  tbm 
honest  Judgment  or  opinion  of  the  applicant  upon  the  subject 
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B.  &  E.  B.  WilllamB  and  W.  T.  Slater,  for  the  appellant 
Williama,  Wood  &  linthicxmi,  for  the  respondent 

^  WOLYEBTON,  J.  This  is  an  action  upon  a  policy  of  im- 
surance  to  recoYer  a  fire  loas  of  four  hundred  dollars  on  a 
dwelling  and  two  hundred  dollars  on  household  furniture.  The 
defense  interposed  is  that  plaintiff,  by  her  written  application, 
and  as  an  inducement  for  the  issuance  of  the  policy  of  insur- 
ance, made  answers  to  certain  inquiries  touching  the  yalue  of 
the  building  and  land  upon  which  it  is  situate,  and  the  own- 
ership and  title  of  the  land,  in  substance  as  follows:  ^^  Q. 
What  is  the  actual  cadi  value  of  your  land  and  buildings  there- 
on? A.  One  thousand  dollars.  Q.  Are  you  the  sole  and  un- 
disputed owner  of  said  lands  and  property  to  be  insured?  A. 
Tes.  Q.  Is  the  titie  to  the  land  on  which  said  buildings  are 
situated  in  your  name?  A.  Yes;  that  by  the  terms  of  the  ap- 
plication the  plaintiff  agreed  that  each  of  said  questions  was 
correctly  answered,  and  that  such  valuations  and  statements  wore 
true,  and  a  warranty  upon  her  part,  and  that  the  acceptance  of 
the  risk  and  the  issuance  of  the  policy  shoidd  be  based  solely 
upon  sudi  application;  but  that  she  answered  falsely,  in  dis- 
regard of  such  conditions,  whereby  she  has  suffered  a  breach 
of  the  warranty,  and  thus  rendered  the  policy  void.  The  prop- 
erty insured  is  described  in  the  policy  as  '^situated  on  and  con- 
fined to  the  premises  now  actually  owned  and  occupied  by  the 
assured,  to  wit:  lots  27  and  28,  block  8,  in  Harlington  addition 
to  Mt.  Tabor,  Multnomah  county,  Oregon,''  and  it  is  described 
in  substantially  the  same  manner  in  the  complaint^  but  the 
evidence  shows  that  the  premises  upon  which  the  dwelling  was 
located  are  correctiy  described  as  lots  27  and  28,  in  block  8, 
Harlem  addition  to  East  Portland,  and  it  was  further  shown, 
over  the  objection  of  defendant,  that  there  was  no  such  place 
as  ^^arlington  addition  to  Mt.  Tabor.*' 

1.  Upon  this  state  of  the  record,  it  is  first  contended  that 
there  is  a  complete  and  fatal  variance  between  the  pleadings 
and  the  proof  touching  the  description  of  the  property  coverrf 
by  the  policy  of  insurance,  by  reason  whereof  plaintiff  is  not 
entitled  to  recover.  The  objection  goes  to  the  identification  of 
the  locus  in  **  quo  of  the  dwelling,  and  it  is  not  a  question 
whether  the  description  is  sufiicient  to  carry  titie,  or  to  iden- 
tify property  conveyed  or  transferred.  It  is  never  necessary,  in 
insaring  property,  that  the  locality  be  fixed  or  established  by 
such  technical  l^al  descriptions  as  are  usually  employed  in 
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conyeyances  of  title^  and  it  ia  not  infrequently  tlie  case  that  in* 
Burance  companiee  employ  maps,  for  conyenience  in  the  designa* 
tion  and  location  of  buildings  and  property  for  insurance  pur- 
poseSy  which  haye  no  sort  of  reference  to  any  public  or  legal 
suryeya  or  plats,  and  descriptions  by  reference  thereto  are  ac- 
counted siaffident*  As  it  pertains  to  the  location,  and  the  quea- 
tion  whether  the  loss  is  within  the  policy,  the  eyident  inten- 
tion of  the  parties,  to  be  gathered  from  the  language  used,  in 
connection  with  the  nature  of  the  property  and  the  uses  and 
purposes  to  which  it  is  deyoted,  will  preyail:  1  Wood  on  Insur- 
ance, sec.  47.  And  it  has  been  held  in  California  that  if  enough 
of  the  description  is  true  to  identify  the  property,  other  por- 
tions of  it  which  are  false  may  be  disregarded,  when  the  ques- 
tion is  merely  what  property  was  insured:  Hatch  y.  New 
Zealand  Ins.  CSo.,  sec.  67  CaL  122;  2  May  on  Insurance,  sec.  420  a* 
Omitting  and  disregarding  all  reference  to  'Darlington  addi- 
tion to  Mt.  Tabor,"  or  to  any  subdiyision  thereof,  we  think 
there  is  enough  left  to  identify  the  property  insured,  and  it 
was  pertinent  to  show  that  there  was  no  such  addition,  but 
that  Harlem  addition  to  East  Portland  was  the  one  to  which 
reference  should  haye  been  made.  There  woidd  be  left  the  fol- 
lowing description,  yiz:  '^A  frame  dwelling-house  situated  onr 
and  confined  to  premises  ^^  now  actually  owned  and  occupied 
by  the  assured,''  and  this  is  sufficient  for  the  purposes  of  the 
insurance^  and  for  a  recoyery  in  the  case  of  lota  There  was  a  lat- 
ent ambiguity,  and  the  eyidence  offered  was  competent  to  explain 
it 

2.  It  appeared  from  the  testimony  ihat  plaintiff  was  not  the 
owner  in  fee  of  the  land  upon  which  the  dwelling  was  situated 
at  the  time  the  insurance  was  effected,  but  that  she  held  a  con- 
tract with  the  owners  of  the  legal  title  for  a  oonyeyance  by 
good  and  sufficient  deed,  conditioned  upon  her  completing  pay- 
ment  therefor  in  certain  installments  and  at  designated  dates; 
and  it  is  contended  that  this  discloses  a  state  of  affairs  inimical 
to  plaintiff's  warranty  touching  the  ownership  and  title.  The 
warranty  is  in  substance  that  plaintiff  is  the  sole  and  undis- 
puted owner  of  the  lands  and  property  insured,  and  that  the 
title  to  the  land  is  in  her  name.  It  goes  to  the  ownership  and 
title  to  the  land,  and  the  question  is,  Do  the  record  and  proofs 
show  the  warranty  to  be  false?  If  they  do,  the  plaintiff  can- 
not recoyer.  In  Susquehanna  etc.  Ins.  Co.  y.  Staats,  102  Pa.  St. 
529,  a  purchaser  at  sheriff's  sale,  subsequent  to  the  purchase 
but  prior  to  the  deliyeiy  of  the  sheriff's  deed,  represented  to  the 
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company  that  the  land  was  ''owned  by  the  applicant/*  and  it 
waa  held  that  there  waa  no  auch  absence  of  title  in  the  assured 
as  that  the  representation  would  aCEect  the  validity  of  the  policy. 
In  Pennsylvania  etc.  Ins.  Co.  y.  Dougherty,  102  Fa.  St.  568,  the 
assured  purchased  from  executors  a  lot  of  ground  upon  which 
there  was  a  building,  paid  the  purchase  money,  received  a  re- 
ceipt, and  had  gone  into'  possession,  but  prior  to  the  ^^  exe- 
cution of  the  deed  she  had  the  building  insured.  By  her  appli- 
cation she  represented  that  the  title  to  the  house  and  lot  was 
in  her  name,  and  by  the  terms  of  the  contract  of  insurance  the 
answers  and  representations  made  in  the  application  were  taken 
as  part  of  the  contract,  and  were  warranted  to  be  true;  and 
the  court  held  that,  as  the  equitable  title  to  the  property  was 
vested,  it  was  for  all  the  purposes  of  the  suit  equivalent  to  a 
fee.  In  Lebanon  etc.  Ins.  Co.  v.  Erb,  112  Pa.  St.  149,  it  was  held 
that  it  was  not  essential  that  the  assured  should  have  been  in- 
vested with  the  legal  title^  if  he  was  the  sole,  absolute,  and 
beneficial  owner  in  equity,  and  this  under  a  condition  in  the 
policy  as  follows:  ^Tl  tiie  property  to  be  insured  be  held  in  trust 
or  on  commission,  or  be  leasehold  or  other  interest  not  amount- 
ing to  absolute  or  sole  ownership,  ....  it  must  be  so  repre- 
sented to  the  company,  and  expressed  in  the  policy  in  writing, 
otherwise  the  insurance  as  to  such  property  shall  be  void/'  In 
East  Texas  Fire  Ins.  Co.  v.  Dyches,  56  Tex.  573,  it  was  held 
that  where  the  entire  equitable  right  in  or  to  the  land  is  in  the 
assured,  and  he  is  in  a  condition  to  enforce  specific  perform- 
ance, there  is  no  breach  of  the  warranty.  In  Hough  v.  City 
Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581,  the  assured  rep- 
resented by  his  application  that  the  property  insured  was  'Tiis 
house,''  and  the  policy  contained  a  condition  that  'if  the  inters 
est  in  the  property  to  be  insured  is  not  absolute,  it  must  be  cr> 
represented  to  the  company  and  expressed  in  the  policy  in  writ* 
ing,  otherwise  the  insurance  shall  be  void."  The  legal  title 
was,  however,  in  another  person,  with  whom  he  *''  had  at  the 
time  a  parol  contract  for  its  purchase  for  an  agreed  price,  part 
of  which  he  had  paid,  and  he  had  entered  into  possession;  and 
it  was  held  that  his  equitable  title  should  be  regarded  as  an 
absolute  interest,  and  therefore  that  the  insurance  was  not  void. 
To  the  same  effect  is  Caylord  v.  Lamar  Fire  Ins.  Co.,  40  Mo. 
16;  93  Am.  Dec.  289;  Swift  v.  Vermont  etc.  Fire  Ins.  Co.,  18 
Vt.  305;  Pelton  v.  Westchester  Fire  Ins.  Co.,  77  N.  Y.  605; 
Bumsey  v.  Phoenix  Fire  Ins.  Co.,  17  Blatchf.  527;  1  Fed.  Rep. 
896;  Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  490;  43  Am.  Bep. 
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397;  Bonham  v.  Iowa  Central  Ins.  Co.^  25  Iowa,  328.  The  in- 
•tractions  of  the  learned  trial  judge  touching  the  question  pro- 
ceeded  npon  the  theory  that  if  plaintiff  had  contracted  for  the 
purchase  of  the  land  npon  which  the  building  was  situated,  had 
gone  into  possession  and  performed  on  her  part  all  the  condi- 
tions thereof  to  the  date  of  the  application,  she  should  be 
deemed  to  be  the  owner,  and,  for  the  purposes  of  the  policy^ 
the  title  was  in  her  name.  This  is  in  full  accord  with  the  au- 
thorities cited,  and  is,  as  we  believe,  the  law  of  the  case.  The 
plaintiff,  if  not  in  default,  was  the  sole  and  undisputed  equitsr 
ble  owner  of  the  lands^  and  when  she  answered  that  the  title  was 
in  her  name,  she  answered  truly,  in  the  ordinary  acceptation 
of  the  term.  In  common  parlance,  the  term  is  used  to  express 
ownership,  regardless  of  any  technical  legal  import,  and  an  ab- 
solute equitable  ownership  fills  the  measure  of  common  under- 
standing quite  as  fully  as  legal  ownership.  It  was  not  expected 
that  plaintiff  should  answer  technically  touching  her  ownership 
and  title,  and  the  construction  of  her  warranty  ^^  ought  not 
to  be  circumscribed  as  if  she  had  spoken  in  a  technical  sense. 
These  conclusions  are  especially  applicable  in  the  present  case, 
as  it  was  shown  that  when  the  plaintiff  made  the  application 
she  produced  her  contract  for  the  inspection  of  the  agent,  who 
wrote  out  the  answers  for  her,  and  no  doubt  they  were  given 
with  special  reference  to  her  title  as  acquired  by  and  through 
the  contract 

3.  The  answer  touching  the  value  of  the  land  and  building 
involved  somewhat  the  expression  of  an  opinion;  and  unless  it 
is  tinctured  with  fraud,  or  so  widely  at  variance  with  the  truth 
that  a  fraudulent  purpose  must  be  presumed,  it  ought  not  to 
render  the  policy  void.  The  honest  judgment  and  opinion  of 
the  party  making  such  valuation  is  all  that  is  required:  Phoenix 
Ins.  Co.  V.  Pickel,  119  Ind.  155;  12  Am.  St.  Sep.  393.  The 
question  was  submitted  to  the  jury  in  this  h'ght,  and  properly 
so.  The  question  involved  in  the  motion  for  nonsuit,  if  it  can 
be  urged  at  all  under  the  pleadings  is  necessarily  disposed  of  by 
the  foregoing  considerations. 

The  judgment  is  affirmed. 

INSURANCE— DEfflORIPTION  OF  PRRMTSBS.—The  minds  of 
the  Insurer  and  the  Insured  must  meet  as  to  the  subject  matter:  San- 
ders V.  Cooper,  115  N.  Y.  279: 12  Am.  St  Rep.  801.  But  the  fact  that 
a  policy  of  Insurance  on  a  dwelling-house  mlsdescrlbes  the  land  oo 
which  the  dwelling  Is  situated  does  not  affect  the  risk  nor  render 
the  poHcy  void:  Kansas  Farmers*  Fire  Ins.  Co.  v.  Sandon,  62  Kan. 
486;  89  Anu  8t  ReiK  866,  and  note;  as  where  the  insured  property 
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la  sitnated  on  the  northwest  quarter  of  a  certain  section  inajpM^  of 
the  northeaat  quarter,  as  described  in  the  policy:  State  Ina.  Oa  t. 
Schreclc,  27  Neb.  627;  20  Am.  St  Rep.  696;  or  where  the  mlBdescnp- 
tlon  was  due  to  the  surreyor's  mistake^  and  did  not  materially  affect 
the  risk:  Farmers'  Ins.  etc.  Oo.  t.  Snyder,  16  Wend.  481;  30  Am.  Dec» 
118;  monographic  note  to  Fowler  t.  Aetna  Fire  Ins.  Co.,  16  Am.  Dee. 
468-470. 

INSURANCfB-OONDITION  AS  TO  OWNBRSHIF.— A  condltfon 
In  a  fire  insurance  policy  as  to  the  ownership  of  the  property  in- 
sured Is  to  be  understood,  not  in  its  technical  sense,  but  as  requiring 
that  the  Insured  shall  be  the  actual  and  substantial  owno*:  Yost  y. 
McKee,  179  Pa.  St  881;  57  Am.  St  Rep.  604,  and  note.  Thus,  pos- 
session and  exercise  of  acts  of  ownership  under  an  executory  con- 
tract to  purchase,  and  holding  the  bond  of  the  yendor  to  make  title 
upon  payment  in  full  of  the  purchase  price,  satisfies  a  condition  re- 
quiring unconditional  and  sole  ownership:  Loyenthal  y.  Home  Ins. 
Co.,  112  Ala.  108;  57  Am.  St  Rep.  17,  and  note;  Garrigan  y.  Lycom- 
ing Fire  Ins.  Ga,  58  Yt  418;  88  Am.  Rep.  687;  Aetna  Ins.  Go.  y.  Tj* 
ler,  16  Wend.  885;  80  Am.  Dec.  90,  and  note. 

INSURANGB-WARRANTY  AS  TO  VALUE  OF  PROPERTY.— 
The  general  rule  is,  that  an  honest  oyeryaluatlon,  arising  from  a 
mere  error  of  Judgment,  and  not  made  intentionally,  or  with  any 
fraudulent  purpose,  will  not  yitlate  a  contract  of  insurance:  See 
monographic  note  to  Borden  y.  Hingham  Mut  Fire  Ins.  Ga,  29  Am. 
Dec  618,  an  oyeryaluatlon  of  Insured  property:  LyncdibuxK  Fire  Ins. 
(kk  T.  West,  76  Va.  675;  44  Am.  Bep.  177. 


Burrows  v.  Parkbb. 

(SI  OCBGOH,  57.] 

BXBOUTiON  SALE  AND  SHERIFF'S  DEED-REFORMA- 
TION OF.— If  one  parcel  of  land  is  intended  to  be  conyeyed  to  a 
judgment  debtor,  but  another  Is  actually  ccmyeyed  to  him,  and  he 
takes  and  holds  possession  of  that  Intended  to  be  conyeyed,  a  leyy 
and  sale  under  execution  describing  the  property  according  to  the 
conyeyanxse  Is  yold*  and  cannot  be  perfected,  asslstedt  or  retonned 
In  equity. 

Olmstead  ft  Courtney^  for  the  appellanta. 

Butcher  ft  Estham^  for  the  respondent. 

w  BEAN,  J.  In  January,  1897,  the  defendant  Parker  com- 
menced an  action  at  law  against  the  plaintiffs  to  recover  poB- 
session  of  certain  real  property  in  Baker  City,  and  damages 
for  the  unlawful  detention  thereof.  The  defendants  in  that  ac> 
tion  (the  plaintiffs  here)  appeared,  and  filed  an  answer,  deny- 
ing specifically  all  the  material  allegations  of  the  complaint,  and 
at  the  same  time,  as  plaintiffs,  filed  their  complaint  in  equity,, 
setting  up  and  alleging  facts  which  they  claim  require  the  in- 
terposition  of  a  court  of  equity,  and  are  material  for  their  de- 
fense in  the  law  case.  This  complaint  or  cross-bill  was  stricken 
out  on  motion,  and  the  plaintiffs  appeal. 
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By  the  alleged  croee-bill  it  is  averred,  substantially,  that  on 
the  seyenteenth  day  of  September,  1888,  the  Baker  City  Gas  & 
Slectric  Light  Company,  being  desirous  of  obtaining  a  tract  of 
land  upon  which  to  build  and  construct  ita  proposed  gas  plants 
buildings,  machinery  and  appliances,  authorized   and   empow- 
ered the  defendant  Parker,  its  president  and  manager,  to  pur- 
chase a  suitable  site  for  that  purpose,  and  to  take  the  deed  in 
his  own  name,  as  security  for  the   purchase   price  which   he 
agreed  to  adyance  for  the  benefit  of  the  corporation.    In  pursu- 
ance of  this  arrangement,  Parker  purchased  the  tract  of  land 
in  controTersy  from  L.  0.  Steams   and    wife,  in    September, 
1888,  paying  therefor  the  sum  of  one  thousand  dollars;  but  by 
a  mutual  mistake  of  the  parties,  the  land  actually  purchased 
was  not  described  in  the  deed  to  Parker,  but  the  premises  pur- 
ported to  be  conyeyed  thereby  were  situated  some  two  hundred 
feet  south  thereof.    The  gas  company,  in   ignorance   of   this 
mistake,  immediately  ^  went  into  possession  of  the  land  ac- 
tually purchased  by  Parker,  and  erected  thereon  a  gas  plant, 
machinery,  fixtures,  and  appliances  at  an  outlay  of  some  twelve 
thousand  dollars,  and  occupied  the  same  until  it  surrendered 
possession  thereof  to  the  purchaser  at  the  execution  sale  on  the 
Basche  judgment  hereinafter  referred  to.    On  November  4, 1890, 
while  ihe  company  was  in  possession  of  the  property,  and  con- 
ducting and  operating  its  plant,  P.  Basche  &  Co.  recovered  a 
judgment  against  it  for  nine  hundred  and  twenty-four  dollars 
and  thirty-seven  cents,  and  on  June  22,  1893,  Balfour,  Gruthrie 
&  Co.  also  recovered  a  judgment  for  eleven  hundred  and  nine 
dollars  and  fifty  cents,  each   of  which   judgments   was  duly 
docketed  in  the  judgment  lien  docket  of  Baker  county.    There- 
after, an  attempt  was  made  to  sell  the  property  of  the  gas  com- 
pany under  an  execution  issued  on  the  Basche  judgment,  but 
it  was  described  in  the  notice  of  sale  and  order  of  confirmation 
the  same  as  in  the  deed  from  Steams  to  Parker.    At  this  sale, 
Basche  ft  Co.  became  the  purchasers  for  the  sum  of  six  himdred 
and  fifty   dollars,  and   thereafter   Balfour,  Guthrie  ft  Co.,  by 
virtue  of  their  judgment,  redeemed  or  attempted  to  redeem,  and 
immediately  went  into  possession  of  the  property,  and   there- 
after received  from  the  sheriff  a  deed  of  conveyance  in  which  the 
same  error  of  description  occurred.    On  Pebmary  8,  1895,  and 
while  in  possession  of  the  property,  Balfour,  Guthrie    ft  Co. 
discovered  the  mistake  in  the  Parker  deed,  and  immediately  ob- 
tained a  deed  of  correction  from  the  Steams  heirs,  ard  there- 
after sold  and  conveyed  the  property  and  appurtenances  to  the 
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plaintifb  in  this  suit  for  the  ffoin  of  two  thousand  dollars.  On 
liay  30,  1895^  Parker,  having  in  the  meantime  discovered  the 
error  in  his  deed,  brought  ^"^  suit  against  the  Steams  heirs 
(the  original  grantors  having  died)  to  compel  a  correction  of  the 
error  in  the  deed  from  their  ancestors  to  him,  and  obtained  a 
decree  to  that  effect  in  July,  1895.  The  complaint  farther  al- 
leges that  all  the  money  advanced  by  Parker  to  purchase  the 
land  in  controversy  from  Steams  was  repaid  to  him  by  the  gas 
company  prior  to  the  sale  or  attempted  sale  under  the  Basche 
judgment,  except  the  sum  of  one  hundred  and  twenly-five  dol- 
lars,* which  the  plaintiffs  and  their  predecessors  in  interest  have 
duly  tendered  to  him,  and,  by  their  complaint,  offer  to  pay 
such  amount,  or  any  other  sum  for  which  it  may  be  found 
Parker  is  entitled  to  hold  the  title  of  the  land  in  controversy 
as  security. 

The  motion  to  strike  out  the  cross-bill  is  based  upon  two 
grounds:  1.  That  the  answer  in  the  law  case^  being  a  specific 
denial  of  every  material  allegation  of  the  complaint,  is,  if  true, 
a  complete  defense  at  law,  and  therefore  resort  cannot  be  had 
to  equity;  and  2.  The  facts  as  alleged  in  the  cross-bill  do  not 
entitle  the  plaintiffs  to  any  relief  requiring  the  interposition  of 
a  court  of  equity,  and  material  to  their  defense  in  an  action 
at  law.  As  we  are  all  clearly  of  the  opinion  that  the  motion 
should  be  sustained  upon  the  second  ground,  we  shall  pass, 
without  deciding,  the  question  of  practice  raised  by  the  first. 

The  cross-bill  is  framed,  and  counsers  argument  proceeds  on 
the  theory,  that  while  absolute  in  form,  the  deed  under  which 
Parker  claims  was  intended,  and  is,  ss  between  him  and  the 
gas  company,  a  mortgage  to  secure  the  payment  of  money,  and 
that  the  plaintiffs  are  the  successors  in  interest  of  that  corpora- 
tion, •*  and,  as  such,  are  entitled  to  redeem.  They  claim  this 
right  by  virtue  of  the  execution  sale  on  the  Basche  judgment, 
but,  unless  that  sale  operated  to  transfer  the  interest  of  the  gas 
company  in  the  property  in  controversy  to  the  purchaser  there- 
aty  the  plaintiffs  have  no  such  right.  If  Parker  holds  the  title 
to  the  property  as  the  mortgagee  of  the  gas  company,  it  proba- 
bly has  a  right  to  redeem  from  him,  but  no  otiier  person 
can  exercise  that  right  unless  as  its  successor  in  interest.  Now, 
from  the  allegations  of  the  bill  it  appears  and  is  admitted  that 
no  attempt  was  ever  made  to  sell  or  convey,  by  sheriff's  deed, 
the  property  in  controversy,  or  any  interest  therein;  but  an  en- 
iirelj  different  tract  of  land  is  described  throughout  the  entire 
proceedings^  and  hence  the  alleged  sale  is  absolutely  void,  and 
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conveys  no  title  whatever  if  it  be  conceded  that  an  equitable 
intereat  in  real  estate  is  subject  to  sale  under  execution.  Nor 
can  a  court  of  equity  correct  mistakes  of  this  kind  in  proceed- 
ings to  enforce  judgments  at  law.  The  rule  of  caveat  emptor 
applies  with  all  its  rigor  to  such  sales.  In  the  absence  of  fraud, 
the  buyer  must  look  out  for  himself.  He  is  presumed  to  pur- 
chase with  his  eyes  open,  and  with  full  knowledge  of  the  pro- 
ceedings upon  which  the  validity  of  his  title  must  depend.  The 
law  requires  the  performance  of  certain  conditions  before  the 
title  of  one  person  can  be  involuntarily  transferred  to  another, 
and  a  court  of  equity  has  no  more  power  than  a  court  of  law 
to  dispense  with  any  of  them.  This  being  so,  it  is  manifest 
that  the  purchaser  at  the  execution  sale  under  the  Basche  judg- 
ment acquired  no  title  whatever,  either  legal  or  equitable,  to 
the  property  ^*  in  controversy;  and,  of  course,  the  successor  in 
interest  of  such  purchaser  could  be  in  no  better  position.  It 
follows,  therefore,  that  plaintiffs  do  not  show  by  their  alleged 
cross-bill  such  a  state  of  facts  as  entitles  them  to  redeem  from 
the  Parker  mortgage,  and  hence  the  court  did  not  err  in  sustain* 
ing  the  motion  to  strike  out  the  cross-bill. 

It  follows  that  the  decree  of  the  court  below  must  be  affirmed^ 
and  it  is  BO  ordered. 


fiHBRTFP'S  DBBDS-RBFORMATTON  OF  INSTRUMENTS.— Ip 
a  sherifTs  deed,  the  land  sold  must  be  described  with  reasonable 
certainty:  Jackson  y.  Delancy,  18  Johns.  536;  7  Am.  Dec.  403;  and^ 
failing  to  do  so,  the  deed  Is  void:  Broughton  t.  Birchznore,  Harp. 
300;  18  Am.  Dec.  654;  thonjorh  parol  eyidence  may  be  admitted  to 
Identify  the  premises  intended  to  be  conyeyed:  Bates  y.  Bank  of  Mis- 
souri, 15  Mo.  300;  55  Am.  Dec.  145.  One  who  seeks  to  haye  a  deed 
reformed  on  the  ground  that  it  indndes  land  not  intended  to  be  con- 
yeyed must  establish  his  case  by  clear,  satisfactory,  and  conyincing 
proof:  Grookston  Improyement  Co.  y.  Marshall,  57  Minn.  833;  47 
Am.  St.  Rep.  612,  and  note.  The  reformation  of  instruments  is  dis- 
cussed in  the  monogrraphic  note  to  Williams  y.  Hamilton,  ante,  pp. 
481-522.  It  is  settled  by  the  great  weight  of  authority  that  an  ac- 
tion to  reform  a  sherlfTs  deed  which  has  been  improperly  or  defec* 
tiyely  executed,  cannot  be  maintained:  Bxtended  note  to  Bartlett  ▼• 
Judd.  78  Am.  Dec.  136, 187,  on  reforming  sheriff's  deedSL 


MiNARD  V.  StTTXMAW. 

[SI  Cbmoii^  164.] 

ATTORNBTS— PRIVILEGED    COMMUNICATIONS.— Where 
an  attorney  represents  all  the  parties  In  the  settlement  and  adjust- 
ment of  a  controyersy,  he  will  not,  in  a  dispute  between  them  and  a 
third  person,  be  compelled  to  disclose  any  communication  mad  3  to 
him  by  any  of  them  while  In  the  exercise  of  such  professional  em* 
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plojment;  but  in  a  dispute  between  his  former  clients  themselYes, 
lie  is  not  prohibited  from  making  disclosure  of  anything  communi- 
cated in  the  presence  of  all  concerned  or  intended  for  the  informa- 
tion of  all. 

ATTORNBYS-PRIVILEGBD  COMMUNICATIONS.— Where 
a  controYersy  arises  between  an  attorney  and  one  of  his  former 
•clients,  he  cannot  shield  himself  from  testifying  on  the  ground  tliat 
to  do  so  would  be  a  breach  of  professional  confidence.  Hence,  where 
4in  attorney  representing  a  person  having  a  claim  against  an  insur- 
■ance  corporation  admits  receiving  the  amount  thereof,  and  claims 
to  have  paid  certain  portions  of  the  moneys  so  received  by  liim  to 
various  parties,  he  cannot,  in  an  action  against  him  by  his  client  to 
recover  the  moneys  thus  received,  refuse  to  testify  to  whom  such 
payments  were  made,  on  the  ground  that  It  is  a  matter  of  profes- 
-sional  confidence  between  himself,  his  client,  and  such  parties. 

Action  to  recover  of  the  defendant^  an  attorney  at  law,  a  bal- 
jince  claimed  to  be  due  from  him  by  the  plaintiff  as  the  pro- 
•ceeds  of  money  collected  by  him  of  an  insurance  company.  The 
•collection  of  the  moneys  by  the  defendant  was  admitted  by 
liim,  but  he  claimed  to  have  paid  them  out  by  the  direction  of 
the  plaintiff.  At  the  trial,  the  defendant,  as  a  witness  in  his 
-own  behalf,  testified  to  making  payments  to  various  persons  of 
•all  the  moneys  received  by  him,  but  on  cross-ezamination  he 
refused  to  give  the  names  of  the  persons  to  whom  payment  was 
2nade,  claiming  that  it  was  a  matter  of  confidence  between 
«nch  parties  and  the  husband  of  the  plaintiff,  W.  F.  Minard, 
4md  himself.  He  admitted  that  he  had  not  paid  any  part  of  the 
money  either  to  the  plaintiff  or  her  husband,  and  they,  in  open 
-court)  both  consented  to  his  testifying  fully  to  whom  the  pay- 
ments were  made.  The  defendant  declined  to  testify  upon  thia 
aubject,  saying:  '1  desire  to  state  that  I  refuse  to  give  that  in- 
formation, for  the  reason  that  this  money  was  received  and  dis- 
posed of  by  me  upon  a  matter  of  confidence.  People  that 
did  not  want  to  deal  directly,  and  thought  they  could  not  deal 
safely  with  W.  F.  Minard,  dealt  with  me,  and  the  money  was 
paid  0  at.  I  was  acting  in  confidential  relations  with  the  other 
parliea'*  The  court  refused  to  compel  the  defendant  to  an- 
swer, and  allowed  judgment  to  be  entered  in  his  £avor,  from 
^hich  the  plaintiff  appealed. 

L.  Kearney,  for  the  appellant. 

John  L.  Balleray,  for  respondent. 

i«3  PER  CTJBIAM.  The  defendant  contends  tliat  he  oc- 
<nipies  the  position  of  attorney  both  for  the  plaintiff  **^  and 
the  parties  to  whom  he  paid  this  balance;  that  the  pajrments  to 
«uch  parties  are  in  their  nature  privil^ed  oommunications  be- 
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tween  attorney  and  client,  and  that  he  ought  not  to  be  com- 
pelled to  make  the  disclosure.  If  it  be  conceded  that  this  is  a 
case  wherein  an  attorney  may  properly  represent  all  parties 
concerned  in  the  settlement  and  adjustment^  the  rule  eeema 
to  be  well  settled  that  in  a  controyersy  between  such  parties 
and  a  third  person  the  attorney  will  not  be  compelled,  without 
the  consent  of  the  parties^  to  disclose  any  communication  made 
to  him  by  them  while  in  the  exercise  of  such  professional  em- 
ployment: Root  T.  Wright,  84  N.  Y.  72;  38  Am.  Rep.  496; 
Gruber  v.  Baker,  20  Nev.  453.  TTpon  the  other  hand,  the  rule 
is  as  well  settled  that  in  a  dispute  between  parties  themselves 
the  attorney  is  not  inhibited  from  making  such  disclosures 
where  the  communication  was  made  in  the  presence  and  hear- 
ing of  all  concerned,  or  was  intended  for  the  mutual  informa- 
tion of  all:  Micheal  t.  Foil,  100  N.  C.  178;  6  Am.  St.  Rep.  677; 
Britton  v.  Lorenz,  45  N.  Y.  61;  Rice  v.  Rice,  14  B.  Hon.  417; 
Carey  v.  Carey,  108  N.  C.  267;  Hughes  v.  Boone,  102  N.  C. 
137;  Oulick  t.  Gulick,  89  N.  J.  Eq.  616;  Goodwin  Gas  Store 
Co.'s  Appeal,  117  Pa.  St.  614;  2  Am.  St.  Rep.  696;  House  ▼. 
House,  61  Mich.  69;  1  Am.  St.  Bep.  570;  In  re  Bauer's  Estate, 
79  Cal.  304;  Hanlon  y.  Doherty,  109  Ind.  37.  The  reason  oi 
the  latter  rule  is  stated  ^^^  in  Rice  y.  Rice,  14  B.  Mon.  417, 
which  is,  in  effect,  that  as  the  parties  are  all  present  at  the  same 
time;,  or  are  entitled  alike  to  the  same  knowledge,  the  matter 
communicated  is  not  in  its  nature  priyate,  and  consequently 
Jiat,  as  between  the  parties,  and  in  so  far  as  they  are  or  can  be 
concerned,  it  cannot,  in  any  sense,  be  deemed  a  subject  of  con- 
fidential communication  made  by  one  which  the  duty  of  the 
attorney  inhibits  him  from  disclosing  to  the  other.  And  in  con- 
elusion  Simpson,  J.,  says:  ^^he  statements  of  parties  made  in 
the  presence  of  each  other  may  be  proyed  by  their  attorneys^ 
as  well  as  by  other  persons,  because  such  statements  are  not  in 
their  nature  confidential,  and  cannot  be  regarded  as  priyileged 
communications.*' 

Now,  the  case  at  bar  presents  a  condition  of  affairs  in  which 
there  is  a  dispute  between  one  of  the  parties  and  the  attorney, 
and  it  is  contended  by  the  defendant's  counsel  that  the  attor> 
ney  stands  in  the  position  of  a  stranger,  and  that  the  rule  should 
be  applied  as  where  the  controyersy  is  between  one  of  the  par- 
ties to  the  communication  and  a  stranger.  In  this  yiew  we 
cannot  concur.  If  it  was  a  matter  of  eommon  knowledge  between 
the  parties  to  the  settlement  as  pertains  to  the  persons  to  whom 

this  balance  was  paid,  the  knowledge  or  the 
▲m.  St.  Btp.»  yoL.  Lxy.-ai 
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by  which  it  was  obtained  by  all  cannot  be  considered  as  priy* 
ileged  in  bo  far  aa  the  parties  are  concerned,  and  the  attorney 
is  not  inhibited  by  any  duty  deyolving  upon  him  from  com- 
municating such  knowledge  from  one  to  the  other.  The  knowl- 
edge would  be  matter  common  to  all,  the  attorney  included, 
and  for  that  reason  is  not  priyileged,  as  it  concerns  them  alL 
So  that  in  a  controversy  between  ^^^  one  of  the  parties  and  the 
attorney  the  communication  would  be  a  matter  of  common 
knowledge  between  parties  to  that  controversy,  and  the  reason 
assigned  why  it  is  not  privileged  ss  between  the  parties  to  the 
settlement  is  equally  aa  strong,  and  has  like  application  as  be- 
tween one  of  the  parties  and  the  attorney.  The  court  was  there- 
fore in  error  in  not  requiring  the  defendant  to  answer.  The  in- 
formation which  the  plaintiff  sought  to  elicit  would  seem  to 
be  pertinent  to  the  issue,  which  was  whether  defendant  had 
converted  any  of  this  money  to  his  own  use.  He  claims  that  he 
paid  it  to  certain  parties  under  the  direction  of  the  plaintiff, 
and  it  is,  therefore,  an  important  factor  in  the  logical  course  of 
an  examination  touching  the  transaction  to  ascertain  and  know 
to  whom  it  was  paid,  and  was,  therefore,  proper  subject  mat^ 
ter  respecting  which  to  pursue  a  cross-examination  of  the  wit- 
ness. The  judgment  of  the  court  below  will  therefore  be  re- 
versed, and  the  cause  remanded  for  such  other  proceedings  m 
may  seem  pertinent,  not  inconsistent  with  this  opinion. 

ATTORNEY  AND  CLIENT— PRIVILEGED  COMMUNICATIONS 
—WHAT  ARE  NOT.— If  an  attorney  acts  for  several  clients,  he  can- 
not testify  without  the  consent  of  all,  and  this  is  true  as  between 
his  clients,  or  any  of  them  and  third  parties;  but  where  the  contro* 
versy  is  between  the  parties  themselves,  the  rule  does  not  obtain: 
Michael  v.  Foil,  100  N.  C.  178;  6  Am.  St.  Rep.  577;  Seip's  Estate,  16S 
Pa.  St.  423;  43  Am.  St  Rep.  803;  Hnrlburt  v.  Hurlburt,  128  N.  Y. 
420;  26  Am.  St.  Rep.  482.  The  attorney  may  disclose  the  communi- 
cations when  he  has  an  Interest  in  the  matter,  or  the  disclosure  is 
necessary  to  protect  his  own  personal  rights.  And  he  must  disclose 
them  where  he  is  not  only  an  attorney  but  a  party,  as  where  sum- 
moned as  garnishee,  he  is  asked  If  he  has  not  received  money  from 
his  client  to  pay  certain  debts:  Extended  note  to  Bacon  t.  Frld)ie» 
86  Am.  Rep.  688. 


Thompson  v.  Connell. 

[81  ObigoV,  281.] 

TODGMBNT— FRAUD  AS  A  GROUND  FOR  A  MOTION  TO 
YAOATB.— Where  the  statute  authorizes  a  court  to  grant  relief  from 
A  Judgment  suffered  by  a  party  through  his  mistake,  inadvertence* 
surprise,  or  excusable  neglect,  he  is  entitled  to  relief,  if,  by  any 
ftmud  of  his  adversary,  he  was  prevented  from  appearing  and  an* 
•werlng  In  doe  time. 
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JUDGMENT— RELIEF  FROM  IN  EQUITY  AFTER  AN  UN- 
SUGCESSFUL  MOTION  IN  THE  ORIGINAL  ACTION.— Where  a 
party  against  whom  a  Judgment  has  been  entered  moyes  In  the  orig- 
inal action  to  have  it  set  aside,  and  such  motion  is  there  denied,  he 
cannot  maintain  a  suit  in  equity  for  relief  based  upon  the  same 
grounds,  they  being,  if  established  by  the  eyidence,  sufficient  to  have 
warranted  the  granting  of  relief  on  the  motion. 

W.  H.  Adams^  and  Balph  W.  Duniway,  for  the  appellant. 

Starr^  Thomas  ft  Chamberlain  and  Warren  £•  Thoma%  for 
the  respondent. 

»»  WOLVEBTON,  J.  This  is  a  suit  commenced  May  80, 
1895,  to  set  aside  a  judgment  of  the  circuit  court  of  Multnomah 
county  obtained  by  Connell  against  Thompson  in  an  action 
at  law,  and,  in  the  mean  time,  to  restrain  the  enforcement  of 
the  same  by  execution,  which  judgment  it  is  alleged  was  ob- 
tained by  fraud.  The  fraud  complained  of  is  set  forth  in  sub- 
stance as  follows:  That  after  the  commencement  of  the  action 
the  plaintifE  therein,  who  is  one  of  the  defendants  here,  and 
one  Charles  Hirstel,  with  intent  to  deceive  the  plaintiff,  the  de- 
fendant therein,  and  induce  him  not  to  employ  an  attorney  in 
the  action,  represented  that  Connell  would  extend  the  time  for 
answering  imtil  October  2,  1893,  and  that  in  the  meantime 
it  was  contemplated  the  cause  would  be  settled  and  plaintiff  be 
discharged  from  his  alleged  liability;  that  plaintiff  relied  upon 
the  said  representations  of  defendant  and  said  Hirstel,  and  was 
thereby  induced  to  and  did  wait  until  the  day  named  with- 
out employing  an  atomey  or  appearing  in  the  cause,  but  that 
the  defendant,  wickedly  conspiring  to  take  undue  advantage  of 
plaintiff,  and  to  defraud  him  of  his  rights  in  the  premises,  caused 
judgment  to  be  given  and  rendered  on  October  1,  *^  1892, 
against  plaintiff,  without  his  knowledge  or  consent,  and  con- 
trary to  the  said  understanding  and  agreement  Subsequently 
to  the  rendition  of  said  judgment  the  plaintiff  applied  to  the 
circuit  court  by  motion  to  be  relieved  against  it,  and  for  leave 
to  file  an  answer  therein,  and  the  application  was  denied.  There 
was  a  demurrer  to  the  complaint,  which  was  sustained,  and  the 
ruling  of  the  court  in  this  regard  is  assigned  as  error. 

It  is  contended,  in  support  of  the  ruling  of  the  court  below, 
that  the  plaintiff  having  made  application  to  the  court  in  the 
law  action  to  set  aside  the  judgment,  and  the  application  hay- 
ing been  passed  upon  and  denied,  he  is  now  precluded  from 
prosecuting  a  suit  in  equity  for  the  purpose  of  annulling  the 
same  judgment;  based  upon  grounds  identical  with  those  upon 
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which  fhe  application  was  founded,  and  we  are  of  the  opinion 
that  the  contention  is  sound.  The  statute  has  provided  that 
the  court  may,  '^in  its  discretion,  and  upon  such  terms  as  may 
be  just,  at  any  time  within  one  year  after  notice  thereof,  relieve 
a  party  from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex* 
<;u8able  neglect*':  Hills'  Annotated  Laws,  sec.  102.  It  was  un* 
der  this  section  that  defendant  made  his  application  to  have 
the  judgment  vacated,  and,  although  it  is  not  directly  alleged 
in  the  complaint  that  the  application  was  based  upon  the  same 
ground  that  the  plaintiff  here  relies  upon  for  annulling  it, 
we  think  it  may  be  fairly  implied  that  such  was  the  case.  In- 
deed^ it  is  the  only  ground  upon  which  he  could  claim  relief 
either  by  the  motion  or  suit,  if  the  allegations  of  *•*  the  com- 
plaint are  true,  and  they  must  be  so  considered  for  the  pur- 
poses of  the  demurrer.  The  provision  above  quoted  for  relief 
in  the  action  was  adequate  for  the  purpose.  True,  the  grant 
of  such  relief  rests  within  the  discretion  of  the  court,  but  the 
discretion  here  spoken  of  is  an  ''impartial  discretion,  guided 
and  controlled  in  its  exercise  by  fixed  legal  principles";  ''a  legal 
discretion  to  be  exercised  in  conformity  with  the  spirit  of  the 
law,  and  in  a  manner  to  subserve  and  not  to  defeat  the  ^ids 
of  substantial  justice,"  and  for  a  manifest  abuse  thereof  it  is 
reviewable  by  an  appellate  jurisdiction:  Bailey  r.  Taaffe^  29 
Cal.  422;  1  Black  on  Judgments,  sec.  854;  Love  joy  v.  Wil- 
lamette Locks  Co.,  24  Or.  569;  Askren  v.  Squire,  29  Or.  228; 
Willett  V.  Millman,  61  Iowa,  123;  Craig  v.  Smith,  65  Mo.  536; 
White  V.  Northwest  Stage  Co.,  5  Or.  99. 

But  it  is  made  a  question  whether  the  statute  comprehends 
fraud  as  a  ground  for  such  relief.  Whether  this  is  so  or  not, 
the  ground  relied  upon  for  the  redress  sought  is  clearly  within 
the  statute.  The  plaintiff  complains  that  the  defendant  caused 
the  judgment  to  be  given  and  rendered  contrary  to  their  under- 
standing or  agreement;  and  if  such  was  the  case  he  was  taken 
by  ''surprise,"  and  this  is  one  of  the  enumerated  causes.  Mr. 
Black  says:  "It  is  probable  that  the  species  of  surprise  primarily 
contemplated  by  these  statutes  is  that  which  results  from  the 
taking  of  a  judgment  against  a  party  in  violation  of  an  agree- 
ment or  understanding  that  the  case  should  be  continued  or 
not  pressed,  or  not  brought  to  trial,  though  that  is  also  a  kind 
of  fraud":  1  Black  on  Judgments,  sec.  836,  and  **  Mr.  Free- 
man says:  "Fraud  practiced  in  obtaining  a  judgment  is  some- 
times specified  in  the  statutes  as  one  of  the  grounds  which  en^- 
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title  an  innocent  and  injured  litigant  to  have  it  vacated.  Even 
if  this  were  not  specially  enumerated  in  the  statute,  it  would 
generally  be  available  to  the  injured  party  on  the  ground  that 
it  had  occasioned  the  rendition  of  a  judgment  against  him  by 
surprise  or  mistake,  or  uuder  circumstances  which  as  to  him 
might  well  be  deemed  excusable  neglect":  1  Freeman  on  Judg- 
ments, sec.  Ill  a.  Other  authorities  attest  the  availability  of 
such  a  ground  of  relief  by  motion  to  vacate  in  the  original  ac- 
tion: See  Binsse  v.  Barker,  13  N.  J.  L.  263;  23  Am.  Dec.  720; 
Browning  v,  Roane,  9  Ark.  354;  50  Am.  Dec.  218;  Mcintosh  v. 
Commissioners  of  Crawford  Co.,  13  Kan.  171.  So  that,  in 
either  view,  whether  the  acts  complained  of  are  such  as  may  be 
denominated  by  one  of  the  statutory  appellations,  or  from  their 
general  nature  and  effect  fall  within  tiie  mischief  sought  to  be 
relieved  against,  it  is  apparent  that  the  statute  is  broad  enough 
to  afford  ample  relief  by  motion  in  the  action.  We  hold,  there- 
fore, that  the  statute  having  provided  the  plaintiff  with  a 
remedy  in  the  original  action,  competent  for  the  purpose,  and 
he  having  there  invoked  it,  he  is  now  precluded  from  invoking 
equitable  relief  of  like  character  based  upon  grounds  identi- 
cal with  those  there  employed.  The  tendency  of  modem  leg- 
islation and  practice  has  been  to  greatly  abridge  the  necessity 
for  resort  to  equity  by  amplifying  and  enlarging  the  remedies 
in  courts  of  law  for  many  of  the  exigencies  which  formerly 
called  for  equitable  interposition,  and,  while  the  jurisdiction  may 
in  some  instances  remain  *^^  concurrent  with  that  given  at  law, 
it  cannot  ordinarily  be  invoked  when  the  remedy  at  law  has 
been  employed  either  with  or  without  avail:  Beagan  v.  Fitzger- 
ald, 76  Cal.  230. 
Affirmed. 


JUDGMENTS— RELIEF  FROM  IN  EQUITY.— In  many,  and  per- 
haps all,  the  states  of  the  Union,  statutes  have  been  enacted  author- 
ising courts  to  vacate  or  set  aside  Judgments  rendered  against  a 
litigant  through  his  surprise,  mistalce.  Inadvertence,  excusable  neg- 
lect, or  for  other  causes  operating  to  his  prejudice  by  preventing  a 
decision  upon  the  merits:  See  monographic  note  to  Furman  v.  Fur- 
man,  60  Am.  St.  Rep.  633.  Equitable  relief  may  be  granted  where 
the  successful  litigant  fraudulently  preyents  his  adversary  from 
presenting  his  cause  of  action  or  defense:  See  monographic  note  to 
Little  Roclc  etc.  Ry.  Co.  ▼.  Wells,  54  Am.  St  Rep.  236. 

JUDGMENTS— RELIEF  FROM,  AFTER  UNSUCCESSFUL  MO- 
TION IN  ORIGINAL  ACTION.— The  complainant  may  have  made 
an  appropriate  motion  for  relief  in  the  original  action  within  due 
time,  but  the  conrt  may  have  refused  to  grant  it  and  left  him  liable 
to  the  Judgment  of  which  he  complains.  Generally,  the  decision  of 
the  motion  is  not  deemed  res  Judicata,  but  merely  perfects  the 
compla1nant*8  right  to  be  heard  in  equity:  See  monographic  note  t» 
Little  Rock  etc.  Ry.  Co.  v.  Wells,  54  Am.  St  Rep.  25L 
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Farmers*  Loan  Co.  v.  Oregon  Paoipio  R.  R.  Co. 

(81  OBiGoy,  287.] 

A  RECEIVER  OF  A  RAILROAD  IS  NOT  AN  AGENT  OF 
EITHER  PARTY  to  the  suit,  and  neither  is  respcmsible  for  his  con- 
tracts or  for  his  misfeasance  or  nonfeasance  of  his  office.  The  lia- 
bilities incurred  bj  him  are,  strictly  speaking,  the  liabilitieB  of  tho 
court  appointing  him. 

RECEIVER— LIABILITY  OF  PLAINTIFF  FOR  COSTS  AND 
EXPENSES  OF.— A  plaintiff  who  commences  suit  to  foreclose  a 
mortgage  on  a  railway,  in  which  a  receiver  is  subsequently  ap- 
pointed, is  not  liable  for  wages  or  other  obligations  incurred  by  such 
receiver,  though  the  proceeds  of  the  property  prove  insufficient  to  pay 
the  same. 

Application  by  the  employes  of  the  Oregon  Pacific  Bailroad 
Company  for  an  order  requiring  the  plaintiffs  in  the  suits  in 
which  the  receivers  were  appointed  to  pay  the  wages  of  such 
employes.  The  suit  was  brought  by  the  Farmers'  Loan  &  Trust 
Company  as  trustee  for  the  bondholders  of  the  railway  com- 
pany to  foreclose  a  mortgage.  In  this  8uit^  on  motion  of  plain- 
tiff, a  receiver  was  appointed,  with  authority  to  operate  the 
road.  This  receiver  was  afterward  removed,  and  another  ap- 
pointed in  his  Btead.  Under  the  management  of  both  receiv- 
ers, the  earnings  of  the  road  were  insufficient  to  pay  the  ex- 
penses, and  a  large  sum  representing  wages  of  employes  fell  in 
arrears.  Attempts  to  sell  the  road  under  the  decree  of  fore- 
closure were  unsuccessful.  The  employ^  therefore  resorted  to 
this  motion,  which  was  denied^  and  they  thereupon  appealed. 

George  O.  Bingham,  for  the  appellants. 

H.  C.  Watson,  Turner,  McClure  &  Bolston,  and  John  Bodell 
Bryson,  for  the  respondent 

***  BEAN,  J.  This  is,  so  far  as  we  can  ascertain,  the  first 
recorded  instance  in  the  judicial  history  of  railroad '  receiver- 
ships in  which  the  trust  fund  was  insufficient  to  pay  the  em- 
ployes of  the  receiver  engaged  in  the  operation  of  the  road;  and 
hence  we  are  unaided  in  the  determination  of  the  question  be- 
fore us  by  any  judicial  decision  directly  in  point.  The  con- 
tention of  the  petitioners  seems  to  be  that  a  receiver  of  a  rail- 
road appointed  in  a  suit  to  foreclose  a  mortgage  on  the  road, 
and  clothed  with  authority  to  operate  it,  is  as  much  the  rep- 
resentative of  the  plaintiff  as  a  sheriff  who  levies  upon  prop- 
erty under  a  writ  of  attachment,  and  that  the  operating  ex- 
penses incurred  by  him  are  costs  or  fees  of  the  litigation,  and, 
like  the  fees  of  the  sheriff  in  the  case  referred  to,  are  coUecti- 
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ble  from  the  plaintifF.  But  this  argument  is  based  upon  an  en- 
tire misapprehension  of  a  railroad  receiver's  position  and  duties. 
He  is  noty  like  a  sheriff  in  an  attachment  action,  the  agent  of 
the  plaintiff  in  the  litigation,  nor  does  the  plaintiff  have  any 
control  or  authority  over  him  whatever.  He  is  agent  and  execu- 
tive officer  of  ***  the  court,  which,  by  virtue  of  its  high  prerog- 
ative powers,  lays  its  judicial  hand  upon  the  property  which  is 
the  subject  of  controversy  and  controls  and  operates  it  for  the 
use  and  benefit,  not  of  either  of  the  parties  to  the  litigation,  but 
for  the  public  and  whomsoever  in  the  end  it  may  concern.  His 
acts  and  possession  are  the  acts  and  possession  of  the  court. 
His  contracts  and  liabilities  in  contemplation  of  law  are  the 
contracts  and  liabilities  of  the  court.  The  parties  to  the  liti- 
gation have  not  the  least  authority  over  him;  nor  have  they  any 
right  to  determine  what  liabilities  he  may  or  may  not  incur. 
His  authority  is  derived  solely  from  the  act  of  the  court  ap- 
pointing him,  and  he  is  the  subject  of  its  order  only.  ''A  re- 
ceiver of  a  railroad,"  says  Mr.  Justice  Caldwell,  *'is  a  person 
appointed  to  receive  and  preserve  the  property  of  a  railroad 
company,  and  is  clothed  with  authority  to  operate  the  railroad 
and  receive  the  earnings  and  income  therefrom  during  the 
pendency  of  the  foreclosure  suit.  In  contemplation  of  law,  the 
railroad  is  in  the  custody  of,  and  operated  by,  the  court  ap- 
pointing the  receiver.  The  receiver  is  the  agent  of  the  court. 
He  is  an  officer  of  the  court,  a^d  his  possession  of  the  property 
is  the  possession  of  the  court.  He  is  not  the  agent  of  either 
party  to  the  suit,  and  neither  party  is  responsible  for  his  con- 

tracts  or  for  his  malfeasance  or  misfeasance   in   office 

The  liabilities  incurred  by  the  receiver  in  the  operation  of  the 
road  are,  strictly  speaking,  the  liabilities  of  the  court  appoint- 
ing the  receiver^':  30  Am.  Law  Bev.  161.  And  in  Quincy  etc. 
B.  B.  Co.  V.  Humphreys,  145  U.  S.  82,  the  court,  speaking  of 
the  Wabash  receivers,  said:  ***  *T?hey  were  ministerial  officers 
appointed  by  the  court  of  chancery  to  take  possession  of  and 
preserve,  pendente  lite,  the  fund  or  property  in  litigation;  mere 
custodians,  coming  within  the  rules  stated  in  Union  Nat.  Bank 
V.  Bank  of  Kansas  City,  136  U.  S.  223,  236,  where  this  court  said: 
*A  receiver  derives  his  authority  from  the  act  of  the  court  ap- 
pointing him,  and  not  from  the  act  of  the  parties  at  whose  sug- 
gestion or  by  whose  consent  he  is  appointed;  and  the  utmost 
effect  of  his  appointment  is  to  put  the  property  from  that  time 
into  his  custody  as  an  officer  of  the  court,  for  the  benefit  of  the 
party  ultimately  proved  to  be  entitled,  but  not  to  change  the 
title,  or  even  the  right  of  possession  in  the  property.'  '* 
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So,  also  in  the  case  of  New  York  etc.  B.  B.  Co.  v.  New  York 
etc.  B.  B.  Co.,  58  Fed.  Bep.  268,  it  is  said:  '^BeceiveiB  are  but 
officers  and  agents  of  the  conrt.    While  necessarily   much   i^ 
committed  to  their  judgment  and  discretion,  yet  their   power 
depends  upon  the  decrees  and  directions  of  the  courts  appoint- 
ing them.    Beceiyerships  of  railroad  properties  aro  in  a  large 
part  peculiar  appointments.    Bailroads,  as  public  carriers,  are 
charged  with  great  public  duties,  and  the  public  are  interested 
that  their  operation   shall  be  continuous.     Creditors  are  like- 
wise interested  that  there  shall  be  no  cessation  in  their  main- 
tenance as  going  concerns,  because  their  value  as  property  de- 
pends upon  the  active  use  of  the  line.'*    These  considerations 
have  developed  the  present  well-settled  proposition  that  such  re- 
ceivers are  the  mere  custodians  of  the  property,  and  hold  for 
and  as  mere  agents  of  the  court.    Speaking  of  the  character  of 
gttoh  **•  trustees,  and  the  effect  of  such  holding  upon  the  in- 
terests procuring  the  appointment,  Chief  Justice   Waite   said: 
**The  possession  taken  by  the  receiver  is  only  that  of  the  courts 
whose  officer  he  is,  and  adds  nothing  to  the  previously  existing 
title  of  the  mortgagees.    He  holds,  pending  the  litigation,  for 
the  benefit  of  whomsoever  in  the  end  it  shall  be  found  to  con- 
cern, and  in  the  meantime  the   court  proceeds   to   determine 
the  rights  of  the  parties  upon  the  same  principles  it  would  if  no 
change  of  possession  had   taken   place:   Fosdick   v.  Schall,  99 
XT.  8.  251 ;  Quincy  etc.  B.  B.  Cq.  v.  Humphreys,  145  U.  S.  82. 
A  receiver  represents  no  particular  interest  or  class  of  interests. 
He  holds  for  the  benefit  of  all  who  may  ultimately  show  an  in- 
terest in  the  property.    He  stands   no  more  for  the   creditor 
than  the  owner.    They  are  not  assignees,  and   the   principles 
of  common  law  applicable  to  assignees  do  not  define  or  deter- 
mine the  character  of  a  receiver's  possession,  or  its  effects  upon 
the  rights  of  those  interested  in  the  property  in  their  possession. 
Beceivers  ought  not  to  be  appointed  to  represent  the  peculiar 
interests  of  one  class."   To  the  same  effect,  see  Texas  etc.  By.  Co. 
v.  Bust,  17  Fed.  Bep.  275;  Central  Trust  Co.  v.  Wabash  etc.  B. 
B.  Co.,  23  Fed.  Bep.  863;  Ames  v.  Union  Pac.  B.  B.  Co.  60  Fed. 
Bep.  966;  Union  Trust  Co.  v.  Illinois  Midland  B  B.  Co.,  117 
U.  S.  465. 

A  railroad  receiver  is,  therefore,  more  than  a  mere  custodian 
of  the  property,  like  a  sheriff  holding  under  a  writ  of  attach* 
ment  or  execution.  He  is,  in  effect,  the  hand  of  the  court  which 
holds  the  property  while  it  operates  the  road  pending  the  liti- 
gation for  the  benefit  ^^'^  of  the  general  public,  as  well  as  tho 
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cieditors  of  the  inBolvent  corporation.    It  is  for  this  reason 
that  the  expenses  of  the  receiyership  are  chargeable  as  a  lien 
upon  the  property  superior  to  all  other  liens.     The  plaintiff, 
at  whose  instance  the  receiver  is  appointed,  thereby  consents  to 
the  absolute  control  and  management  of  the  mortgaged  prop- 
erty by  the  court  and  ita  agents  and  to  the  priority  of  claims 
for  the  expenses  incurred  in  its  operation   and   management; 
but  it  ia  not  perceived  upon  what  ground  it  can  be  claimed  that^ 
because   the  expenses  of  the  receivership  are  allowed  without 
any  fault  of  his  to  exceed  the  value  of  the  mortgaged  property, 
thus  entirely  destroying  hia  security,  he  must,  in   addition   to 
the  loss  of  his  debt,  be  compelled  to  make  good  the  deficit,  un* 
less  the  order  of  appointment  was  made  upon  that  condition. 
He  has  no  control  over  the  acts  of  the  receiver,  and  if,  without 
hie  consent,  he  ia  to  be  held  responsible  therefor,  he  is  liable 
to  absolute  bankruptcy  and  ruin.    Such  a  rule  would  render 
the  plaintiff's  position  so  uncertain  and  precarious  aa  practically 
to  preclude  him  from  any  protection  whatever  through  the  ap- 
pointment of  a  receiver  pending  the  foreclosure  suit.    But  the 
inquiry  is  made,  ^'Shall  not  a  railroad  mortgagee  who  applie9 
for  and  obtaine  the  appointment  of  a  receiver,  with  authority 
to  operate  the  road,  be  held  responsible  for  the  liabilities  in- 
curred by  such  officer  when  they  cannot  be  made  out  of  the 
property  itself?''    We  think  not,  unless  such  responsibility  waa 
imposed  as  a  condition  to  the  appointment  or  the  continuance 
of  the  receiver  in  office.    The  appointment  of  a  receiver  in  a 
suit  to  foreclose  a  railroad  mortgage  is  not  *^  a  matter  of 
strict  right,  but  rests  in  the  sound  judicial  discretion   of  the 
court;  and  it  may,  as  a.  condition  to  issuing  the  necessary  order, 
impose  such  terms  as  may,  under  the  circumstances  of  the  par- 
ticular case,  appear  to  be  reasonable,  and,  if  not  acceded  to, 
may  refuse  to  make  the  order:  30  Am.  Law  Bev.  161;  Fosdick 
T.  Schall,  99  U.  S.  235. 

If,  therefore,  upon  an  application  for  the  appointment  of  a 
railroad  receiver,  it  appears  probable  that  the  income  and  cor- 
pus will  prove  insufficient  to  pay  the  expenses  and  liabilities 
thereof,  we  have  no  doubt  that  the  court  may  require  of  the 
plaintiff,  as  a  condition  to  such  appointment,  a  guaranty  of  the 
payment  of  the  expenses  of  such  officer.  And  if,  at  any  time 
after  the  appointment  has  been  made,  it  becomes  apparent  to 
the  court  that  it  will  be  unable  to  pay  and  discharge  the  present 
or  future  liabilities  incurred  by  its  executive  officer  and  mana* 
ger,  it  should  refuse  to  continue  the  operation  of  the  road  un 
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•der  the  receiTer,  unlesB  its  ezpenses  are  guaranteed.  No  court 
is  bound  or  ought  to  engage  or  continue  in  the  operation  of  a 
railroad  or  any  other  enterprise  without  the  ability  to  promptly 
discharge  its  obligations^  and^  unless  it  can  do  so,  it  should 
keep  out  or  immediately  go  out  of  the  business.  But,  unless 
sruch  terms  are  imposed  as  a  condition  of  the  appointment  or 
•continuation  in  office  of  the  receiver,  his  employes  must  look 
to  the  property  in  the  custody  of  the  court  and  its  income  for 
their  compensation.  They  have  no  claim  whatever  on  any  of 
the  parties  to  the  litigation.  They  are  the  employes  and  ser- 
vants of  the  court,  and  not  of  the  parties.  Their  wages  are  in 
no  sense  costs  of  the  litigation;  ^^  and,  although  incurred  dur- 
ing the  progress  of  the  suit,  they  are  not  incurred  in  the  suit. 
They  are  neither  expenses  of  the  plaintiff,  nor  of  the  defend- 
4mty  and  are  not  fees  or  costs  which  can  be  charged  against  the 
successful  party  to  the  litigation,  as  is  sought  to  be  done  in  this 
•case.  It  follows  that  the  order  appealed  from  must  be  affirmed, 
and  it  is  so  ordered. 


KEOErVBRS— CAPACITY  AS  AGENTS.— A  receiver  of  property 
appointed  by  a  court  is  not  an  agent  He  is  an  indifferent  person 
"holding  the  property  for  those  ultimately  entitled  to  It,  and  his 
possession  is  that  of  the  court:  Wildberger  v.  Hartford  Fire  Ins.  Co.. 
72  Miss.  838;  48  Am.  St  Rep.  558,  and  note.  He  is  in  a  sense  the 
agent  of  the  court  appointing  him:  Brown  V.  Warner,  78  Tez.  543; 
^22  Am.  St  Rep.  67;  and  in  some  sense  the  representative  of  the 
•owner  of  the  property  consigned  to  him:  Howe  v.  Harding,  76  Tex. 
17;  18  Am.  St  Rep.  17.  A  receiver  of  an  insolvent  corporation  is  a 
trustee  both  for  the  creditors  and  stockholders:  Franklin  Nat  Bank 
▼.  Whitehead,  149  Ind.  560;  63  Am.  St  Eep.  802. 


BOSB  V.  WOLLENBERG, 

(81  Orsqov,  269.] 

STATUTE  OP  FRAUDS— SURETIES— CONTRACTS  BE- 
TWEEN.—Agrreements  between  cosureties  fixing  the  respective  lla- 
bUity  of  each  are  not  within  the  statute  of  frauds. 

Action  to  recover  moneys  paid  by  plaintiff  as  one  of  the  sure* 
ties  of  v.  L.  Arriugton.  The  plaintiff  and  defendant  entered 
into  a  contract  in  writing  by  which  they  agreed,  in  the  event 
their  principal,  V.  L.  Arrington,  did  not  pay  over  all  moneys 
that  might  come  into  his  hands  by  virtue  of  his  office  aa  county 
treasurer  of  Douglas  county,  that  they  would  pay  the  sum  of 
thirty  thousand  dollars.  Before  the  plaintiff's  signature  to  the 
bond  the  figures  $10^000  were  written*    It  was  claimed  by  the 
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plaintiff  that,  before  becoming  mirety,  it  was  agreed  between 
him  and  the  defendant  that  the  plaintiff  should  be  responsible 
for  one-third  and  the  defendant  for  two-thirds  of  any  loss  that 
might  be  sustained  by  them  from  such  suretyship.  The  prin- 
cipal defaulted,  and  each  of  the  sureties  paid  one-half  of  the 
defalcation,  and  the  plaintiff  brought  this  action  to  recoyer 
the  difference  between  such  one-half  and  one-third  of  the  lia- 
bility. The  trial  court,  after  receiving  oral  evidence  support- 
ing plaintiff's  theory,  nevertheless  nonsuited  him,  and  he  ap- 
peal^. 

William  W.  Cardwell  and  Bufus  Mallory,  for  the  appellant 

J.  W.  Hamilton,  for  the  respondent. 

•"  WOLVEBTON,  J.  The  question  presented  by  this  reo- 
cord  is^  whether  the  alleged  agreement  between  the  plaintiff  and 
defendant  ^^that  the  liability  of  plaintiff  should  be  a  one-third 
proportion  and  that  the  defendants  should  be  ^'^^  a  two-thirds 
proportion  of  any  liability  that  might  occur  under  said  bond  to 
said  sureties,''  not  having  been  entered  into  writing,  is  within  the 
statute  of  frauds  and  perjuries,  and  therefore  void;  and,  if  not, 
another  question  arises,  and  that  is  whether  the  evidence  pre- 
sents a  prima  facie  case  sufficient  to  go  to  the  jury.  It  is  settled 
by  Durbin  v.  Kuney,  19  Or.  71,  that,  as  between  cosureties, 
where  one  of  their  number  has  paid  more  than  his  proportion  of 
the  common  liability,  no  special  agreement  having  been  entered 
into  between  themselves,  the  law  raises  an  obligation  upon  the 
part  of  the  other  cosureties  to  repay  him  the  excess  which  he  has 
been  compelled  to  pay,  upon  the  principle  that  where  there  is 
a  common  liability  equality  of  burden  is  equity.  Formerly, 
equity  alone  entertained  jurisdiction  to  compel  contribution,  but 
latterly  courts  of  law,  having  borrowed  the  jurisdiction,  are  com- 
petent, in  most  cases,  to  administer  relief.  It  is  said  in  the  case 
cited  ''that  the  doctrine  of  contribution  does  not  depend  upon 
contract,  but  is  bottomed  and  founded  upon  principles  of  natural 
justice.  The  contract  upon  which  they  are  codebtors  or  sure- 
ties only  expresses  the  relation  between  them  and  their  creditor, 
and  is  entirely  distinct  from  the  right  of  contribution,  which 
exists  between  themselves."  While  the  law,  upon  principles  of 
natural  justice,  raises  the  obligation  of  equitable  contribution 
among  cosureties,  it  by  no  means  follows  that  they  are  inhibited 
from  fixing  or  determining  their  relative  liabilities  by  express 
contract  or  agreement  among  themselves.    Indeed^  the  right  to 
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enter  into  any  agreement  ^^  in  respect  of  eacli  liability  as  their 
discretion  or  judgment  may  dictate  is  not  questioned.  The  im- 
portant question  is,  whether  such  contracts  or  agreements  aie 
within  the  statute  of  frauds,  requiring  all  contracts  for  the  debt, 
default,  -or  miscarriage  of  another  to  be  contained  in  some  note 
or  memoranda  in  writing,  expressing  the  consideration,  signed 
by  the  party  to  be  charged:  Hill's  Annotated  Laws^  sec  785.  It 
is  well  settled  that  the  true  relations  existing  between  joint,  or 
joint  and  seyeral,  promisors  or  obligors  upon  a  note  or  bond,  or 
other  instrument  of  writing,  can  be  shown  by  parol,  whether 
principals  or  sureties.  The  writing  is  paramount,  and  fixes  lia>- 
bility  as  it  pertains  to  the  payee  or  obligee,  but,  as  between  the 
makers  or  obligors,  their  correlative  undertakings,  whether  in 
the  capacity  of  principals  or  sureties^  may  be  otherwise  estab- 
lished. The  principal  who  has  obtained  the  benefit  of  the  con* 
tract,  or  suffered  the  forfeiture  of  his  bond  or  obligation,  is  al« 
ways  bound  to  indemnify  his  surety  who  has  sustained  loss  upon 
his  account,  and  he  cannot  interpose  the  statute  of  frauds  to  pre- 
yent  it.  But  when  we  go  a  step  further,  to  the  proposition 
which  involves  the  undertaking  of  one  surety  to  indemnify 
another,  in  whole  or  in  part,  against  liability  upon  their  princi- 
pal's obligation,  or,  as  is  alleged  in  the  case  at  bar,  an  agreement 
between  themselves  fixing  upon  a  different  ratio  of  liability  than 
that  which  the  law  raises  or  implies,  we  find  much  contrariety  of 
opinion  and  authority  as  respects  the  enforcement  of  such  under- 
taking or  agreement  where  it  rests  in  parol. 

The  earliest  case  to  which  our  attention  has  been  called  is  that 
of  Thomas  v.  Cook,  8  Bam.  ft  C.  727.  It  *^*  there  appeared 
that  one  person  requested  another  to  become  surety  with  him 
for  a  third  party  under  promise  of  indemnity  against  payment 
In  deciding  it  Bayley,  J.,  says:  '^ere  the  bond  was  given  to 
Morris  as  the  creditor,  but  the  promise  in  question  was  not  made 
to  him.  A  promise  to  him  would  have  been  to  answer  for  the 
default  of  the  debtor.  But,  it  being  necessary  for  W.  Cook,  since 
deceased,  to  find  sureties,  the  defendant  applied  to  the  plaintiff 
to  join  him  in  the  bond  and  bill  of  exchange,  and  undertook 
to  save  him  harmless.  A  promise  to  indemnify  does  not,  as  it 
appears  to  me,  fall  within  either  the  words  or  the  policy  of  the 
statute  of  frauds."  This  was  in  1828.  In  1839,  Oreen  v.  Cress- 
well,  10  Ad.  ft  E.  453,  was  decided  by  the  same  court,  which  may 
be  taken  to  have  overruled  Thomas  v.  Cook,  8  Bam.  &  C.  727, 
at  least  the  reasoning  of  that  case  was  severely  criticised.  The 
case  was  this:  The  plaintiff,  at  the  request  of  defendant^  and 
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imder  hia  promise  to  indemnify  and  save  him  harmlees,  became 
surety  for  one  Hadley  upon  a  bail  bond  in  a  civil  action.  The 
defendant  did  not  join  as  cosurety.  The  undertaking  was  held 
to  be  within  the  statute.  The  court  distinguishes  Thomas  y. 
Cook,  8  Barn,  ft  C.  727,  by  reason  of  the  fact  that  both  the 
plaintiff  and  defendant  therein  joined  as  cosureties.  Subsequent 
authorities  have  assigned  as  a  reaaon  for  the  distinction  that» 
where  the  defendant  is  cosurety,  he  is,  as  such,  and  without  any 
special  promipe,  liable  already  to  contribute,  and  thus  his  special 
promise  to  pay  the  whole  may  be  regarded  ae  but  a  matter  of 
regulation  of  contribution  between  the  two  sureties.  In  Browne 
on  Statute  of  Frauds,  fourth  edition,  section  161  a,  it  is  argued 
that  ^^  the  reason  is  not  well  assigned  because:  1.  That 
though  called  ^regulation'  or  ^contribution,'  it  is  really  a  promise 
to  pay  what  he  was  not  otherwise  liable  to  pay  for  a  third  party; 
and  2.  That  he  was  never  liable  to  contribute  at  all  except  by 
force  of  the  relation  of  cosuretyship  into  which  he  entered,  and 
owed  no  antecedent  debt  of  his  own.''  These  cases  gave  rise  to 
the  subsequent  divergence  of  opinion  on  the  subject  treated 
therein,  and  the  decisions  of  courts  of  different  jurisdictions  are 
to  be  largely  distinguished  in  that  they  have  followed  the  one 
or  the  other  of  these  early  authorities.  Beader  v.  Eingham,  13 
Com.  B.,  N.  S.,  344,  a  later  English  case,  decided  in  1862,  and 
arising  out  of  a  similar  state  of  facts,  although  not  overruling 
is  in  direct  conflict  with  Green  v.  Cresswell,  10  Ad.  ft  E.  453. 
In  Gripps  v.  Hartnoll,  4  Best  ft  S.  414,  the  court  would  not  say 
that  it  could  lend  its  support  to  Green  v.  Creeswell,  10  Ad.  ft  E. 
453.  But  in  a  much  later  case,  decided  in  1874,  Wildes  v.  Dud- 
low,  L.  R.  19  Eq.  198,  Green  v.  Creeswell,  10  Ad.  ft  E.  453,  was 
expressly  overruled,  and  Thomas  v.  Cook,  8  Bam.  ft  C.  727,  ap- 
proved and  followed.  In  that  case,  the  son,  at  the  request  of  his 
father,  became  surety  for  a  third  party,  the  father  not  signing  as 
a  cosurety;  and  it  was  held  to  be  an  original  contract  for  indem- 
nity, and  not  within  the  statute  of  frauds.  By  a  very  recent 
ease  (Guild  v.  Conrad,  (1894),  2  Q.  B.  Div.  886),  it  was  held  that 
Green  v.  Cresswell,  10  Ad.  ft  B.  453,  was  no  longer  binding, 
but  that  Thomas  v.  Cook,  8  Bam.  ft  C.  727,  was  good  law.  So 
that  it  may  be  said  that  in  England  the  doctrinee  have  been 
finally  settled  in  harmony  with  the  latter  case. 

The  authorities  among  the  states  of  this  country  '^  are 
much  divided  upon  the  subject.  Among  the  earlier  cases  to  be 
found  is  Chapin  v.  Merrill,  4  Wend.  657,  decided  in  1830.  The 
facts  stated  are  that  plaintiff,  at  the  request  and  upon  the  solid- 
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tation  of  the  defendant^  and  under  a  promise  of  indemnity^ 
entered  into  an  undertaking  under  the  seal  with  one  Asa  Ban- 
Bom^  by  which  they  covenanted  with  a  mercantile  firm  that  if 
they  would  supply  one  Asa  Bansom,  Jr.^  with  gooda^  they^  the 
cosureties^  would  pay  such  an  amount  unpaid  by  Bansom,  Jr., 
not  exceeding  two  thousand  dollars,  as  should  be  due  the  firm. 
The  defendant  had  no  interest  in  the  goods.  Marcy,  J.,  in  de- 
ciding the  case,  says:  '^The  contract  on  which  this  action  is 
brought  is  not,  in  my  opinion,  within  the  statute  of  frauds  The 
action  is  brought  on  the  parol  undertaking  of  the  defendant  to 

save  the  plaintiff  harmless The  promise  in  this  case  wa^ 

original,  and  not  a  collateral,  undertaking;  but  had  it  a  sufficient 
consideration?  It  is  not  disclosed  that  the  defendant  receiyed 
any  benefit  from  what  was  done  by  the  plaintiff,  nor  is  it  neces- 
sary, as  I  conceive,  that  he  should  to  make  him  liable.  In  Tom- 
linson  v.  Gill,  1  Amb.  330,  and  Bead  v.  Nash,  1  Wila  805,  it 
does  not  appear  that  the  defendant  did  or  could  derive  any  bene- 
fit from  their  undertakings,  yet  they  were  held  liable  on  them. 
The  consideration  was  the  harm  to  the  plaintiffs.  In  this  case 
the  consideration  was  the  assumption  of  the  plaintiff  of  a  re- 
sponsibility on  which  he  was  obliged  to  pay  about  six  hundred 
dollars.  This  is  an  abundant  consideration  for  the  undertaking 
on  which  this  action  is  brought.*'  This  case  was  subsequently 
overruled  by  the  supreme  court  of  New  York  (Kingsley  v.  Bal- 
come,  4  Barb.  131),  which  latter  was  a  case  wherein  ^^*  plain- 
tiff became  bail  upon  arrest  at  the  request  of  defendant,  who 
promised  to  indemnify  and  save  him  harmless.  The  opinion  is 
based  to  some  extent  upon  the  express  authority  of  Green  t. 
Cresswell,  10  Ad.  &  E.  453.  In  a  later  case  (Barry  v.  Bansom,  12 
N.  Y.  462),  decided  in  1855,  it  was  held  that  a  surety  who  be- 
came such  upon  a  tax  collector's  bond  at  the  request  of  his  co- 
sarety,  and  under  promise  of  indemnity,  could  not  be  required  to 
contribute,  the  cosurety  having  paid  the  whole  loss.  Denio,  J.^ 
says:  ^^he  cases  where  the  person  making  the  promise  was  him- 
self bound  for  the  default  of  the  third  person  are  uniform  in 
holding  the  contract  to  be  unaffected  by  the  statute.''  Thus 
distinguishing  Green  v.  Cresswell,  10  Ad.  &  E.  453,  and  Einge- 
ley  T.  Balcome,  4  Barb.  131,  and  following  Thomas  ▼.  Cook,. 
8  Bam.  &  C.  727,  the  court  concludes:  *T!  am  of  opinion  that 
where  a  person  is  about  to  become  bound  by  writing  to  answer 
for  the  default  of  a  third  party,  and  he  procures  another  to  be 
bound  with  him  in  the  Bame  obligation,  by  promising  to  in- 
demnify him,  this  is  an  original  promise,  and  not  within  this 
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branch  of  the  Btatnte  of  fraacb.''  The  same  result  was  reached 
in  a  Maasachusetts  case  (Blake  y.  Cole,  22  Pick.  97)  baaed  upon  a 
fiimilar  state  of  facts.  In  a  later  case  from  the  same  state  (Aldrich 
Y.  Ames,  9  Gray,  77)  in  which  the  facts  are  not  stated,  except 
that  the  promise  was  made  for  a  Yalnable  consideration,  Shaw^ 
J.,  says:  '^The  theory  of  the  statute  of  frauds  is  this,  that  when 
a  third  party  promises  the  creditor  to  pay  him  a  debt  dne  to  him 
from  a  person  named,  the  effect  of  such  promise  is  to  become  a 
surety  or  guarantor  only,  and  shall  be  manifested  by  written  CYi- 
dence.  The  promise  in  such  case  is  to  the  creditor,  not  to  the 
debtor.  For  *^^  instance,  if  A,  a  debtor,  owes  a  debt  to  B,  and 
C  promises  B,  the  creditor,  to  pay  it,  that  is  a  promise  to  the 
creditor  to  pay  the  debt  of  A.  But  in  the  same  case  should  C, 
on  good  consideration,  promise  A,  the  debtor,  to  pay  the  debt  of 
B  and  indemnify  A  from  the  payment,  although  one  of  the  re- 
sults is  to  pay  the  debt  of  B,  yet  it  is  not  a  promise  to  the  cred- 
itor to  pay  the  debt  of  another,  but  a  promise  to  the  debtor  to 
pay  his  debt.  This  rule  appears  to  us  to  be  well  settled  as  the 
true  construction  of  the  statute/'  These  earlier  cases  are  suffi- 
cient to  illustrate  the  distinguishing  features  between  the  prevail- 
ing antagonistic  opinions  in  this  countryr 

The  leading  and  perhaps  the  best  considered  cases  to  be  found 
which  follow  in  the  wake  of  Green  v.  Cresswell,  10  Ad.  ft  E. 
453,  and  Kingsley  y.  Balcome,  4  Barb.  131,  are  Easter  y.  White, 
12  Ohio  St.  219;  Bissig  y.  Britton,  59  Mo.  204;  21  Am.  Bep. 
379;  Macey  y.  Childress,  2  Tenn.  Ch.  438,  and  Nugent  y.  Wolfe, 
111  Pa.  St.  471;  56  Am.  Bep.  291.  The  Ohio  case  was  decided 
long  prior  to  the  English  case  of  Wildes  y.  Dudlow,  L.  B.  19 
Eq.  198,  while  the  Missouri  case  was  almost  concurrent  in  time 
with  it,  but  without  knowledge  of  its  annotmcement  and  was  not 
in  any  manner  controlled  by  it.  The  other  two  cases  cite  it  with 
disapproval.  The  clearest  illustration  of  the  principle  main- 
tained by  these  cases  is  to  be  found  in  Nugent  y.  Wolfe,  111  Pa. 
St.  471;  56  Am.  Bep.  291.  The  First  National  Bank  of 
Bavenna,  Ohio,  had  obtained  judgment  against  Powers  and  Com- 
pany. Nugent  went  security  for  Powers  and  Company,  as  he 
alleges,  at  the  request  of  Wolfe,  accompanied  with  a  verbal  un- 
dertaking or  agreement  to  save  Nugent  harmless  in  his  under- 
taking for  Powers  and  Company  "^^  with  the  bank.  The  court, 
in  deciding  the  case,  says:  ''There  is  no  testimony,  nor  was  any 
offered,  to  show  that  defendant  had  any  personal  interest  in  the 
judgment  on  which  bail  was  entered,  or  that  he  held  property  or 
funds  that  should  have  been  applied  to  the  payment  thereol 
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So  far  as  appears^  it  was  the  proper  debt  of  Powers  and  Company, 
and  the  srubetance  of  defendant's  agreement  is  that  he  would  see 
that  they  paid  it;  and,  if  they  failed  to  do  so,  he  would  pay  it 
for  thenu  It  was  literally  a  promise  to  answer  for  the  default 
of  Powers  and  Company.  Plaintiff^s  liability  as  bail  for  stay 
was  merely  collateral  to  the  debt  in  judgment,  and  had  in  con- 
templation nothing  but  the  payment  thereof  to  the  bank.'' 

The  cases  which  are  usually  classed  as  following  Thomas  y. 
Cook,  8  Barn,  ft  C.  727,  and  Chapin  v.  Merrill,  4  Wend.  657, 
may  be  subdivided  into  three  classes,  in  ^nsideration  of  the 
grounds  upon  which  each  is  apparently  sustained:  1.  It  is  held 
that  where  the  inducement  for  the  promise  of  indemnity  is  a 
benefit  to  the  promisor  which  he  did  not  before  or  would  not 
otherwise  enjoy,  as  where  he  has  a  personal,  immediate,  and 
pecuniary  interest  in  the  principal  transaction,  and  is  therefore 
himself  a  party  to  be  benefited  by  performance  on  the  part  of 
the  promisee,  the  contract  is  not  within  the  statute  and  may  be 
supported  by  a  verbal  undertaking.  In  realty  the  undertaking 
is  to  pay  a  debt  which  is,  in  substance,  the  debt  of  the  promisor: 
Smith  V.  Delaney,  64  Conn.  264;  42  Am.  St.  Bep.  181;  Davis  v. 
Patrick,  141  U.  S.  479;  Beed  v.  Holcomb,  31  Conn.  360;  Potter 
V.  Brown,  35  Mich.  274;  Hilliard  v.  White  (Tex.  Civ.  App.,  June 
12,  1895),  31  2B1  S.  W.  Bep.  663;  Emerson  v.  Slater,  22  How. 
43.  The  doctrine  established  by  these  authorities  does  not  seem 
to  be  at  variance  with  Green  v.  Cresswell,  Ad.  ft  E.  453,  and 
Kingsley  v.  Balcome,  4  Barb.  131.  See  Waterman  v.  Besseter, 
45  111.  App.  155-165.  It  cannot  be  true,  as  has  been  intimated, 
that  a  new  and  independent  consideration,  moving  from  the 
promisor  to  the  promisee,  will  support  a  verbal  promise,  for  this 
does  not  meet  the  statute,  as  the  writing  or  memorandum  which 
the  statute  requires  must  itself  be  supported  by  a  consideration: 
See  Mallory  v.  Gillett,  21  N*.  T.  412.  2.  The  promise  of  in- 
demnity  is  not  a  contract  with  the  creditor  to  answer  for  the 
default  or  miscarriage  of  the  debtor,  but  it  is  independent  of 
the  principal  contract  or  obligation,  and  constitutes  an  entirely 
distinct  and  separate  undertaking,  with  which  the  creditor  has 
nothing  to  do,  and  which  cannot  avail  him  or  redound  to  his 
benefit  in  any  manner.  In  such  a  case,  the  assumption  of  the  lia- 
bility by  plaintiff  is  itself  a  sufficient  consideration  to  support  the 
promise,  regardless  of  any  subservient  interest  of  the  promisor,  or 
of  the  fact  of  his  becoming  cosurety  with  the  promisee,  and  it 
need  not  be  in  writing:  Mills  v.  Brown,  11  Iowa,  314;  Dunn  v. 
West,  5  B.  Mon.  376;  Lucas  t.  Chamberlain,  8  B.  Mon.  276; 
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fiolmeB  Y.  Eiiiglity  10  N.  E.  175;  Jonea  y.  Bacon^  72  Him.  506; 
145  N.  Y.  446;  George  v.  Hoskms  (Ky.  March  27,  1895),  30 
S.  W.  Bep.  406;  Shook  y.  Vanmater,  22  Wis.  532;  Vogel  y. 
Melms,  31  Wis.  306;  11  Am.  Bep.  608;  Boyer  y.  Soules,  105 
Mich.  31;  Minick  y.  Hufif,  41  Neb.  516;  Tighe  y.  Morrison,  116 
N.  Y.  270;  »a  Wildes  y.  Dudlow,  L.  B.  19  Eq.  198;  Chapin  v. 
Merrill,  4  Wend.  657.  8.  Where  the  promisee,  under  the  prom- 
isor's agreement  to  indemnify  and  saye  harmless,  becomes  jointly 
liable  as  cosurety  with  him  for  the  same  obligor,  such  an  agre^ 
ment  is  held  to  be  an  original  undertaking,  and  not  within  the 
statute.  As  sustaining  this  proposition,  Thomas  y.  Cook,  8 
Bam.  &  C.  727,  is  directly  in  point.  See,  also,  Horn  y.  Bray,  51 
Ind.  555;  19  Am.  Bep.  742;  Apgar  y.  Hiler,  24  N.  J.  L.  812; 
Chapeze  y.  Young,  87  Ky.  476;  Adams  y.  Flannagan,  36  Vt. 
400;  Baldwin  y.  Fleming,  90  Ind.  177;  Houck  y.  Graham,  123 
Ind.  277;  Barry  y.  Bansom,  12  N.  Y.  462;  Jones  v.  Letcher,  13 
B.  Mon.  863;  Oldham  y.  Broom,  28  Ohio  St.  41;  Brandt  on 
Suretyship  and  Guaranty,  sec.  226;  Mickley  y.  Stocksleger,  10 
Pa.  Co.  Ct.  345;  Blake  y.  Cole,  22  Pick.  97. 

It  is  within  this  latt^  class  that  the  case  at  bar  must  be 
grouped.  The  authorities  haye  not  concurred  entirely  in  the 
reasoning  which  is  supposed  to  support  the  doctrine  upon  which 
these  cases  proceed.  Chancellor  Cooper,  in  Macey  y.  Childress,  2 
Tenn.  Ch.  438,  says  they  ''may  be  safely  rested  on  the  well-estab- 
lished doctrine  that  a  surety  may  by  parol  limit  the  extent  of 
his  liability  as  between  him  and  the  other  parties  to  the 
paper.**  Mickley  y.  Stocksleger,  10  Pa.  Co.  Ct.  345,  distin- 
guishes Nugent  y.  Wolfe,  111  Pa.  Si  471,  56  Am.  Bep.  291, 
in  that  the  latter  case  'Vas  in  no  way  connected  with  the 
original  cause  of  action;  he  was  not  a  party  liable,  and  it  did 
not  appear  that  he  had  any  personal  interest  in  the  jud^rment 
on  which  the  plaintift  was  the  only  bail  for  the  stay  of  *^  ex- 
ecution." Mr.  Browne  yentures  a  reason  for  which  he  declares 
that  none  other  exists  so  satisfactory  or  consistent  with  the 
spirit  of  the  statute.  The  reason  is  alike  applicable  to  the 
second  and  third  dasses  aboye  enumerated.  The  troublesome 
element  in  the  cases  is,  that  by  the  hypothesis  there  are  or  are  to 
be  two  different  persons  concurrently  liable  to  the  plaintiff  to  do 
the  same  duty.  He  says:  '^The  implied  obligation  of  the  third 
party  exists  only  by  force  of  and  incidental  to  the  special  contract 
between  the  plaintiff  and  defendant,**  and  ^that  the  statute  con* 
templates  only  obligations  of  the  third  party  preyiously  existing; 
or  incurred  contemporaneously  with  the  defendant's  special 
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promiae^  or  afterward  as  the  case  may  be^  but  always  existing 
or  to  exist  independently  of  any  contract  of  guaranty  between 
the  plaintiff  and  defendant;  an  obligation  which  exists  or  may 
€Exis^  whether  any  contract  be  made  with  the  plaintiff  and  de- 
fendant or  not;  not  an  obligation  which  exists  only  as  a  legal  in- 
cident of  the  contract  which  they  have  made."  But,  seek  where 
you  will  for  a  plausible  footing  upon  which  to  found  the  obliga- 
tion so  as  not  to  come  within  the  purview  of  the  statute  of 
frauds,  the  distinction  taken  in  Green  v.  Cresswell,  10  Ad.  &  E, 
453,  of  Thomas  v.  Cook,  8  Bam.  &  C.  727,  that  the  promisee 
became  likewise  bound  upon  the  obligation  with  the  promisor, 
as  cosureties,  and  for  this  reason,  if  not  also  for  the  reason  upon 
which  the  second  class  is  supported — that  it  is  not  an  undertak- 
ing with  the  creditor — ^the  indemnity  is  not  within  the  statute, 
whether  adequate  or  not,  has  taken  deep  hold  in  the  judicial 
mind,  and  the  undoubted  weight  of  authority  in  this  country 
is  grounded  upon  it.  Indeed  *®*  the  doctrine  is  even  regarded 
as  settled.  Mr.  Throop,  in  his  treatise  on  the  Validity  of  Verbal 
Agreements,  sec.  474,  says:  "As  the  result  of  the  conflict  of  au- 
thority upon  this  question  (speaking  generally  of  contracts  of  in- 
demnity against  a  surety's  liability)  nothing  can  be  regarded  as 
definitely  settled,  except,  perhaps,  that  where  the  promisor  and 
the  promisee  are  about  to  unite  in  an  instrument  as  sureties  for 
the  third  person,  the  promise  to  indemnify  is  not  within  the  stat- 
ute.'* If  one  cosurety  can,  by  a  verbal  undertaking,  indemnify 
another  in  whole  against  the  obligation  of  the  latter,  without 
suffering  the  interdiction  of  the  statute,  he  may  also  in  part,  as 
the  greater  includes  the  less;  and  thus  it  is  that  cosureties  may, 
by  contract,  agreement,  or  understanding  between  themselves^ 
limit  and  fix  the  proportion  and  extent  of  their  several  or  cor- 
relative liability,  and  it  is  competent  to  establish  the  agreement 
by  parol.  So  we  conclude  that  it  was  competent  for  the  plain- 
tiff and  defendant  to  enter  into  such  a  contract  or  agreement 
as  is  set  forth  in  plaintiff's  complaint,  and  the  fact  that  it  is  not 
in  writing  cannot  be  taken  as  an  objection  against  its  enforce- 
ment. 

Now  as  to  the  question  whether,  in  view  of  the  evidence,  the 
court  erred  in  taking  the  case  from  the  jury  and  sustaining  the 
motion  for  nonsuit.  Without  intimating  any  opinion  as  to  the 
weight  and  effect  to  be  given  to  the  testimony,  that  being  a 
matter  for  the  jury  to  determine,  and  without  recapitulation 
here,  let  it  suffice  to  say  that  we  deem  the  evidence  introduced 
competent  and  sufficient  to  go  to  the  jury  for  their  consideration 
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whether  or  not  there  was  such  an  agreement  '^  entered  int# 
between  the  parties  touching  thir  correlative  liabilities  as  plain- 
tiff has  alleged  by  his  complaint:  Tippin  y.  Ward^  5  Or.  453; 
Brown  y.  Oregon  Lumber  Co.,  24  Or.  317;  Vanbebber  ▼. 
Plunkett^  26  Or.  562;  Baldwin  v.  Fleming,  90  Lid.  177.  Let 
an  order  be  entered  remanding  the  case  for  a  new  trial. 
Beversed. 


SURETYSHIP  —  AGREEMENTS  BETWEEN  OOSURETIBS— 
STATUTE  OF  FRAUDS.— A  contract  between  sureties  to  the  same 
instrument,  whereby  one  surety  undertakes  to  indemnify  another. 
Is  not  within  the  statute  of  frauds,  and  may  be  made  by  parol:  Horn 
y.  Bray,  51  Ind.  555;  10  Am.  Rep.  742;  Ferrell  v.  Maxwell,  28  Ohle 
8t  383;  22  Am.  Rep.  3d3.  Contra,  Bissig  y.  Biitton.  59  Ma  204;  21 
Am.  Rep.  879. 


McLennan  v.  McLennan. 

(81  Obioon,  480.) 

MARRIAGE  CONTRACTED  BY  RESIDENTS  OF  ONE 
STATE  GOING  INTO  ANOTHER  TO  AVOID  THE  LAWS  OF 
THE  FORMER.— If  the  statutes  of  a  state  declare  that  a  decree  an- 
nulling or  dissolying  a  marriage  shall  terminate  it  as  to  both  par- 
ties, except  that  neither  shall  be  capable  of  contracting  marriage 
with  a  third  person  until  the  suit  has  been  beard  on  appeal,  or  the 
time  for  such  appeal  has  expired,  a  marriage  between  a  party  te 
such  decree  and  a  third  person  resident  of  the  state,  contracted  In 
another  state,  to  which  they  went  for  the  purpose  of  solemnizing 
their  marriage,  is  void  in  the  state  of  their  domicile. 

Stephen  B.  Harrington,  for  the  appellant 

Cicero  M.  Idleman,  attorney  general,  Charles  F.  Lord^  district 
attorney,  and  Thad.  S.  Potter,  for  the  state. 


BEAN,  J.  On  Septemher  3,  1889,  the  plaintiff  was  di- 
vorced by  the  circuit  court  of  Multnomah  county  from  her  then 
husband,  and,  in  twenty-two  days  thereafter,  while  still  a  resi- 
dent of  and  domiciled  in  this  state,  was  married  in  Vancouver, 
Washington,  to  the  present  defendant,  who  was  at  the  time  also 
a  resident  and  domiciled  in  Oregon.  The  plaintiff,  being  ad- 
vised that  the  latter  marriage  was  premature  and  unlawful, 
brought  this  suit  to  declare  it  void,  which  was  decided  adversely 
to  her,  and  she  brings  the  cause  here  by  appeal:  The  sole  ques- 
tion presented  on  the  appeal  is  as  to  the  validity  of  the  Van- 
couver marriage,  and  its  determination  depends  upon  the  con- 
struction of  section  503  of  our  statute  and  its  effect  upon  mar- 
riages solemnized  in  a  neighbonng  state.  By  this  section  it  is 
provided  that  ''a  decree  declaring  a  marriage  void  or  dissolved 
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at  the  suit  or  claim  of  either  party  shall  have  the  effect  to  ter- 
minate fifuch  marriage  as  to  both  parties,  except  that  neither 
party  shall  be  capable  of  contracting  marriage  with  a  third  per- 
son,  and  if  he  or  she  does  so  contract,  shall  be  liable  therefor  as 
if  such  decree  had  not  been  given,  until  the  suit  has  been  heard 
and  determined  on  appeal,  and  if  no  appeal  be  taken,  the  ex* 
piration  of  the  period  allowed  by  this  code  to  take  such  appeaL'^ 
It  is  clear  that  a  marriage  in  this  state  in  violation  of  this  sec- 
tion would  be  null  and  void,  because  by  its  provisions  the  parties 
are  incapable  of  entering  into  such  a  relation  within  the  time 
specified  for  the  reason  that  the  decree  does  not  to  that  extent 
terminate  the  former  marriage.  The  ****  statute,  in  effect,  de- 
clares that  such  marriage  shall,  for  that  purpose,  continue  dur- 
ing the  time  in  which  on  appeal  may  be  taken  from  the  decree 
or,  in  case  of  an  appeal,  during  the  pendency  thereof.  Until 
the  expiration  of  such  time,  the  status  of  the  parties  so  far  as 
the  right  to  remarry  is  concerned,  remains  the  same  as  if  no 
decree  had  been  rendered.  For  all  other  purposes  the  decree 
is  full  and  complete,  but,  on  grounds  of  public  policy,  the  1^- 
islature  has  provided  that  pending  an  appeal  from  such  decree-^ 
if  one  be  taken,  and  if  not  during  the  time  in  which  it  may  be 
taken — ^the  parties  shall  be  incapable  of  contracting  marriage 
with  a  third  person,  and  under  this  provision  of  the  law  neither 
of  them  has  any  more  right  to  do  so  than  if  the  decree  had  not 
been  given.  During  that  time  the  decree  is  suspended  or  inop- 
erative to  that  extent,  and  both  parties,  without  regard  to  their 
guilt,  are  utterly  powerless  to  maJce  a  valid  contract  of  marriage 
with  a  third  person. 

It  will  be  observed  that  the  statute  declares  that  neither  party 
to  the  decree  shall  be  capable  of  contracting  marriage  with  a 
third  person  during  the  time  such  decree  is  subject  to  review 
by  an  appellate  tribunal,  and  not  merely  that  it  shall  not  be 
unlawful  for  them  to  do  so.  It  goes  directly  to  their  ability  or 
capacity  to  contract,  and  there  is  a  distinction  made  in  the  books 
between  the  marriage  of  divorced  parties  declared  by  law  in* 
capable  of  remarrying  and  a  marriage  in  violation  of  some  stat- 
utory prohibition  penal  in  its  nature.  In  the  one  case  the  mar- 
riage is  absolutely  void,  and  in  the  other  it  is  often  held  to  be 
valid,  although  tiie  party  may  be  punished  criminally  ***  for 
violating  the  prohibitory  statute.  This  distinction  is  very  clearly 
pointed  out  by  Judge  Clark  in  Conn  v.  Conn,  2  Kan.  App.  419. 
The  obvious  purpose  and  object  of  the  statute  is  to  enable  either 
party  aggrieved  by  a  decree  of  divorce  to  have  the  same  reviewed 
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in  an  appellate  court,  and  to  that  end  it  is  proTided  tliat,  pending 
Buch  rights  neither  party  shall  be  capable  of  doing  an  act  which 
would  render  a  reversal  nugatory.  A  construction  of  the  stat- 
ute which  would  permit  a  marriage  within  the  time  limited 
would  be  not  only  contrary  to  its  plain  wording  and  evident  in- 
tent,  but  would  produce^  in  case  of  a  reversal  of  the  decree,  the 
anomalous  result  of  one  person  having  two  legal  husbands  or 
wives,  as  the  case  may  be,  at  the  same  time,  and  polygamy  be 
thus  sanctioned  by  law.  It  was  to  prevent  the  confusion  and 
uncertainty  resulting  from  such  a  condition  of  affairs  that  the 
statute  was  enacted,  and  it  must  be  given  force  and  effect.  The 
supreme  court  of  the  state  of  Kansas  had  occasion  in  Wilhite  v. 
Wilhite,  41  Kan.  154,  to  construe  this  statute,  and  it  was  there 
held  that  a  marriage  contracted  in  this  state  within  six  months 
after  one  of  the  parties  had  been  divorced  from  her  former  hus* 
band  by  a  decree  of  oile  of  the  courts  of  this  state  (Oregon),  was 
absolutely  null  and  void.  The  opinion  of  Mr.  Justice  Johnston 
in  that  case  contains  a  very  lucid  and  satisfactory  discussion  of 
this  question.  The  same  construction  has  been  given  to  a 
similar  statute  in  the  state  of  Washington  by  the  supreme  court 
of  that  state:  In  re  Smith's  Estate,  4  Wash.  702. 

Indeed,  it  is  not  seriously  contended  that  a  marriage  ^^  con- 
tracted in  this  state  within  the  prohibited  time  would  be  valid, 
but  the  contention  is;,  that  as  the  marriage  in  question  was  sol- 
emnized in  the  state  of  Washington,  the  plaintiff  was  freed  from 
the  restraint  imposed  upon  her  by  the  decree  of  divorce.  The 
general  rule  is  unquestioned  that  a  marriage  between  persons  sui 
juris,  valid  where  solemnized,  is  valid  everywhere,  but  this  plain- 
tiff  having  been  previously  married,  and  her  former  husband 
being  alive,  could  not  contract  a  second  valid  marriage  anywhere, 
unless  the  incapacity  arising  from  her  previous  marriage  had 
been  at  the  time  effectively  and  completely  removed  by  a  decree 
of  divorce,  and  this  was  not  the  case  at  the  time  of  the  solemn* 
ization  of  the  marriage  between  plaintiff  and  defendant,  because 
the  statute  under  which  the  decree  was  obtained  provided  that 
the  divorce  did  not  completely  sever  the  tie  of  marriage  so  as  to 
enable  either  to  become  a  party  to  a  new  one  until  the  lapse  of 
a  specified  time  after  the  decree,  and  her  marriage  was  con- 
tracted in  violation  of  this  statute.  This  provision  of  the  law 
is  an  integral  part  of  the  decree  by  which  alone  both  the  parties 
to  a  divorce  proceeding  can  be  relieved  from  the  incapacity  to 
marry,  and  the  marriage  by  a  person  divorced  in  this  state  and 
domiciled  here,  in  violation  of  its  provisions,  is  a  mere  nullity 
when  called  in  question  in  the  courts  of  this  state,  although  such 
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marriage  may  have  been  contracted  in  another  state:  1  Nelson 
en  DiYoroe^  sec.  135;  1  Bishop  on  Marriage  and  Divorce^  sec.  436; 
Warier  t.  Warter,  L.  B.  16  P.  D.  152;  Chichester  v.  Mure,  3 
Swab.  &  T.  22S.  The  rale  announced  in  the  case  of  Common- 
wealth T.  Lane,  *®*  113  Mass.  468,  18  Am.  Bep.  609,  and  Van 
VoorhiiB  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Bep.  505,  and  other 
eases  cited  of  similar  import,  is  relied  upon  by  the  defense. 
The  doctrine  of  these  cases  is  that  a  statute  prohibiting  a  mar- 
riage of  the  guilty  party  in  a  divorce  proceeding,  during  the 
lifetime  of  the  other,  or  except  under  certain  conditions,  does 
mot  render  void  the  marriage  of  such  person  out  of  the  jurisdic- 
tion of  the  state  in  which  the  decree  was  obtained.  Upon  this 
question  there  is  some  conflict  in  the  authorities  [Pennegar  y. 
State,  87  Tenn.  244;  10  Am.  St.  Bep.  648;  6  Am.  &  Eng.  Ency. 
of  Law,  Ist  ed.,  841],  but  the  obvious  distinction  between  the 
question  presented  in  the  cases  referred  to  and  in  the  case  at  bar 
is  that  there  the  incapacity  to  remarry  attached  only  to  the  guilty 
party.  The  decree  of  divorce  absolutely  terminated  the  mar- 
riage relation  between  the  parties  aa  effectually  as  if  it  had  been 
dissolved  by  death.  The  innocent  party  was  perfectly  free  to 
remarry  at  any  time,  and  the  restraint  upon  the  other  was  im- 
posed as  a  punishment,  and  was^  therefore,  penal  in  its  nature^ 
and,  as  such,  held  inoperative  out  of  the  jurisdiction  where  it 
was  inflicted.  The  provision  of  our  statute  is  not  imposed  as  a 
punishment,  nor  is  it  penal  in  its  character,  but  it  applies  to  the 
innocent  as  well  as  the  guilty;  it  goes  to  the  capacity  of  either 
party  to  remarry  within  the  prescribed  time,  and  therefore  the 
cases  cited  and  the  doctrine  contended  for  have  no  application 
to  the  question  in  hand.  We  are  clear,  therefore,  that  plaintiff's 
marriage,  having  been  contracted  before  the  expiration  of  the 
time  allowed  by  law  in  which  to  appeal  from  a  ^^  decree  of 
divorce,  is  absolutely  void,  and  the  decree  of  the  court  below 
must  be  reversed,  and  it  is  so  ordered. 

MARRIAGE  AND  DIVOBCB— VALIDITY  OP  MARRIAGE  IN 
FOREIGN  JURISDICTION  TO  EVADE  LOCAL  LAWS.— The  rule 
established  by  the  great  weight  of  authority  undoubtedly  is,  that  a 
marriage  good  and  valid  by  the  laws  of  the  state  or  countir  where 
ft  is  entei^  into,  !s  valid  In  every  other  state  or  country,  although 
it  appears  that  the  parties  thereto  went  into  another  state  or  coun- 
try to  contract  such  marriage  with  an  express  view  to  evade  the 
laws  of  their  own  country,  the  marriage  in  the  foreign  country  or 
state  must  nevertheless  be  held  valid  In  the  country  from  which  they 
departed  for  the  purpose  of  marrying,  and  to  which  they  returned 
to  live:  See  monographic  note  to  State  v.  Shattuck,  00  Am.  St  Rep. 
941,  942.  Compare  Estate  of  Stnll,  183  Pa.  St  625;  63  Am.  St  Sep. 
776,  and  note. 
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Handley  V.  Jagesok. 

(81  ObMOV.  662.] 

BELIBF  FBOM  A  JUDGMENT  WILL  BB  DBCBBBD  IN 
EQUITY  upon  there  appearing  any  fact  clearly  proving  that  It  is 
against  conscience  to  execute  the  judgment,  and  that  the  injured 
party  could  not  have  availed  himself  of  this  fact  in  the  court  of 
tow,  or  if  he  could  have  so  availed  himself,  that  he  was  prevented 
from  doing  so  by  fraud  or  accident  unmixed  with  any  fault  or  neg- 
ligence in  himself  or  his  agents. 

JUDGMENTS.— RELIEF  WILL  NOT  BB  GRANTED  IN 
EQUITY  against  a  judgment  at  law,  unless  some  meritorious  and 
sufficient  defense  exists  to  the  action  at  law  or  to  some  substantial 
part  thereof. 

A  JUDGMENT  BASED  ON  AN  UNAUTHORIZED  APPEAR- 
ANCE OF  ATTORNEY  will  be  relieved  against  in  equity,  and  the 
want  of  authority  on  the  part  of  the  attorney  may  be  proved  by 
paroL  This  rule  Is  equally  applicable  whether  the  attorney  be  re- 
sponsible or  not,  and  whether  or  not  he  acted  by  the  procurement 
or  collusion  of  the  acjyerse  party. 

JUDGMENT.— THE  RATIFICATION  OF  A  JUDGMENT 
BASED  ON  AN  UNAUTHORIZED  APPBARANOB  of  an  attorney 
does  not  result  from  an  offer  to  pay  a  lesser  sum  In  full  satisfaction, 
such  offer  being  rejected. 

A  JUDGMENT  FOR  OR  AGAINST  ONE  DEFENDANT  can- 
not be  res  judicata  for  or  against  another  where  they  are  entitled  to^ 
and  demand,  separate  trials,  or  where  for  some  other  reason  one  of 
them  Is  not  a  party  to  a  judgment,  or  Is  entitled  to  relief  from  a 
judgment  against  himself  and  the  other. 

Thomas  H.  Tongue,  for  the  appellaniSb 

J.  E.  Magers  and  James  McCain,  for  the  respondent. 

»»»  WOLVEBTON,  J.  Charles  Handley  seeks  to  restrain  the 
sale  of  certain  real  property  of  his  situate  in  Yamhill  county, 
about  to  be  sold  under  and  by  virtue  of  an  execution  issued  out 
of  the  circuit  court  of  the  state  of  Oregon  for  Washington  county 
upon  a  judgment  therein  given  and  rendered  in  an  action  at  law 
in  favor  of  the  defendant  Ellen  L.  Jackson,  and  against  plaintiff 
and  one  T.  B.  Handley.  The  action  was  upon  a  joint  and  sev- 
eral promissory  note  executed  by  the  said  Charles  and  T.  B. 
Handley  to  W.  B.  Jackson,  who  indorsed  the  same  to  Ellen  L. 
Jackson,  the  defendant  herein  and  plaintiff  in  said  action.  The 
present  bill  alleges  that  Ellen  L.  Jackson  held  said  promissory 
note  in  trust  for  W.  B.  Jackson  by  voluntary  indorsement  and 
transfer  without  consideration;  that  she  began  said  action  against 
this  plaintiff  and  T.  B.  Handley,  but  that  no  summons  was  ever 
served  upon  this  plaintiff,  and  Uiat  he  never  had  any  notice  or 
knowledge  whatever  of  the  pendency  thereof,  or  that  the  same 
had  been  instituted^  nntil  long  after  the  rendition  of  judgment 
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therein;  tliat  said  T.  B.  Handley^  who  is  an  attorney  of  said 
court,  appeared  in  said  action  as  the  attorney  for  plaintiff,  but 
that  such  appearance  was  wholly  unauthorized  by  plaintiff,  and 
without  his  knowledge,  direction,  or  consent.  It  is  also  alleged 
that  the  note  bad  been  fully  paid  and  discharged  prior  to  the 
commencement  of  said  action.  A  journal  *"^  entry  in  the  or- 
iginal action  oTerruling  a  demurrer  recites  that  the  plaintiff  ap- 
peared therein  by  attorney  and  this  is  the  only  finding  of  the 
court  touching  his  appearance  in  the  action  disclosed  by  the 
record.    The  decree  being  for  plaintiff,  defendants  appeal. 

1.  The  principal  contention  of  defendants  is,  that  inasmuch 
as  this  suit  was  not  instituted  for  the  express  purpose  of  annul- 
ling, correcting,  or  modifying  such  judgment,  the  attack  thereon 
is  collateral;  and  hence,  being  the  judgment  of  a  oourt  of  general 
jurisdiction,  it  was  incompetent  to  impeach,  by  evidence  dehors 
the  reeord,  the  finding  of  said  court  that  the  defendant  had  ap- 
peared by  attorney,  which  inyolves  the  presumption  that  the 
court  also  and  necessarily  found  that  the  attorney  had  the  requi- 
site authority  to  enter  such  appearance.    There  was  some  con- 
troyersy  at  the  argument  touching  the  nature  of  the  suit  in  this 
regard,  and  it  may  be  considered  as  collateral  under  the  generally 
accepted  definition  of  a  collateral  attack,  but  it  is  not  necessary 
for  us  to  determine  the  •'"^  question  here.    Let  it  suffice  to  say 
that  there  is  a  well-established    and  clearly  defined  equitable 
jurisdiction  whicb  will  enable  courts  of  equity  to  restrain  the  en- 
forcement of  an  unconscionable  judgment  or  decree  procured 
through  fraud,  or  through  some  unavoidable  accident,  or  excusa- 
ble mistake  of  the  defendant  in  the  action  or  suit.    Mr.  Pom- 
eroy,  under  title,  'T?o  restrain  actions  or  judgments  at  law,** 
states  the  doctrine  as  follows:  'That  where  the  legal  judgment 
was  obtained  or  entered  through  fraud,  mistake,  or  accident,  or 
where  the  defendant  in  the  action,  having  a  valid  legal  defense 
on  the  merits,  was  prevented  in  any  manner  from  maintaining 
it  by  fraud,  mistake^  or  accident,  and  there  had  been  no  negli- 
gence, laches,  or  .other  fault  on  his  part,  or  on  the  part  of  his 
agents,  then  a  court  of  equity  will  interfere  at  his  suit  and 
restrain  proceedings  on  the  judgment  which  cannot  be  consci- 
entiously enforced*':   8   Pomeroy*s  Equity  Jurisprudence,  sec. 
1364.    Chief  Justice  Marshall  recognizes  it  in  the  following  lan- 
guage: 'It  may  safely  be  said  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court  of 
hsw,  or  whidi  he  might  have  availed  himself  at  law^  but  waa 
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prevented  by  fraud  or  accident^  iminixed  with  any  f anlt  or  negli- 
gence in  himself  or  his  agents,  will  justify  an  application  to  a 
court  of  chancery^:  Marine  Ins.  Go.  v.  Hodgson,  7  Granch,  332, 
836.  And  in  further  support  thereof,  see  Hendrickson  v» 
Hinckley,  17  How.  443;  Brown  v.  Buena  Vista  Gounty,  95  U.  S. 
167;  Grim  v.  Handley,  94  U.  S.  652;  Phillips  v.  Negley,  117 
XI.  S.  666;  "^  Wagner  v.  Shank,  59  Md.  313;  Qiven's  Appeal, 
121  Pa.  St  260;  6  Am.  St.  Bep.  795;  Tomkins  v.  Tomkins,  11 
N.  J.  Eq.  612;  Bryant  v.  Williams,  21  Iowa,  329.  Mr.  Freeman 
says:  'The  judgment  complained  of  is  permitted  to  stand,  and 
the  court  of  equity  merely  inquires  whether  there  are  any  equita- 
ble circumstances  requiring  it  to  prevent  the  person  in  whose 
favor  the  judgment  was  recovered  from  enforcing  or  taking  ad- 
vantage of  if:  See  elaborate  and  well-considered  note  to  Morrill 
v.  Morrill,  20  Or.  96;  23  Am.  St.  Bep.  96-117;  2  Freeman  on 
Judgments,  sec.  485;  also,  Martin  v.  Parsons^  49  Gal.  94.  So 
that,  with  this  understanding  of  the  jurisdiction  and  its  exercise, 
it  can  make  no  appreciable  difference  whether  such  a  suit  be 
regarded  as  a  direct  or  collateral  attack  upon  the  judgment. 

2.  In  general,  the  party  invoking  the  jurisdiction  must  not 
only  diow  some  adequate  ground  of  interference  with  the  judg- 
ment, but  must  also  disclose  a  meritorious  and  sufficient  defense 
to  the  law  action,  or  at  least  to  Bome  substantial  part  or  portion 
thereof:  Piggott  v.  Addicks,  6  G.  Greene,  428;  66  Am.  Dec. 
547;  Dunklin  v.  Wilson,  64  Ala.  162;  Taggart  v.  Wood,  20 
Iowa,  236;  Sauer  v.  Kansas,  69  Mo.  46;  Beeves  v.  Gooper,  12 
N.  J.  Eq.  223;  Stokes  v.  Knarr,  11  Wis.  389;  Colson  v.  Leitch^ 
110  HI.  604;  Tomkins  v.  Tomkins,  11  N.  J.  Eq.  612;  Parsons  v. 
Nutting,  46  Iowa,  404;  Hamish  v.  Bramer,  71  Gal.  155.  Al- 
though some  authorities  maintain  that,  where  judgment  has  been 
entered  without  service  of  process,  and  no  jurisdiction  having 
been  acquired  over  the  person,  appropriate  relief  will  be  granted 
without  inquiry  **^  touching  the  merits  of  the  original  claim: 
Bowen  v.  Allen,  113  HI.  64;  55  Am.  Bep.  398;  Great  West  Min. 
Co.  V.  Woodmas  Min.  Go.,  12  Golo.  46;  13  Am.  St  Bep.  204. 
But,  however  this  may  be,  the  allegations  of  the  complaint  here* 
in  bring  the  plaintiff  fairly  within  the  requirements  of  the  gen- 
erally accepted  rule  above  stated. 

3.  It  is  perfectly  competent  in  such  a  proceeding  to  hear  evi- 
dence aliunde,  offered  for  the  especial  purpose  of  negativing  or 
overcoming  the  presumption  of  authority  in  the  attorney  to  enter 
the  appearance  of  an  unserved  defendant  whom  it  is  sought  to 
conclude  by  the  record:  Weeks  on  Attorneys  at  Law,  sec.  202; 
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Earshey  y.  BlAckmarr,  20  Iowa,  161;  89  Am.  Dec.  520;  Bryant 
T.  Williamfl,  21  Iowa,  329;  Shelton  v.  Tiffin,  6  How.  163. 

4.  The  rule  formerly  obtained  in  England,  and  in  some  of  tlie 
states  of  the  Union,  that  an  appearance  by  an  attorney  for  a 
party  without  hia  sanction  or  authority  was  deemed  sufficient  for 
the  court,  which  would  look  no  further,  but  would  proceed,  and 
leave  the  party  to  his  remedy  against  the  attorney,  unless  he  was 
irresponsible,  or  his  appearance  was  through  procurement  or  col* 
lusion  with  the  adverse  party:  Latuch  t.  Fasherante^  1  Salk.  86; 
Denton  v.  Noyes,  6  Johns.  296;  5  Am.  Dec.  237;  Bunton  v.  Ly- 
ford,  37  N.  H.  512;  75  Am.  Dec.  144.  However,  the  rule  in 
nearly,  if  not  all,  those  jurisdictions  has  latterly  been  much 
qualified  and  disabused  of  its  ancient  rigor.  But  by  the  cur- 
rent of  the  more  modem  authorities  it  has  been  discarded  as 
void  of  sound  reason  for  its  support.  Judge  Dillon  in  Harshey 
V.  Blackmarr,  20  Iowa,  ***  161,  89  Am.  Dec.  520,  very  ably 
demonstrates  the  injustice  of  the  rule.  He  says:  '^t  obliges  a 
person  to  be  bound  by  the  unauthorized  act  of  a  mere  stranger. 
It  binds  him  by  a  judgment  of  a  court  without  a  day  in  court. 
It  relieves  the  other  party  of  a  duty  which,  in  reason,  belongs  to 
him,  viz.,  to  serve  his  process,  and  to  see,  at  his  peril,  that  his 
adversary  is  in  court.  And  it  carries  out  this  unsoundness  by 
compelling  the  wrong  party  to  look  to  the  attorney.  True,  rea- 
son and  logic  would  say,  if  an  attorney  appeared  for  me  without 
my  knowledge  or  authority,  express  or  implied,  I  should  not  be 
bound  by  the  act  if  never  ratified  or  promptly  disavowed,  and  if 
the  adverse  party,  being  ignorant  of  the  want  of  authority,  and 
carelessly  omitting  to  serve  process  or  to  require  the  attorney  to 
show  his  authority,  has  been  damaged,  he,  and  not  myself, 
should  be  the  one  to  look  to  the  attorney.*'  The  inexorable  logic 
of  this  great  jurist  has  had  its  effect^  so  that  there  is  now  no 
longer  any  doubt  but  that  the  enforcement  of  a  judgment  ob- 
tained and  resting  upon  the  unauthorized  appearance  of  an  at- 
torney, for  a  party  not  served  may  be  restrained  in  equity,  irre- 
spective of  the  question  whether  the  attorney  is  responsible  or 
irresponsible,  or  acted  by  procurement  or  collusion  with  his 
antagonist:  Parsons  v.  Nutting,  46  Iowa,  404;  Newcomb  v. 
Dewey,  27  Iowa,  881.  As  to  whether  such  a  judgment  is  void, 
or  voidable  only,  it  is  not  within  the  scope  of  the  case  at  bar  for 
US  to  determine.  It  is  sufficient  for  the  present  purposes  that 
it  is  either. 

5.  The  evidence  is  strong  and  clear  that  T.  6.  Handley  ap- 
peared in  the  action  for  Charles  Handley,  ^"^  and,  having  vo 
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Appeared,  filed  a  separate  answer  in  his  behalf,  withont  hia  knowl- 
edge  or  consent^  and  that  no  oerrice  of  summons  was  ever  had 
upon  the  latter.  Indeed,  Charles  Handley  had  no  knowledge 
whatever  that  the  action  had  been  commenced,  or  of  the  judg* 
ment  having  been  obtained  and  entered  against  him,  until  noti* 
fied  some  ten  or  twelve  days  thereafter  by  the  attorney  for  Mrs. 
Jackson.  True,  Handley  made  a  conditional  offer  to  pay  a 
stated  sum  in  full  satisfaction  of  the  judgment  and  costs,  when  so 
notified;  but  this  was  not  accepted,  and  an  execution  was  at  once 
issued.  The  offer,  unaccepted^  was  not  a  ratification  of  the  judg- 
ment rendered  against  him  under  the  unauthorized  appearance* 
The  suit  to  enjoin  was  commenced  before  the  condition  of  any 
of  the  parties  had  changed,  and  there  was  no  laches  or  lack  of 
diligence  in  the  plaintiff  herein  in  ascertaining  his  rights  and 
asserting  them  when  fully  understood. 

As  it  pertains  to  the  remaining  facts  in  the  case,  the  oeurt 
below  found  that  Ellen  L.  Jackson  was  the  holder  of  the  note 
sued  on  in  the  Washington  circuit  court  in  trust  for  W.  B.  Jack- 
son, and  that  the  same  had  been  fully  paid,  satisfied,  and  dis- 
charged prior  to  the  commencement  of  the  action  thereon;  and 
we  believe,  after  a  careful  consideration  of  all  the  evidence,  that 
these  findings  are  supported  by  the  proof.  These  consideratioiif 
affirm  the  decree  of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 

ON  BBHBARINQ. 

••^  WOLVEBTON,  J.  6.  Since  filing  the  opinion  in  this 
ease  the  defendants  filed  a  motion  for  rehearing  based  upon  a 
question  alluded  to  in  the  argument  of  counsel,  but  not  dis- 
cussed in  the  briefs,  and  it  is  now  insisted  that  it  is  vital,  and 
ought  to  be  settled.  It  is  claimed  that  the  judgment  in  the  case 
of  Jackson  against  T.  B.  and  Charles  Handley  is  res  adjudicata 
and  binding  upon  Charles  Handley,  even  though  he  did  not  ap- 
pear in  the  action,  because  the  payments  which  it  is  alleged  dis- 
charged the  obligation  were  made  by  T.  B.  Handley;  that  is  to 
say,  that  Charles  Handley,  by  claiming  the  benefit  of  such  con* 
tractual  relations  between  T.  B.  Handley  and  Jackson,  thereb/ 
puts  himself  in  privity  of  contract  with  T.  B.  Handley,  and  that 
the  judgment,  being  conclusive  upon  T.  B.  Handley,  operates 
with  like  effect  against  Charles.  It  will  be  remembered  that 
the  action  against  T.  B.  and  Charles  Handley  was  upon  a 
Joint  and  several  promissory  note,  and  was  a  case  in  which  a  sev- 
eral judgment  could  have  been  entered.    If  both  had  been 


B44  Handlkt  v.  Jackson.  [Oregon^ 

Berredy  T.  B.  might  have,  if  he  bo  desired,  pennitted  judgment  to 
have  gone  against  him  by  default^  and,  if  00,  it  conld  not  have 
been  chdmed  that  the  default  judgment  was  res  adjudicata  as  to 
Charles.  Now,  would  the  case  have  been  different  if  T.  B.  had 
been  first  served,  and  trial  had  upon  the  very  ground  which 
Charles  Handley  now  insists  discharged  the  obligation,  and 
Charles  had  subsequently  been  brought  in,  and  sought  to  resist 
1^1  payment  by  an  interposition  of  the  same  defense?  We  think 
it  can  hardly  be  so  claimed.  In  Eikenberry  v.  Edwards,  71  Iowa, 
82, 56  Am.  Bep.  860,  a  case  of  some  analogy,  several  parties  were 
sued,  and,  having  severed  at  the  trial,  one  of  them  prevailed. 
Subsequently,  in  a  trial  against  another,  it  was  sought  to  con- 
clude the  plaintiff  by  the  former  judgment  But  the  courts 
speaking  through  Bothrock,  J.,  said:  '^t  would  be  a  novelty  in 
the  law  of  former  adjudication  if  a  defendant  in  an  action  can 
procure  a  separate  trial  as  to  the  issues  between  him  and  the 
plaintiff,  and  then  claim  that  the  trial  between  the  plaintiff  and 
another  defendant  was  an  adjudication  as  to  him.''  As  bearing 
somewhat  on  the  question,  see,  also.  Smith  y.  Ballantyn^  10 
Paige^  101;  Colanan  v.  Hunt,  77  Wis.  263.  It  is  a  fundamental 
principle  that  a  judgment  can  only  conclude  parties  and  their 
privies.  In  80  tar  as  it  respects  the  judgment  in  the  case  of 
Jackson  against  the  Handleys,  it  stands  as  though  Charles  had 
never  been  made  a  party  or  appeared  in  the  action.  And  the  pre- 
tended judgment  actually  entered  against  T.  B.  Handley,  under 
the  circumstances  of  the  case,  could  have  no  more  binding  force 
and  effect  upon  Charles  than  if  one  had  been  entered  without 
making  him  a  party  in  the  first  instance,  as  each  was  entitled 
to  his  day  in  court,  and  to  contest  Jackson's  right  of  recovery. 
No  privity  of  contract  can  exist  between  codef  endants  thus  situ- 
ated. Motion  denied. 
Behearing  denied. 

JTJDGMENTS-RBLIBF  FROM,  IN  BQIHTT-SHOWING  OF 
MERITS.~It  is  not  sufficient,  in  a  suit  for  relief  against  a  Judgment 
or  other  decision,  to  show  that  it  was  procured  by  fraud,  or  was 
due  to  surprise,  mistake,  accident,  or  some  other  ground  of  inter- 
position in  equity,  if  the  defendant  has  suffered  no  injury  from  it, 
or  if  the  same  decision  must  have  resulted  had  there  been  a  trial 
on  the  merits.  In  every  bill  seeking  relief  against  a  Judgment,  mer- 
its on  the  part  of  the  complainant  must  be  shown  to  Justify  the  in* 
terposltion  of  equity:  See  monographic  note  to  Little  Rock  etc.  Ry. 
Co.  V.  Wells,  54  Am.  St.  Rep.  222. 

JUDGMENTS  —  EQUITABLE  RELIEF  FROM  —  UNAUTHOR- 
IZBD  APPEARANCE  OF  ATTORNEY.— It  is  now  almost  unlver* 
sally  conceded  that  a  court  of  equity  will  interpose  in  behalf  of  one 
against  whom  a  Judgment  at  law  has  been  rendered  upon  the  un- 
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anthorixed  appearance  of  an  attorney  In  his  behalf,  and  generally 
without  making  any  Inqolry  respecting  the  solvency  or  Insolvency 
of  the  attorney:  See  monographic  note  to  Little  Bock  etc.  By.  Co^  v. 
Wells,  54  Am.  St  Bep.  247. 

JT7DGMBNTS-BBS  JUDICATA— GODBFBNDANTS.— To  make  a 
matter  res  judicata,  there  must  be  Identity  of  the  subject  matter  of 
the  suit,  of  the  cause  of  action,  of  the  persons  and  parties,  and  of 
the  quality  in  the  persons  for  or  against  whom  the  claim  Is  made: 
Benz  T.  Hines,  8  Kan.  890;  80  Am.  Dec.  501,  and  note;  Slocumb  t. 
De  Usardi,  21  La,  Ann.  855;  00  Am.  Dec.  740;  extended  note  to  Doty 
T.  Brown,  53  Am.  Dec  855;  extended  note  to  Lawrence  v.  Hunt,  25 
Am.  Dec.  542-544;  State  t.  Branch,  134  Mo.  502;  56  Am.  St  Bep. 
688.  Where  one  of  two  defendants  makes  an  Issue  with  the  plain- 
tiff^ a  judgment  settling  the  issue  so  made  in  favor  of  the  defendant 
does  not  determine  the  issue  between  the  codefendants:  Jcmes  t* 
Vort,  121  Ind.  140;  16  Am.  8t  Eei^  870,  and  note. 
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[186  PEin«TLTAIIXA  8TATI,  145.] 

BBLBASB  OF  OLAIM  FOR  DAMAGES— ATTEMPT  TO 
AVOID  FOR  FRAUD  IN  ITS  PROCUREMENT.— One  haying 
a  claim  of  damages  for  personal  Injaries  received  through  the  neg- 
ligence of  a  railway  corporation,  which  he  is  induced  to  settle  for 
an  amount  much  less  than  claimed,  cannot  avoid  such  settlement 
on  the  ground  that  it  was  procured  by  the  false  representations  of 
an  agent  of  the  corporation  that  if  he  went  to  law  he  would  gee 
nothing,  because  the  Judge  was  a  stockholder  In  the  corporation,  and 
it  would  buy  up  the  Jury,  the  witnesses,  and  even  the  claimant** 
own  attorneys. 

A  RELEASE  OF  A  CLAIM  FOR  DAMAGES  for  personal  In- 
juries cannot  be  avoided  on  the  ground  that  it  subsequently  appears 
that  they  were  more  serious  than  apprehended  at  the  time  of  the 
settlement 

Action  to  recover  for  personal  injuries  arising  from  the  allied 
negligence  of  the  defendant  corporation.  It  relied  upon  a  re- 
lease executed  by  the  plaintiff  which  she^  in  turn^  sought  to  avoid 
on  the  ground  that  it  was  procured  by  fraudulent  representations 
of  the  defendants  agent.  Before  the  release  was  obtained  the 
plaintiff  was  represented  by  an  attorney  and  the  action  had  been 
commenced^  but  the  attorney  was  not  consulted  in  the.  settle- 
ment^ nor  was  he  advised  of  the  negotiations  preceding  or  the 
representations  which  were  claimed  to  have  brought  it  about. 
The  trial  judge  charged  the  jury  that  the  evidence  of  frand  was 
insufficient  to  reUeve  the  plaintiff  from  the  operation  of  the  r^ 
lease^  and  that  the  verdict  should  be  given  for  the  defendant 
Verdict  and  judgment  accordingly,  and  the  plaintiff  appealed. 

Thad.  L.  Yanderslice,  Charles  L.  Smythe,  Oarratt  E.  Smed- 
ley,  and  Christopher  H.  Murray,  for  the  appellant 

(M0) 
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W.  B.  Broomally  for  the  appellee. 

1^  MITGHELL,  J.  The  plaintifF,  being  met  with  a  formal 
release  under  seal^  endeavored  to  avoid  its  effect  by  showing  that 
it  was  obtained  from  her  by  fraudulent  representations  made  to 
her  by  the  agent  of  defendant,  and  by  another  person  profeeeedly 
acting  as  her  friend  and  adviser,  but  whom  she  now  charges  to 
have  been  in  the  interest  of  defendant.  The  latter  charge  seems 
to  have  been  as  unfounded  as  it  was  ungrateful,  but  the  judge 
having  taken  the  case  away  from  the  jury,  we  must  for  the  pres- 
ent treat  it  as  if  it  were  true.  We  must  look,  therefore,  to  ^^^ 
the  evidence  of  the  alleged  fraud,  and,  as  a  preliminary,  to  the  ad- 
mitted  facts.  The  plaintiff  Laving  been  injured  in  a  collision  on 
the  defendant's  railway,  negotiations  for  settlement  ensued  which 
ran  over  a  period  of  several  weeks,  if  not  months,  and  finally 
ended  in  the  payment  by  the  defendant  of  an  amount  based  on 
the  wages  the  plaintiff  might  have  earned  up  to  that  time,  plus 
an  allowance  to  her  mother  for  care  in  nursing  her,  and  the 
assumption  by  the  defendant  of  the  doctor's  bills.  Plaintiff,  of 
her  own  motion,  brought  in  a  neighbor  named  McClenachan  a» 
adviser,  and  the  testimony  of  all  the  witnesses  is  that  the  negotia- 
tions were  conducted  at  arm's  length,  the  plaintiff  starting  with 
a  claim  of  one  thousand  dollars,  and  the  company  with  an  offer 
of  one  hundred  dollars,  the  sole  point  of  difference  ai)parently 
being  the  amount  of  compensation.  At  the  meeting  at  which  an 
agreement  was  finally  reached,  there  were  present  the  plaintiff^ 
her  mother,  and  her  friend  and  adviser,  McClenachan,  on  one 
side,  and  MacFayden,  the  company's  agent,  on  the  other.  The 
amount  to  be  paid  was  agreed  upon,  an  order  on  the  treasurer 
given,  and  the  next  day  the  money  was  drawn  by  the  mother  on 
plaintiff's  own  indorsement  of  the  check. 

So  far  the  facts  are  undisputed,  but  plaintiff  charges  that  she 
was  induced  to  accept  the  amount  and  execute  the  release  by 
the  fraudulent  representations  of  MacFayden,  the  company's 
agent,  assented  to,  if  not  actively  participated  in,  by  her  sup- 
posed friend  McClenachan,  that  if  she  went  to  law  she  would 
get  nothing;  that  the  judge  was  a  stockholder  in  the  traction 
company,  and  that  the  latter  would  buy  up  the  jury,  the  wit- 
nessesy  and  even  her  lawyers.  The  fact  of  such  representations 
having  been  made  was  flatly  denied,  but  for  the  present  we  must 
assume  that  the  jury  might  have  found  that  they  were.  Con- 
ceding this,  the  only  item  of  the  array  that  comes  up  to  the  re- 
quirement of  an  existing  fact,  as  ground  of  relief  by  reason  of 
fraudulent  representations,  is  that  the  judge  was  a  stockholder 
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in  the  company  defeDdant  This  is  admittedly  without  any 
foundation,  but  there  is  no  clear  testimony  on  the  part  of  the 
plaintiff  that  this  falsely  alleged  fact  was  the  inducement  to  exe- 
■cute  the  release.  On  the  contrary^  her  own  testimony  shows 
quite  plainly  that  whatever  reluctance  she  had  to  accept  the 
mun  offered  was  due  to  her  desire  to  get  more,  and  her  subse- 
-quent  dissatisfaction  arose  from  her  belief  that  she  ought  to  ^^^ 
have  got  more,  and  that  her  injuries  were  greater  than  she  at 
that  time  thought.  This  is  no  ground  for  ayoiding  the  settle- 
ment: Seeley  v.  Citizens  Traction  Co.,  179  Fa.  St.  334. 

In  view  of  the  flimsy  nature  of  the  alleged  misrepresentations, 
-00  little  calculated  to  affect  the  judgment  of  any  person  of  com- 
mon sense,  the  evidence  as  to  the  specific  facts  alleged  ought  to 
be  clear  and  at  least  fairly  convincing.  But  it  is  not  The 
whole  story  is  vague  and  indefinite,  and  far  below  the  grade 
requisite  to  set  aside  a  formal  instrument  whose  execution  is 
•admitted.  It  is  quite  probable  that  defendant's  agent  was  not 
•over  nice  in  his  mode  of  urging  the  delays  and  disadvantages  of 
a  lawsuit  and  the  small  amount  the  plaintiff  might  actually  re- 
ceive even  out  of  a  substantial  verdict.  His  methods  may  have 
been  over-zealous,  but  they  are  not  shown  to  have  amounted  to 
fraud.  If  plaintiff  had  been  a  merchant  selling  goods,  and  the 
defendant  a  purchaser  depreciating  their  value  in  the  dicker,  we 
•could  not  say  that  the  latter  had  exceeded  the  license  allowed 
him  by  the  standard  of  commercial  honesty,  and  there  is  no 
leason  to  hold  the  present  parties  to  any  stricter  rule.  The  case 
is  by  no  means  so  strong  as  Pennsylvania  B.  B.  Co.  v.  Shay,  83 
Fa.  St.  198,  or  Wojciechowski  t.  Spreckels  Sugar  Befining  Co., 
177  Pa.  St.  57. 

Judgment  afBrmed. 

HELEA8B  OF  CLAIM  FOR  DAMAGES— BIGHT  TO  WITH- 
DRAW  FROM.— Where  a  compromise,  release,  and  discharge  of  a 
•disputed  liability  for  personal  injuries  has  been  deliberately  entered 
Into  between  the  parties,  it  should  not  be  canceled  or 'set  aside  by 
a  court  of  equity  except  upon  the  most  satisfactory  proof.  For  cases 
in  which  the  proof  has  been  held  not  satisfactory  or  sufficient  to 
show  fraud  or  excusable  mistake  or  ignorance  of  rights,  see  mono- 
graphic note  to  Alabama  etc.  By*  Oa  y.  Jones,  66  Am.  St  Best.  607* 
«12. 
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nVIDBNCO^-PRESUMPTION  FROM  SUPPRESSION  OB 
ATTEMPT  TO  CORRUPT.— Though  the  defendant  has  not  testified, 
evidence  may  be  received  showing  that  at  a  former  trial  of  the  same 
cause  he  attempted  to  procure  a  witness  to  testify  falsely,  and  also 
sought  to  have  a  third  person  corrupt  the  Jurors.  This  is  but  an  ap- 
plication of  the  rule  that  a  spoliation  of  papers  and  a  destruction  or 
withholding  of  evidence  which  a  party  ought  to  produce  gives  rise 
to  a  presumption  unfavorable  to  him,  as  his  conduct  may  properly 
be  attributed  to  his  supposed  knowledge  that  the  truth  would  <^>erate 
against  him. 

EXECUTOR  OR  ADMINISTRATOR— MISCONDUCT  OP, 
DURING  A  TRIAL.— Though  the  defendant  is  an  administrator  or 
executor,  his  misconduct  at  a  trial  in  attempting  to  suborn  witneBsea 
or  to  corrupt  jurors  may  be  proved  in  evidence  against  him. 

Everett  Warren,  John  F.  Scraggy  and  F.  J.  Fitzsimmons^  for 
(he  appellant. 

John  P.  Eelly  and  John  B.  Edwards^  for  the  appellea. 

*®^  FELL,  J.  Three  of  the  specifications  of  error  relate  to 
the  admission  of  testimony  to  show  that  the  defendant^  hefore  a 
former  trial  of  the  same  issue^  had  attempted  to  procure  false 
testimony  and  corruptly  to  influence  the  jurors.  The  action  was 
to  revive  a  judgment  obtained  against  the  defendant's  deceased 
husband,  of  whose  will  she  was  executrix.  The  defense  was  ac- 
cord and  satisfaction.  In  rebuttal,  the  plaintiff  offered  to  prove 
by  two  witnesses  that^  before  the  first  trial,  the  defendant  had 
attempted  to  induce  them  to  appear  as  witnesses  for  her  and  to 
testify  falsely;  and  to  prove  by  a  third  witness  that  the  defend- 
ant had  attempted  to  induce  him  to  corrupt  the  jurors.  These 
offers  were  sustained,  and  the  witnesses  were  allowed  to  testify. 
The  defendant  had  not  testified  at  either  trial. 

The  spoliation  of  papers  and  the  destruction  or  withholding  of 
evidence  which  a  party  ought  to  produce  gives  rise  to  a  pre- 
sumption unfavorable  to  him,  as  his  conduct  may  properly  be 
attributed  to  his  supposed  knowledge  that  the  truth  would  oper- 
ate against  him.  This  principle  has  been  applied  in  a  great 
variety  of  cases,  and  it  is  now  so  well  establidied  that  it  is  un- 
necessary to  do  more  than  state  it.  A  somewhat  extreme  illus- 
tration of  its  application  is  found  in  Brown  v.  Schock,  77  Fa.  St 
471,  where  the  failure  of  a  aparty  to  an  action  to  appear  at  the 
trial,  when  he  had  a  strong  motive  to  appear,  was  said  to  be  evi- 
dence against  him.  Those  who  have  had  experience  in  the  trial 
of  causes  will  assent  io  the  statement  of  Thompson^  G.  J.^  in 
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the  opinion  in  Frick  v.  Barbour,  64  Pa.  St.  120:  "The  testimony 
^'^  of  a  case  often  conaists  in  what  is  not  proved  as  well  as  in 
what  is  proved/' 

A  like  presumption  arises  where,  in  connection  with  the  trials 
tertimony  has  been  fabricated  or  witnesses  suborned  or  a  jury 
corruptly  influenced,  or  where  an  attempt  has  been  made  to  do 
any  of  these  things.  The  conduct  of  the  party  may  then  bo 
attributed  to  his  knowledge  that  his  cause  was  an  unjust  one. 
This  rule  is  suggested  in  1  Taylor  on  Evidence,  section  116,  and 
in  1  Greenleaf  on  Evidence,  fifteenth  edition,  sections  37  and 
196,  and  thus  stated  in  2  Wharton  on  Evidence,  third  edition, 
section  1265:  "Proof  of  the  forgery  of  false  testimony  is  admis- 
sible against  the  party  by  whom  the  fabrication  is  made.  The 
same  presumption  is  drawn  ....  against  all  forms  of  at- 
tempted suppression  of  or  tampering  with  evidence  or  suborna- 
tion of  witnesses.''  And  in  Best  on  Evidence,  section  411:  ^Hf 
it  be  shown  that  a  plaintiff  has  been  suborning  false  testimony^ 
and  has  endeavored  to  have  recourse  to  perjury,  it  is  strong  evi- 
dence that  he  knew  perfectly  well  that  his  cause  was  an  un- 
righteous one." 

It  is  surprising  that  there  are  so  few  cases  upon  the  subject,, 
but  there  are  some  very  high  authorities  upon  the  exact  point 
raised.  Moriarty  v.  London  etc.  By.  Co.,  L.  B.  5  Q.  B.  314^ 
was  an  action  by  a  husband  and  wife  against  a  railroad  company 
for  personal  injuries  to  the  wife  caused  by  negligence.  Evi- 
dence was  admitted  that  the  husband,  who  was  not  a  witness^ 
had  offered  to  share  with  witnesses  the  compensation  in  the 
event  of  a  recovery  of  damages.  A  rule  for  a  new  trial  waa 
made  absolute  on  the  ground  of  surprise,  but  it  was  held  that 
the  testimony  was  properly  admitted.  It  was  said  by  Cock- 
bum,  C.  J.:  '*I  think  this  rule  ought  to  be  discharged  so  far 
as  the  ground  taken  that  the  evidence  was  improperly  admitted. 
The  conduct  of  a  party  to  a  cause  may  be  of  the  highest  im- 
portance in  determining  whether  the  cause  of  action  in  which 
he  is  plaintiff,  or  the  ground  of  defense,  if  he  is  defendant,  is 
honest  and  just;  just  as  it  is  evidence  against  a  prisoner  that 
he  has  said  one  thing  at  one  time  and  another  at  another,  aa 
showing  that  the  recourse  to  falsehood  leads  fairly  to  an  infer- 
ence of  guilt.  Anything  from  which  such  an  inference  can  be 
drawn  is  cogent  and  important  evidence  with  a  view  to  the  issue. 
So,  if  you  can  show  that  a  plaintiff  has  been  suborning  ^^  false 
testimony,  and  has  endeavored  to  have  recourse  to  perjury,  it  is 
strong  evidence  that  he  knew  perfectly  well  his  cause  was  an 
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unrighteoTis  one.*'  In  Egan  v.  Bowker^  5  AUen^  449,  it  was  hell 
that  it  was  competent  to  prove  that  a  party  to  action  had  sub* 
orned  a  witness  to  swear  falsely  in  a  deposition  taken  in  relatiom 
to  the  case,  although  the  deposition  had  not  been  put  in  evidence 
by  either  party  at  the  triaL  The  decision  rests  on  the  groiind 
that  a  party  would  not  support  a  fair  claim  by  falsehood,  and 
that  when  he  has  been  guilty  of  fraud  in  the  maintenance  of  the 
action,  proof  of  the  fraad  is  competent  as  an  admission  of  the 
fraudulent  nature  of  the  claiuL  This  cas9  was  approved  in  Hast- 
ings V.  Stetson,  130  Mass.  76,  in  which  testimony  was  admitted 
to  show  that  the  adverse  party  had  attempted  to  bribe  a  juror 
at  a  former  trial  of  the  cause.  In  Chicago  City  By.  Co.  v.  Mo- 
Mahon,  103  HI.  485,  42  Am.  Bep.  29,  an  action  for  injuries  t^ 
suiting  from  negligexice,  a  witness  in  the  case  was  allowed  te 
testify  that  he  had  been  offered  money  by  a  clerk  in  the  employ 
of  the  corporation  defendant  not  to  appear,  or  to  influence  his 
testimony.  In  Snell  v.  Bray,  56  Wis.  156,  letters  written  by  m 
party  to  third  persons,  warning  them  not  to  aid  the  other  partf 
by  testifying  or  otherwise,  and  urging  them  to  testify  to  a  parti- 
cular state  of  {acIb,  were  admitted,  and  it  was  said  to  be  imma- 
terial that  they  had  been  written  before  the  action  was  com- 
menced, if  written  after  the  controversy  had  arisen.  To  the 
same  effect  is  the  case  of  Winchell  y.  Edwards,  57  HI.  41.  Im 
Heslop  V.  Heslop,  82  Pa.  St.  537,  it  was  held  not  to  be  em>r  ie 
receive  testimony  to  show  the  participation  of  the  defendant  im 
an  attempt  to  corrupt  the  plaintiffs  witnesses;  but  it  was  said 
that  the  presumption  arising  from  the  misconduct  of  the  party 
would  not  justify  the  jury  in  utterly  disregarding  the  testimony 
which  he  had  produced  in  support  of  this  defense,  although  it 
should  admonish  them  carefully  to  scrutinize  it. 

In  some  of  these  cases  the  reason  given  for  the  admission  of 
the  testimony  is  that  it  is  an  admission  by  conduct,  and  im 
others  that  it  gives  rise  to  a  presumption,  but  the  decisions  all 
rest  on  the  ground  that  evidence  of  the  misconduct  of  a  party 
in  connection  with  the  trial  is  admissible  as  tending  to  show 
that  the  party  guilty  of  the  misconduct  is  unwilling  to  rely  om 
the  truth  of  his  cause,  or  is  conscious  that  it  is  an  unjust  one. 
the  effect  of  such  testimony  may  be  to  impeach  witnesses  by  ••• 
proof  of  misconduct  with  which  they  have  had  no  connection^ 
but  the  testimony  of  a  witness  is  never  exempt  from  scrutiny. 
The  cause  may  be  discredited  while  the  witness  is  not,  for  am 
entirely  honest  piece  of  testimony  may  be  part  of  a  dishonest 
claim  or  defense. 
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It  did  not  help  the  defendant's  position  in  objection  to  the 
testimony  that  she  waa  defending  as  executrix,  and  acting  in  a 
representatiye  capacity.  As  a  beneficiary  under  her  husband's 
will  she  was  in  fact  largely  interested  in  the  result  of  the  liti- 
gation. But  the  effect  of  her  conduct  was  the  same  whether 
she  was  acting  for  herself  or  for  another.  The  same  ground  of 
objection  to  the  admission  of  testimony  to  show  an  attempt  to 
corrupt  witnesses  was  taken  in  Moriarty  ▼.  London  etc.  By.  Co., 
L.  B.  5,  Q.  B.  314,  and  it  was  said  by  Lush,  J.:  ^T.  also  think 
no  distinction  can  be  made  with  reference  to  the  character  of 
the  party  suing;  whether  it  is  a  representatiye  character,  or 
he  is  suing  to  enforce  some  right  of  his  own.  Either  way  the 
inference  which  the  evidenoe  tends  to  raise  is  the  same^  that  the 
case  is  not  a  true  one,  and  on  that  ground  the  evidence  is  receiy- 
able/' 

There  is  nothing  in  the  other  assignments  which  need  be  con- 
sidered. If  there  was  any  defect  in  the  manner  in  which  the  de- 
fendant was  brought  upon  the  record,  her  voluntary  appearance 
cured  it. 

The  judgment  is  affirmed. 

BVIDENCE-FAILURB  TO  PRODUCE  TESTIMONY— PRB- 
8UMPTI0N.— Omission  to  produce  material  testimony  within  one's 
power  raises  a  presumption  that  it  would  be  adverse:  Danner  v. 
South  Carolina  R.  R.  Co.,  4  Rich.  829;  65  Am.  Dec.  678.  The  silence 
of  a  party  to  an  action,  charged  with  a  damaging  fact  brought  out 
in  evidence,  is  not  an  admission  of  its  truthfulness.  It  simply  cre- 
ates an  unfavorable  presumption  against  him:  Bnoa  t.  St  Paul  etc 
Int.  Go,  4  &  Dak.  689;  46  Adl  St  Rep.  796. 
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BVIDBNCE— ARTIFICE  IN  OBTAINING  CONFESSIONS 
DOES  NOT  RENDER  THEM  INADMISSIBLE.— Hence  if  a  penon 
accused  of  murder  requests  an  interview  with  a  girl  charged  with 
complicity  with  him,  and,  on  such  interview  being  granted,  two 
deputy  sherifrs  are  concealed  so  as  to  hear  what  was  said*  their  tes- 
timony as  well  as  that  of  the  girl  is  admissible. 

EVIDENCE— CONFESSIONS.— A  LETTER  GIVEN  BY  A 
PRISONER  to  the  sherifT,  to  be  delivered  to  a  third  person,  but  re- 
tained by  the  sheriff,  is  admissible  in  evidence  against  the  writer*  if 
It  contains  statements  amounting  to  admissions  of  his  guilt. 

While  the  defendant  and  Gertrude  Taylor  were  in  prison 
charged  with  the  murder  of  his  wife,  he  requested  an  interview 
with  his  oodefendant.    This  being  granted,  two  deputy  sherifEs 
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were  concealed  in  the  room,  and  the  defendant,  not  knowing  of 
their  presence,  made  statements  which  were  testified  to  in  court 
by  the  deputies  and  the  woman.  The  defendant  also  wrote  a 
letter  to  the  same  woman,  and  requested  the  sheriff  to  deliver  it. 
This  letter  was  also  received  in  evidence  against  the  prisoner. 
His  counsel  objected  to  the  reception  both  of  the  letter  and  of 
the  testimony  of  the  woman  and  the  deputy  sheriffs.  The  ob* 
jections  were  overruled,  and  the  defendant,  being  convicted, 
appealed. 

David  Cameron  and  Jerome  B.  Niles,  for  the  appellant 

George  W.  Merrick  and  Andrew  B.  Dun?more^  for  the  appeQee. 

**^  MITCHELL,  J.  The  assignments  of  error  are  based  on 
the  refusal  to  strike  out  the  testimony  of  Qertrude  Taylor,  and 
of  the  two  deputy  sheriffs,  as  to  what  the  prisoner  said  in  the 
interview  with  the  girl,  and  on  the  admission  of  the  prisoner's 
letter  to  her.  The  only  objection  is,  that  the  commonwealth 
obtained  the  evidence  ■**  by  an  artifice  which  the  prisoner  did 
not  anticipate  or  suspect.  There  is  nothing  substantial  in  this 
argument.  The  means  by  which  the  commonwealth  obtains  its 
evidence  must  vary  with  the  circumstances  of  each  case.  In 
dealing  with  crime,  nicety  of  method  and  considerations  of  deli- 
cacy must  often  give  way  to  necessity.  If  the  rule  were  other- 
wise, the  testimony  of  accomplices,  and  even  of  detectives,  would 
seldom  be  admissible,  and  crime  which  works  in  the  dark  would 
go  unpunished. 

The  conversation  between  the  prisoner  and  Gertrude  Taylor 
was  of  an  incriminating  character,  amounting  practically  to  a 
confession,  and  we  may  concede  that  its  admissibility  is  to  be 
determined  by  the  same  rule.  If  it  had  been  accidentally  over- 
heard, or  his  letter  had  been  carelessly  dropped  by  her  and  found 
by  the  sheriff,  there  could  have  been  no  objection  to  the  use  of 
them  by  the  commonwealth.  But  there  is  nothing  in  the  cir- 
cumstances to  produce  a  different  result.  The  prisoner  has  no 
right  to  object  unless  the  evidence  was  cajoled  or  forced  from 
him  by  inducements  or  threats  from  those  whose  authority  over 
him  would  make  their  promises  or  threats  equivalent  to  duress. 
There  was  no  such  element  here.  Both  the  interview  and  the 
letter  were  the  prisoner's  voluntary  act  on  his  own  initiative, 
and  for  his  own  purpose.  Neither  his  hopes  nor  his  fears  were 
raised  by  any  act  of  the  sheriff.  In  Commonwealth  v.  Smith, 
119  Mass.  305,  the  prisoner,  a  girl  of  fourteen,  made  a  confession 
to  the  officers  who  had  her  in  custody.    The  judge  at  the  trial 
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mled  fliat  ''mere  fear  on  the  part  of  the  defendant  did  not  ren- 
der the  confession  incompetent  unless  induced  by  some  improper 
conduct  on  the  part  of  the  officer^'^  and  this  was  affirmed,  the 
court  saying:  ''To  avoid  the  effect  of  this  confession,  the  hope 
er  fear  which  led  the  defendant  to  confess  facts  unfavorable  to 
her  must  be  induced  by  the  threats,  promises,  or  conduct  of  the 
•fficers."  And  in  Wharton  on  Criminal  Evidence,  section  644^ 
it  18  said,  citing  cases:  ^^ot  is  ii;  fatal  to  the  admissibility  of 
such  a  letter  that  it  was  in  answer  to  a  letter  meant  as  a  trap/' 
^Though  it  19  necessary  to  the  admissibility  of  a  confession  that 
it  should  have  been  voluntarily  made,  that  is,  that  it  should 
have  been  made  without  the  appliances  of  hope  or  fear  from 
fersons  having  authority;  yet  it  is  not  necessary  that  it  should 
isve  been  the  prisoner's  own  spontaneous  act.  It  will  be  ^^ 
received,  though  it  were  induced  by  epiritual  exhortation^ 
whether  of  a  clergyman  or  of  any  other  person;  or  by  a  solemn 
promise  of  secrecy  even  confirmed  by  an  oath;  •  •  •  .  or  by 
tny  deception  practiced  on  the  prisoner,  or  false  representation 
made  to  him  for  that  purpose,  provided  there  is  no  reason  to 
suppose  that  the  inducement  held  out  was  calculated  to  produce 
any  untrue  confession,  which  is  the  main  point  to  be  considered'': 
)  Greenleaf  on  Evidence,  par.  229.  ''A  confession  procured  by 
artifice  is  not  for  that  reason  inadmissible  unless  the  artifice  used 
was  calculated  to  produce  an  untrue  confession":  3  Am.  ft  Eng. 
Ency.  of  Law,  tit.  Confessions,  sec.  5.  The  subject  was  very 
carefully  considered  in  a  noted  case  somewhat  analogous  to  the 
present:  Commonwealth  v.  Hanlon,  8  Phila.  423.  The  prisoner 
-there,  being  charged  with  murder,  was  put  in  the  same  cell  with 
a  criminal  named  Dunn,  for  the  purpose  of  obtaining,  if  possible, 
evidence  to  convict.  At  the  trial,  Dunn's  testimony  as  to  a  con- 
fession made  by  the  prisoner  was  admitted,  and  upon  it  the  latter 
was  convicted  and  executed.  The  trial  was  presided  over  by  a 
|iidge  of  great  experience  in  criminal  cases,  the  late  Judge  Lud- 
low, assisted  by  Judge  Brewster,  and  in  the  former's  opinion  re- 
fusing a  new  trial,  he  states  that  the  result  of  their  examination 
•f  the  subject  was  concurred  in  by  thdr  colleagues,  the  late  presi- 
dent Judge  Allison  and  Judge  Paxson,  subsequently  chief  justice 
cf  this  court.  The  rule  as  stated  by  these  authorities  is  far 
•tronger  than  is  required  to  sustain  the  present  case. 

In  regard  to  the  admission  of  the  prisoner's  letter,  we  have 
an  authority  directly  in  point  in  Bex  v.  Derrington,  2  Car.  ft  P. 
418.  A  prisoner  gave  a  letter  to  a  turnkey  under  promise  that 
il  should  be  posted,  but  the  turnkey  gave  it  to  the  pvooecutor. 
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Baron  Garrow  held  that  it  wa9  admisBible,  saying  the  only  ca8e0 
where  what  a  prisoner  says  or  writes  is  not  eyidence  are.  1. 
^'Where  he  is  induced  to  make  any  confession  in  consequence 
of  the  prosecutor,  etc.,  holding  out  any  threat  or  promise  to  in- 
duce him  to  confess;  and  2.  Where  the  communication  is  piiv- 
ileged  as  being  made  to  his  counsel  or  attorney/' 

By  the  well-settled  roles^  therefore,  the  evidence  was  properly 
receiyed. 

Judgment  a£Snned  and  record  remitted  for  purpose  of  eze- 
cation. 


BVIDBNOI^-GONFiaSSIONS  OBTAINED  BT  ARTIPIOB-AD- 
MISSIBILITT.— A  confession  is  admissible  in  evidence,  notwith- 
standing  tbe  fact  that  it  has  been  obtained  from  the  accused  by  a 
resort  to  artifice^  deception,  or  falsehood.  However  reprehensible 
and  dishonorable  such  means  of  obtaining  a  confession  may  be,  yet 
If  the  confession  is  shown  to  have  been  voluntary,  and  not  to  have 
been  made  by  reason  of  inducements  that  would  be  ilkely  to  lead 
the  accused  to  make  an  untrue  confession,  it  will  be  admitted  in  evi- 
dence against  him:  See  monographic  note  to  Daniels  v.  State*  0  Ain* 
8t  Bq^  24S^  on  the  admission  of  confessions  in  evldenea 


Deshong  V.  Deshono. 

[IM  FEKVSTLTAJnA.  STATX,  227.] 

OONVDTANOB  —  WHEN  DOES  NOT  INOLUDB  THD 
WHOLE  INTEREST  OF  THE  GRANTOR.—A  conveyance  of  an  es- 
tate for  life  of  the  party  of  the  first  part  in  and  to  the  undivided  oa^ 
third  part  belonging  to  the  party  of  th^  second  part  of  aU  the  real 
estate  of  which  J.  O.  died  seised  in  his  demesne  and  of  fee,  does  not 
Include  the  life  estate  of  the  grantor  in  the  property  which  she  did 
not  acquire  from  J.  O. 

A  PARTITION  UNDER  THE  INTESTATE  LAWS  MUST  IN- 
CLUDE ALL  the  realty  of  which  the  parties  are  seised  as  cotenants. 

PARTITION  OP  ESTATES  IN  REMAINDER  cannot  be  com- 
pelled unless  specially  authorized  by  statute.  In  Pennsylvania,  how^ 
ever,  an  act  of  the  legislature  provides  that  a  partition  may  be  had 
notwithstanding  there  may  be  a  life  estate  in  a  part  of  the  properlgr 
with  remainders  in  fee  subject  to  the  rights  of  the  life  tenants. 

0.  B.  Dickinson,  for  the  appellanti 
W.  B.  Broomall^  for  the  appellee. 


MITCHELL,  J.  John  0.  Deshong,  Sr.,  devised  to  his 
widow,  Emmeline,  for  her  life,  what  I  will  call  for  convenience^ 
tract  A,  his  homestead;  to  his  son  Alfred,  the  plaintiff,  for  life^ 
tract  B;  and  to  his  son  John  0.,  Jr.,  the  residue,  which  included 
the  remainders  in  fee  after  the  life  estates  in  tracts  A  and  B. 
John  0.  Deshong,  Jr.,  died  intestate,  unmarried  and  without  » 
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goe,  leaTing  his  mother,  Emmeline,  a  brother,  Alfred,  the  plain* 
tiff,  another  brother  Clarence,  and  a  aister,  Mra  Woodbridge,  the 
appellant.  The  mother,  Emmeline,  by  deed  released  and  con- 
veyed aif  nndiyided  one-third  of  her  life  estate  in  the  lands 
which  she  had  thus  derived  from  her  son,  John  0.,  Jr.,  to  each 
of  her  Bona,  Alfred  and  Clarence.  It  will  be  observed  that  the 
widow,  upon  the  death  of  her  son,  John  0.,  Jr.,  had  two  life  es- 
tates in  Iract  A,  one  in  possession  under  her  husband's  will,  and 
one  in  remainder  as  heir  to  her  son.  As  the  latter  was  in  re- 
mainder after  her  previous  estate  and  both  being  for  her  own  life, 
it  would  practically  have  merged  or  rather  coalesced,  had  she  not 
released  two-thirds  of  it  to  her  two  surviving  sons.  It  is  claimed 
by  appellee  that  these  releases  were  of  her  whole  interest,  and  in- 
cluded both  life  estates.  In  support  of  this  it  is  argued  that  the 
release  being  of  ^^all  the  estate  for  life  of  the  party  of  the  first 
part  in  all  and  to  all  the  undivided  third  part  belonging  to  the 
party  of  the  second  part,  of  all  the  real  estate  of  which  John  0. 
Deshong,  Jr.,  died  seised  in  his  demesne  as  of  fee/'  and  as 
John  0.,  Jr.,  was  seised  in  fee  in  remainder  of  tract  A,  the 
release  must  include  all  the  widow's  interest  in  that  tract.  The 
word  ^'seisin,''  it  was  urged,  though  in  its  primary  sense  meaning 
possession,  yet  frequently  has  an  enlarged  signification,  mean- 
ing any  present  ownership  of  a  freehold  estate.  It  may  be  con- 
ceded that  the  word  is  frequently  used  in  such  enlarged  sense, 
but  it  is  quite  clear  that  the  grantor  did  not  so  use  it  in  the 
present  case.  It  is  not  the  accurate  sense  of  the  word,  and  there 
can  be  no  presumption  that  it  was  not  used  accurately.  On  the 
contrary,  the  circumstances  point  the  other  way.  The  widow 
was  in  possession  of  the  homestead  for  her  life  under  her  hus- 
band's will  when  she  became  heir  for  life  to  her  son  John  0., 
Jr.,  who  held  the  fee  in  the  residue  of  the  estate,  including  a 
remainder  in  the  homestead.  John  0.,  Jr.,  had  no  seisin  or  title 
which  could  have  disturbed  her  possession,  ^'^  and  when  she 
released  to  her  sons  the  undivided  two-thirds  in  the  estate  which 
had  been  John's,  there  is  nothing  to  indicate  that  she  meant  to 
give  them  any  more  right  to  disturb  her  possession  of  the  home- 
stead than  John  had  in  his  lifetime.  What  she  granted  was 
what  die  had  got  from  him.  The  full  life  estate  which  she  had 
from  her  husband's  will  she  clearly  meant  to  retain. 

At  the  issue  of  the  writ  therefore  the  title  stood  thus:  **!.  In 
the  widow  a  life  estate  in  tract  A,  under  her  husband's  will,  and 
A  life  estate  in  an  undivided  third  of  the  residue  as  heir  to  her 
son  John  0.,  Jr.;  2.  In  plaintiff  a  life  estate  in  tract  B;  a  i^ 
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mainder  in  fee  in  an  nndiyided  third  of  the  same  tract;  a  like 
remainder  in  tract  A  after  the  widow's  life  estate;  and  a  fee  in 
poasession  in  an  undivided  third  of  the  residue;  3.  In  Clarence 
a  fee  in  remainder  of  an  undivided  third  in  tracts  A  andTB  after 
the  respective  life  estates  of  his  mother  and  Alfred  therein;  and 
a  fee  in  possession  in  an  undivided  third  of  the  residue;  4.  In  Mrs. 
Woodhridge^  appellant^  a  fee  in  remainder  of  an  undivided  third 
of  the  whole  estate,  after  the  respective  life  estates  of  her  mother 
in  tract  A  and  in  one-third  of  the  residue,  and  of  Alfred  in  tract 

The  plaintiff  issued  his  writ  of  partition  against  his  brother, 
his  sister,  and  his  mother.  The  latter^  however,  was  only  made 
party  as  the  holder  of  a  life  estate  in  an  undivided  third  of  the 
residue.  Tract  A  was  not  included  in  the  writ  or  the  declar- 
ation. Nor  did  plaintiff  include  tract  B  in  which  he  held  a  pre9> 
ent  life  estate  and  a  remainder  in  fee  in  an  undivided  third. 
Appellant,  one  of  the  defndants^  pleaded  inter  alia  that  the 
lands  described,  et  cetera,  were  not  all  the  lands  of  which  the 
parties  were  seized/'  etc. 

It  appears  that  this  is  a  good  plea.  In  P'^x  y.  Bex,  3  Serg.  & 
B.  533,  it  was  said  by  Duncan,  J.,  that  ''under  proceedings 
founded  on  the  intestate  laws  it  is  incumbent  on  the  petitioner 
to  bring  the  whole  real  estate  before  the  court.  There  cannot  be 
several  inquisitions  of  it  by  parcels/'  for  then  the  inquest  could 
not  accommodate  the  children  with  as  many  portions  of  the  whole 
estate  as  it  might  be  capable  of  accommodating  them  with,  and 
the  right  of  election  might  be  unfairly  used.  This  view  was  ^^^ 
followed  by  our  late  brother  Clark  in  Everhart  v.  Shoemaker,. 
42  Leg.  Int.  480.  ''Where  a  partition  is  to  be  enforced  by  legal 
process,  it  is  essential  that  the  whole  tract  embraced  by  the  co» 
tenancy  should  be  included":  17  Am.  ft  Eng.  Ency.  of  Law,. 
752,  tit  Partition,  IH,  10  b. 

The  original  plea  was  in  general  terms  that  the  lands  declarect 
for  were  not  all  the  lands,  et  cetera,  but  appellant  subsequently 
filed  an  additional  plea  setting  out  the  failure  to  include  tracts  A 
and  B.    On  both  these  pleas  the  plaintiff  joined  issue. 

The  question  thus  raised  is^  so  far  as  we  are  advised,  new.  No- 
precedent  was  cited  by  either  side,  nor  have  I  been  able  to  find 
any  in  such  independent  research  as  the  pressure  of  other  busi* 
nesB  has  permitted.  Under  the  statutes  of  31  Henry TTII,  chapter 
1,  and  32  Henry  VIII,  chapter  32,  which  are  the  foundation  of 
the  modem  law  on  the  subject,  there  was  no  partition  of  estates 
in  rwoainder.    Being  a  possessory  action,  if  there  was  no  present 
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right  of  poflBeesion  there  waa  no  case  for  partition:  Freeman  on 
Partition,  sec.  440,  and  casea  there  cited.  The  outstanding  life 
•eetatee  in  tracts  A  and  B  would  therefore  have  prevented  the  re- 
mainder tnen  from  including  them  in  the  present  suit.  But  the 
«ct  of  April  ri,  1835  (Pub.  Laws,  199),  provided  that  writs  of 
partition  may  be  sued  and  the  same  proceedings  had,  ^^notwith- 
€tanding  there  may  be  a  life  estate  in  part  or  parts  of  the  prop- 
^erty  with  remainders  over  in  fee«''  But  such  proceedings  shdl 
not  interfere  with  the  possession  of  any  life  tenant  entitled  to 
the  exclusive  possession  of  any  part  of  the  premises,  unless  with 
his  consent.  But  proceedings  '^may  be  had  subject  to  such  pos- 
session, or  such  part  of  the  premises  may  remain  undivided  dur- 
ing the  existence  of  the  life  estate,  unless  otherwise  disposed  of 
by  the  agreement  of  parties.^^  This  statute  appears  to  have 
been  very  little  before  the  courts,  and  its  construction  is  still 
open  upon  the  points  which  arise  in  the  present  case.  At  whose 
option  shall  the  choice  be  made  whether  partition  shall  be  haa 
subject  to  the  life  tenant's  possession,  or  fiFUch  part  be  left  nndi- 
Tided  during  the  existence  of  the  life  estate?  And  further, 
while  it  is  clear  that  no  adverse  proceeding  without  his  consent 
•could  interfere  with  plaintiff's  possession  of  tract  B  under  his 
life  estate,  so  long  as  he  was  only  a  life  tenant,  yet  it  may  be 
open  to  question  how  far  he  could  himself  omit  it  in  asking 
partition  of  the  rest  of  the  estate,  without  infringing  on  the 
**"  rule  already  referred  to,  that  all  the  real  estate  must  be 
brought  into  one  proceeding  if  practicable,  and  the  question  is 
further  complicated  by  the  fact  that  he  is  not  a  mere  life  tenant, 
but  the  holder  of  a  fee  in  an  undivided  third  in  remainder  after 
his  own  life  estate.  These  questions  arise  in  the  case,  and  will 
probably  have  to  be  determined  before  its  final  decision,  but  the 
•course  of  the  trial  prevented  them  from  being  specifically  made 
there,  and  they  have  not  been  argued  by  counsel  here.  As  the 
judgment  must  be  reversed  upon  another  ground,  we  therefore 
leave  them  for  the  present  open. 

In  regard  to  tract  A,  the  same  question  would  arise  at  the 
issue  of  the  writ — How  should  it  be  determined  whether  to  in- 
•clude  it  subject  to  the  life  estate,  or  to  leave  it  undivided  until 
the  death  of  the  life  tenant?  The  latter,  by  her  plea,  consented 
that  partition  should  be  mi^de  of  the  premises  in  the  writ,  but 
the  homestead  was  not  included,  and  whether  or  not  she  would 
•consent  as  to  it  could  not  appear.  Before  the  trial,  however,  the 
widow  died,  and  thereby  these  questions  as  to  tract  A  became  im- 
aaaterial.    It  then  belonged  in  fee  and  in  possession  to  the  plain- 
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tiff  and  the  two  remaining  defendants,  in  common,  and  there  waa 
no  longer  any  reason  why  it  should  not  be  included  in  the  pro- 
ceedings. The  learned  judge  was  therefore  in  error  in  holding 
that  her  de^th  made  no  difference  in  the  proceeding,  and  the 
continuance  asked  by  the  appellant  should  have  been  granted. 
It  would  have  been  more  regular- if  the  appellant,  after  the  sug- 
gestion of  the  death  of  the  widow,  had  filed  a  formal  plea  puis 
darrein  continuance,  setting  forth  the  fact  that  tract  A  was  now 
held  in  common  by  the  remaining  parties  and  should  be  in- 
cluded in  the  proceeding.  But  even  without  this,  it  now  plainly 
appeared  by  the  admitted  facts  that  appellant's  special  plea  as  to 
tract  A  was  good  in  substance,  and  therefore  the  direction  to  the 
jury  to  find  for  the  plaintiff  was  an  error.  As  the  case  stood 
at  tiie  close  of  the  evidence  the  verdict  should  have  been  directed 
for  the  appellant  on  her  special  plea  as  to  tract  A.  Whether 
plaintiff  can  cure  this  defect  in  his  proceeding  by  amendment 
or  new  assignment  we  do  not  at  present  express  any  opinion 
about,  but  it  is  clear  that  without  such  amendment  he  cannot 
get  on  at  all,  and  the  verdict  must  be  for  the  defendants.  Even 
with  this  amendment  the  questions  as  to  tract  B  will  still  remain. 
'  Judgment  reversed  and  venire  de  novo  awarded. 

DEEDS-CONSTRUCTION  —  RBFERBNOB  TO'  PRIOR  CON- 
VEYANCES.— A  prior  conveyance  referred  to  In  a  deed  for  a  de- 
scription of  the  premises  may  be  resorted  to,  and  will  furnish  the  de- 
scription: See  monographic  note  to  Heaton  y.  Hodges,  30  Am.  Dee. 
742.  Thus  if  a  conveyance  purport  to  be  of  land  conveyed  by  a 
prior  deed  to  which  reference  Is  made,  the  grantees  cannot  contend 
that  more  passed  than  was  included  within  the  recited  deed:  Phillips 
V.  Porter,  3  Arlc.  18;  36  Am.  Dec.  448.  Compare  Hines  v.  Robinson,  57 
Me.  324;  99  Am.  Dec.  772. 

PARTITION  OP  ESTATES  IN  REMAINDER.— It  Is  w^l  set- 
tied  that  in  the  absence  of  statutory  provisions  to  the  contrary,  par- 
tition will  not  be  awarded,  either  at  law  or  in  equity,  of  an  estate 
held  in  remainder  or  reversion.  Statutes  in  some  of  the  states  have 
altered  this  rule:  See  monographic  note  to  Aydlett  v.  Pendleton,  32 
Am.  St  Rep.  778-782,  especially  discussing  this  question:  Jameson 
V.  Hayward,  106  Cal.  682;  46  Am.  St  Rep.  268.  Bee  Gamefd  t« 
Lynch,  91  Ya.  114;  50  Am.  St  Rep.  819. 
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Chestnut  Street  National  Bank  v.  FroBLirr  Ik- 

SUBANOE,  TbUST,  AND  SaFB  DePOSIT  CoMPANY. 

[IM  PsmiBTLYANlA  BTATI,  08.) 

TRUSTS— when  testamentary  AND  THEREFORO 
REVOCABLE.—A  deed  conveying  property  to  be  held  in  trnst  to 
pay  the  grantor  during  life  the  income  and  to  sell  and  invest  as  he 
may  direct  and  after  his  death,  to  convey  to  such  of  his  sons  as  may 
be  living  and  to  the  issue  of  such  as  have  died,  Is  revocable  by  the 
grantor,  because  it  is  testamentary  in  character.  Especially  la  this 
true  when  the  grantor  is  a  woman,  and  her  attenton  is  not  called 
to  the  fact  that  the  deed  contained  no  clause  of  revocation,  nor  to 
the  desirability  of  inserting  such  a  clause. 

conveyances-when  two  may  be  regarded  as 

ONE.— If  a  trust  deed  is  executed,  and  afterward  a  farther  deed  is 
made  modifying  and  changing  some  of  the  terms  of  the  former,  the 
two  should  thereafter  be  regarded  as  one  instrument,  and  a  clause 
of  the  donor's  will  confirming  the  first  should  not  be  construed  as 
revoking  the  second,  but  as  confirming  the  first  as  modified  Xitj  the 
second. 

SPENDTHRIFT  TRUSTS.— A  provision  In  a  deed  of  trust  In 
favor  of  the  donor's  children  that  the  share  of  one  of  them  shall  be 
held  In  trust  for  his  use  and  benefit,  and  that  neither  the  income 
nor  the  principal  shall  under  any  circumstances  be  subject  to  antici- 
pation or  assignment  by  him,  or  to  seizure  or  attachment  under  any 
Judgment,  decree,  or  other  lawful  process  at  the  suit  of  any  creditor 
he  has  or  may  have,  is  valid,  and  do  part  may  be  taken  under  a  writ 
In  favor  of  his  creditors. 

Demurrer  to  answers  to  certain  interrogatories  in  proceedings 
nnder  an  attachment  execution*.  Helen  A.  Biyant^  in  Febmaiy, 
1885,  executed  a  conveyance  to  the  Fidelity  Insurance  Trust  and 
Safe  Deposit  Company  of  certain  secnrities  to  be  held  in  tmst, 
to  collect  and  receive  the  income,  and  pay  it  quarterly  to  the 
grantor  during  her  life,  and  to  sell  such  securities  as  she  should 
request  and  invest  the  proceeds  thereof  in  other  securities  as  she 
should  direct,  and  to  pay  over  the  income  to  her  during  her  na- 
tural life,  and  to  assign  and  transfer  such  property  as  might  be 
in  the  custody  of  the  company  at  her  death  to  sndi  of  her  sons, 
Walter,  Willis,  and  Henry  as  might  be  living  at  her  death,  or  to 
the  lawful  issue  of  such  as  had  died.  Two  years  later  in  Feb- 
ruary, 1887,  she  executed  another  deed  of  trust  to  the  same 
grantee,  reciting  the  former  deed  and  that  it  was  the  desire  of 
the  parties  thereto  to  change  the  appropriation  of  the  estate  after 
her  death,  and  purporting  to  modify  the  first  trust  deed  so  that 
the  one-third  share  which  would  have  come  to  her  son  WUIis 
should  be  so  held  that  no  part  of  the  principal  or  income  should^ 
under  any  circumstances,  be  subject  to  anticipation  or  assign- 
ment by  him  or  to  attachment  or  seizure  nnder  any  judgmenti 
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decree,  or  other  legal  process  at  the  euit  of  any  of  hia  cred- 
itors, and  that,  in  the  event  of  any  attempted  anticipation, 
seizure,  or  attachment,  his  right  in  the  income  should  instantly 
cease  and  become  the  property  of  his  wife  and  children,  if  any  he 
should  have.  In  February,  1889,  Mrs.  Bryant  made  a  will  pur- 
porting to  confirm  the  trust  deed  which  she  executed  in  Febru- 
ary, 1885,  but  stating  that,  aa  it  did  not  in  any  manner  provide 
for  her  daughter  Josephine,  she  directed  that  such  daughter 
should  have  an  amount  of  the  securities  equal  in  share  received 
by  each  of  her  sons.  In  1896,  Mrs.  Bryant  died,  and  an  attempt 
was  made  to  subject  the  share  of  her  son  Willis  to  an  execution 
against  him.  The  garnishee  set  up  the  facts  in  his  answer.  The 
answer  was  demurred  to  and  a  judgment  entered  in  favor  of  the 
plaintiff,  from  which  an  appeal  was  taken. 

P.  P.  Boihermel,  Jr.,  for  the  appellee. 
John  Hampton  Barnes,  for  the  appellee. 


GBEEN,  J«  It  was  conceded  by  the  learned  court  below, 
and  we  think  it  must  be  regarded  as  settled  law  that  the  writings 
in  question  in  this  controversy  must  be  considered  as  being  of  a 
testamentary  character,  and  therefore  as  revocable  instruments. 
In  Frederick's  Appeal,  52  Pa.  St.  338,  91  Am.  Dec.  159,  the  set- 
tler executed  a  deed  of  trust  by  which  the  income  of  the  property 
conveyed  was  to  be  paid  to  himself  during  life,  and  the  principal 
was  to  be  divided  'among  his  nine  children  after  his  death.  By 
another  deed  subsequently  executed  he  revoked  the  first  deed  of 
trust  and  made  a  will  leaving  all  his  property  to  two  of  the  nine 
children.  In  the  litigation  which  resulted  the  lower  court 
awarded  the  fund  to  the  trustee  for  the  nine  children,  but  on  ap- 
peal to  this  court  the  judgment  was  reversed.  Woodward,  C.  J., 
delivering  the  opinion  said:  '^ow  on  the  part  of  the  appellant 
it  is  maintained  that  the  deed  was  a  mere  power  of  attorney,  an 
instrument  of  agency,  and  therefore  revocable  at  pleasure,  whilst 
upon  the  part  of  the  appellees  it  is  regarded  as  a  voluntary  trust 
on  behalf  of  the  children  fully  executed  by  a  legal  conveyance 
and  therefore  to  be  supported  in  equity We  are  of  opin- 
ion that  the  deed  in  question  here  was  made  for  the  grantor's 
own  personal  convenience,  that  the  trustees  were  to  account  to 
liim  for  all  they  did  under  the  powers  vested  in  them,  and  that 
no  beneficial  interest  was  to  vest  in  his  children  until  after  his 
death.  A  disposition  of  property  to  take  effect  after  the  gran- 
tor's  death   is  testamentary,  and   therefore   revocable."    The 
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flame  doctrine  was  enforced  in  Bic^B  Appeal^  105  Pa.  St.  528^ 
where  the  deed  of  trust  was  made  by  a  woman  seyenty-fiye  years 
of  age  to  her  brother  for  all  her  property^  in  trust  for  her  main- 
tenance and  support  during  her  lif  e^  and  upon  her  death  to  be 
divided  among  certain  beneficiaries.  Afterward  she  executed  a 
deed  ^'^  of  revocation  and  filed  a  bill  in  equity  against  the 
trustee  for  a  reconveyance  to  her  of  her  estate.  This  court  held 
that  the  deed  of  trust  was  revocable  because  it  was  a  purely  vol* 
untary  conveyance,  intended  merely  to  promote  the  convenience 
and  protect  the  interest  of  the  grantor,  and  because  the  rights 
of  third  parties  did  not  intervene,  the  provisions  for  the  benefit 
of  third  parties,  which  were  not  to  take  effect  until  the  grantor'a 
death,  being  either  testamentary,  and  hence  revocable,  or  cove- 
nants for  posthumous  gifts,  and  hence  without  consideration. 

In  the  present  case  these  considerations  appear  to  be  directly 
applicable^  During  the  life  of  Mrs.  Bryant,  the  settler,  the  en- 
tire income  of  the  trust  was  to  be  paid  to  her,  and  the  deed  must 
be  deemed  to  have  been  made  for  her  own  personal  convenience 
and  advantage.  No  other  interests  arose  during  her  life,  and 
none  were  to  accrue  until  after  her  death.  There  was  no  clause 
of  revocation  in  the  deed,  and  her  attention  was  not  called  to 
the  fact  of  the  omission  of  such  a  clause,  nor  to  the  desirability  of 
its  insertion  in  case  she  should  wish  to  make  a  provision  for  the 
protection  of  any  of  her  sons  against  possible  creditors.  We 
think  the  case  comes  within  the  doctrine,  so  well  expressed  and 
carefully  considered,  in  the  leading  case  of  Bussell's  Appeal,  75 
Pa.  St.  269,  where  the  absence  of  a  power  of  revocation  was  held 
to  be  sufScient,  in  connection  with  the  other  facts  of  the  case, 
to  warrant  a  decree  setting  aside  a  deed  of  trust  on  the  ground  of 
mistake.  It  cannot  be  doubted  in  the  present  case  that  the 
settler,  had  she  been  advised  of  the  necessity  of  a  provision  to 
protect  her  son's  interest  against  the  demands  of  creditors,  would 
have  insisted  upon  the  insertion  of  such  a  provision  in  the  body 
of  the  deed. 

But  it  is  not  necessary  to  extend  the  discussion  of  this  branch 
of  the  case,  because  it  is  scarcely  in  controversy,  and  the  learned 
court  below  held  that  the  second  deed  made  by  the  grantor^ 
being  of  a  testamentary  character,  was  a  good  and  valid  revoca* 
tion  and  change  of  the  trust  as  established  by  the  first  deed. 
The  court  held  that  under  the  authorities  all  the  instruments 
must  be  regarded  as  of  a  testamentary  character,  and  that  be- 
cause the  testatrix  in  her  last  will  expressly  confirmed  the  first 
deed  made  in  February,  1885,  she  must  be  considered  as  having 
revoked  thereby  the  provisions  of  the  second  deed. 
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We  are  Ttnable  to  agree  with  this  conclusion.  The  will  was 
**^  executed  on  Noyember  19,  1889.  At  that  time  her  eon, 
Willis  L.  Bryant,  had  become  indebted  to  the  Chestnut  Street 
National  Bank  in  a  sum  so  large  that,  on  December  17th  follow- 
ing, the  bank  recovered  a  judgment  against  him  for  the  sum 
of  thirteen  thousand  four  hundred  and  fifty-eight  dollars  and 
seventy-fiye  cents.  The  second  deed  of  trust  was  made  on  Feb- 
ruary 21,  1887,  and  the  yeiy  object  of  making  it  was  to  pro- 
tect the  share  of  this  particular  son,  Willis  L.  Bryant,  against  the 
claims  of  any  creditors  of  hisj,  so  that  in  no  eyent  could  they  ac- 
quire any  part  of  his  share,  either  of  principal  or  income.  It 
is  instructiye  and  conyincing  to  quote  in  this  connection  the  lan- 
guage of  the  second  deed,  towit:  ''And  as  to  the  remaining  one- 
third  part  of  the  corpus  of  the  said  estate,  to  hold  the  same  for 
the  use  and  benefit  of  her  son,  Willis  L.  Bryant,  so  howeyer  that 
neither  the  income  nor  principal  shall  eyer  under  any  circum- 
stances be  subject  to  anticipation  or  assignment  by  him,  or  to 
attachment  or  seizure  under  any  judgment,  decree,  or  other  legal 
process,  at  the  suit  of  any  creditor  he  now  has  or  eyer  may  have. 
And  in  the  event  of  any  attempt  at  anticipation,  assignment, 
seizure,  or  attachment,  the  right  on  his  part  to  receive  said  in- 
come shall  instantly  cease  and  shall  become  the  property  of  his 
wife  and  children,  if  any  he  have,  or,  failing  marriage  or  issue, 
shall  go  to  and  become  the  property  of  his  brother  or  brothers 
who  shall  be  Evlng  at  the  time;  and  upon  the  further  trust'^  to 
pay  over  the  principal  at  the  death  of  Willis  L.  Bryant  to  his  chil- 
dren, or,  failing  children,  to  his  brothers  or  their  children.  It 
must  be  further  observed  that  this  second  deed  contained  a  re> 
dtal  of  the  first  deed  and  its  provisions,  and  then  expressed  the 
desire  of  all  the  parties  to  change  it  in  the  manner  immediately 
thereafter  described,  and  at  the  end  thereof  there  was  inserted 
the  following  provision:  'In  all  other  respects  the  said  indenture 
cf  February  11,  1885,  is  hereby  expressly  ratified  and  declared 
to  be  of  binding  and  continuing  effect/^ 

This  second  deed  was  a  tripartite  deed  between  Ellen  A* 
Bryant,  the  grantor,  of  th  e  first  part,  the  Fidelity  Insurance 
Trust  and  Safe  Deposit  Company,  the  grantee  and  trustee,  of 
the  second  part^  and  the  three  sons,  ultimate  beneficiaries,  of 
the  third  part.  It  follows  that  the  complete  transaction,  after 
the  execution  of  the  second  deed,  consisted  of  the  two  deeds, 
taken  together  and  explanatory  of  each  other,  the  first  one  being 
ratified  and  confirmed  in  the  second  in  all  respects  except  *** 
•8  to  the  change  made  by  the  second.    They  could  not  there- 
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after  be  regarded  as  two  separate,  dMinct,  and  independent  in- 
strumentSy  but  as  a  combined  whole,  intended  and  designed  to 
become  operative  together.  It  follows  that  when  the  testatrix, 
at  a  still  later  date,  November  19,  1889,  executed  her  last 
will  and  testament,  and  therein  repeated  almost  word  for  word 
the  very  provision  in  favor  of  her  son,  Willis  L.  Bryant,  and 
protecting  his  share  against  any  possible  creditors,  present  or 
future,  as  was  contained  in  the  second  deed  of  trust,  she  fully  in- 
tended him  to  have  the  same  interest  and  protection  as  was  given 
by  the  second  deed.  It  is  perfectly  manifest  that  when  she  said 
in  the  third  clause  of  the  will,  "I  confirm  the  deed  of  trust  which 
I  executed  to  the  Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company  on  the  eleventh  day  of  February,  1885,"  she  absolutely 
intended  to  confirm  it  as  it  was  effected  by  the  second  deed,  the 
two  being  parts  of  one  whole.  This  is  most  manifest  from  the 
language  of  the  fifth  clause  of  the  will  wherein  she  expressly  re- 
peats the  provision  contained  in  the  second  deed  in  favor  of  her 
eon,  Willis  L.  Bryant,  and  protecting  his  interest  against  lus 
creditors.  Even  if  the  confirmatory  words  of  the  third  clause 
and  the  words  of  the  fifth  clause  are  to  be  regarded  as  incon- 
sistent with  each  other,  the  last  expression  of  the  will  would 
have  to  be  regarded  as  the  controlling  one,  and  would  prevail 
against  the  first.  But  we  do  not  regard  them  as  inconsistent 
'  with  each  other,  and  therefore  cannot  attribute  to  the  confirma- 
tory words  of  the  third  clause  of  the  effect  of  revoking  the  pro- 
vision of  the  second  deed  in  favor  of  the  son  Willis. 
'  It  is  also  manifest  from  the  remaining  words  of  the  third 
clause  next  after  the  confirmatory  words  at  the  beginning  of  it 
that  the  testatrix  did  not  mean  that  the  first  deed  of  trust  was 
to  prevail  against  the  will,  because  those  words  expressly  pro- 
vide for  another  change  in  the  effect  of  the  first  deed.  They 
make  provision  for  the  daughter  Mrs.  Bothermel,  that  she  shall 
have  a  share  equal  to  the  shares  of  the  sons  under  the  deed  of 
trust.  In  eveiy  point  of  view  we  regard  the  will  as  not  in 
antagonism  with  either  of  the  deeds  of  trust,  but  rather  as  con- 
firmatory of  the  effect  of  both  when  considered  as  one  whola 
The  assignments  of  error  are  all  sustained. 

The  judgment  of  the  court  below  is  reversed,  and  judgment 
n  now  entered  against  the  plaintiff  and  in  favor  of  the  garnishee 
upon  the  answers  filed,  with  costs. 

TRUSTS— POWER  OP  RBVOCATION.-A  purely  voluntary 
trust  deed,  intended  to  promote  the  convenience  and  protect  the  in- 
terests of  the  grantor,  and  passing  no  present  interest  to  third  pei^ 


_j 


July,  1898.]  CoNXMAUGH  Gas  Ca  V.  Jackson  Farm  Gab  Ca  865 

sons,  may  be  revoked  at  will,  althoagh  It  contains  no  power  of  revo* 
cation.  If  such  deed  provides  for  the  benefit  of  third  ];)er8<His,  to 
take  effect  after  the  grantor's  death,  such  provisions  are  testamen* 
tary  and  revocable,  or  may  be  regarded  as  covenants  for  posthu- 
mous gifts,  andt  as  such,  without  c<msideration:  See  monographic 
note  to  Brlstor  v.  Tasker,  20  Am.  8t  Bep.  862,  on  the  power  to  re- 
voke deeds  of  trust 

TBU8TS-SPENDTHEIPT— VALIDITY.— In  Pennsylvania,  there 
Is  no  doubt  that  a  testator  may  devise  property  in  trust  with  di- 
rections to  his  trustee  to  pay  the  income  to  designated  beneficiaries 
during  their  lives,  and  exempt  the  interest  of  the  beneficiaries  from 
seizure  under  attachment,  execution,  or  otherwise:  Ghormley  v. 
Smith,  189  Pa.  St  584;  23  Am.  St  Rep.  215.  For  a  discussion  of  the 
American  cases  on  this  question,  see  monographic  notes  to  Garland 
V.  Garland,  24  Am.  St  Bep.  68e-ed7«  and  Smith  v«  Towers.  9  Am. 
8t  Bep.  405-408. 
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BQUITT  JURISDICTION  MAY  ^^  SUSTAINBD  npon  the 
ground  that  It  affords  the  most  convenient  remedy. 

SPECIFIC  PEBFOBMANCB  OF  A  CONTRACT  TO  SUP- 
PLY NATUBAL  GAS  may  be  decreed  by  a  court  of  equity. 

CONTRACT— PUBLIC  POLICY.— A  contract  by  one  gas  com- 
pany for  supplying  natural  gas  to  another,  to  be  sold  to  the  latter's 
customers,  is  not  against  public  policy  nor  in  any  respect  unlawful. 

CONTRACT.— THE  DEFENSE  OF  THE  UNLAWFUL  ACT 
OF  THE  PARTY  INTERPOSING  IT  is  not  favored.  Hence,  if  the 
defendant  seeks  to  avoid  the  specific  performance  of  a  contract  on 
the  ground  that  it  is  against  public  policy*  he  must  clearly  show 
•uch  to  be  the  case. 

Suit  to  enforce  a  contract  alleged  to  have  been  made  by  the 
Jackson  Farm  Company  with  the  Conemaugh  Company  to  sup- 
ply the  former  company  with  natural  gaa  Misunderstanding 
and  contention  between  the  two  companies  arose  respecting  the 
amount  of  gas  furnished  by  the  one  to  the  other,  and  this  re^ 
salted  in  the  refusal  of  the  defendant  company  to  supply  any 
more  gas  and  the  commencement  of  this  suit  to  enforce  the 
rights  of  the  plaintiff.  So  far  as  the  issues  of  fact  were  involved, 
the  referee  to  whom  the  case  was  referred  found  in  favor  of  the 
complainant,  and  his  findings  were  sustained  by  the  trial  court. 
The  defendant  thereafter  appealed. 

J.  S.  Ferguson  and  James  C.  Boyce,  for  the  appellant 

A.  Leo  Weil  and  Charles  M.  Thorp,  for  the  appellee. 

***  McCOLLUM,  J.  The  assignments  of  error  from  flie  firsi 
to  the  tenth,  inclusive,  are  baaed  upon  and  call  in  question  the 
oorrectnesB  of  the  referee's  findings  of  hdL    Presumably,  tho 
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findings  were  authorized  by  the  evidence,  and  the  presumption 
that  they  were  is  strengthened  by  the  clear,  concise,  and  ob- 
riously  impartial  report  in  which  they  appear,  and  by  the  ap- 
proval of  the  report  by  the  court,  after  full  argument  upon  and 
due  consideration  of  the  exceptions  to  it.  A  careful  reading  of 
the  voluminous  testimony  in  the  case  having  satisfied  us  that  the 
findings  referred  to  were  clearly  warranted  by  it,  an  elaborate 
discussion  of  it  is  not  called  for.  It  is  shown  by  many  decisions 
of  this  court  that  the  party  complaining  of  the  verdict  of  a  jury 
or  the  findings  of  a  master,  auditor,  or  referee,  as  unauthorized  by 
the  evidence,  must  specify  the  deficiencies  in  it  and  show  that  it 
is  legally  insuflBcient  to  sfiistain  the  verdict  or  findings  of  which 
complaint  is  made.  In  the  case  at  bar,  a  strenuous  effort  was 
made  to  convince  us  of  error  in  the  findings  referred  to,  but  it 
was  unsuccessful  because,  as  we  have  seen,  they  were  siistained 
by  the  evidence. 

The  referee's  conclusions  of  law  appear  to  be  applicable  to, 
and  in  conformity  with,  the  facts  as  found,  and  the  alleged 
errors  in  them  are  mainly  predicated  upon  the  alleged  errors  in 
his  findings  of  fact.  To  the  extent  that  this  contention  is  de- 
pendent upon  errors  in  the  findings  of  fact  it  needs  no  consid- 
eration, because  it  is  only  an  indirect  method  of  attacking  them 
after  a  direct  assault  has  proved  fruitless. 

The  defendant's  printed  argument  is  mainly  devoted  to  the 
BuppK)rt  of  the  proposition  that  the  case  is  not  within  the  juris- 
diction of  a  court  of  equity,  and  that  if  it  is  technically  cog- 
nizable there,  the  evidence  should  have  induced  the  chancellor 
to  dismiss  the  plaintiff's  bill,  and  thus  referred  the  parties  to 
another  tribunal  for  an  adjustment  of  their  disputes.  We  do 
not  assent  to  this  view  of  the  case.  There  is  certainly  no  reason- 
able ground  for  denying  that  in  view  of  the  nature  and  subject 
matter  of  the  controversy  a  court  of  equity  affords  the  **"  most 
convenient  remedy  for  a  just  disposition  of  the  questions  in- 
volved in  it,  while  the  remedy  afforded  by  a  court  of  law  is  obvi- 
ously inconvenient,  and  the  adequacy  of  it  is  at  least  doubtfuL 
In  Appeal  of  Brush  Electric  Co.,  114  Pa,  St  674,  Mr.  Jus- 
tice Gordon  said:  *'A  bill  may  be  sustained  solely  on  the  ground 
that  it  is  the  most  convenient  remedy.'*  In  support  of  this 
statement  \ie  cited  Kirkpatrick  v.  McDonald,  11  Pa.  St.  393. 
See,  also,  on  this  point,  Drake  v.  Lacoe,  157  Pa.  St.  17,  and 
Warner  v.  McMullin,  131  Pa.  St.  370.  The  cases  of  Whitemaa 
V.  Payette  Fuel  Gas  Co.,  139  Pa.  St.  492,  and  Sewickley  Borough 
School  Dist.  T.  Ohio  Valley  Gas  Co.,  154  Pa.  St  539,  are  also  is 
powt 
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We  do  not  concur  in  the  argument  or  suggestion  that  th* 
contract  between  the  parties  is  against  public  policy,  and  there- 
fore the  defendant  company  should  be  relieved  from  its  lia- 
bility for  what  is  justly  due  the  plaintiff  upon  it.  In  the  firsi 
jplace,  it  has  not  been  shown  that  the  contract  is  violative  of 
any  provision  of  the  law  applicable  to  it,  and  this  by  itself  is  a 
suiiicient  answer  to  the  suggestion.  Besides,  the  law  does  not 
look  with  favor  upon  a  defense  based  on  the  unlawful  act  of  th« 
party  interposing  it. 

The  case  was  carefully  tried  by  the  learned  referee,  who  ap- 
pears to  have  fairly  considered  and  passed  upon  all  the  qae»> 
tions  of  law  and  fact  raised  before  him.  These  questions  are 
substantially  raised  by  the  assignments  before  us.  As  we  aro 
not  able  to  discover  in  his  findings  of  fact  or  conclusions  of  law 
any  ground  for  reversing  the  decree  recommended  by  him,  w« 
overrule  the  assignments. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant 


EQUITY  JURISDICTION.-The  fact  that  there  Is  a  remedy  at  law 
will  not  prevent  the  claimant  from  resorting  to  equity,  unless  such 
remedy  Is  plain  and  adequate:  Sandflge  v.  Studebaker  Bros.  Mfg. 
Oo.,  142  Ind.  148:  51  Am.  St.  Rep.  165;  Plerstoff  v.  Jorges,  86  Wis. 
128;  39  Am.  St.  Rep.  881,  and  note;  McAfee  v.  Reynolds,  130  Ind. 
83;  30  Am.  St  Rep.  194. 

SPECIFIC  PERFORMANCE  OF  CONTRACTS.— Specific  perform- 
ance Is  a  matter  of  discretion  in  the  court  which  withholds  or  grants 
relief,  according  to  the  circumstances  of  each  particular  case,  whea 
the  general  rules  and  principles  which  govern  the  court  will  not  fur- 
nish an  exact  measure  of  justice  be^tween  the  parties:  Kofka  y.  Ro- 
Bicky,  41  Neb.  328;  43  Am.  St.  Rep.  685,  and  note.  It  is  not  granted 
as  a  matter  of  course:  Friend  v.  Lamb,  152  Pa.  St  529;  34  Am.  St. 
Rep.  672,  and  note;  and  will  not  be  granted  of  a  contract  against 
public  policy:  Chicago  etc.  Co.  y.  People's  G.  L.  Co.,  121  lU.  530;  2 
Am.  St.  Rep.  124,  and  note;  nor  of  any  contract  not  free  from  every 
Imputation  of  fraud  or  deceit:  Kelly  y.  Central  Pac.  R.  R.  Co..  74 
CaJ.  557;  5  Am.  St  Rep.  470;  Swlnt  y.  Carr,  76  Ga.  322;  2  Am.  St 
Bep.  44,  and  notes. 

CONTRACTS—DEFENSE  OF  ILLEGALITT.—Defendant  may 
plead  that  a  contract  into  which  he  voluntarily  entered  Is  contra 
bonos  mores:  Gil  v.  Williams,  12  La.  Ann.  219;  68  Am.  Dec.  767; 
Hope  V.  Linden  Park  etc.  Assn.,  58  N.  J.  L.  627;  65  Am.  St  Rep.  614b 
Courts  of  justice  will  not  aid  In  the  enforcement  of  lUegal  contracts: 
Goodrich  t.  Tenney*  144  111.  422;  86  Am.  8t  Be^.  459,  and  nota 
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£ofiB  V.  Pennsylvania  Company  for  Insubanoh 
ON  Lives  and  Granting  Annuities. 

NDGLIGENGE— RUBBER  STAMP  CONTAINING  A  PAO 
SIMILE  OF  A  SIGNATURE.— The  obtaining  of  a  rubber  stamp  fac 
simile  of  one's  signature  is  not  unlawful  nor  necessarily  negligentt 
And  does  not  impose  upon  him  the  duty  of  informing  a  bank  in 
'Which  he  had  a  deposit  of  the  existence  of  such  stamp,  nor  justify 
the  bank  in  paying  a  check  upon  which  such  stamp  had  been  im- 
pressed  without  authority  by  one  who  had  obtained  possession  there* 
of  without  any  negligence  on  the  part  of  such  depositor. 

BANKING— CHECK  FORGED  BY  THE  AID  OF  A  RUBBER 
STAMP.— A  bank  paying  a  check  forged  by  the  aid  of  a  rubber 
stamp  facsimile  of  the  depositor's  signature  is  liable  to  him  for  the 
Amount  so  paid  out,  unless  he  was  guilty  of  negligence  whereby  the 
torger  obtained  possession  of  the  stamp. 

jFrank  P.  Frichard  and  John  Q.  Johnson^  for  the  appellant 

Samuel  Gustine  Thompson,  for  the  appellee. 

*°^  McCOLLUM,  J.  This  suit  was  brought  to  recover  the 
amount  of  a  deposit  made  by  the  plaintiff  with  the  defendant 
It  may  be  conceded  for  the  purposes  of  this  appeal  that  the  de- 
posit was  paid  out  by  the  latter  on  checks  purporting  to  be  drawn 
by  the  former,  and  that  the  checks  were  forgeries.  In  the  trial 
of  the  case  in  the  court  of  common  pleas  and  on  the  appeal  to 
the  superior  court,  the  principal  defense  to  the  action  was  that^ 
inasmuch  as  the  plaintiff  had,  without  Dotice  to  the  defendant, 
procured  a  rubber  stamp  which  would  make  a  facsimile  of  his 
signature,  he  must  sustain  the  loss  occasioned  by  an  nnauthor- 
ized  use  of  the  stamp  by  a  person  who  had  unlawfully  and 
clandestinely  obtained  possession  of  it,  and,  by  means  of  it,  per- 
petrated the  forgeries  on  which  the  deposit  in  question  was  paid 
out  by  the  defendant.  The  trial  court,  being  of  the  opinion 
that  it  was  not  unlawful  for  the  plaintiff  to  have  such  a  stamp 
produced  for  his  own  proper  use  and  convenience,  refused  to 
liold  that  his  procurement  of  it  without  notice  to  the  defendant 
constituted  a  bar  to  his  suit  for  the  money  paid  out  on  the  forged 
checks.  It  held,  however,  that  if  the  possession  of  the  stamp 
ly  the  forger  of  the  checks  was  attributable  in  any  degree  to  the 
negligence  of  the  plaintiff  in  the  care  of  it,  such  negligence 
would  relieve  the  defendant  from  responsibility  for  the  loss^  but 
that  the  question  whether  he  failed  in  the  performance  of  his 
duty  in  this  respect  was  for  the  jury  and  determinable  on  the  tes- 
timony affecting  it    This  rlew  of  the  case  resulted  in  a  verdict 
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for  tbe  plaintiff,  and  from  the  judgment  entered  thereon  an  ap- 
peal was  taken  to  the  superior  courts  which,  in  an  opinion  by  it9 
leamed  president,  affirmed  it  The  case  is  now  before  us  on  th^ 
allowance  of  an  appeal  from  the  judgment  of  the  superior  courts 
and  the  defense  made  to  the  plaintiff^s  claim  is  simply  a  reitera- 
tion of  ^^^  the  defense  made  in  the  trial  court,  and  on  the  ap- 
peal which  resxdted  in  the  decision  we  are  aaked  to  reverse. 

We  cannot  regard  the  production  of  the  rubber  stamp,  on  the^ 
plaintiff's  request,  as  an  unlawful  act,  nor  can  we  assent  to  th^ 
claim  that  his  procurement  and  possession  of  it  without  notice:^ 
to  the  defendant  relieyed  the  latter  from  liability  for  the  amount 
paid  out  on  the  forged  checks.  An  act  which  is  in  and  by  itself 
entirely  lawful,  and  which  had  no  relation  to  the  plaintiff's  de- 
posit with  the  defendant,  did  not  impose  upon  the  former  tha 
duty  of  notifying  the  latter  of  the  performance  of  it,  and  if  suck 
a  duty  was  not  created  by  the  plaintiff's  procurement  of  the 
atamp,  the  loss  occasioned  by  the  use  of  it  in  the  perpetratioia 
of  the  forgeries  did  not  necessarily  fall  upon  him.  If,  howeTer,i 
the  forger  obtained  possession  of  the  stamp  through  the  negli* 
gence  of  the  plaintiff,  the  responsibility  for  the  loss  occasioneA 
by  the  forgeries  would  not  rest  upon  the  defendant  if  its  cashier 
exercised  due  care  in  the  inspection  of  the  checks.  It  is  needless 
to  inquire  on  this  appeal  whether  such  care  was  exercised  by  tha 
cashier,  because  the  question  is  not  raised  by  the  assignments^ 
The  principal  questions  considered  in  the  court  of  common  pleas 
and  in  the  superior  court  were  whether  the  plaintiff's  possesskna 
of  the  stamp  without  negligence  in  the  care  of  it,  and  withoufe 
notice  to  the  defendant  that  he  had  it,  relieved  the  latter  from 
liability  for  the  money  paid  out  on  the  forged  checks,  and  if  it 
did  not,  whether  the  evidence  in  the  case  was  sufficient  to  au« 
ihorize  a  finding  by  the  jury  that  the  plaintiff,  as  owner  and 
cnatodian  of  the  stamp,  had  taken  proper  precautions  to  prevent 
an  unlawful  appropriation  or  use  of  it.  It  seems  to  us  that  these 
questions  were  rightly  determined  by  the  courts  referred  to,  and 
that  the  reasons  given  for  the  conclusions  arrived  at  by  them 
were  sound.  The  clear,  concise,  and  convincing  opinion  of  the 
leamed  president  of  the  superior  court  fairly  includes  and  di9> 
poses  of  the  material  questions  in  the  case,  and  upon  it  we  unhe9- 
itatingly  rest  an  affirmance  of  the  judgment. 

The  fourth  assignment  alleges  error  in  the  instructions  to  tha 
jury  on  the  question  of  negeligenoe,  but  a  careful  consideration 
of  the  charge  has  satisfied  us  that  there  is  no  error  in  it 

Judgment  affirmed* 
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^^^  WILLIAMS,  J.,  dissenting.  I  dissent  earnestly  from 
this  judgment  and  from  the  reasons  given  in  support  of  it  in  the 
opinion  just  filed.  It  puts  an  additional  burden  upon  the  de- 
fendant bank  not  resulting  from  the  commercial  contract  bo- 
tween  it  and  its  depositor.  When  an  account  is  opened  at  a  bank 
ij  the  deposit  of  money,  the  depositor  leaves  his  genuine  signa- 
ture with  the  banker  for  his  guidance  and  protection  in  the 
payment  of  checks.  When  checks  are  presented  bearing  this 
signature  they  must  not  be  refused,  but  if  the  signature  is  a 
forgery,  no  matter  how  skillfully  it  is  done  or  how  difficult  of 
detection^  they  must  not  be  paid.  The  contract  which  the  com- 
mercial law  raises  upon  the  deposit  of  money  with  a  banker  is 
that  the  deposit  shall  be  paid  out  only  to  the  depositor  or  his  or- 
der. Payment  upon  a  forged  check  is,  therefore,  no  payment 
and  in  no  way  affects  the  depositor.  But  if  the  depositor  exe- 
cutes a  check,  and  for  any  reason  leaves  it  on  his  table,  where  it 
is  found  by  another,  who  fills  it  up,  presents  it  at  bank,  and  re- 
coivee  payment  upon  it,  this  is  a  good  payment  by  the  bank,  and 
the  loss  is  that  of  the  depositor,  for  the  check  was  signed  by  him. 
If,  instead  of  leaving  his  check  upon  the  table,  the  drawer  had  do- 
posited  it  in  a  drawer  within  his  saf e,  locked  the  safe,  and  put  the 
key  away  in  a  box  in  his  office,  precisely  as  Mr.  Bobb  did  with  hia 
•tamp,  nevertheless  if  a  clerk  or  employ^  had  taken  the  key  from 
the  box,  unlocked  the  safe,  abstracted  the  check,  and  used  it  for 
Itis  own  benefit,  its  payment  by  the  bank  would  have  bound  the 
depositor.  His  loss  would  have  been  due  not  to  the  failure  of 
the  banker  to  distinguish  his  genuine  signature,  but  to  the  crime 
of  his  employ^,  who  had  obtained  it  surreptitiously.  One  of  two 
innocent  persons  must  suffer  because  of  the  payment  of  the 
«heek,  and  the  law  determines  that  the  loss  shall  fall  upon  him 
whose  act  or  omission  made  the  loss  possible.  If  the  depositor 
had  not  signed  his  check  and  left  it  where  it  was  posinble  for  a 
criminal  to  appropriate  it,  palpably  the  loss  could  not  have  hap- 
pened. This  principle  rules  the  case  now  before  us.  It  is  con- 
ceded that  Mr.  Bobb  caused  the  stamp  to  be  made  with  which 
this  check  was  executed.  He  says  he  only  intended  to  use  it  for 
a  particular  purpose,  but  it  is  perfectly  apparent  that  he  intended 
Us  signature  produced  by  this  stamp  should  be  recognized  as  his 
hj  the  friends  and  acquaintances  who  should  receive  it,  as  it 
certainly  would  be.  **^  The  signatures  made  by  it  as  they  are 
presented  to  us  in  the  paper  books,  when  placed  by  the  side  of 
admittedly  genuine  signatures  are  indistinguishable  from  them. 
Kow  this  stamp  belonged  to  him,  was  made  under  his  direction^ 
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and  for  his  use.  It  waa  iu  tended  for  the  rapid  production  of  his 
signature.  It  was  in  his  possession.  He  was  bound  to  take  care 
of  it  aa  safely  as  of  his  own  signature  made  by  himself  with  his 
own  hand.  He  was  bound  to  do  this  at  his  peril.  There  is  no 
question  of  reasonable  or  sufficient  care  in  the  case.  As  with 
the  signed  check,  so  with  this  stamp  signature.  When  he  put 
it  in  his  safe  and  left  the  key  where  it  was  possible  for  anyone 
to  get  it  and  so  gain  admission  to  the  safe,  Ee  exposed  himself 
to  the  loss  that  might  follow,  and  that  loss  is  his.  He  seeks 
in  this  action  to  put  his  own  proper  loss  upon  the  bank  that 
paid  the  -checks  by  alleging  that  the  checks  were  forged.  But 
they  were  not  forged*  The  signature  was  his.  He  prepared  it 
All  that  can  be  said  is  that  he  did  not  affix  it  to  the  checks.  But 
he  had  prepared  it  so  that  anyone  coxdd  affix  it  to  a  check  or  any 
other  paper,  and,  when  so  affixed,  it  was  absolutely  impossible 
to  tell  that  it  had  not  been  done  by  him.  There  woxdd  be  some 
justification  for  his  claim  upon  the  bank  if  he  had  advised  the 
banker  that  he  had  prepared  such  a  signature  that  might  by  a 
possibility  be  clandestinely  gotten  from  his  possession,  and  given 
him  an  impression  made  by  it^  and  pointed  out,  if  he  could  have 
done  so,  how  it  might  be  distinguished  from  his  signature  as 
made  by  a  pen,  but  he  did  nothing  of  the  kind.  If  the  bank 
is  not  protected  by  his  signature  made  by  means  of  his  own  pri- 
vate stamp,  if  they  are  bound  at  their  peril  to  know  and  discrim- 
inate between  his  signature  made  with  his  pen  and  that  made 
with  his  private  stamp,  then  he  has,  by  the  use  of  the  stamp^ 
very  greatly  increased  the  responsibility  and  peril  of  the  banker 
without  80  much  as  giving  him  notice  or  affording  the  slightest 
intimation  of  the  necessity  for  additional  vigilance  in  scrutiniz- 
ing checks  purporting  to  bear  his  signature.  Upon  every  rule  of 
commercial  law  and  upon  every  consideration  of  equity  and  good 
conscience,  the  judgment  entered  in  the  court  below  in  this  case 
should  be  reversed  and  judgment  should  be  entered  here  in  favor 
of  the  defendant. 


BANKS  AND  BANKING— PAYMENT  OP  FORGBD  CHECKS^ 
NEGLIOENGB  OP  DEPOSITOR— A  bank  is  bound  to  know  the 
signature  of  Its  depositors,  and  the  payment  of  a  forged  check,  how- 
ever skillfuUy  executed,  cannot  be  debited  against  the  depositor,  if 
he  is  wholly  free  from  neglect  or  fault:  First  Nat  Bank  t«  AUen, 
100  Ala.  476;  46  Am.  St.  Rep.  80;  note  to  First  Nat  Bank  v.  North- 
western Bank,  43  Am.  St  Rep.  250;  Janin  v.  London  etc.  Bank,  02 
Gal.  14;  27  Am.  St.  Rep.  82,  and  note.  In  absence  of  suspicious  cir- 
cumstances, a  bank  need  not  pay  any  attention  to  the  handwriting 
of  other  parts  of  a  check  than  the  signature:  Gunster  v.  Scranton 
Illuminating  etc  Co.,  181  Pa.  St  827;  50  Am.  St  Rep.  650.    A  qaeih 
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tlon  tflinflar  to  that  decided  in  the  principal  case  received  a  similar 
determination  in  Massachusetts:  See  monographic  note  to  Peoi^e's 
Bank  t.  Franklin  Bank,  17  Am.  St  Rep.  897;  but  under  a  state  of 
facts  less  strong  in  favor  of  the  depositor.  Where  a  loss  which 
must  be  borne  by  one  of  two  parties  SLlike  innocent  of  a  f <Hrgery  can 
be  traced  to  the  fraud  or  neglect  of  either,  it  is  reasonable  that  it 
should  be  borne  by  him,  even  though  innocent  of  any  intentional 
fraud,  through  whose  means  it  has  succeeded:  First  Nat.  Bank  v. 
First  Nat.  Bank,  151  Mass.  280;  21  Am.  St  Rep.  450;  monographio 
note  to  Iiaborde  v.  Ck>nsolidated  Assn.,  39  Am.  Dec  G20. 
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DEATH  OF  HUMAN  BEING-LIABILITY  OF  OWNERS  OF 
VESSELS  FOR.— The  acts  of  Congress  Umiting  the  liabUity  of  the 
owners  of  vessels  to  their  shares  or  Interests  therein  apply  to  liabil- 
ities for  causing  the  death  of  a  human  being  through  the  negligent 
operation  of  such  vesseL 

CONSTITUTIONAL  LAW.— MARITIME  LAWS  CANNOT  BB 
CONTROIiLBD  BY  THE  CONSTITUTION  AND  STATUTES  OF  A 
STATE  in  opposition  to  an  enactment  by  Congress. 

VESSELS.— THE  STATE  COURTS  ARE  CONTROLLED  BY 
THE  ACTS  OF  CONGRESS  LIMITING  THE  LIABILITY  OF 
OWNERS  OF  VESSELS.— If  such  were  not  the  case,  it  would  be  the 
duty  of  the  state  court  upon  bringing  an  action  therein  seeking  to 
enforce  an  alleged  cause  of  action  against  the  owner  of  a  vessel,  to 
decline  to  exercise  Jurisdiction  thereof,  if,  by  so  doing,  it  would  im- 
pose or  enforce  a  liability  forbidden  by  an  act  of  Congress. 

VESSELS— PRACTICE  IN  THE  STATE  COURTS.— If  the 
owners  of  a  vessel  are  sued  in  a  state  court  for  a  liability  alleged 
to  have  resulted  from  their  negligence  in  the  operation  of  a  vesseL 
they  should  be  permitted  to  show  the  value  of  such  vessel  and  their 
respective  ownerships  therein,  and  the  Jury  should  be  instructed  to 
find  the  value  of  the  vessel  and  the  proportion  of  the  ownership  of 
the  defendants,  to  the  end  that  none  of  them  should  be  held  answer- 
able beyond  the  value  of  his  interest 

Action  against  the  defendants  as  the  owners  of  a  steam  tug  to 
recover  for  the  death  of  the  plaintiffs  husband  claimed  to  have 
been  due  to  negligence  in  the  operation  of  such  tug.  The  de- 
f endants  offered  evidence  of  the  value  of  the  tug  and  their  pro- 
portions of  its  ownership^  but  it  was  excluded  under  objectioa 
of  the  plaintiff,  and  a  verdict  and  judgment  for  eight  thousand 
five  hundred  dollars  given  for  plaintiff,  and  the  defendants  ap- 
pealed. 

John  F.  Lewis,  John  G.  Johnson,  and  H.  L.  Ghajney,  for  the 
appellants. 

Fred  Taylor  Pusey  and  Wendell  P.  Bowman,  for  the  appellea 
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01*  MITCHELLy  J.  The  substantial  question  in  this  case  ia 
the  right  of  the  appellants  to  have  their  liability  for  damages  to 
the  plaintiff  limited  to  the  value  of  their  respective  interests  m 
the  vessel  which  is  alleged  to  have  caused  the  injury. 

The  act  of  Congress  of  March  3, 1851  (9  Stats,  at  Large^  sec.  3, 
p.  635;  Eev.  State.  1878,  sec.  4283),  provides  that  **the  liability 
of  the  owner  or  owners  of  any  ship  or  vessel  for  any  embezzle- 
ment, losB^  or  destruction  by  the  master,  officers;,  mariners,  pas- 
sengers, or  any  other  person  or  persons,  of  any  property,  goods^ 
or  merchandise  shipped  or  put  on  board  of  such  ^p  or  vessel,  or 
for  any  lossj,  damage,  or  injury  by  collision,  or  for  any  act,  ^^^^ 
matter,  or  thing,  loss,  damage,  or  forfeiture  done,  occasioned,  or 
incurred  without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  inter- 
est of  such  owner  or  owners  respectively  in  such  ship  or  vessel 
and  her  freight  then  pending.^'  And  the  act  of  June  26,  1884 
(23  Stats,  at  Large,  sec.  18,  p.  57;  Supp.  Bev.  Stats.,  ed.  1891^ 
p.  443),  makes  a  substantially  similar  provision  in  more  con- 
densed phraseology:  ^^Phat  the  individual  liability  of  a  ship- 
owner shall  be  limited  to  the  proportion  of  any  or  all  debts  and 
liabilities  that  his  individual  share  of  the  vessel  bears  to  tho 
whole,  and  the  aggregate  liabilities  of  all  the  owners  of  a  vessel 
on  account  of  the  same  diall  not  exceed  the  value  of  said  vessels 
and  freight  pending.*'  By  the  act  of  June  19,  1886  (24  Stats, 
at  Large,  sec.  4,  p.  79;  Supp.  Bev.  Stats.,  ed.  1891,  p.  494),  tho 
act  of  1884  is  made  to  apply  to  ^all  vessels  used  on  lakes  or  rivers 
or  in  inland  navigation,  including  canal  boats,  barges^  and  lights 
crs." 

Li  Butler  v.  Boston  etc.  S.  S.  Co.,  130  U.  S.  527,  it  was  held 
that  this  limitation  of  liability  applies  to  actions  for  damages 
for  death  caused  by  negligence.  And  on  this  point  see,  also^ 
Craig  v.  Continental  Ins.  Co.,  141  U.  S.  638.  It  was  further 
held  in  the  former  case  that  the  limitation  of  liability  was  en- 
acted by  Congress  as  part  of  the  maritime  law  df  the  United 
States^  and  is  coextensive  in  its  operation  with  the  whole  terri- 
torial domain  of  that  law.  It  applies,  therefore,  to  the  case  of 
a  disaster  happening  within  the  limits  of  a  county  of  a  state, 
and  to  a  case  where  the  liability  itself  arises  from  a  law  of  the 
state. 

These  statutory  limitations  of  liability,  so  construed  by  ths 
supreme  court  of  the  United  States,  would  seem  to  settle  the 
question  in  this  case  in  favor  of  appellants.  But  it  is  argued 
for  appellee  that  they  cannot  prevail  against  the  prohibition  in 
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flection  21^  axticle  S,  of  the  conatitution  of  PennsyWanla  against 
any  limitation  of  the  amount  to  be  recovered  for  injuries  result- 
ing in  death,  and  that  in  any  view  they  cannot  be  administered 
by  a  Pennsylvania  court  in  a  cemmon-law  action. 

As  to  the  first  objection,  it  is  clear  that  neither  statute  nor 
constitution  of  Pennsylvania  can  be  set  up  against  a  right  given 
by  Congress  in  its  control  of  the  maritime  law  of  the  countiy. 
That  control  is  paramount,  and  when  it  has  been  exercised  in  a 
*"^  particular  way,  all  state  authority  must  conform  to  it.  The 
second  objection,  that  the  limitation  cannot  be  administered  by 
a  state  court  in  a  common-law  action,  must  depend  primarily 
on  the. language  of  the  acts  of  Congress  and  the  nature  of  the 
right  which  they  confer.  If  such  right  is  contingent  on  some- 
thing to  be  done  by  the  vessel  owner  or  others,  then  we  must  look 
into  the  pleadings  or  the  evidence  of  the  acts  of  the  parties. 
But  if,  on  the  other  hand,  the  right  is  absolute,  then  clearly  it 
cannot  be  defeated  by  the  plaintiff's  choice  of  the  tribunal,  and 
if  the  state  court  is  unable,  through  defect  of  its  jurisdiction 
over  parties  or  subject  matter,  or  through  its  methods  of  pro- 
cedure, to  protect  the  right,  then  the  court  must  dismiss  the 
case  for  want  of  appropriate  powers  to  determine  it  in  accordance 
with  the  paramount  law  on  the  subject 

This  brings  us  to  the  consideration  of  the  acts  of  Congress. 
The  limitation  of  liability  under  both  the  acts  of  1851  and  1884 
is  general  and  absolute.  By  the  former  the  liability  '^shall  in  no 
case  exceed,*'  and  by  the  latter,  ''shall  be  limited  to"  the  value 
of  the  individual  owners'  interest  in  the  vessel.  The  former 
provision  is  contained  in  section  3  of  the  act  of  1851,  and  by 
section  4  it  is  provided  that  whenever  the  loss  is  by  several  own- 
ers of  goods,  et  cetera,  and  the  whole  value  of  the  vessel  and 
freight  is  not  sufficient,  they  shall  receive  compensation  in  pro- 
portion to  their  respective  losses,  and  the  owner  of  the  vessel 
may  take  appropriate  proceedings  in  any  court  for  the  purpose 
of  apportioning  the  sum  for  which  he  is  liable  among  the  par- 
ties entitled  thereto.  It  then  continues  that  it  shall  be  suffi- 
cient compliance  by  the  owner  with  the  requirements  of  the  act 
if  he  shall  transfer  his  interest  in  the  vessel  and  freight  to  a 
trustee  for  the  parties  entitled,  to  be  appointed  by  any  court 
of  competent  jurisdiction,  and  thereupon  all  claims  and  proceed- 
ings against  the  owner  shall  cease.  There  is  nothing  in  this  sec- 
tion which  in  any  way  changes  the  positive  character  of  the  lim- 
itation. The  provisions  are  manifestly  in  furtherance,  not  in 
restriction,  of  the  vessel  owner's  rights  and  are  directory  only  in 
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the  sense  that  they  point  out  a  method  by  which  his  right  may 
be  enf  orcedy  but  are  not  exclusive  of  other  methods  which  may 
be  found  effective  for  the  same  purpose. 

And  such  we  understand  to  be  the  construction  settled  by  the 
supreme  court  of  the  United  States.  In  the  case  of  The  Scot- 
Jand,  **=■  105  U.  S.  24,  it  was  said  by  Bradley,  J.:  *'The  primary 
enactment  in  section  4283  of  the  Bevised  Statutes  is  that  the 
liability  of  the  owner  for  any  loss  or  damage  shall  in  no  case 
exceed  the  amount  of  value  of  his  interest  in  the  vessel  and  her 
freight  then  pending.  Two  modes  for  carrying  out  this  law  are 
then  prescribed,  one  in  section  4284  and  the  other  in  section 
4285.'^  These  sections  are  the  reviaion  and  re-enactment  of  sec- 
tion 4  of  the  act  of  1851  just  discussed.  The  same  opinion  then 
proceeds  to  show  that  these  modes  are  in  aid  and  not  in  restric- 
tion of  the  owner's  right  to  limit  his  liability,  and  are  not,  there- 
fore, exclusive,  but  the  defense  may  be  made  in  any  form  that  the 
nature  of  the  case  and  the  procedure  of  the  court  will  permit. 
And  to  the  same  effect  are  Providence  etc.  Co.  v.  Hill  Mfg.  Co., 
109  U.  S.  578,  594,  and  Craig  v.^  Continental  Ine.  Co.,  141  U.  S. 
638.  The  very  point  of  the  admissibility  of  this  defense  in  an 
action  in  a  state  court  was  decided  in  the  case  of  The  Bosa, 
53  Fed.  Bep.  132,  where  a  petition  by  the  vessel  owner  for  estab- 
lishment of  limited  liability  and  for  prohibition  of  further  pro- 
ceedings by  a  plaintiff  in  a  state  court  was  dismissed  by  the 
district  court  of  the  United  States  on  the  ground  that  the  defense 
could  be  adequately  made  in  the  state  court  It  is  true  that  this 
conclusion  has  been  dissented  from  in  Quinlan  v.  Pew,  56  Fed. 
Bep.  Ill,  121,  but  apparently  on  the  ground  that  ttie  vessel 
owner's  privilege,  not  only  to  have  the  value  of  the  vessel  ap- 
praised and  his  liability  limited  to  that,  but  also  to  have  all 
parties  compelled  to  come  into  the  admiralty  court  with  their 
claims,  was  absolute  under  the  statute  and  could  not  be  refused  in 
view  of  the  want  of  power  of  the  state  court  to  enforce  the  latter 
branch  of  the  remedy.  But  even  this  case  does  not  sustain  the 
contention  that  the  vessel  owner  may  not  make  hia  defense  in 
the  state  court  if  he  so  chooses. 

We  are  of  opinion  that  appellants^  right  to  make  thia  defense 
is  clear,  and  we  see  no  difficulty  in  enforcing  it  in  this  action. 
They  should  have  been  pennitted  to  show  the  value  of  the  tug, 
and  their  respective  proportions  of  ownership  in  it.  The  most 
convenient  practice  then  would  be,  after  appropriate  instructions 
to  the  jury,  to  direct  them  if  they  found  for  the  plaintiff  to  find 
apecially  in  addition  the  value  of  the  tug,  and  the  proportionate 
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ovnerstup  of  the  several  defendant&  With  these  facta  specifi* 
cally  founds  the  verdict  could  be  molded  by  '^^^  the  court  into 
proper  form  with  leas  danger  of  mistake  than  if  the  whole  were 
left  in  a  lump  to  the  jury. 

The  questions  of  defendant's  negligence  and  Loughin's  own 
contributory  negligence  could  not  under  the  evidence  have  been 
taken  from  the  jury. 

A  number  of  questions  are  raised  by  the  assignments  of  error 
in  regard  to  irregularities  in  the  swearing  of  the  jury  and  in  the 
verdict  and  judgment,  but,  as  all  of  these  will  be  easily  avoided 
at  the  next  trial,  it  is  not  necessary  to  discuss  them. 

Judgment  reversed  and  venire  de  novo  awarded. 


ADMTRAIiTY— FBDERAIi  AND  STATE  LEGISIiATIOK-nTXT* 
RISDICTION  OF  STATE  COURTS.— Wherever  It  is  within  the 
power  of  Congress  to  legislate,  It  Is  competent  for  it  to  exclude  the 
JuriBdletlon  of  the  state  courts  In  respect  to  all  subjects  over  which 
legislative  action  is  authorized:  People  v.  Welch,  141  N.  Y.  266;  33 
Am.  St  Rep.  793.  See  Scatcherd  Lumber  Ca  v.  Rlke,  113  Ala.  555; 
60  Am.  St  Rep.  147.  State  statutes  cannot  override  acts  of  Cdn- 
gress:  Walters  v.  Steamboat  Mollie  Dozier,  24  Iowa,  192;  95  Am. 
Dec.  722;  but  there  is  concurrent  jurisdiction  of  state  and  federal 
courts  as  to  common-law  remedies:  Case  v.  WooUey,  6  Dana,  17;  82 
Am.  Dec.  54;  Thompson  v.  Steamboat  Morton,  2  Ohio  St  26;  59  Am. 
Dec.  658.  An  action  to  recover  for  the  negligent  klUlng  of  plain* 
tiff  administrator's  Intestate,  brought  against  the  owners  of  a  ves- 
sel, was  held  to  be  within  the  jurisdiction  of  a  state  court,  in  Chase 
V.  American  Steamboat  Co.,  9  R.  L  419;  11  Am.  Rep.  274^ 
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turing Company. 

A  warehouseman  Is  one  who  carries  on  the  business  of 
receiving  and  keeping  goods  in  storage  for  compensation.  Hence 
one  cannot  be  a  warehouseman  of  his  own  goods. 

WAREHOUSEMAN— WHO  IS  NOT.— Though  one  professes 
to  be  a  warehouseman  and  issues  warehouse  receipts,  yet  if  he  is  In 
fact  the  clerk  of  another,  by  whom  the  rent  of  the  warehouse  is  paid* 
and  the  warehouse  receipts  are  Issued  to  his  employers,  who  pay  no 
storage,  and  are  the  only  persons  having  property  In  such  warehouse, 
he  is  not  a  warehouseman,  and  receipts  issued  by  him  on  the  prop* 
erty  of  his  employers  have  not  the  legal  attributes  of  warehouse 
receiots. 

WAREHOUSE  RECEIPTS— WANT  OP  NOTICE  OP  CHAR* 
ACTER  OP.— If  a  person  professing  to  issue  warehouse  receipts  Is 
not  a  warehouseman  In  fact  but  merely  assumes  to  be  such  war^ 
houseman  for  the  purpose  of  Issuing  warehouse  receipts  for  his  em* 
ployers  on  their  own  property  in  his  charge,  want  of  notice  of  these 
facts  will  not  protect  a  person  dealing  in  such  receipts  by  taking  ao 
assignment  not  accompanied  by  an  actual  deliver  of  the  property. 
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Action  to  recover  one  hundred  and  eighty-three  bales  of  wooL 
This  wool  had  been  the  property  of  the  Keen-Sutterle  Company, 
which  had  caused  what  purported  to  be  warehouse  receipts  to  be 
issued  therefore,  and  had  assigned  them  to  the  plaintiff  It 
afterward  delivered  the  property  to  the  defendants  to  secure 
-advances.  Under  instructions  of  the  trial  court,  the  jury  re- 
'  turned  a  verdict  in  favor  of  the  plaintiff,  and  the  defendants 
appealed. 

M.  Dubois  Miller,  Henry  La  Barre  Jayne,  E.  H.  Hall,  and 
Biddle  &  Ward,  for  the  appellants. 

V.  Gilpin  Bobinson  and  Samuel  B.  Huey,  for  the  appellee. 

0oa  MITCHELL,  J.  This  belongs  to  the  class  of  cases  un- 
fortunately too  common,  where  one  of  two  entirely  innocent  par- 
ties must  suffer  from  the  fraud  of  a  third.  The  decision  must^ 
therefore,  follow  the  better  title  by  strict  law.  The  wool  in  con- 
troversy was  the  property  of  the  Keen-Sutterle  Company,  who 
were  the  perpetrators  of  the  fraud.  The  appellants  have  the 
actual  possession,  having  received  the  wool  in  the  regular  course 
of  business  from  the  Keen-Sutterle  Company  and  made  advances 
upon  it  to  nearly  its  full  value.  Theiir  lien  for  repayment  is  now 
put  in  peril  by  an  alleged  prior  transfer  of  title  to  the  plaintiff 
by  means  of  a  warehouse  receipt.  The  substantial  question  is^ 
whether  the  receipt  was  in  fact  issued  by  a  bona  fide  warehouse- 
man. 

««  The  act  of  September  24,  1866  (Pub.  Laws,  1867,  1363), 
makes  a  warehouse  receipt  negotiable  to  the  extent  that  the  per- 
eon  taMng  a  transfer  of  it  by  indorsement  and  delivery  is  to  be 
deemed  the  owner  of  the  goods  therein  specified.  By  the  gen- 
eral law  governing  such  instruments,  this  means  that  the  trans- 
fer of  the  receipt  is  a  constructive  delivery  of  the  goods.  If, 
therefore,  the  receipt  under  which  the  plaintiff  claims  was  a  valid 
warehouse  receipt  within  the  statute,  the  plaintiff's  title  must 
prevail,  notwithstanding  the  good  faith  and  priority  of  the  ap- 
pellants' actual  possession. 

But  in  order  to  have  this  effect,  the  requisites  of  the  statute 
must  be  complied  with,  and  plainly  the  first  of  these  is  that 
there  must  be  a  receipt  issued  from  a  bona  fide  warehouse.  The 
act  does  not  prescribe  any  form  of  receipt,  and  it  is  conceded 
that  the  one  in  controrersy  is  sufficient  in  that  respect.  It  pur- 
ports to  be  issued  by  a  warehouseman,  and  to  be  for  goods  h^ld 
on  storage  and  deliverable  on  the  order  of  the  depositor  and  the 
return  of  the  receipt* 
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Nor  does  the  act  define  a  warehouse  or  a  wa]:ehoii8eman,  but 
UBes  the  latter  word  in  connection  with  ''wharfinger  or  other 
person^'  (ejnsdem  generifi,  Bncher  v.  Commonwealth^  103  Pa. 
St.  528),  in  its  ordinary  signification  of  one  who  carries  on  the 
business  of  receiving  and  keeping  goods  on  storage  for  the  own- 
ers, for  compensation.  The  act  prohibits  the  issue  of  a  receipt 
unless  the  goods  shall  have  been  actually  received  into  store  or 
upon  the  premises  of  the  warehouseman;  the  issue  of  any  second 
or  duplicate  receipt  while  the  first  is  outstanding,  without  writ- 
ing the  word  duplicate  across  the  face  of  the  second;  the  delivery 
of  any  goods  receipted  for  except  on  surrender  of  the  receipt; 
and  the  sale,  encumbrance,  et  cetera,  by  the  warehouseman  of 
goods  receipted  for.  These  provisions  plainly  contemplate  that 
the  warehouseman  shall  be  one  engaged  in 'the  business,  and  also 
that  he  shall  be  another  than  the  owner  of  the  goods.  A  large 
part  of  the  security  of  the  holder  of  the  receipt  for  the  actual 
production  of  the  goods  when  called  for  is  the  business  interest 
and  good  faith  of  the  warehouseman,  and  the  penal  consequences 
of  any  breach  of  duty  by  him.  This  security  would  be  greatly 
diminished,  if  not  rendered  worthless,  if  any  owner  could  choose 
to  say  his  goods  were  on  storage  with  himself  and  issue  receipts 
which  should  pass  from  hand  to  hand  for  value,  ^^^^  while  the 
goods  remained  under  his  own  control,  or  subject  to  levy  by  his 
creditors.  On  this  subject,  see  the  remarks  of  Winslow,  J.,  in 
Qeilfuss  V.  Corrigan,  95  Wis.  651,  60  Am.  St.  Rep.  143,  and  of 
Quflfey,  J.,  in  Mechanics'  Trust  Co.  v.  Dandridge  (Ct.  of  App.  of 
Ky.,  Oct.  24,  1896),  37  S.  W.  Rep.  288. 

In  the  present  case,  one  Turtle  issued  the  receipt  in  question 
in  sufficient  form,  as  already  said,  purporting  to  be  from  ^^Tur- 
tle's  Warehouses,  220,  222,  and  224  Wood  St,''  and  plaintiff 
at  the  trial  showed  the  issue  of  a  number  of  similar  receipts  by 
Turtle  over  a  period  of  about  two  years;  the  negotiation  of  loans 
by  several  New  York  banks  to  the  Keen-Sutterle  Company  on 
these  receipts;  and  the  lease  by  Turtle  of  the  premises  on  Wood 
street  in  his  own  name  as  a  warehouse.  Many  exceptions  are 
raised  by  appellants  to  the  method  of  proof  of  these  fact%  and 
to  their  rdevancy.  But  it  is  not  necessary  to  discuss  them, 
though  some  of  them  are  clearly  well  founded.  For  present 
purposes  it  may  be  conceded  that,  standing  alone^  the  facts  so 
proved  would  make  out  a  prima  facie  case  of  warehouse  receipt^ 
though  the  case  would  be  weak  in  the  respect  that  nearly  all  the 
evidence  was  of  the  kind  that  may  be  called  corroboratiye  rather 
than  positive  in  character. 
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But  tlie  aboYe-stated  facts  shown  by  plaintiff  did  not  stand 
alone.  On  the  contraiy^  they  were  accompanied  by  an  array  of 
others^  undisputed^  or  so  feebly  contested  as  to  be  practically 
admitted,  that  deprived  them  of  all  real  weight.  It  appeared 
that  Turtle^  during  all  the  time  he  was  nominally  keeping  the 
warehouse  and  issuing  receipts  for  goods  on  storage  there,  was 
a  clerk  in  the  employ  of  the  Eeen-Sutterle  Company,  at  a  salary; 
that  the  rent  of  the  socalled  warehouse  was  not  paid  by  Turtle, 
but  by  the  Keen-Sutterle  Company,  or  by  P.  W.  Sutterle,  one 
of  the  partners,  and  the  rent  due  to  Turtle  from  the  subtenants 
of  a  part  of  the  warehouse  was  not  paid  to  him,  but  to  the  Keen- 
Sutterle  Company  or  P.  W.  Sutterle,  and  the  only  explanation 
given  was  that  there  was  some  private  arrangement,  not  dis- 
closed, between  Turtle  and  Sutterle,  on  this  subject;  that  no 
storage  charges  were  paid  by  the  Keen-Sutterle  Company  to 
^Turtle  on  account  of  this  warehouse,  nor  any  credit  given  him 
on  their  books;  that  no  persons  other  than  the  Keen-Sutterlo 
Company  deposited  any  goods  in  the  socalled  warehouse,  though 
a  few  receipts  were  issued  in  the  name  of  J.  B.  Moors  *^  & 
Co.,  under  some  arrangement  with  the  Keen-Sutterle  Company, 
which  the  learned  judge  declined  to  permit  to  be  inquired  into; 
and  that  Turtle  had  no  sign  on  the  warehouse  to  indicate  his 
proprietorship,  kept  no  books  of  the  business  except  a  book  of 
blank  receipts,  had  no  office  or  even  a  desk  in  the  warehouse, 
did  not  keep  Ihe  key  in  his  possession,  was  rarely  there,  and  left 
the  whole  charge,  including  the  depositing  and  removal  of  goods, 
to  the  employes  of  the  Keen-Sutterle  Company.  On  these  facta 
it  is  perfectly  clear  that  there  was  no  real  war^ouse  at  all  in  the 
case,  and  that  Turtle  was  a  mere  employ^  or  man  of  straw  used 
by  the  Keen-Sutterle  Company  to  cover  their  own  operationa 
with  their  own  goods. 

The  counsel  for  appellee  have  argued  very  strenuously  the 
proposition  that  if  Turtle  held  himself  out  to  the  world  as  a  ware- 
houseman, and  plaintiff  had  no  knowledge  to  the  contrary,  it 
would  be  sufficient  to  put  plaintiff  under  the  protection  of  the 
statute.  And  the  learned  court  below  seems  to  have  fallen  into 
the  same  view.  But  this  is  not  enough.  To  defeat  the  title  of 
defendants  as  a  consignee  without  notice,  for  value,  and  in  good 
faith.  Turtle  must  have  been  a  warehouseman  in  fact,  and  plain- 
tiff's title  derived  through  an  actual  valid  warehouse  receipt* 
It  ie  not  a  question  of  good  faith,  or  even  of  diligence,  on  plain- 
tiff's part,  but  of  the  possession  of  a  good  title  by  means  of  m 
valid  and  genuine  receipt    This  the  plaintiff  had  failed  to  prove. 
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The  paper  given  to  it  was  not  each  a  receipt,  but  a  fraudulent 
imitation,  and  the  bank  must,  unfortunatdy  for  it,  bear  the  loeei 
On  the  practically  undisputed  facts  the  verdict  should  have  been 
^Urected  for  defendants. 
Judgment  reversed. 


WARBJHOUSBMAN— WHO  IS— WHO  IS  NOT.— A  warehouseman 
Is  a  person  who  receives  goods  and  merchandise  to  be  stored  in  a 
warehouse  for  hire.  Therefore,  a  corporation  which  never  operated 
•a  warehouse^  nor  issued  warehouse  receipts,  except  upon  Its  own 
property  for  the  purpose  of  securing  loans  thereon,  does  not  carry 
•on  the  business  of  a  warehouseman,  either  public  or  private:  Frank* 
lin  Nat.  Bank  v.  Whitehead,  149  Ind.  500;  63  Am.  St  Bep.  802,  and 
note;  Qeilfuss  v.  Corrlgan,  85  Wis.  651;  60  Am.  St  Bep.  143,  and 
note. 

WABEHOUSEMAN— ASSIGNEES  OP  INVALID  BECEIPT8.— 
One  who  Is  not  a  warehouseman,  but  who  issues  what  purports' to  be 
«  warehouse  receipt  on  his  own  property  for  the  purpose  of  securing 
a  creditor,  is  not  estopped  from  proving  that  he  was  never  a  ware- 
faouseman,  where  the  creditor  had  knowledge  of  the  true  state  ot 
facts,  and  was  not  deceived  by  any  action  of  the  debtor:  Franklin 
Nat  Bank  v.  Wnitehead,  149  Ind.  560;  63  Am.  St  Bep.  S02L  Bee 
tnoDOgraphic  note  to  Bice  v.  Cutler,  84  Am.  Dec.  751^754. 
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EXECUTION  SALE— WHEN  BELATES  TO  THE  DATE  OF 
▲  MOBTGAGE.— If  a  judgment  is  recovered  upon  a  bond  secured 
l>y  a  mortgage,  and  a  fieri  facias  is  Issued  and  a  sale  made  thereun- 
•der  of  the  mortgaged  premises,  the  title  relates  to  the  date  of  the 
mortgage,  and  hence  divests  the  title  of  grantees  of  the  mortgagor 
subsequent  to  its  execution,  though  such  grantees  were  not  parties 
to  the  action. 

William  W.  Ker  and  S.  Holmes,  for  the  appdlantsi 

C.  W.  Bull,  for  the  appellee. 

**^  GREEN,  J.  The  defendants  took  their  title  by  a  deed 
•dated  October  31, 1892,  and  in  that  deed  it  y^  as  expressly  stated 
that  the  title  ^^'  was  subject  to  a  mortgage  to  secure  the  pay* 
meut  of  three  thousand  six  hundred  dollars  in  favor  of  William 
R.  Rinehart,  given  by  William  F.  Brantley,  dated  January  6, 
1891.  As  this  mortgage  was  given  less  than  two  years  before 
the  conveyance  to  the  defendants,  it  was  a  very  recent  transao* 
tion,  all  the  particulars  of  which  must  necessarily  have  been 
known  and  considered  by  the  defendants  at  the  time  they  re- 
-ceived  their  deed.  They  were,  of  course,  legally  bound  to  know 
•everjrthing  that  was  contained  in  the  mortgage  as  it  appeared 
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at  the  time  it  waa  placed  upon  record,  wliich  waa  January  9, 
1891.  On  the  face  of  the  mortgage  as  recorded  was  a  full  ro- 
cital  of  the  bond  which  the  mortgage  was  given  to  secure,  and^  as 
there  recited,  the  bond  was  a  bond  given  by  William  F.  Brantley 
to  William  B.  Binehart  in  the  penal  earn  of  seven  thousand  two 
hundred  dollars  conditioned  for  the  payment  of  three  thousand 
fliz  hundred  dollars  five  years  after  the  date  thereof^  with  interest 
thereon  payable  annually,  with  a  condition  that  if  default  waa 
made  in  the  payment  of  interest  for  sixty  days  after  any  payment 
of  interest  should  fall  due,  the  principal  sum  should  thereupon 
become  due  and  payable.  When  they  bought  the  property,  the 
defendants  knew  that  they  were  to  pay  the  interest  as  it  became 
due  on  this  mortgage  and  the  time  at  which  it  fell  du^  and  they 
also  knew  that  if  they  failed  to  pay  it  for  sixty  days  after  it  f eU 
due  they  would  be  in  default,  and  the  whole  principal  sum  would 
thereupon  become  due  and  payable.  It  was  clearly  their  duty, 
therefore,  to  pay  the  interest  on  this  bond  within  sixty  days  after 
it  matured,  or  to  take  the  -consequences  of  a  failure  to  pay. 
While  it  is  not  a  matter  of  any  consequence,  so  far  as  their  legal 
duties  and  responsibilities  are  concerned,  whether  they  were 
specially  called  upon  for  the  payment  of  the  interest  due  on 
January  6,  1894,  it  is  alleged  in  the  counter-statement,  and  not 
denied  by  the  defendants,  that  they  were  notified  by  mail  on 
March  1, 1894,  that  payment  of  the  overdue  interest  was  required 
to  be  made,  and  that  they  replied  by  letter  promising  to  pay  it 
not  later  than  the  15th  of  the  same  month.  As  they  did  not 
keep  the  promise,  judgment  waa  entered  on  the  bond,  execution 
issued,  and  the  property  was  sold,  but  not  until  May  25,  1894, 
almost  five  months  after  the  interest  payment  fell  due.  It  is 
also  alleged  in  the  counter-statement,  and  not  denied,  that  the 
defendants  knew  of  the  sale  before  it  took  place  and  wrote  a  let- 
ter to  Mr.  Binehart's  attorney  on  April  30,  1894,  inquiring  for 
particulars  ^^^  as  to  the  sale,  and  the  information  waa  promptly 
given.  It  is  also  alleged  in  the  counter-statement^  and  not  de- 
nied, that  James  A.  Campbell,  one  of  the  defendants^  was  rep- 
resented at  the  sale  by  an  attorney  from  Philadelphia,  and  at  his 
request  the  sale  was  adjourned  for  an  hour  to  enable  him  to  com- 
municate by  telegraph  with  his  client,  and  that  the  attorney  bid 
at  the  sale  of  the  property,  but  the  property,  after  several  bids 
were  made^  waa  strudc  off  to  Binehar^  he  being  the  highest 
bidder. 

The  question  whether  the  bond  upon  which  the  judgment 
was  entered  was  the  same  bond  which  flie  mortgage  waa  given 
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to  secure  was  carefully  and  correctly  submitted  to  the  jury,  who 
found  that  it  was^  and  it  is  plain  upon  the  least  examination  of 
the  testimony  of  identification  that  they  conld  not  possibly  h^ye 
found  any  other  verdict  on  that  question.  The  only  remaining 
question  in  the  cause  is,  whether  the  lien  of  the  judgment  re* 
lated  back  to  the  date  of  the  lien  of  the  mortgage,  so  that  a  sher- 
iff's sale  under  the  judgment  divested  the  lien  of  the  mortgage. 
Upon  this  question  there  can  be  no  doubt,  under  all  our  decisions. 
As  long  ago  as  McCall  v.  Lenox,  9  Serg.  &  B.  302,  it  was  held 
that  if  a  bond  and  warrant  of  attorney  are  given  accompanying 
a  mortgage,  a  sale  of  the  land  under  a  fieri  facias  and  venditioni 
exponas  issued  on  the  judgment  entered  up  under  the  warrant 
avoids  a  lease  madt  by  the  mortgagor,  after  the  mortgage,  but 
before  the  entry  of  the  judgment  on  the  warrant.  The  ruling 
in  this  case  has  been  followed  ever  since.  In  Hartz  v.  Woods,  8 
Pa.  St.  471,  it  was  decided  that  a  sheriff's  sale  under  a  judgment 
confessed  for  the  interest  accruing  on  a  bond  secured  by  mort- 
gage, discharges  the  lien  of  the  mortgage,  although  the  defend- 
ant had  previously  to  the  judgment  aliened  the  land,  for  it  re- 
lates back  to  the  lien  of  the  mortgage;  asd  this,  though  the 
mortgage  is  conditioned  for  the  payment  of  the  amount  men- 
tioned in  the  bond,  and  there  is  no  express  stipulation  with  re- 
spect to  the  interest  in  the  mortgage.  Coulter,  J.,  delivering 
the  opinion,  said:  ^^f  the  debt  on  which  the  land  was  sold  was 
also  a  debt  secured  by  the  mortgage,  then  it  was  a  matter  of  no 
consequence  when  Hassinger  sold  to  Singer,  because  the  lien  of 
the  judgment  would  run  back  to  the  lien  of  the  mortgage,  and,  of 
course,  carry  the  land  with  the  sale,  free  from  the  lien  of  the 
mortgage.**  In  this  case  a  small  judgment  for  some  ■^•*  interest 
only  had  been  confessed  many  years  previously,  before  a  justice, 
a  transcript  was  taken  to  the  common  pleas  and  a  sheriff's  sale 
made  of  the  land  to  one  from  whom  the  defendant  (terre-tenant) 
had  title.  A  scire  facias  on  the  mortgage  was,  long  after  the 
prior  sale  under  the  judgment,  brought  against  one  who  had  title 
under  the  purchaser  at  the  sale  under  the  judgment,  and  he  made 
defense  that  he  had  a  good  title  divested  of  the  mortgage,  and 
it  was  in  reference  to  that  defense  that  the  above-quoted  com- 
ment was  made. 

A  single  further  reference  will  be  suflBcient:  West  Branch 
Bank  v.  Chester,  11  Pa.  St.  282;  51  Am.  Dec.  647.  A  sheriff's 
sale  of  mortgaged  premises  upon  a  judgment  obtained  for  the 
interest  due  upon  the  mortgage  debt,  which  debt  was  payable  in 
future,  effects  a  virtual  foreclosure  of  the  mortgage,  extinguishes 


Marohi  1898.]  Stahb  v.  Bbbwbr.  88S 

the  equity  of  redemption  in  the  mortgagor,  transf era  the  legal 
estate  still  in  him,  and  diyeeta  the  lien  of  the  mortgage.  Tho 
money  raised  by  a  sale  on  sach  judgment  is  brought  into  eouit 
attended  by  the  lien  of  the  mortgage,  and  the  mortgagee  will  be 
entitled  to  it  in  preference  to  creditors  whose  liens  intervene 
between  the  mortgage  and  the  judgment  for  interest  thereoa. 
The  interest  is  part  of  Che  substance  of  the  mortgage  debt,  it 
belongs  not  to  it  by  tacking,  it  is  not  an  incident  of  the  debt; 
but  pro  tanto  it  is  the  debt  itself.  A  very  elaborate  opinion  was 
prepared  and  filed  in  the  court  below,  in  which  the  whole  subject 
was  discussed  in  the  most  exhaustive  manner.  The  question  was 
new  and  of  very  grave  importance  in  view  of  the  peculiar  circum- 
stances in  which  it  arose,  and  the  opinion  of  the  lower  crour^ 
holding  that  the  whole  title  passed  under  the  sale  on  the  judg- 
ment^ was  fully  approved  and  adopted. 

The  foregoing  decisions  have  been  selected  out  of  many  be^ 
cause  they  are  much  stronger  illustrations  of  the  doctrine  in 
question  than  are  required  by  the  facts  of  the  present  case.  Im 
tiiose  cases  the  judgments  were  recovered  for  arrears  of  interest 
only,  while  here  the  judgment  was  for  the  full  amount  of  the 
debt^  principal  and  interest,  and,  therefore,  the  very  identical 
debt  in  its  entirety  which  was  secured  by  the  mortgage  was  in* 
eluded  in  the  judgment  Further  argument  is  unnecessary. 
Although  there  are  numerous  assignments  of  error,  they  are  all 
controlled  by  the  question  already  considered*  The  assignments 
of  error  are  all  dismissed. 

Judgment  afi&rmed. 


MORTGAGE  —  PORECLOSUBB  —  PUROHASBB'S  TITLE  R». 
LATES  TO  DATE  OF  MORTGAGE.— A  purchaser  at  a  foreclosttre 
sale  Is  only  concerned  with  the  state  of  the  title  at  the  date  ol  tbs 
mortgage,  and  the  existence  of  liens  affecting  the  rights  of  the  mort- 
gagee. The  mortgage  ripens  into  a  perfect  title  through  the  process 
of  foreclosure:  Hokanson  y.  Gunderson,  64  Mina.  499;  40  Am.  8t 
Rep.  854,  and  note.  Upon  a  foreclosure  sale,  the  purchas-^r  takes 
the  title  of  the  mortgagor  as  of  the  time  when  the  mortgage  Uen 
was  created:  Batt^man  T.  Albright,  122  N«  T.  484;  19  Am.  8t  BepL 
BIO^  and  note. 


Stahr  V.  Brewer. 

pS6  pbhiotltamia  sriTii  eat.] 

A  JUDGMENT  CONFESSED  BY  A  MARRIED  WOMAN  li 
IireramptiTely  valid. 

A  MARRIED  WOMAN  SEEKING  TO  AVOID  A  JUDGMENT 
by  confession  must  show  not  only  the  fact  of  her  marriage,  but 
all  Other  eircumstancea  necessary  to  reHere  her  from  liability. 
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A  JUDGMENT  AGAINST  A  MARRIED  WOMAN  cannot  be 
■tricken  off  for  defects  not  appearing  on  the  it^cord. 

JUDGMENT— MARRIED  WOMAN'S  LIABILITY  UPON.— 
Where  a  married  woman  seeks  to  be  relieved  from  a  jadi^ment 
aeainst  ber  apon  a  judgment  note  signed  by  her,  upon  the  ground 
that  she  was  not  liable  thereon,  and  there  is  evidence  tending  to 
prove  that  her  husband  conducted  business  in  her  name  without 
any  knowledge  on  her  pert  of  the  details,  and  that  she  gave  her 
name  willingfy  to  all  his  transactions  whenever  requested  by  him, 
and  that  the  note  in  question  was  made  to  secure  a  debt  due  to  the 
plaintiff,  the  question  ol  ber  liability  shonld  be  submitted  to  the 
jury,  and  the  court  is  not  justified  in  determining  that  she  is  not 
answerable. 

George  Rodney  Booth,  for  the  appellftnt. 

Harry  0.  Cope,  for  appellee. 

^^  GREEN,  J.  The  judgment  note  on  vliich  jndgment  was 
entered  in  this  case  was  signed  by  the  defendant  alone^  and 
the  instrument  was  one  which  she  could  lawfully  make,  and 
upon  which  she  could  subject  herself  to  liability.  There  wea 
no  irregularity  or  want  of  formality  about  it.  The  fact  that 
she  was  a  married  woman  does  not  appear  on  the  record,  and, 
even  if  it  did,  the  marriage  is  no  longer,  in  itself  alon^  a  dip- 
qualifying  circumstance.  We  have  decided  that  a  judgment 
confessed  by  a  married  woman  is  now  presumably  valid:  Abell 
T.  Chaffee,  164  Pa.  St  264;  Nuding  v.  Urich,  169  Pa.  St  293; 
Bank  v.  Bradshaw,  178  Pa.  St  180.  That  being  so,  it  devolves 
upon  such  a  person,  claiming  the  protection  of  her  condition 
of  marriage,  to  show  affirmatively,  not  only  the  fact  of  mar> 
riage,  but  the  presence  also  of  those  circumstances  whidi  relieve 
her  from  liability.  This  is  what  was  sought  to  be  done  in  the 
present  case.  The  defendant  applied  by  petition  to  the  court 
below,  setting  forth  that  she  was  a  married  woman  at  the  time 
of  the  signing  of  the  judgment  note  upon  which  the  judgment 
was  entered,  and  that  she  did  so  at  the  0olicitation  of  her  hus- 
band, to  secure  the  payment  of  a  debt  which  he  owed  to  the 
plaintiff.  The  petition  *"**  also  averred  that  the  defendant  re- 
ceived no  consideration  for  the  judgment  The  plaintiff  filed  an 
answer  to  the  petition  in  which  he  alleged  that  the  defendant 
received  full  consideration  for  the  judgment  note  for  the  reason 
that  it  was  given  in  payment  for  materials  furnished  by  him  for 
the  erection  of  buildings  upon  her  aeparate  real  estate,  and  the 
answer  denied  that  the  judgment  note  had  been  given  to  se^ 
cure  the  payment  of  a  debt  due  by  the  husband  of  the  defend- 
ant. The  answer  further  averred  that  the  defendantfs  husband 
had  been  insolvent  for  a  number  of  yeara^  and  owned  bo  prop- 


March,  1898.]  Stahb  v.  Breweb.  885 

erty  real  or  personal,  bnt  that  he  had  during  all  that  iime  car- 
ried on  the  business  of  building  and  contracting^  with  defend- 
ant's capital^  and  on  her  credit^  she  being  the  owner  of  valuable 
real  estate  upon  which  several  buildings  were  being  erected 
during  the  time  the  said  debt  was  contracted^  and  that  the  judg- 
ment note  in  question  was  given  for  the  balance  due  on  the  ac- 
count at  the  time  a  final  settlement  was  made  thereof.  The 
learned  court  below  at  first  discharged  the  rule  to  open  the  judg- 
ment^ on  the  ground  that  as  a  receipt  had  been  given  for  the 
judgment  in  payment  for  the  debt,  and  it  was  competent  for  a 
wife  to  give  a  mortgage  or  a  judgment  in  payment  of  her  hus- 
band's debt,  the  giving  of  the  judgment  note  was  a  competent 
act  on  the  part  of  the  wife,  and  she  was  liable  on  the  judgment. 
Thereupon  the  wife  filed  a  second  petition  asking  for  a  rehear- 
ing, on  the  ground  that  she  was  not  a  party  to  the  receipt  and 
had  no  knowledge  of  it  until  after  her  husband's  death.  To 
this  petition  the  plaintiff  filed  an  answer  alleging  that  the  judg- 
ment note  was  given  in  payment,  and  not  as  security  for  the 
husband's  debt;  that  the  defendant  had  knowledge  of  the  debt 
of  her  husband  to  the  plaintiff;  that  the  receipted  bill  was  before 
the  parties  when  the  judgment  note  was  given,  and  that  the 
note  was  given  with  knowledge  on  her  part  that  her  husband 
owed  the  plaintiff  the  debt  for  the  payment  of  which  it  waa 
given.  A  large  amount  of  testimony  was  taken  by  depositions, 
which  tended  to  show  that  the  defendant's  husband  was  carry- 
ing on  business  on  his  own  account,  and  simply  using  his  wife's 
name  to  protect  the  property  from  the  payment  of  his  own 
debts.  The  court  below,  thinking  that  the  testimony  showed 
that  the  wife  had  no  knowledge  of  the  receipt,  and  not  being 
a  party  to  it,  was  not  bound  by  it,  and  that  there  was  not  suffi- 
cient ^*"''  testimony  to  show  that  her  husband  was  acting  aa 
her  agent  in  his  various  transactions,  made  the  rule  absolute 
to  open  the  judgment,  and  intimated  that  had  there  been  an 
application  to  vacate  the  judgment,  that  course  would  have  been 
adopted.  In  consequence  of  this  intimation,  the  defendant  filed 
a  third  petition  asking  that  the  judgment  be  vacated  and  stricken 
from  the  record,  on  the  ground  that  there  were  no  disputed 
questions  to  try.  To  this  an  answer  was  filed  claiming  a  jury 
trial  on  the  disputed  facts  in  the  case,  but  the  court  made  the 
rule  to  vacate  the  judgment  and  strike  it  from  the  record,  ab* 
•olute. 

We  think  the  judgment  could  not  be  stricken  from  the  rec- 
ord, aa  we  have  decided  that  this  can  only  be  done  for  def ecti 
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•ppeiring  on  the  record:  France  v.  Buddiman,  126  Fa.  St  257. 

An  examination  of  the  testimony  does  not  conyince  ns  that 
there  are  no  diaputed  questions  of  fact  sufficient  to  cany  the 
case  to  a  jniy.  The  defendant  admits,  with  striking  candor, 
that  she  had  no  knowledge  of  her  husband's  transactions  in  de- 
tail, but  that  he  used  her  name  in  buying,  selling,  and  encum- 
bering the  properties  he  bought;  that  she  never  received  or  fur^ 
Bished  any  money  whatever  in  any  of  his  operations^  but  that 
the  did  have  full  knowledge  that  he  was  using  her  name  in  all 
of  them.  In  the  course  of  these  dealings  a  number  of  pieces 
•f  real  estate  were  purchased,  the  deeds  being  made  to  her,  but 
without  any  knowledge  on  her  part  as  to  what  was  the  consid- 
eration, and  without  her  paying  a  single  cent  of  the  purchase 
flsoney,  a  considerable  number  of  buildings  were  erected,  sales 
were  made,  mortgagee  were  given  for  money  borrowed  without 
ker  receiving  any  part  ol  the  money,  and  the  entire  business 
was  conducted  by  her  husband  without  any  knowledge  on  her 
part  of  any  of  its  details.  Whenever  her  name  was  wanted  to 
ie  used  in  any  of  the  transections  she  gave  it  willingly  upon 
his  mere  request.  She  admits  that  she  had  full  knowledge  of 
this  mode  of  conducting  the  business,  and  she  constantly  de* 
scribed  it  in  her  testimony  as  his  business,  and  not  hers.  She 
expressly  testifies  that  her  husband  built  the  six  houses  that 
were  pul^  up  on  land  held  in  her  name;  that  he  bought  all  the 
materials,  and  employed  all  the  workmen;  that  he  bought  n^ 
land  except  what  was  taken  in  her  name;  that  die  furnished 
no  money  for  the  erection  of  the  buildings;  that  she  was  living 
*^  in  one  of  the  houses  that  was  built  in  this  way  upon  land 
held  in  her  name,  and  that  her  husband  told  her  that  the  judg- 
ment now  in  question  was  given  to  the  plaintiff  to  secure  him  for 
B  debt  he  owed  him. 

We  do  not  think  that  it  can  fairly  be  said  of  such  testimony 
as  this  that  it  raises  no  questions  of  fact  to  be  submitted  to  a 
jury  respecting  the  debt  in  question.  Without  discussing  it 
BOW,  for  obvious  reasons,  it  seems  to  us  that  it  does  raise^  not 
merely  the  question  of  agency  for  the  wife,  if  the  transactions 
are  to  be  regarded  as  legally  hers,  but  also  the  question  whether 
she  received  full  consideration  for  the  judgment,  and  the  still 
more  important  question,  whether  the  whole  business  was  not 
B  mere  contrivance  to  use  his  wife's  name,  not  because  the  prop- 
erties were  really  hers,  but  in  order  to  shield  them  from  the 
claims  of  his  own  creditors.  As  it  was  all  done  with  her  full 
knowledge  and  consent,  she  oould  not  eooape  liability  for  the 
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mere  reason  that  her  name  was  nsed,  when  she  admits  over  and 
over  again  that  she  never  f umi&ed  any  money  vhateyer,  either 
in  paying  for  any  of  the  land  bought,  or  for  any  of  the  materials 
pnrchased,  or  labor  employed  in  erecting  the  yarions  buildings 
that  were  placed  upon  the  land  held  in  her  name.  Without 
considering  any  further  the  numerous  matters  of  detail  which 
readily  appear  on  the  surface  of  such  tranflactionSy  we  are  of 
opinion  that  they  should  be  heard  and  decided  by  a  jury,  and 
we  therefore  conclude  that  the  order  vacating  and  striking  off 
the  judgment  must  be  reversed  and  that  the  rule  to  cpen  the 
judgment  and  let  the  defendant  into  a  defense  should  be  sus- 
tained. 

The  order  to  vacate  and  strike  off  the  judgment  is  reversed 
and  the  rule  to  open  the  judgment  is  made  absolute^  and  the 
record  is  remitted  for  further  proceedij;igs. 

JXmOMBNTS  BY  CONFESSION— MARRIED  WOMEN.— The  pre- 
ponderance  of  authority  does  not  go  to  the  extreme  of  holding  a 
Judgment  confessed  by  a  married  woman  void«  It  is  voidable  mere- 
ly, and  if  she  allows  it  to  stand  and  her  property  Is  sold,  the  pur- 
chaser will  acquire  title  against  a  creditor  who  has  no  Uen  on  the 
property.  It  is  presumed  to  be  binding:  See  monographic  note  to 
Caldw^  T.  Walters,  65  Am.  Dee.  607,  discussing  the  matter  at 
length. 

JUDGMENT  AGAINST  MARRIED  WOMAN  —  VALIDITY.— 
Judgment  against  a  married  woman  is  not  void,  and  therefore,  to 
a  scire  facias  based  upon  an  unconditional  judgment.  It  Is  not  suffi- 
cient to  plead  that  the  defendant,  at  the  time  of  its  recovery,  and 
of  the  execution  of  the  obligation  on  which  it  was  founded,  was  a 
married  woman:  Shupp  v.  Hoffman,  72  Md.  869;  20  Am.  St  Rep. 
478.  See  White  v.  Foote  Lumber  etc.  Co.  29  W.  Va.  886;  6  Am. 
8t.  Rep.  660,  and  note.  Judgments  against  married  women  are  dis- 
cussed in  the  monographic  note  to  Caldwell  v.  Walters,  66  Am.  Dec. 
609-611.   Compare  Spencer  y.  Parsons,  89  Kj.  677;  26  Am.  8t  Rep. 

Q6n. 
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(180  PCMIIBTLTANIA  STATI,  929.] 

INSURANCE— A  MISREPRESENTATION  or  untrue  state- 
jnent  in  an  application  for  life  Insurance,  if  made  In  good  faith, 
does  not,  under  the  statutes  of  Pennsylvania,  avoid  the  poUcyi  un- 
less it  relates  to  some  matter  material  to  the  risk. 

INSURANCE— MATERIALITY  OP  REPRESENTATION^ 
WHEN  A  QUESTION  OP  LAW.— When  a  statement  or  representa- 
tion contained  in  tfli  application  for  life  insurance  relates  to  the  ap- 
plicant being  insured  in  any  other  company  or  to  his  having  made 
an  application  for  insurance  and  been  rejected,  or  as  to  particulars 
of  his  having  had  ailments,  such  statement  or  represmtatlon  must 
be  adjudged  material  to  the  risk  as  a  matter  of  law,  and  its  ma* 
teriallty  should  not  be  submitted  to  the  Jury  for  decision. 


888  Mabghv.MeibopolitanLifbIhi.Cu.         J'cti*?. 

IN8URANCB  -  MPB  —  ANSWERS  IN  APPUGATION  — 
WHBN  DEBMBD  FALSB.— If,  In  answer  to  the  question  whether 
he  has  eyer  spit  blood,  the  applicant  answers,  **No/'  his  answer  most 
be  deemed  false  If  he  has  had  an  expectoration  amoonting  to  a 
hemorrhage. 

LIFE  INSURANCE— APPLICATION  IS  PRESUMPTIVELY 
OORRECT.— Where  certain  questions  and  answers  thereto  appear 
in  an  application  for  a  life  Insurance,  and  such  answers  are  shown 
to  be  false,  it  is  error  for  the  court  to  instruct  the  jury  that  such 
answers  are  a  fraud  upon  the  company,  "If  those  questions  were 
aslced." 

LIFE  INSURANCE.— IF  AN  APPLICANT  WAS  AFFLICT- 
ED WITH  AN  OCCULT  AILMENT,  unknown  to  her,  her  failure 
to  communicate  it  cannot  be  regarded  as  a  fraud  upon  the  insurance 
company. 

INSURANCE— LIFE.— Where  an  applicant  for  insurance  is 
asked  whether  he  is  atUlcted  with  consumption  and  answers,  "No." 
his  answer  must  be  regarded  as  material  and  false  if  he  is  affected 
with  that  disease,  if  the  circumstances  show  that  the  insured  could 
not  have  been  ignorant  of  the  presence  of  the  disease. 

INSURANCE— LIFE— FALSE  ANSWER  MADE  BY  BENE- 
FICIARY.—If  an  application  for  insurance  upon  the  life  of  a  wife  is 
signed  by  her  husband  and  contains  an  absolutely  false  answer, 
the  insurance  being  payable  to  him,  he  cannot  recover  on  the  ground 
that  the  wife  did  not  sign  the  application  and  therefore  was  not 
guilty  of  misrepresentation. 

INSURANCE— LIFE— MISREPRESENTATIONS.— If.  in  an 
application  for  life  insurance,  false  answers  are  given  respecting 
matters  material  to  the  rislc,  the  trial  judge  should  direct  a  verdict 
In  favor  of  the  defendant. 

Assumpsit  to  recover  on  a  policy  of  life  insurance.  The  court 
instructed  the  jury  that  the  policy  could  not  be  avoided  on  ac- 
count of  any  answer  to  questions  made  by  the  applicant,  if  epuch 
answers  were  made  in  good  faith  and  were  not  upon  some  sub- 
ject material  to  the  risk,  but  if  they  were  material,  that  they 
might  have  the  affect  of  avoiding  the  policy.  As  to  the  ques- 
tion whether  the  applicant  was  insured  in  any  other  company, 
the  court  submitted  to  the  jury  to  determine  from  all  the  cir- 
cumstances in  evidence  whether  the  question  was  material  to 
the  risk.  The  court  also  left  it  to  the  jury  to  say  whether  the 
negative  answer  given  by  the  applicant  to  the  question  whether 
she  had  consumption  was  true  or  false.  Bespecting  the  answer 
to  the  question  as  to  whether  the  applicant  had  ever  spit  blood, 
to  which  she  had  answered,  "No,'*  the  court  said  that  the  fact 
that  she  had  had  hemorrhages  in  her  younger  days,  did  not  show 
that  the  answer  was  false,  and  that  the  insurer,  if  he  wanted 
to  know  whether  the  applicant  had  had  hem(&rhage9,  ought  to 
have  asked  her  that  question,  and  not  whether  she  spit  blood, 
and  that  it  was  for  the  jury  to  consider  all  these  things  and  say 
whether  there  was  a  false  representation  or  not.    In  response 
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to  tiie  question  asked  her  for  paiticulais  of  any  illness  the  ap- 
plicant had  had  since  her  childhood,  and  to  give  the  name  of  the 
physician  attending,  she  had  answered  thaf  she  had  but  slight 
ailments^  not  needing  a  physician.  It  was  proTed,  however,  that 
she  had  seriona  ailments^  had  been  in  the  hospital,  and  was 
threatened  with  consumption,  and  had  been  in  a  delicate  con- 
dition for  a  good  while.  The  court  said  that  if  the  jury  found 
that  this  was  a  material  risk,  it  seemed  to  him  that  the  answer 
was  false.  The  court  refused  to  charge  the  jury  that  their  ver- 
dict should  be  in  favor  of  the  defendant.  A  verdict  was  given 
for  the  plaintiff,  and  the  defendant  appealed. 

W.  Boger  Fronefield,  for  the  appellant, 

William  I.  Schaffer,  for  the  appellee. 

^^  GBEEN,  J.  The  several  assignments  of  error  in  this  case 
raise  practically  the  same  question.  That  question  arises  upon 
the  reading  of  the  act  of  June  23, 1885.  (Pub.  Laws,  134.)  The 
first  section  provides:  '*Whenever  the  application  for  a  policy  of 
life  insurance  contains  a  clause  of  warranty  of  the  trutti  of  the 
answers  therein  contamed,  no  misrepresentation  or  untrue  state- 
ment in  such  application  made  in  good  faith  by  the  applicant 
shall  effect  a  forfeiture  or  be  a  ground  of  defense  in  any  suit 
brought  upon  any  policy  of  insurance  issued  upon  the  faith  of 
such  application,  unless  such  misrepresentation  or  untrue  state- 
ment relate  to  some  matter  material  to  the  risk/'  The  mean- 
ing of  this  language  is  perfectly  plain.  A  misrepresentation  or 
untrue  statement  in  an  application^  if  made  in  good  faith,  shall 
not  avoid  the  policy  unless  it  relate  to  some  matter  material  to 
the  risk.  If  it  does  relate  to  such  matter,  the  act  is  inapplicable. 
If  the  matter  is  not  material  to  the  risk,  and  the  statement  is 
made  in  good  faith,  although  it  is  untrue  it  shall  not  avoid  the 
policy.  As  we  said  in  Hermany  v.  Fidelity  Mut.  Life  Assn.,  151 
Pa.  St.  17,  this  act  has  effected  a  change  in  life  insurance  con- 
tracts, and  a  very  wise  and  wholesome  change  it  is.  It  pro* 
vides  against  the  effect  which  formerly  attached  to  warranties 
as  to  many  frivolous  and  unimportant  matters  contained  in  the 
questions  and  answers  set  forth  in  the  applications,  which  often 
were  of  no  consequence  as  to  the  risk  involved,  but  which  the 
courts  were  obliged  to  uphold  simply  because  they  were  war- 
ranties. This  class  of  merely  technical  objections  to  recoveiy 
is  now  swept  away.  Ordinarily  questions  of  good  faith  and 
materiality  are  for  the  jury,  and  where  the  materiality  of  a 
statement  to  the  risk  involved  is  itself  of  a  doubtful  character^ 
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its  determination  should  be  gnbmitted  to  the  jtuy.  But  it 
was  never  intended  by  the  act  of  1885,  nor  did  that  act  assume, 
to  change  the  law  in  cases  where  the  matter  stated  was  palpably 
and  manifestly  material  to  the  risk,  or  where  it  was  absolutely 
and  visibly  false  in  fact.  Neither  the  Hermany  case^  nor  any 
other  case  before,  or  since^  has  made  any  change  in  the  law  in 
this  class  of  casea  On  the  trial  of  the  case  now  before  us,  the 
learned  trial  judge,  who  seemed  to  be  at  some  loss  in  his  views 
of  the  act  of  1885,  gave  instructions  to  the  jury  which  appear 
to  be  somewhat  inconsistent.  After  stating  the  distinction 
between  representations  and  warranties,  and  adding  that  if  any 
false  representations  or  warranties  were  made,  they'  were  ma- 
terial to  the  risk,  he  said:  ''That  is  the  question  as  I  under- 
stand it^  although  I  announce  this  with  some  doubt,  because 
my  first  impression  was  that  the  materiality  where  the  facts  are 
undisputed  would  be  for  the  court,  but  as  I  understand  the 
decision  of  the  supreme  court,  as  read  by  the  counsel  in  Ihe 
case,  the  question  of  materiality  is  for  the  jury/'  He  then  pr^ 
Bented  various  subjects  to  the  jury  arising  upon  the  questions 
and  answers  contained  in  the  application.  As  to  some  of  them, 
he  left  the  question  of  materiality  to  the  jury,  while  as  to  others 
he  ruled  that  they  were  material,  and  tiiat  false  answers  to  them 
would  vitiate  the  policy.  The  first  one  of  these  questions  which 
were  submitted  to  the  jury  as  to  their  materiali^,  was  the  fol- 
lowing: "Are  you  insured  in  any  other  company?"  The  court 
charged  that  whether  this  was  material  must  be  decided  by  the 
jury,  and  argued  to  the  jury  that  it  might  be  material  in  one 
sense,  but  in  another  sense  it  might  be  immaterial.  Another 
question  was  as  stated  by  the  court:  ''Have  you  made  applica- 
tion and  been  rejected  or  has  any  insurance  company,  et  cetera, 
declined  orally  or  in  writing  to  insure  you,  and  to  that  question 
she  has  answered,  ITo.'  ....  I  take  it  it  is  for  the  jury  to  say 
whether  it  was  material."  Another  question  was^  "Give  full 
particulars  of  any  illness  you  may  have  had  since  childhood.** 
The  answer  was,  "Have  had  but  slight  ailments  not  needing  a 
physician.*'  The  court  said:  "That  was  her  answer.  Now  it 
appears  as  a  matter  of  fact  that  she  had  serious  ailments,  that 
she  had  been  in  a  hospital,  that  she  was  threatened  with  con- 
sumption, and  that  she  had  been,  according  to  most  of  the  testi- 
mony, in  a  delicate  condition  for  a  good  while  ....  Now  here 
*^'  is  the  answer  in  writing,  she  has  signed  it  and  she  has  made 
that  warranty,  and  if  it  is  material,  it  appears  not  to  have  been 
trulv  answered,  and  if  it  is  material  to  this  risk,  it  is  a  forfeiture 


Feb.  1898.1  Maboh  v.  Metbopolitan  Life  Inb.  Co  891 

rendering  the  policy  void,  and  there  can  be  no  recovery 

If  you  find  that  was  a  material  representation  and  that  it  was 
false,  I  charge  you  there  can  be  no  recovery.''  As  to  the  quee- 
tiona  which  were  asked  and  answered  in  relation  to  spitting 
blood,  unsound  in  health  at  the  delivery  of  the  policy,  con- 
eumption,  serious  ailment  at  the  delivery  of  the  policy,  the 
court  held  they  were  material,  and  if  falsely  answered  the  policy 
was  avoided. 

In  respect  to  the  first  class  of  questions  above  enumerated  in 
which  the  materiality  of  them  was  submitted  to  the  jury  we 
are  clearly  of  opinion  that  they  were  all  material  and  that  the 
jury  should  have  been  so  instructed.  The  act  of  1885  has  noth- 
ing to  do  with  this  question.  If  these  were  material  questions 
before  that  act  was  passed  they  are  material  still,  and  must  be 
pronounced  by  the  court  without  reference  to  the  jury. 

A  strong  case  illustrating  the  materiality  of  this  class  of  ques- 
tions is  United  Brethren  Mut.  Aid  Soc.  v.  O'Hara,  120  Pa.  St. 
256.  In  the  opinion  delivered  by  Paxson,  J.,  it  is  said:  ^^The 
eighth  interrogatory  in  the  application  is:  'Have  you  had  any 
medical  attendance  within  the  last  year  prior  to  this  date?  If 
so,  for  what  disease?  Qive  name  and  address  of  the  doctor  in 
full.'  The  object  of  this  inquiry  is  manifest.  If  the  assured 
had  no  medical  attendance  within  the  time  prescribed,  and  so 
answers,  that  is  the  end  of  it.  But  if  he  had  such  attendance 
then  the  company  is  entitled  to  know  for  what  cause  he  had 
medical  advice  or  aid,  and  the  name  and  address  of  the  doctor, 
in  order  that  they  may  ascertain  the  particular  from  him.  And 
if  the  assured  falsely  answer  that  he  had  no  medical  attendance 
he  is  not  entitled  to  recover."  This  case  was  decided  in  1888, 
three  years  after  the  passage  of  the  act  of  1885.  In  Mengel  v. 
Insurance  Co.,  176  Pa.  St.  280,  decided  in  1896,  one  of  the  ques- 
tions was,  ''Have  you  always  been  temperate?"  and  the  answer 
was,  "Yes."  We  held  there  could  be  no  recovery  because  the 
incontrovertible  proof  was  that  the  insured  had  been  very  fre- 
quently drunk,  and  at  least  mx  times  during  the  preceding  five 
years  had  required  the  services  of  a  physician  from  that  cause. 
****  He  died  in  four  months  after  the  policy  was  issued,  of  de- 
lirium tremens,  resulting  from  intemperance.  Another  point 
was,  'The  insured  having  in  his  application,  in  answer  to  ques- 
tion 23,  TSow  long  since  you  have  consulted  any  phyedcian? 
For  what  disease?  Give  name  and  residence,'  answered  'About 
one  year,  for  light  influenza,  Dr.  James  W.  Keiser,  Reading, 
Pennsylvania,'  and  the  plaintiff  having,  in  the  proof  of  death  by 
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the  affidavit  of  Dr.  James  W.  Keiser,  Bhown  that  during  tho 
five  yean  preceding  applicant's  death  he  attended  said  appli- 
cant for  vomiting  and  nausea,  the  effects  of  overdrinking,  the 
duration  being  from  twelve  to  thirty-fiiz  hours,  and  it  being  the 
uncontradicted  evidence  of  said  James  W.  Keiser  that  he  had  at- 
tended the  said  applicant  within  four  months  prior  to  the  appli- 
cation and  prescribed  for  vomiting  and  nausea  induced  by  drunk- 
enness, there  can  be  no  recovery  in  this  case  and  the  verdict  must 
be  for  the  defendant/'  and,  the  facts  being  substantially  undis- 
puted, the  learned  judge  reserved  the  point,  but  subsequently 
entered  judgment  on  the  verdict.  '^Without  going  into  other  mat- 
ters assigned  for  error,  the  facts  admitted  in  this  point  show 
such  a  breach  of  a  material  warranty  as  to  require  the  court  to 
pass  upon  it  as  a  matter  of  law/'  The  judgment  was  reversed 
and  judgment  entered  for  the  defendant  on  the  point  reserved. 
In  United  Brethren  Mut.  Aid  Soa  v.  White,  100  Pa.  St.  12, 
this  court,  Gordon,  J.,  said:  '^n  the  application  appear  among 
others  the  following  questions  and  answers:  'What  is  your  age 
and  occupation.^  Answer..  Sixty-two  years  and  four  months. 
— Occupation,  laborer.    A.  Are  you  married?    B.  Give  name 

of  consort.    Answer.  A. ,    B.  Widower.'    These  questions 

are  veiy  plain  and  simple,  and  such  as  anyone  capable  of  en- 
tering into  a  contract  might  readily  comprehend.  They  were 
also  material,  not  only  in  themselves,  but  by  the  terms  of  the 
agreement,  and  the  insurer  had  a  right  to  expect  straightfor^ 
ward  and  truthful  answers,  and  so  the  court  should  have  in- 
structed the  jury,'*  We  held  that  the  questions  as  to  both  oc- 
cupation and  marriage  were  material,  and  that  the  court  should 
have  so  instructed  the  jury,  and  should  have  left  nothing  to 
them  except  the  truth  or  falsity  of  the  answer.  In  both  the 
cases.  Com.  Mut.  Fire  Ins.  Co.  v.  Huntzinger,  98  Pa.  St.  41, 
and  Blooming  Grove  Mut.  Fire  Ins.  Co.  v.  McAnemey,  102  Pa. 
St.  335,  48  Am.  Bep.  209,  the  questions  were  as  to  the  amount 
of  other  insurance,  ®^  which  it  was  claimed  were  falsely 
answered,  and  the  decisions  were  chiefly  put  upon  the  ground 
that  the  answers  were  warranties,  but  the  materiality  of  the 
questions  was  assumed  in  both.  In  Wall  v.  Boyal  Soc.  of  Good 
Fellows,  179  Pa.  St.  355,  the  questions  and  answers  related  to 
the  health  of  the  insured  and  the  attendance  of  a  physician. 
The  judgment  was  reversed  on  the  ground  substantially  that  it 
was  competent  to  the  defendant  company  to  prove  the  falsity 
of  the  answers  without  regard  to  the  question  whether  they  were 
warranties  or  only  misrepresentations.     Upon  the  foregoing 
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TiewB  we  sustain  the  second^  third,  fourth^  fif th,  and  sixth  asaign* 
Bients  of  error. 

We  do  not  think  that  all  the  comments  of  the  court  covered 
by  the  eighth  assignment  are  correct.  They  relate  to  the  ques- 
tion as  to  the  spitting  of  blood,  the  answer  to  which  was  '^No/' 
without  any  qualification.  The  learned  court  made  a  distinc- 
tion between  hemorrhages  and  other  expectoration  of  blood, 
which  was  not  called  for  by  the  question  and  answer.  It  was 
conceded  in  the  charge  that  the  question  was  material,  and  if 
falsely  answered  there  could  be  no  recovery.  We  do  not  think 
that  an  expectoration  of  blood  which  was  so  great  as  to  amount 
to  a  hemorrhage  could  be  properly  excluded  from  the  meaning 
and  operation  of  the  general  question,  ''Have  you  ever  spit 
bloodi^'  We  therefore  sustain  the  eighth  assignment.  The 
answer  to  the  defendant's  second  point  should  have  been  a  cate* 
gorical  affirmance,  and  not  an  affirmance  qualified  by  the  remark, 
''If  those  questions  were  asked.''  Upon  that  subject  there  was 
no  doubt  whatever,  because  the  questions  and  answers  were  a 
part  of  the  application  and  necessarily  were  asked  and  were  an« 
swered.  It  could  only  tend  to  confuse  the  jury  to  raise  a  ques- 
tion on  that  subject  The  tenth  assignment  is  therefore  sus- 
tained. The  same  comment  applies  to  the  eleventh  assignment 
and  it  is  sustained  for  the  same  reason. 

We  are  not  prepared  to  sustain  the  twelfth  assignment,  as 
the  deceased  might  have  been  afflicted  with  an  entirely  occult 
ailment  altogether  unknown  to  her,  and  in  that  event  her  fail- 
ure to  communicate  it  to  the  defendant  would  not  be  a  fraud 
upon  the  company. 

In  answer  to  the  defendant's  fifth  point,  we  think  it  was 
error  to  include  the  element  of  knowledge  and  intentional  con- 
cealment of  the  assured,  as  essential  to  sustain  the  obligation  to 
^^  make  a  true  answer  to  the  question.  The  question  was  as  to 
the  most  fatal  of  all  diseases,  of  the  presence  of  which  she  could 
not  be  ignorant,  and  as  the  question  was  most  material,  and  the 
answer  was  a  warranty,  the  act  of  1885  is  not  applicable.  If 
the  fact  was  as  stated  in  the  point  the  defendant  was  entitled 
to  an  unqualified  affirmance.  We  therefore  sustain  the  thirteenth 
assignment. 

In  the  application  tof  thia  policy  the  question  was  asked: 
^Q.  Are  you  now  insured?  A.  No."  The  application  was 
signed  by  the  plaintiff  in  this  action  as  well  as  by  his  wife,  and 
it  was  an  absolutely  false  answer,  and  the  plaintiff  admitted  on 
the  witness  stand  that  he  knew  she  was  insured  by  other  poli- 
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dea.  Yet  the  court,  in  answer  to  the  defendant's  sixth  point, 
said  the  point  was  affirmed,  but  if  the  jury  believed  that  the  pol- 
icy was  taken  out  by  the  husband  without  his  wife's  knowledge, 
and  that  she  did  not  sign  the  application, the  pointwas  not  afBirm- 
ed.  On  the  trial,  the  plaintiff  swore  that  he  took  out  the  policy, 
that  he  signed  his  wife's  name  and  his  own  to  the  application, 
that  he  paid  all  the  premiums,  and  that  he  knew  at  the  time  that 
there  was  other  insurance  on  her  life.  This  man  is  now  seek- 
ing to  recover  on  the  policy  for  himself.  The  insurance  money, 
by  the  terms  of  the  policy,  was  to  be  paid  to  him  if  living  after 
his  wife's  death,  so  that  he,  and  he  alone,  is  the  person  claiming 
to  recover  on  the  policy,  and  yet  in  answer  to  the  defendant's 
sixth  point,  the  learned  court  below  charged  the  juiy  that  it 
refused  to  affirm  the  point  if  the  policy  was  taken  out  by  the 
husband  without  the  knowledge  of  the  wife,  and  if  she  did  not 
sign  the  application.  We  are  entirely  unable  to  see  what  the 
wife's  knowledge  on  this  subject  had  to  do  with  the  case.  The 
answer  was  false,  it  was  made  by  the  plaintiff,  it  was  material  be- 
yond all  question,  and  the  court  so  held,  and  it  most  assuredly 
barred  a  recovery.  We  sustain  the  fourteenth  assignment.  In 
Com.  etc.  Ins.  Go.  v.  Huntzinger,  98  Pa.  St.  41,  we  held  that  an 
untrue  answer  as  to  the  amount  of  other  insurance  prevented  a 
recovery. 

We  think  the  seventh  point  of  the  defendant  was  answered 
with  substantial  correctness,  and  therefore  do  not  sustain  the 
fifteenth  assignment. 

While  there  was  considerable  contradictoiy  testimony  as  to 
some  of  the  matters  involved  in  this  controversy,  there  are  some 
^^  as  to  which  there  was  none.  The  third  and  fourteenth  as- 
signments are  sustained  upon  undisputed  testimony,  principally 
that  of  the  plaintiff  himself,  and  they  are  fatal  to  any  recovery. 
The  same  is  true  of  the  fifth  and  sixteenth  assignments.  There 
was  undisputed  testimony  that  the  insured  did  have  most  serious 
ailments  prior  to  the  application,  that  she  was  attended  by  sev- 
eral different  physicians  during  the  two  or  three  years  prior  to 
the  date  of  the  policy,  and  almost  up  to  the  time  the  policy  was 
issued,  that  she  was  at  least  threatened  with  constmiption,  and 
that  she  was  not  in  sound  health  at  the  time  of  the  application. 
Her  husband,  the  plaintiff,  testified  {hat  she  was  under  treat- 
ment at  the  hospital  for  six  or  eight  weeks  in  the  latter  part  of 
1892  and  early  part  of  1893,  and  that  she  made  use  of  an  inhal- 
ing apparatus  after  her  return,  in  the  use  of  which  he  assisted 
her.  During  this  time  she  was  attended  by  Dr.  Cohen,  a  dii»- 
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trnguiBlied  fipecialist  in  throat  and  Inng  diseases^  and  this  also 
ifi  admitted  by  the  plaintiff,  proved  by  the  testimony  of  Dr. 
Cohen  and  denied  by  nobody.  On  all  these  subjecta  the  testi- 
mony is  entirely  undisputed,  and  the  ailments  for  which  she 
was  treated  were  of  the  most  serious  and  vital  character.  The 
answers  upon  these  subjects  were  undoubtedly  false,  and  we  are 
therefore  obliged  to  hold  that  the  ninth  assignment  should  be 
sustained  and  that  a  verdict  should  have  been  directed  for  the 
defendant  as  requested  in  the  defendant's  first  point  It  waa 
distinctly  proved  by  the  testimony  of  Dr.  Starr,  and  not  at  all 
contradicted,  fhat  he  had  rejected  her  application  for  insurance 
in  another  company,  aud  that  both  she  and  Dr.  Starr  signed  the 
certificate  that  she  had  been  examined,  and  that  Dr.  Starr  ad- 
vised the  company  not  to  accept  the  risk  because  ^'by  her  own 
admissions  she  had  been  under  treatment  for  lung  disease  for  a 
year.''  This  examination  and  certificate  were  made  on  Janu- 
ary 31,  1894,  and  the  policy  in  suit  was  made  on  June  28,  1894. 
Her  husband,  the  plaintiff,  admitted  on  the  witness  stand  that 
he  knew  she  had  been  rejected  by  an  insurance  company  of 
Newark.  As  the  answer  to  a  part  of  the  fifth  clause  of  the  ap* 
plication,  which  inquired  if  any  other  association  had  ever  de- 
clined to  insure  her,  was  ''No,'*  it  was  thus  established  by  undis- 
puted testimony  that  the  answer  was  absolutely  false^  and  the 
question   was  most  material. 

Judgment  reversed  and  judgment  ia  now  entered  in  favor  of 
the  defendant  with  costs. 


INSURANCE-LTFBJ-BEPRESENTATIONS  AS  TO  HEALTH— 
MATERIALITY.— Where  one  asserts  that  certain  statements  are 
true,  and.  If  not  tme,  that  this  fact  shall  avoid  a  policy  of  insur- 
ance, the  question  whether  they  are  actually  material  Is  not  im- 
portant, as  the  parties  have  the  right  to  make  their  truth  the  basis 
of  the  contract,  but  if  the  applicant  merely  averred  that  they  were 
true  to  the  best  of  his  knowledge  and  belief,  then  the  policy  can- 
not be  avoided  on  account  of  them,  unless  he  did  not  know  or  be- 
lieve them  to  be  true:  Ck>bb  v.  Covenant  Mut  Ben.  Assn.,  153  Mass. 
170,  25  Am.  St.  Rep.  619,  and  note.  A  policy  of  Insurance  is  avoided 
by  false  answers  of  the  insured  as  to  his  freedom  from  specific 
diseases  without  reference  to  their  materiality  as  to  the  risk,  as  an- 
swers respecting  specific  ailments  are  warranties,  whether  mate* 
rial  to  the  risk  or  not:  Mutual  Life  Ins.  Ck>.  v.  Simpson,  88  Tex. 
888;  53  Am.  St  Rep.  757,  and  note;  as  was  held  concerning  an  ap- 
plicant's answers  relative  to  hemorrhages  and  the  extent  of  his  use 
of  intoxicating  liquors:  Sweeny  v.  Metropolitan  Life  Ins.*  Ck>.,  1^ 
R.  I.  171;  61  Am.  St  R^.  751;  Maine  Ben.  Assn.  v.  Parks,  81  Me. 
79;  10  Am.  St  Rep.  240.  As  to  the  distinction  between  representa^ 
tions  and  warranties,  see  monographic  notes  to  Fowler  v.  Aetna 
Fire  Ins.  Co.,  16  Am.  Dec.  463-465;  Continental  Life  Ins.  Oow  v.  Rog- 
ers, 59  Am.  Rep.  816-822. 

INSURANCE-TAKEN  OUT  BY  ONB  PBRSON  UPON  LIFB  OF 
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ANOTHBR.— A  warranty  in  an  application  for  Inanranoe  upon  the 
life  of  a  tliird  person  tliat  the  person  songht  to  be  insured  la  In 
good  hAltii,  simply  meana  that  he  la  well  to  ordinary  obsexraticA 
and  In  ootward  appearance:  Qrattaa  t.  Metrapolttaa  life  laa.  Oo^ 
88  N.  Y.  274;  44  An.  Ew  S71L 
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M     .  ■■ 


INDEX  TO  THE  NOTES. 


▲0TI0N8,  when  deemed  commenced,  Wk 
ADYSmSB  POSSESSION  as  between  parent  and  child,  287« 
AGENCY,  cosnretleB  are  not  agents  for  each  other  to  agreo  to  Ml 
extension  of  time,  684. 

of  one  codebtor  to  bind  another  by  a  new  contract,  684. 

of  one  joint  obligee  to  receiye  payment  for  another,  684. 
ASSIGNMENT  of  the  right  to  complain  of  a  conspiracy*  28L 

of  the  right  to  complain  of  a  fraud,  29. 
ASSISTANCE,  writ  of,  when  should  issue,  857. 
ATTORNEYS  AT  LAW,  priTileged  communications,  when  cannot 
refuse  to  disclose,  818. 

BANKS,  deposit,  right  of  to  apply  to  depositofs  note  or  other  In- 
debtedness, 48. 
forged  checks,  payment  of  liability  of  bank  for»  708. 
BEES,  ownership  in,  485. 

CHARITABLE  BEQUESTS,  masses,  bequests  for,  whether  Indnded 

within,  121,  122. 
CHARITABLE  TRUSTS,  public  monument  or  statue,  bequests  for, 
whether  sustainable  as,  121. 
unincorporated  societies,  whether  may  be  donees  of,  566. 
CHILDREN,  adopted,  rights  of   in  the   estates  of  their  adoptii^ 

parents,  642. 
COMPLAINT  in  suits  for  the  reformation  of  contracts,  490,  497^ 
CONSIDERATION,  consisting  of  an  agreement  made  at  the  same 

time  as  the  contract,  197. 
CONSTITUTIONAL  LAW,  class  legislation,  what  not  permissible, 

791. 
CONTEMPT  OF  COURT,  legislature  cannot  destroy  the  power  of 

courts  to  punish,  99. 
CONTRACTS,  dependent  and  independent,  covenants  In,  196L 

reformation  of,  481-522. 
CORPORATIONS,  directors,  liability  of  to  third  persons  for  mis- 
representations respecting  solvency,  707. 
de  facto,  members  of  cannot  be  held  personally  liable  on  eon- 
tracts,  88. 
de  facto,  when  exist,  89. 

liability  of  members  of  defectively  organised,  88.  89. 
pleading,  necessity  of  averring  their  corporate  existence,  580L 
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00RP0BATT0N8,  powers  of,  29. 

■tockholders  of  dof ectiyely  organized,  whether  maj  be  held  Uai- 

ble  as  partners,  89,  90. 
ultra  Tires,  contracts  of,  when  are,  29. 
CXKTENANGY,  In  mining  property,  liability  of  one  coteoant  to  an- 
other for  minerals  taken  from,  768. 
OBUBLTT,    See  DiTorce. 

DAMAGES  for  a  breach  of  contract,  what  may  Indnde^  699. 
DBDICATION  to  public  use,  change  oC  wh&k  revests  the  prop^lj 

in  the  doncMTs,  632. 
D8B)DS,  consideration,  eyidence  respecting  is  admissible  to  prove 
whether  it  was  founded  upon  a  gift  or  a  purchase,  800,  SOL 

eonslderation,  nominal,  does  not  prevent  a  transaction  from  be- 
ing a  gift,  799,  800. 

consideration  of  cannot  be  disproved  for  the  purpose  oC  avoid- 
ing, 798. 

consideration,  partly  of  love  and  affection  and  partly  of  some- 
thing of  pecuniary  value,  796. 

consideration,  smallness  of,  does  not  prevent  conveyance  from 
operating  as  if  founded  on  a  purchase,  799. 

consideration,  sufficient  to  make  the  grantee  a  purchase  for 
value  within  the  meaning  of  the  recording  laws.  799»  800. 

consideration,  sufficient  to  support,  796. 

delivery  of,  what  constitutes,  297. 

of  gift,  what  are,  798. 

of  married  women,  acknowledgments  by,  when  insufficient;  611. 

reformation  of,  by  suits  in  equity,  506-509. 

reformation  of,  evidence  required  to  support,  611. 

reformation  of,  for  a  mistake  in  a  series  of  conveyances,  OOOL 

reformation  of,  for  fraud  or  mistake,  507. 

reformation  of,  incorrect  descriptions  in,  506b 

reformation  of,  mistakes  which  will  Justify,  511. 

reformation  of,  negligence  In  not  discovering  mistake  in  n  de» 
scripti<m  of  property  whether  precludes  relief,  500L 

reformation  of  sheriffs'  deeds,  14. 

reformation  of  tax  deSQs,  14. 

reformation  of  to  exclude  property  improperly  Included  or  to 
Include  property  improperly  excluded,  510. 

reformation  of,  when  executed  by  married  women,  500^  611,  612. 

reformation  of,  when  may  be  denied,  511. 
DBFINITION  of  cruelty  within  the  meaning  ot  tiie  law  cC  di- 
vorce, 69. 

cf  duress,  86. 

of  gifts,  79& 

cf  libel,  56. 

cf  mayhem,  771« 

cf  mistake  of  fact,  ^0. 

cf  mistake  of  law,  490. 

of  mutual  mistake,  490, 
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DBFINITION  of  nuisance,  844. 
of  purchasers  of  land,  798. 
of  sham  answer,  382. 
of  warehouseman,  880. 
of  willful  and  malicious  acts,  774. 
DIVORCE,  cruelty,  adultery  is  not,  82. 

cruelty,  as  a  ground  for  divorce,  description  of,  69,  TOl 
cruelty,  austerity  of  temper  and  petulance  of  manner  do  not 

amount  tov  70. 
cruelty  by  communicating  venereal  diseases,  82. 
cruelty  by  forcing  wlfeto  perform  excessive  labor,  78. 
cruelty  by  keeping  persons  at  the  family  domicile  who  tr«At 

the  wife  with  disrespect,  78. 
cruelty  by  words  alone,  81. 
cruelty,  charges  of  adultery  made  In  good  faith,  though  nilf- 

taken,  do  not  amount  to,  82. 
cruelty,  criminal  charges,  unfounded,  making  of,  80,  81. 
cruelty,  excessive  sexual  intercourse,  70. 
cruelty,  ill-treatment  or  violence  toward  children  of  the  wlfa^ 

72. 
cruelty,  insane  spouse  cannot  be  guilty  of,  82. 
cruelty,  instances  of  by  agts  of  violence,  71. 
cruelty,  instances  of  by  a6ts  of  wife  against  her  husband,  71. 
cruelty,  insulting  and  profane  language  habitually  indulged  liii 

75. 
cruelty.  Intoxication,  violence  committed  during,  78. 
cruelty,  mental  suffering  caused  by  acts  of  not  amounting  to 

personal  violence,  70. 
cruelty  must  be  such  as  to  render  the  continuance  of  the  marital 

relation  dangerous  to  life  or  health,  70. 
cruelty  must  Impair  health  or  render  cohabitation  unsafe  or  In- 
tolerable, 78. 
cruelly,  personal  violence  accompanied  by  other  ill-treatmentt  72, 
cruelty,  personal  violence,  whether  essential  to.  70-75 
cruelty,,  provocation,  when  will  not  Justify,  72. 
cruelty,  refusal  of  sexual  intercourse,  70. 
cruelty,  rudeness  of  manners,  78. 
cruelty,  single  act  of,  74. 

cruelty,  systematic  course  of  ill-treatment,  70,  7f« 
cruelty,  unfounded  charges  of  adultery,  80^  81. 
cruelty,  violence,  single  act  of,  74. 
cruelty,  violence,  which  does  not  amount  to,  06L 
cruelty,  vulgar  and  obscene  language,  70. 
cruelty,  wbat  Is,  is  a  question  of  fact,  71. 
cruelty,  whether  must  be  unprovoked  and  onmerltedv  TMH 
cnielty,  without  violence,  75. 

EJECTMENT,  for  public  street,  15a 

OMINENT  DOMAIN,  taking  property  ahready  devoted  to  O  pobUo 
use,  807. 
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EMINENT  DOMAIN,  taking  property  already  devoted  to  a  pablle 

oae  must  be  st^eciflcally  authorized,  807. 
ESTOPPEL,  by  silence,  653. 

BXEOUTION,  head  of  a  family  which  resides  in  another  states  tfU« 
levy,  excessive,  what  is  and  liability  of  officers,  SOS. 
malicious  abuse  of  what  Is,  42. 
trusts,  exempting  property  from,  866. 
EXECUTION  SALES,  resale,  liability  of  purchaser  upon,  342. 
BXECUTOBS  AND  ADMINISTRATORS,  power  of  one  of  several 
to  aclEnowledge  a  debt  barred  by  the  statute  of  llmitatlotts. 
691,  692. 
EXTRADITION,  revocation  of  warrant  issued  by  the  governor,  666. 
EVIDENCE,  admissions  of  agent,  when  admissible  against  princi- 
pal, 697. 
confessions  obtained  by  artifice,  866. 
dying  declarations,  when  admissible,  849. 
of  the  character  of  the  decedent  In  prosecutions  for  murder, 

287. 
parol  in  suits  to  reform  writings,  491,  402. 
parol  to  explain  words  used  in  a  written  contract,  6T2L 

OAR^flSHMENT,  liability  of  garnishee  upon  his  answer,  5S9. 

of  debt  due  in  another  state,  46. 

questions  which  may  be  tried  in  proceedings  upon,  621. 

reaches  only  property  or  credits  in  the  hands  of  the  garnishee 
at  the  service  of  the  writ,  659. 

situs  of  debt  for  the  purposes  of,  47. 
GIFTS,  conveyances  founded  upon  nominal  considerations  are^  799^ 
800. 

conveyances,  when  deemed  to  be,  798,  801. 

of  land,  definition  of,  798. 

HIGHWAYS,  additional   servitudes   In,  telephone  and   tdegraph 
lines,  whether  are',  368. 
new  uses  to  which  may  be  put,  368. 
HOMESTEAD,  lease  of  by  the  husband,  802. 
HOMICIDE,  character  of  the  decedent,  evidence  of  In  proMCOtiona 
for,  287. 
when  justifiable,  288. 

INDICTMENT,  omitting  to  state  the  day  when  the  ofl^ense  was  com- 
mitted, 261. 
INFORMATION,  sufficiency  of  must  be  determined  by  the  rules  ap- 
plicable to  Indictments,  229. 
INSURANCE,  accident,  death  by  injury  IntentlonaUy  Inflicted  hy 
another,  66. 
"'ceasing  to  operate,**  what  Is  the  meaning  of  In  poUclea  of; 

276. 
condition  against  foreclosure  proceedings,  when  broken,  724. 
condition  as  to  ownership,  construction  of,  812. 
construction  of  policy  should  be  in  favor  of  the  assured,  276. 
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INSUBANCE,  description  of  property  or  premises  Insured,  811» 

difference  between  representations  and  warranties,  687* 

forfeiture,  waiver  of,  when  takes  place,  724. 

life*  representations  as  to  health,  materiality  of,  SSQw 

life,  representations,  what  deemed  material,  SOS. 

mutual,  failure  to  pay  assessment,  effect  of,  428 

property  used  in  an  Illegal  business,  811. 

total  disability  to  prosecute  usual  employment,  what  la,  546L 
INSURANCE  POLICIES,  fraud,  reformation  of  because  of»  51& 

reformation  of,  514. 

reformation  of,  for  mistake  of  agents,  610. 

reformation  of,  when  unnecessary,  517. 
INTERSTATE  COMMERCE,  original  packages,  what  are,  680. 

JOINT  DEBTORS,  acknowledgment  by  one,  whether,  may  reylve  a 
debt  already  barred,  686. 

acknowledgment  of  debt  by  one  of  seyeral,  whether  binds  the 
others,  683. 

acquiescence  of  one  in  the  act  of  another  may  bind  him  thereby, 
692. 

admissions  or  representations  made  by  one  do  not  bind  the  other, 
686. 

agency  between,  to  what  extent  exists,  683. 

agency  of  one  to  bind  the  other  by  a  new  contract,  684. 

agency  of  one  to  represent  the  other,  cases  affirming,  686»  687. 

authority  of  one  to  represent  the  other,  Lord  Mansfield*e  de- 
cision disapproTed,  683. 

express  authority  of  one  to  act  as  agent  for  the  other,  684. 

husband  and  wife,  when  are,  691. 

maker  and  indorser  are  not,  690. 

part  payment  by  one,  effect  of  in  continuing  the  liability  of  the 
other,  686. 

part  payment  by  one  of  several  before  the  statute  of  limita- 
tions has  barred  the  debt,  687-689L 

payment  by  one  releases  all,  683. 

principal  and  surety  are,  691. 

statutes  limiting  the  authority  of  one  to  act  for  the  other,  688. 

who  are,  690. 
JUDGMENT,  against  corporations,  when  binding  upon  etockhold- 
ers,  713. 

against  counties,  when  binding  upon  cltlsefui,  714b 

against  deceased  person,  when  void,  696w 

defective  service  of  process,  effect  of,  4TU 

entirety  of,  696. 

lien  of,  when  commencee,  641. 

persons  not  parties  to  the  record,  when  bound  by,  SOS. 

relief  from  in  equity  based  upon  unauthorised  appearance  of 
attorney,  846. 

relief  from  in  equity  will  not  be  granted  without  a  showing  of 
merits,  844. 
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JITDOMBNT,  sureties,  when  bound  by  judgments   against  ISieIr 

principal^  126. 
▼old  as  to  one  defendant,  when  Toid  as  to  all,  596b 
JUDICIAL  SALES,  crops  growing  upon  land,  whether  pass  by*  fOk 
4VUY  TBIAL,  counsel,  statements  of,  when  Improper  and  what  so- 

tion  the  court  should  take  thereon*  340. 

LBA8BS»  reformation  of;  6201 
LIBBL,  definition  of,  56. 

joint  liability  for,  67. 

presumpU<Hi  of  injury  and  damages  fronit  401. 

liABBLI.GB,  Told,  effect  of  the  parties  living  together  after  the 

impediment,  to  their  marriage  has  been  remoyed,  25L 
MARRIED  WOMEN,  estoppel  against,  887. 
judgments  confessed  by,  yalidity  of,  887. 
reformation  of  contracts  of,  611,  612. 
MASSES,  bequests  for  are  deemed  to  be  superstitious  uses  In  Bnf- 

land,  118. 
bequests  for  cannot  be  attacked  In  this  country  as  superstitious, 

119. 
bequests  for,  mode  of  making  unobjectionable  pointed  oat»  121^ 

122. 
bequests  for,  on  what  ground  may  be  held  inyalid,  118. 
bequests  for,  purpose  of  Is  not  inyalid,  120. 
bequests  for,  when  invalid  for  want  of  a  beneficiary*  12L 
bequests  for,  whether  are  for  a  religious  use,  120. 
bequests  for,  whether  create  a  private  trust,  121. 
bequests  for,  whether  create  a  public  charity  or  a  charitable 

trust,  120. 
bequests  for,  wheth^  may  create  and  direct  gifts  for  a  legal 

purpose,  121. 
superstitious  uses,  statutes  concerning,  whether  forbid  bequests 

for,  119. 
MASTER  AND  SERVANT,  promise  of  master  to  remove  defect^ 

how  many  may  be  relied  upon  by  servant,  146. 
willful  acts  of  servant,  liability  of  master  for,  108. 
MAYHEM,  definition  of,  771. 

dissevering  a  member  which  Is  subsequentiy  replaced  and  re- 
united, 772. 
ear,  cutting  off  was  not  at  the  common  law,  772. 
ear,  cutting  or  biting  off,  statutes  making  It  a  mayhem,  7791 
eye,  putting  out  Is,  773. 
Indictment  for,  charging  the  crime  In  the  words  of  ttiA  statute 

is  suflSiclent,  776. 
Indictment  for,  what  must  state,  776i, 
intent  essential  to  crime  of,  774. 
Intent,  presumption  respecting,  774. 
nose,  cutting  off  was  not  at  the  common  law,  772,  TIB. 
permanent  injury  is  essential  to  crime  of,  774. 
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MAYHEM,  premeditated  design,  whether  essential  to  crime  of,  774. 
•exual  organs,  Injuries  to  which  constitute  crime  of,  773, 
statutes  changing  the  common-law  definitions  of,  772. 
thumb  or  toe,  shooting  or  cutting  off,  whether  is,  773. 
tooth,  deprlTing  one  of,  when  is,  773. 
MBCHANICS  lilBN,  against  a  plant  consisting  of  separate  buHd- 

Ings,  169. 
against  a  railway  bridge  or  depot,  wheth^  most  be  enf<«ced 

against  the  whole  road,  165. 
conflict  between  and  unrecorded  encumbrances,  61. 
for  work  done  upon  part  of  a  building  or  other  structure,  167. 
separate  structures  and   their   appurtenances  Intended   for  a 

united  use,  168-170. 
•Ingle  structure,  what  is  within  the  meaning  of  the  laws  con- 

cemlng,  168. 
upon  a  bridge  or  depot  constituting  part  of  a  railway,  172. 
vpon  a  new  building  or  structure  added  to  a  pre-existing  plan^ 

170. 
upon  a  new  canal  or  other  extentlon  <tf  Irrigation  works,  174. 
upon  disconnected  buildings,  165,  166. 
upon  disconnected  buildings,  for  work  done  under  a  slni^e  cmi- 

tract,  166. 
upon  disconnected  buildings,  when  may  be  included  In  a  single 

claim,  166. 
upon  flumes  and  ditches  constituting  parts  of  an  irrigation  sys- 
tem, 174-176. 
upon  irrigation  works,  whether  must  extend   orer  the   whole 

thereof,  178. 
upon  mining  claims  must  extend  over  the  whole,  172. 
upon  railways  for  work  done  upon  a  dlylsion  or  part  thereof, 

171. 
upon  railways  must  generally  extend  over  the  whole  thereof,  171. 
upon  several  consolidated  mining  claims,  172,  178. 
MOHTOAGB,  assignment,  mortgagor,  whether  must  take  notioe  of 

recOTd  of,  676. 
assignment,  payment  to  mortgagee  after,  676. 
description  of  indebtedness  in,  when  sufficient,  188L 
grantee  covenanting  to  pay,  liability  of,  40. 
indebtedness  secured  by,  change*  in  form  of,  184. 
power  of  sale  In  continues  after  the  death  of  the  mortgagor, 

715. 
reformation  and  foreclosure  of  In  the  same  suit,  619L 
reformation  of,  517,  5ia 

reformation  of,  evidence  sufficient  to  sustain,  610. 
MUNICIPAL  COBPORATIONS,  defective  sidewalk,  liability  for, 

74a 
defective  sidewalk,  lotowner's  IlablHty  tor  damages  sustained 

by,  74a 
negligence  In  falling  to  perfonn  legislative  or   diseredoiiaiT 

duty,  liability  for,  264. 
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MUNICIPAL    CORPORATIONS,  nuisances,  power  of   to  declaim 

what  are,  744. 
power  of  to  change  use  for  which  property  was  dedicated,  832. 
streets,  liability  of  for  Injuries  suffered  in,  264. 
streets,  when  answerable  for  defects  in,  418. 
MUTUAL  BENEFIT  ASSOCIATIONS,  beneficiaries,  changes  oCi 

OOL 
beneficiarlee,  changes  of,  walTcr  of  defects  in,  002. 
beneficiaries  must  be  of  the  dass  designated  by  their  charters, 

601. 

by-laws,  change  in  cannot  impair  certificates  preyiously  issued, 

683. 
delegation  of  legislatiYe  powers  of,  583. 

NEGLIGENCE,  when  does  not  bar  suits  for  the  reformation  of 

contracts,  408-501. 
tTEGOTIABLE  INSTRUMENTS,  indorsement    accompanied    with 
a  guaranty,  683. 
liability  of  maker  aqd  indorser  is  not  Joint,  680. 
reformation  of,  518,  520. 
NUISANCES,  municipal  corporations,  power  of  to  declare  what  arsk 
744. 

PARENT  AND  CHILD,  adverse  possession  as  between,  287. 

PARTITION   of  estates  in  remainder,  858. 

PARTNERSHIP,  suit  by  one  partner  against,  67& 

PAYMENT  made  by  one  of   seyeral  debtors,  whether  may  ooo- 

tinue  or  reylve  the  liability  of  the  others,  685,  686. 
PRESUMPTION,  respecting  the  laws  of  another  state,  584. 
PRINCIPAL  AND  SURETY,  a  principal  is  not  authorized  to  act  as 
agent  for  his  surety,  684. 
one  surety  cannot  consent  to  an  extension  of  time  for  another, 
684. 
PROCESS,  malicious  abuse  of,  what  is,  42. 

nonresident  coming  within  the  state,  when  exempt  from  serrioe 
of,  734. 
PUBLIC  OFFICERS,  removal,  power  of  must  be  strictly  pursued, 

775. 
PUBLIC  SCHOOLS,  boards  of  trustees,  powers  of   to   formulate 
rules  and  regulations,  332. 
colored  children,  rights  of  In,  335-337. 

colored  children,  separate  schools  may  be  provided  for,  336,  837. 
conduct  of  pupils  when  out  of  school  Is  not  a  subject  of  regular 

tion  by  the  school  authorities,  335. 
discipline,  duty  of  teachers  to  maintain,  330,  331. 
nonattendance  of  pupils,  right  to  exclude  for,  384. 
pupils,  immoral  character,  may  be  excluded  for,  338. 
rules  and  regulations  for,  power  of  teachers  to  formulate  and 

enforce,  330. 
rules  and  regulations  need  not  be  matters  of  record,  332. 
rules  for  government  of  pupils  must  be  respected,  334,  835w 
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PTJBLJO  SCHOOLS,  rules,  for  noncompliance  with  which  pupils 
may  be  suspended  or  expelled,  833,  334. 

rules  respecting  pupils  when  reasonable  and  lawful,  886,  337. 

rules  respecting  religious  obseryances,  333,  334. 

rules  respecting  tardiness  of  pupils,  334. 

rules  requiring  pupils  to  write  compositions  or  to  participate  la 
oratorical  exercises,  334. 

rules  that  pupils  should  pursue  prescribed  studies,  833,  88S. 

suspension  of  pupils  for  acts  done  out  of  school,  333. 

suspension  of  pupils,  for  what  causes  permissible,  888. 

suspension  of  pupils  need  not  necessarily  be  for  infraction  of 
some  written  or  published  rule,  333. 

suspension  of  pupils,  power  of  teachers  to  direct,  831,  882. 

suspension  or  expulsion  of  pupils  for  tardiness  or  absence,  888. 

suspension  or  expulsion  of  pupils,  for  what  causes  cannot  be 
enforced,  835. 

suspension  or  expulsion  of  pupils,  for  what  causes  may  be  en- 
forced, 836. 

suspension  or  expulsion  of  pupils  without  a  hearing,  88S. 

teachers,  power  of  to  enforce  obedience,  331. 

teachers,  power  of  to  suspend  pupils,  881. 

yaccination  of  children  attending,  when  may  be  required,  888i 

RAILWAYS,  station,  passenger  Jumping  from  train  because  It  does 
not  stop  at,  87. 

station,  passenger  must  Inform  himself  at  which  his  train  stops, 
87. 
RAILWAY  OORPORATIONS,  absolute  safety  of   machinery   and 
appliances  Is  not  guaranteed  by,  788,  740. 

appliances  and  machinery  which  must  furnish  for  use  of  em- 
ployes, 741. 

appliances,  best  known,  duty  of  to  furnish  and  use,  788,  739. 

appliances,  in  common  use,  furnishing  of  relieves  them  from 
liability  to  their  employ^,  740. 

appliances,  reasonably  safe  must  be  furnished  for  use  ot  em* 
ploy6s,  741. 

care  to  be  exercised  in  adopting  and  using  machinery  and  ap- 
pliances, 740. 

coupling  cars,  employes  assume  risks  attendant  upon,  740. 

custom  of  using  dangerous  appliances  does  not  protect  from 
liability  to  their  employte,  742. 

employes,  duty  of  to  furnish  with  safe  and  suitable  appliances, 
788. 

employes  remaining  in  service  of  after  knowledge  of  defects 
In  machinery  and  appliances  assume  risk  of,  738. 

error  of  Judgment  in  selecting  appliances  of  machinery  cannot 
render  them  liable  to  employes,  789. 

Mgligence,  wh^i  not  Imputable  to  from  continuing  to  use  ap^ 
pliances  and  machinery,  738b 
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RAILWAY  GOBPORATIONS,  new  and  Improyed  appUanca  for 

the  safety  of  employte,  duty  to  furnish,  cases  maintaining* 

741,  742. 
new  appliances  and  invention,  dnty  of  to  adopt  for  the  safety 

of  their  employte,  7S9. 
EBFOBBIATION  OF  C0NTRA0T8,  against   judgment   creditors, 

503. 
against  whom  may  be  decreed,  503. 
against  whom  may  not  be  decreed,  502,  504. 
and  enforcement  of  by  the  same  decree,  483. 
assignments  may  be  reformed,  504. 
because  the  parties  mistook  the  legal  effect,  48Qw 
bills  of  sale  may  be  reformed,  505. 
bonds,  reformation  of,  506. 
burden  of  proof  in  suits  for,  405. 
caution  to  be  exercised  in,  483. 

complaint  in  suits  for  must  show  it  to  be  against  good  con- 
science to  allow  the  contract  to  stand  as  written,  487. 
complaint  in  suits  for,  wheth»  may  charge  fraud  or  mistake  In 

the  altematiye^  487. 
courts  of  law  have  no  Jurisdiction  over,  48L 
creditors  of  the  party  cannot  re&ist  right  of,  502^ 
deeds,  instances  of  reformation  of,  507. 
deeds  or  other  writings  affecting  the  title  to  real  property,  0061 

507. 
demand  for,  whetiier  must  precede  suit  for,  480. 
equity  of  the  party  seeking  must  be  superior  to  that  oC  Unb 

party  resisting,  480. 
errors  of  law  and  errors  of  fact,  relative  imp<Mrtance  <tf,  487. 
eividence  must  prove  what  the  parties  intended  to  express,  488b 
evidence,  parol  is  admissible  to  sustain  suit  for,  481,  482. 
eividence  to  establish  mistake  must  be  dear  and  satisfactory, 

482. 
evidence  to  sustain  must  be  clear,  convincing,  and  satisfactory, 

483. 
evidence  to  sustain,  whether  must  be  beyond  reasonable  donbC 

484. 
executory  contracts,  whether  subject  to»  481* 
for  fraud,  482. 
toir  mistake,  483. 

for  mistake  in  the  description  of  property,  500. 
fraud  as  a  ground  for,  487,  488. 
fraud  in  drawing  a  contract  different  from  that  agreed  opoiV 

48a 
fraud,  negligence  in  not  discovering,  488,  488. 
grounds  for,  484. 

Ignorance  or  illiteracy  of  one  of  the  parties  as  a  ground  fdr,  480l 
Innocent  purchasers  cannot  be  prejudiced  hj,  603,  604. 
tnsurance  policies.  514-517. 
Intention  of  the  parties,  483,  484. 
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BBFOBMATION  OF  OONTBAOTS,  Judgment  dlrecQng^  effect  oi; 
002. 

Jnrisdictioii  of  Is  Tested  In  conrts  ot  equity*  4SL 

laches  does  not  preclude,  604. 

leases,  620. 

married  women,  reformation  of  c<mtracts  of,  611,  512. 

misapprehension  of  the  legal  effect  of  words  used,  wlien  a 
ground  for,  488,  489. 

mistake,  evidence  to  establish,  483. 

mistake  In  respect  to  an  extrinsic  fact  will  not  Justify,  491. 

mistake  in  the  legal  effect  of  an  instrument,  whether  a  ground 
for,  487. 

mistake  in  the  use  of  language  as  a  ground  for,  488. 

mistake  in  which  but  one  party  participated,  489,  490. 

mistake  Justifying  must  be  about  a  matter  material  to  the  con- 
tract, 490. 

mistake  Justifying  must  be  common  to  both  imrtles,  400. 

mistake  of  fact  which  will  Justify,  490. 

mistake  of  law  as  a  ground  for,  487,  488. 

mistake  of  law,  attempt  to  take  unconscionable  adTantage  ot 
489. 

mistake  of  law  caused  by  fraud,  498. 

mistake  of  law,  definition  of,  490. 

mistake  of  law  whereby  the  parties  failed  to  express  flieir  eon- 
tract  correctly,  480. 

mistake  resulting  from  carelessness,  402. 

mistake  resulting  from  negligence,  600. 

mistake,*  when  Justified  on  account  of,  486b 

mortgages,  617. 

must  be  to  conform  to  the  true  agreement  of  the  parties*  486L 

mutual  mistake  which  will  Justify,  defined,  490,  401. 

negligence  in  not  examining  the  contract,  whether  predudesi 
600,  601. 

negligence,  when  does  not  bar  suit  for,  498,  480i 

nci^tlable  instruments,  619. 

new  contract  will  not  be  made  for  the  parties*  487* 

plea  or  answer  In  suits  for,  497* 

pleadings  in  suits  for,  496^ 

pleadings  must  show  why  the  Unxm  of  the  eontrmct  hsppenoA 
to  be  incorrectly  stated,  497* 

policies  of  insurance,  481*  488. 

releases,  620. 

relief  which  may  be  granted  In  addition  to,  48Qw 

sealed  writings,  620. 

statute  of  frauds  does  not  present,  601. 

to  conf<H:m  to  the  lntenti<m  of  the  parties^  482. 

Tolnntary  conyeyances,  614,  620. 

when  unnecessary,  481,  606. 

where  the  contracts  are  such  as  the  parties  intended  at  the  time 
of  executing  them,  485. 
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BBFORMATION   OF   GONTBACTS,  where  there  to  an  adequate 
remedy  at  law,  48S. 
wUIa,  521. 

SEDUCTION*  willingness  to  marry,  whether  constltatee  a  defense 

to  a  prosecution  for,  203. 
SHERIFFS'  DEEDS,  reformation  of,  514. 
SHIPPING,  admiralty  jurisdiction  of  state  courts,  ei, 

lien  for  fright,  61. 
SOOIEIIES,  unincorporated,  whether  may  be  donees  of  a  charitable 

trust,  565. 
STATUTE  OF  FRAUDS,  reformation  of  contracts  is  not  prevented 

by,  501. 
STATUTES  OF  LIMITATION,  acknowledgment  of  debt  by  one  of 
seyeral  administrators  or  executors,  691. 
Acknowledgment  or  part  payment  made  by  one  codebtor  before 

the  statute  has  run,  687-689. 
acknowledgment  or  payment  by  one  debtor,  when  binds  or  af« 

fects  another,  684. 
are  now  regarded  as  statutes  of  repose,  690. 
burden  of  proof  under  plea  of,  707. 
effect  of,  690. 

payment  by  an  unauthorized  person  does  not  affect  the  rights 
of  the  debtor  after,  684. 
SUPERSTITIOUS    USES,    English   statutes   concerning,   whether 
adopted  in  the  United  States,  11& 
laws  respecting  not  recognized  In  the  United  StateSt  119l 

TAXATION   must  be  for  public  purposes  only,  672. 
of  property  used  in  interstate  commerce,  229. 
on  the  transmission  of  estates  by  derise  or  inheritanos^  €T2L 
situs  of  personal  property  for  purposes  of,  229. 

TAX  DEEDS,  reformation  of,  514. 

TRUSTS,  reyocation  of  voluntary,  864. 

USURY,  recovery  of  moneys  paid  as,  877. 

VENDOR'S  LIEN,  assignee,  whether  may  enforce,  64flL 
VOLUNTARY  CONVEYANCES,  reformation  of,  52L 

• 

WAREHOUSEMAN,  assignee  of  Invalid  receipt  of,  880l 

defined,  880. 
WILLS,  attesting  witness,  executors,  when  may  be,  64* 

of  unmarried  women,  when  revoked  by  their  snbseqiient 
rlage,  64. 

reformation  of,  521. 
WITNESS,  expert,  when  may  testify  as,  822. 
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ABBRByiATION& 
See  Contracts,  5. 

ABUSS  OF  PROCBSa 
See  Process^  7,  & 

AOTIONS 

1.  AOKON-BIGHT  OP,  BY  ONE  IN  POSSESSION,  FOB  IN- 
JURY TO  PROPERTY.— One  haying  the  possession  of  property  may 
maintain  an  action  against  a  wrongdoer  for  an  injury  thereto,  which 
cannot  be  defeated  by  showing  the  title  to  be  in  some  one  else  than 
the  plaintiff.    (Sheridan  Gas  etc.  Co.  r.  Pearson,  402.) 

2.  ACmONa-TORT— VENUE.— For  the  puri)ose  of  redress,  it 
is  immaterial  where  a  tort  is  committed,  and,  the  wrong  being  per- 
sonal, the  action  is  transitory  and  may  be  brought  in  the  Jurisdic- 
tion where  the  wrongdoer  may  be  found.  (Meyers  ▼•  Chicago  etc« 
Ry.  Co.,  579.) 

3.  ACTIONS  FOR  WRONGFUL  DEATH— VENUE.— An  action 
may  be  brought  in  the  courts  of  one  state  for  a  wrongful  act  or 
omission  occurring  In  another  state  by  which  death  is  cansed,  if 
the  statute  of  the  latter  state  gives  a  cause  of  action  for  such 
wrong.    (Meyers  y.  Chicago  etc.  Ry.  Co.,  579.) 

4.  ACTION  — WHEN  DEEMED  COMMENCED.- An  action 
against  a  foreign  corporation  must  be  regarded  as  commenced  within 
one  year  after  the  cause  thereof  accrued,  if  within  that  time  a  com- 
plaint is  filed  and  a  summons  Issued  in  good  faith,  though  it  is  not 
served  within  the  year,  and  the  complaint  does  not  state  that  the 
defendant  is  a  foreign  corporation  nor  disclose  the  names  of  its 
agents  on  whom  process  can  be  served.  (Georgia  Home  Ins.  Co.  t. 
Holmes,  611.) 

See  Negligence,  4-7. 

ADMIRALTl. 

1.  CONSTITUTIONAL  LAW.-MARITIME  LAWS  CANNOT  BH 
CONTROIiLBD  BY  THE  CONSTITUTION  AND  STATUTES  OF  A 
STATE  in  opposition  to  an  enactment  by  Congress.  (Loughin  t. 
McCaulley,  872.) 

2.  VESSELS— PRACTICJE  IN  THE  STATE  COURTS.— If  the 
owners  of  a  vessel  are  sued  in  a  state  court  for  a  liability  alleged 
to  have  resulted  from  their  negligence  in  the  operation  of  a  vessel, 
they  should  be  permitted  to  show  the  value  of  such  vessel  and  their 
respective  ownerships  therein,  and  the  jury  should  be  Instructed  to 
find  the  value  of  the  vessel  and  the  proportion  of  the  ownership  of 
the  defendants,  to  the  end  that  none  of  them  should  be  held  answer- 
able beyond  the  value  of  his  intarest  (Loughin  y.  McCaulley, 
872.) 

3.  VESSELS— THE  STATE  COURTS  ARE  CONTROLLED  BY 
THE  ACTS   OF   CONGRESS   LIMITING   THE   LIABILITY   OF 

(9m 
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OWNBR8  OF  VESSELS.— If  sncb  were  not  tbe  case.  It  would  be  the 
duty  of  the  state  court,  apon  bringing  an  action  therein  seeking  to 
enforce  an  alleged  canse  of  action  against  the  owner  of  a  vessel,  to 
decline  to  exercise  Jurisdiction  thereof,  if,  by  so  doing,  it  woold  im- 
pose or  enforce  a  liability  forbidden  by  an  act  of  Ctongresa.  (Lon- 
gliln  ▼.  McCauUey,  872.) 

4.  DEATH  OF  HUMAN  BEING— LIABILITY  OF  OWNERS  OF 
VESSELS  FOR.— The  acts  of  Congress  limiting  the  liability  of  the 
owners  of  Tessels  to  their  shares  or  interests  therein  apply  to  liabil- 
ities for  causing  the  death  of  a  human  being  through  the  negligent 
operation  of  such  vesseL    (Loughin  t.  McCaulley,  872.) 

fi.  SHIPPING— LIEN  ENFORCEMENT  IN  ADMIRALTY-JUR- 
ISDICTION.—If  a  shipowner  has  a  lien  upon  goods  enforceable  in 
the  admiralty  courts,  the  owner  thereof  cannot  recover  them  by 
replevin  in  the  state  courts.  (Warehouse  etc  Supply  Co.  ▼•  Gal- 
vln.  67.) 

0.  SHIPPING— LIEN  FOR  FREIGHT— ADMIBAI/TY  JURIS- 
DICTION.—If  a  shipper  fails  to  furnish  or  delirer  to  the  vessel  the 
full  amount  of  goods  which  he  has  contracted  to  furnish  or  deliver, 
the  lien  of  the  vessel  upon  the  goods  so  furnished  or  delivered  is 
enforceable  in  admiralty,  whether  the  action  is  treated  as  one  to 
recover  freight  or  to  recover  damages  for  the  nonperformance  of  a 
eontraet   (Warehouse  etc.  Supply  Co.  t.  Galvin,  67.) 

Bee  Shipping. 

ADMISSIONS. 
See  Agency*  L 

ADOPTION. 

1.  (mLDRBN— ADOPTION  OF.— The  consent  of  the  parents  of 
•i  child  Is  not  necessary  to  its  valid  adoption  by  another,  where  the 
statute  upon  the  subject  is  silent  respecting  the  assent  cl  the  natural 
parents.    ((Tlarkson  t.  Hatton,  636.) 

2.  AN  ADOPTED  CHILD  IS,  IN  A  LEGAL  SENSE,  THE 
CHILD  BOTH  of  its  natural  and  of  its  adopting  parents,  and  is 
entitled  to  inherit  from  each  as  their  child.  (COarkson  t.  Hatton, 
635.) 

8.  AN  ADOPTED  CJHILD  IS  NOT  A  BODILY  HEIR.— Hence 
a  conveyance  to  A.  B.  and  his  bodily  heirs  cannot,  upon  the  death 
of  A.  B^  rest  any  estate  in  his  adopted  child.  (Clarkson  t.  Hatton, 
635.) 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION  BY  PARENT  AGAINST  CTHILD.- 
Possession  of  land  acquired  by  a  father  under  a  conveyance  made 
to  his  infant  child,  and  delivered  to  him,  can  never  be  the  founda- 
tlon  of,  nor  ripen  into,  a  prescriptivB  title  in  his  favor,  (Paricer  t. 
Salmons,  291.) 

2.  ADVERSE  POSSESSION  BY  PARENT  AGAINST  CHILD.— 
Possession  of  land  acquired  by  a  father,  under  a  conveyance  to  his 
infant  child,  delivered  to  him,  and  continued  long  after  such  child 
reaches  majority,  does  not  ripen  into  a  title  by  prescription  in  his 
favor,  without  any  conveyance  to  him,  or  holding  other  than  by 
virtue  of  his  original  entry.    (Parker  v.  Salmons,  291.) 

8.    ADVERSE  POSSESSION  BY  PARENT  AGAINST  CHILD.- 

Possession  of  land  acquired  by  a  father  under  a  conveyance  to  his 
infant  child,  delivered  to  him,  and  continued  long  after  such  child 
attains  majority,  under  a  concealment  from  the  grantee  of  the  ex- 
istence of  such  conveyance,  together  with  the  exercise  of  rights 
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of  ownership  by  renting  to  the  grantee  a  portion  of  the  land  while 
the  latter  has  no  knowledge  of  his  title,  does  not  sustain  a  claim 
of  title  by  prescription  so  as  to  enable  the  father  or  his  representa- 
tive to  recover,  against  the  grantee,  possession  taken  by  the  latter 
after  acquiring  knowledge  of  the  existence  of  his  title  under  such 
conveyance.    (Parker  t.  Salmons,  291.) 

See  Ejectment,  4. 

AFFIDAVITS. 
See  Attachment,  6,  7;  Notaries  Pabllc»  S;  & 

AGBNOT. 

L  PRINCIPAL  AND  AGENT.— ADMISSIONS  of  an  agent  while 
he  haa  the  business  in  contest  In  hand  are  competent  evidence 
against  the  principal.    (Albert  v.  Mutual  Life  Ins.  CJo.,  693.) 

2.  AGENCY— KNOWLEDGE  OF  AGENT  AS  KNOWLEDGE 
OF  PRINCIPAL.— If  an  agent  knows,  or  by  ordinary  care  can  ascer- 
tain, the  purpose  for  which  Implements  contracted  to  be  furnished 
are  to  be  used,  his  knowledge  is  the  knowledge  of  hla  principal. 
(Neal  ▼•  Pender-Heyman  etc.  Co.,  697.) 

See  Contracts,  12;  Insurance,  69i 

ANIMALS. 

ANIMAL&~BEE&~RIGHT  OF  PROPERTY  IN.— The  mere 
finding  of  bees,  in  a  bee  tree,  on  another's  land,  gives  the  finder  no 
right  to  them  or  to  the  tree.    (State  y.  Repp,  463.) 

APPEAU 

1.  APPELLATE  PRACTICE.— ERROR  NOT  PREJUDICIAL 
cannot  work  a  reversal  of  the  Judgment    (Farwell  Co.  v.  Wolf,  22.) 

2.  APPEAL— ORDERS.— An  order  of  the  superior  court  overrul- 
ing a  motion  to  dismiss  an  appeal  from  a  Justice's  Judgment  is  not 
appealable.    (Durham  Fertilizer  Co.  v.  Marshbum,  708.) 

3.  APPEAL— WHAT  CANNOT  BE  FIRST  RAISED  ON.— An 
objection  to  a  departure  from  the  cause  of  action  stated  in  the  com- 
plaint  cannot  be  raised,  for  the  first  time,  in  the  appellate  court 
(MiUs  V.  Hart,  241.) 

4.  APPELLATE  PROCEDURE-HARMLESS  ERROR.— If  a 
court  refuses  to  permit  the  defendant  to  amend  his  answer,  but 
nevertheless  receives  evidence  upon  all  the  issues  tendered  by  the 
proposed  amendment  and  gives  such  evidence  full  consideration,  no 
injury  can  have  resulted  from  such  refusal.  (Pacific  R.  M.  Ck>.  ▼• 
Bear  Valley  Irrigation  Co.,  158.) 

5.  APPEAL— TESTING  COMPLAINT  FOR  THE  FIRST  TIME 
ON.— The  question  as  to  the  sufficiency  of  a  complaint  which  omits 
the  statement  of  a  material  fact  essential  to  a  right  of  recovery,  may 
be  raised  for  the  first  time  on  appeaL  (Metropolitan  Life  Ins.  Ck).  v. 
McCormick,  392.) 

6.  APPEAL— WHAT  STATEMENT  BY  COURT  IS  NOT  RE- 
VERSIBLE ERROR.— If  witnesses  are  absent  when  they  are  called 
to  testify,  during  the  trial  of  a  cause,  it  is  improper;  but  not  re- 
versible error,  for  the  court  to  remark,  in  the  presence  of  the  Jury, 
"I  do  not  feel  disposed  to  keep  this  Jury  waiting  at  the  expense  of 
the  county  to  suit  the  convenience  of  saloonkeepers  and  gentlemen 
of  elegant  leisure."    (Frankfort  v.  Coleman,  412.) 

7.  APPEAL-CONFLICTING  EVIDENCE.— THE  VERDICT 
OF  A  JUKY  will  not  be  disturbed  on  appeal,  where  the  evidence  Is 
confiicting,  if  there  is  some  evidence  to  sup];>ort  it,  no  matter  what 
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the  appellate  trlbnnal  may  think  about  the  preponderance  of  tbe 
eridence.    (Frankfort  y.  Coleman,  412.) 

a  APPEAI^BEVIKW  OF  FINDING  OF  FACT— CONFLIC?r- 
ING  BVIDENCS-DEPOSITIONS.— If  there  is  any  legal  and  com- 
petent evidence  to  support  a  finding  of  fact,  it  is  a  general  rule 
that  the  Judgment  will  not  be  disturbed,  though  the  evidence  is 
conflicting.  The  fact  that  some  of  the  evidence  is  in  the  form  of 
depositions  does  not  make  It  the  duty  of  the  court  to  sift  tbe  evi- 
dence to  determine  on  which  side  it  preponderates,  where  the  larger 
and  more  material  part  of  the  evidence  is  oral  testimony,  and  the 
court  cannot  say  that  the  finding  is  wrong.  The  general  rule,  at 
most,  is  modified  only  as  to  the  depositions.    (Lathrop  v.  Tracy,  229.) 

9.  APPEALr-QUESTIONINa  FACT  DECLARED  OR  AD- 
MITTED.—An  express  statement  or  admission  by  a  party  In  a  plead- 
ing, as  that  a  will  left  a  life  estate  in  certain  real  property  to  a  per- 
son named,  cannot  be  questioned  by  him  on  appeaL  (Floete  ▼. 
Brown,  434.) 

10.  APPEAL— AFFIRMATIVE  RELIEF— WHEN  DEFEND- 
ANT CANNOT  CLAIM  ON  PLAINTIFF'S  APPEAL.— Upon  an  ap- 
peal by  the  plaintiff  from  a  denial  of  his  request  for  a  nunc  pro 
tunc  order  requiring  the  clerk  to  record  a  former  decree,  the  de- 
fendant can  claim  no  afllrmative  relief  by  reason  of  a  motion  made 
by  himself  for  leave  to  answer,  where  no  ruling  was  made  upon 
such  motion,  and  he  took  no  appeal.    (Day  v.  Goodwin,  465.) 

11.  JUDGMENTS  REFUSING  TO  DISMISS  ACTIONS  ARE  NOT 
APPEALABLE.— The  remedy  is  to  note  an  exception  to  the  refusal 
to  grant  the  motion  to  dismiss  and  have  it  considered  an  appeal  from 
the  final  Judgment    (Cooper  v.  Wyman,  731.) 

12.  APPEAL,  WHERE  PART  ONLY  OF  RELIEF  PRAYED 
FOR  IS  GRANTED.- If  a  court,  in  express  words,  grants  a  part  of 
the  relief  prayed  for,  the  effect  of  the  Judgment  is  to  deny  the  other 
part  of  such  relief,  although  there  are  no  express  words  of  denial. 
Hence,  on  appeal  from  the  Judgment  rendered, the  plaintiff  may  have 
considered  his  right  to  the  relief  denied.    (Floete  v.  Brown,  434.) 

13.  APPEAL.— QUESTIONS  OF  JURISDICTION  may  be  raised 
at  any  time  and  in  any  court  where  the  case  is  pending.  A  motion 
to  dismiss  an  appeal  from  a  Justice's  Judgment,  based  on  want  of 
proper  service  of  process,  may  be  made  at  any  time  in  the  superior 
court    (Durham  Fertilizer  Co.  v.  Marshbum,  708.) 

14.  APPEAL-JURISDICTION.— If  a  Justice  of  the  peace  has  not 
obtained  Jurisdiction  of  a  party  by  reason  of  the  nonservlce  of  pro- 
cess in  a  matter  in  which  he  has  exclusive  original  Jurisdiction,  the 
superior  court  cannot,  on  appeal,  obtain  Jurisdiction  of  such  party 
by  ordering  a  summons  to  issue  to  bring  him  before  it  The  superior 
court  cannot  create  original  Jurisdiction  on  appeaL  (Durham  Fer- 
tilizer Co.  V.  Marshburn,  708.) 

15.  APPELLATE  PROCEDURE.— IF  A  JOINT  ASSIGNMENT 
OF  ERROR  is  made  by  a  husband  and  wife,  it  will  be  held  good  as 
to  both  if  good  as  to  the  wife.    (Magel  v.  Miiligan,  382.) 

16.  APPELLATE  PROCJE DURE— WHEN  NOT  CONTROLLED 
BY  THE  PROBATE  PROCEDURE  ACT.— Where  the  remedy 
sought  by  or  against  an  estate  is  not  provided  by  the  probate  pro- 
cedure act,  but  must  be  enforced  under  the  Civil  Code,  an  appeal  is 
governed  by  such  code.  Therefore,  where  the  proceeding  is  to  ob- 
tain a  writ  of  assistance  to  place  a  purchaser  In  possession,  the  ap- 
peal may  be  taken  within  the  time  allowed  by  the  Civil  Code. 
(Roach  V.  Clark,  353.) 

17.  APPELLATE  PRACTICE.— The  action  of  a  trial  court  in  re- 
fusing to  set  a^\de  a  verdict  as  against  the  weight  of  evidence  will 
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not  be  reviewed  aniess  so  manifestly  wrong  as  to  amonnt  to  a  dear 
abase  of  Jndicial  di8cretion«  and  this  occurs  ordinarily  only  when 
there  has  been  practically  no  proper  evidence  which.  If  belleyed* 
would  support  the  verdict    (Maitland  r.  Gilbert  Paper  Oo.,  187.) 

la  APPBIiLATB  PBOOBDURB.— A  BILL  OF  BX0BPTI0N8 
settled  for  one  purpose  may  be  used  for  another.  Hence,  though  It 
was  presented  and  settled  for  the  purpose  of  being  used  on  a  mo- 
tion to  vacate  a  judgment,  it  constitutes  a  part  of  the  record  on  ap- 
peal from  such  Judgment,  and  may  require  its  reversal,  If  thereby 
error,  prejudicial  to  the  appellant,  is  disclosed.   (Foley  ▼•  Foley,  147.) 

19.  APPBAL-COMPLIANCB  WITH  BULBS  OF  COUBT.— Al- 
leged errors,  based  upon  the  admission  or  rejection  of  evidence, 
cannot  be  considered,  though  argued  by  counsel,  where  no  assign- 
ment of  error  has  been  predicated  thereon  as  required  by  a  rule 
of  the  supreme  court.    (Lathrop  v.  Tracy,  229.) 

20.  APPBAL-ABSBNOB  OF  BVIDBNCB-FINDINOS  OF 
COUBT— PRESUMPTION.— It  will  be  presumed,  on  appeal,  whex« 
the  record  does  not  contain  the  evidence,  that  it  was  sufficient  to  sua* 
tain  the  findings  of  the  court    (Hopkins  v.  Burr,  238.) 

21.  APPBAL— ADMISSION  OF  BVIDBNCBi-WHAT  IS  NOT 
PBBJUDlOIAL  EKBOU.— In  a  statutory  action  by  a  wife  against 
her  husband  for  a  failure  to  support  her,  the  admission  of  a  copy  of 
a  decree  of  a  court  of  a  sister  state,  though  improperly  attested,  to 
establish  the  relationship  of  husband  and  wife  between  the  parties, 
such  decree  showlug  that  they  were  marriageable  on  a  certain  date^ 
and  thst  they  were,  on  that  date,  married,  is  not  prejudicial  error, 
where  there  is  other  evidence  which  conclusively  establishes  the  re- 
lationship.   (Poole  V.  People,  2^.) 

22.  APPEAL.— UNDER  THE  DOGTBINB  OF  THE  '^LAW  OF 
THE  CASE/'  the  conclusions  announced  by  an  appellate  court  upon 
the  review  of  a  case  are,  on  a  second  appeal,  res  Judicata  as  to 
the  points  decided,  unless  a  new  and  dllierent  state  of  facts  has 
bean  established  on  the  new  trial.    (Smith  v.  Smith,  2BiL) 

Bee  Judgments,  16;  Trial,  1. 

ASSIGNMENT. 

L  ASSIGNMENTS.- A  CAUSE  OF  AC!TION  FOR  DAMAGES 
arising  from  a  conspiracy  to  defraud,  by  purchasing  and  selling 
goods  without  paying  for  them,  is  not  a  cause  for  damages  done  to 
personal  property,  and  hence  Is  not  assignable.  (Farwell  0>«  ▼•  Wolf, 
22.) 

2.  AN  ASSIGNEE  OF  A  OONTBAGT  FOR  THE  PURGHASB 
OF  LAND  is  not  personally  liable  for  the  unpaid  purchase  price, 
though  the  contract  of  sale  and  purchase  provides  that  its  stipula- 
tions shall  apply  to,  and  bind,  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties.  The  covenant  on  the  part  of 
the  purchaser  is  personal,  and  hence  the  assignee  cannot  be  charged 
with  its  performance.    (Llsenby  v.  Newton,  203.) 

8.  ASSIGNMENT  OF  LEASB-NOTICB  OF  MECHANIC'S 
LIEN— PROTECTION  OF  ASSIGNEE.— If  one  talces  a  lease  of  a 
life  estate  without  actual  notice  of  a  mechanic's  lien  for  materials 
furnished,  and  assigns  the  lease  for  value,  the  lien  of  the  leasehold 
interest,  as  to  him,  is  prior  to  the  mechanic's  lien,  and  the  assignee 
Is  protected,  as  the  assignor  would  be,  notwithstanding  any  actual 
knowledge  the  assignee  may  have  had.    (Floete  ▼.  Brown,  434.) 

8M  Corporations,  4;  Executions,  U;.lIortgag%  7t  iL 

ASSUMPfSIT. 
See  Usory,  !• 
AtL  8r.  Rip.,  Vol.  LXV.- 
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ATTAGHMBNT. 

1.  6ABNISHMBNT.-INDE6TEDNESS    IB   NOT   LIABLB   to 

garnishment  unless  it  is  absolutely  due  as  a  money  demand,  un- 
affected by  liens,  prior  encumbrances,  or  conditions  of  contract,  and 
except  in  case  of  fraud,  the  creditor  cannot  claim  any  higher  rights 
against  his  garnishee  than  the  debtor  could  claim  against  him.  (Hol- 
ker  T.  Hennessey,  642.) 

2.  GARNISHMENT— PROPERTY  RECEIVED  BY  GARr 
NISHEE  AFTER  SERVICE.— Under  a  statute  providing  that  the 
service  of  the  summons  upon  the  garnishee  sliall  attach  and  bin^ 
all  property  belonging  to  the  defendant  in  his  hands  at  the  date  o0 
such  service,  the  garnishee  cannot  be  held  for  property  coming  to' 
his  possession  or  control  after  the  time  of  the  service  of  the  sum- 
mons in  the  proceedings  against  him,  although  it  comes  into  his 
possession  or  control  on  the  same  day  as  the  service.  Such  stat- 
ute cannot  be  construed  as  if  it  read,  "during  the  day  of  such  ser- 
Tice."    (McLean  v.  Sworts,  556.) 

8.  GARNISHMENT.— WHERE  MONEYS  ABB  DEPOSITED 
with  a  third  person  to  secure  him  from  loss  for  becoming  security 
on  a  bail  bond,  such  moneys  are  not  subject  to  garnishment  on  the 
ground  that  such  bond  is  for  some  reason  void.  Its  validity  cannot 
be  determined  in  the  garnishment  proceedings.  (Holker  t.  Hennes- 
sey, 642.) 

4.  GARNISHMENT-JUDGMENT  UPON  DISCLOSURE.— If 
Judgment  is  asked  against  the  garnishee,  upon  his  disclosure,  which 
is  not  evasive,  it  cannot  be  granted  if  the  disclosure  does  not  af- 
firmatively show  the  liability  of  the  garnishee.  (McLean  y.  S worts, 
556.) 

6.  GARNISHMENT— QUESTIONS  WHICH  MAY*  BB  TRIED 
UPON.— In  a  proceeding  by  garnishment,  where  ^e  person  gar- 
nished admits  having  in  his  possession  the  moneys  garnished,  but 
claims  that  they  do  not  belong  to  the  defendant  in  the  writ,  but  have 
been  by  him  transferred  to  another,  the  court,  if  the  plaintiff  claims 
this  transfer  to  be  fraudulent  and  void  as  against  him,  has  power 
to  try  and  determine  this  issue.  (People's  Bank  ▼.  Smith  Bros.  &  Co., 
618.) 

6.  MOTION  FOR  NUNC  PRO  TUNC  ORDER  —  AFFIDAVITS 
IN  ATTACHMENT  AND  GARNISHMENT.— If,  while  the  suffi- 
ciency of  affidavits  in  attachment  and  garnishment  Is  under  con- 
sideration by  the  court,  additional  affidavits  are  simply  filed  with 
the  clerk,  and  the  former  are  subsequently  held  to  be  insufficient, 
a  motion  for  a  nunc  pro  tunc  entry,  showing  that  such  additional 
affidavits  were  so  filed  as  of  a  prior  date,  is  properly  overruled, 
where  the  additional  affidavits  could  only  have  been  properly  filed  In 
open  court  and  by  leave  of  the  court  (Teutonia  Loan  etc  Co.  t. 
Turrell,  419.) 

7.  ATTACHMENT  AND  GARNISHMENT— PROCEEDINGS 
IN,  ARE  DEPENDENT  UPON  SUFFICIENT  AFFIDAVITS.- 
After  affidavits  In  attachment  and  garnishment  have  been  held  in- 
sufficient, no  subsequent  proceedings,  based  on  such  affidavits,  are 
valid  until  new  and  sufficient  affidavits  are  filed.  (Teutonia  Loan 
etc.  Co.  V.  Turrell,  419.) 

8.  GARNISHMENT.— A  FOREIGN  INSURANCE  COMPANY 
cannot  be  garnished  in  a  state  where  It  does  business  through  ao 
agent,  by  a  resident  thereof  on  account  of  its  indebtedness  to  a 
nonresident  defendant,  arising  from  a  loss  occurring  in  another  state, 
especially  where  under  the  statute  such  defendant  cannot  maintain 
an  action  on  his  claim  within  the  state.  The  voluntary  appearance 
of  such  defendant  in  the  main  action  does  not  confer  jurisdiction 
in  the  garnishment  proceeding.    (Morawets  ▼.  Sun  Ina.  Offlce»  434 
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«.  GARNISHMENT-FOREIGN  CORPORATIONS.-A  NGN- 
RESIDENT  CREDITOR  cannot  have  his  property  in  a  debt  seized 
in  a  state  to  which  the  debtor  corporation  may  resort  merely  for 
the  purpose  of  doing  business  through  agents,  when  the  claim 
arises  on  a  contract  not  to  be  performed  within  the  state,  and  the 
debtor  does  not  reside  therein.  A  debt  has  no  situs  for  the  puN 
pose  of  garnishment  in  a  state  of  which  the  plaintiff,  the  defend- 
ant, and  the  garnishee  are  all  nonresidents,  although  the  latter  is 
a  foreign  corporation  which,  by  general  provisions  of  a  state  stat- 
ute, is  subject  to  garnishment  in  such  state.  (Morawetz  v.  Sun  Ins. 
Office,  43.) 

10.  PARTIES.— IN  A  SUIT  FOUNDED  UPON  a  garnishment,  it 
Is  not  necessary  to  "make  either  the  Judgment  debtor  or  his  debtor 
parties,  where  the  object  of  the  suit  is  to  reach  property  or  moneys 
transferred  to  the  defendant  therein  by  the  Judgment  debtor.  (Ha- 
selton  ▼.  Douglas,  122.) 

Bee  Executions,  11. 

ATTORNEY  AND  CLIENT. 

!•  ATTORNEY  AND  CLIENT-RELrATION  OF,  WHEN  DIS- 
SOLVED  BY  OPERATION  OF  LAW.— If  a  member  of  a  law  firm 
accepts  the  office  of  Judge  of  a  court,  that,  so  far  as  he  is  concerned, 
effects  a  termination  by  operation  of  law,  of  the  relation  of  attorney 
and  client'  (Justice  v.  Lairy,  405.) 

2.  ATTORNEY  AT  LAW— DIVISION  OF  FEES  AFTER  DIS- 
SOLUTION OF  FIRM.— If  an  attorney  at  law,  who,  is  a  member  of 
a  law  firm,  becomes  a  Judge  of  a  -court,  his  contract  of  employment 
in  pending  business  is  of  a  divisible  nature,  under  which  he  may  re- 
cover for  services  of  which  the  client  has  already  had  the  benefit, 
but  he  has  no  interest  in  any  fees  for  services  rendered  by  the  re- 
maining member  of  the  firm  In  concluding  that  particular  business. 
(Justice  y.  Lairy,  405.) 

8.  ATTORNEYS  AT  LAW— PARTNERSHIP  BETWEEN,  DIS- 
SOLUTION OF,  BY  OPERATION  OF  LAW.— If  a  member  of  a  law 
firm  accepts  the  office  of  Judge  of  a  court,  that  act  effects  an  imme- 
diate dissolution  of  the  firm  by  operation  of  law,  whether  his  co- 
partners consent  to  his  withdrawal  from  the  firm  or  not,  (Justice  t. 
Lairy,  405.) 

4.  ATTORNEYS— PRIVILEGED  COMMUNICATIONS.- Where 
an  attorney  represents  all  the  parties  in  the  settlement  and  adjust- 
ment of  a  controversy,  he  will  not,  in  a  dispute  between  them  and  a 
third  person,  be  compelled  to  disclose  any  communication  made  to 
him  by  any  of  them  while  in  the  exercise  of  such  professional  em- 
ployment; but  In  a  dispute  between  his  former  clients  themselves,- 
be  is  not  prohibited  from  making  disclosure  of  anything  communi- 
cated in  the  presence  of  all  concerned  or  intended  for  the  informa- 
tion of  all.    (Minard  r.  Stillman,  815.) 

6.  ATTORNEYS— PRIVILEGED  COMMUNICATIONS.— Where 
a  controversy  arises  between  an  attorney  and  one  of  his  former 
clients,  he  cannot  shield  himself  from  testifying  on  the  ground  that 
to  do  80  would  be  a  breach  of  professional  confidence.  Hence,  where 
an  attorney  representing  a  person  having  a  claim  against  an  insur- 
ance corporation  admits  receiving  the  amount  thereof,  and  claims 
to  have  paid  certain  portions  of  the  moneys  so  received  by  him  to 
various  parties,  he  cannot,  lii  an  action  against  him  by  his  client  to 
recover  the  moneys  thus  received,  refuse  to  testify  to  whom  such 
payments  were  made,  on  the  ground  that  It  Is  a  matter  of  profes- 
sional confidence  between  blmaelf ,  his  dlenti  and  such  parties.  (Mii^ 
ard  V.  Stillman*  815.) 
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ATTORNEY'S  PEES. 
See  Interest.  2;  Jadgment,  88. 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING—APPLICATION  OP  DEPOSIT 
ON  NOTE.— A  bank  holding  money  on  an  open  account  to  the  credit 
of  a  maker  of  a  note  held  by  it  is  not  compelled  to  apply  the  money 
thereon  before  bringing  suit    (Docter  y.  Riedel,  40.) 

2.  BANKS  AND  BANKING— CHECKS— LIABILITY  OP 
DRAWEE.— The  drawee  of  a  check,  draft,  or  bill  of  exchange  iB  held 
to  know  the  signature  of  the  drawer,  and  makes  payment  at  his  own 
peril  in  case  of  forgery  or  otherwise.  (First  Nat  Bank  v.  First  Nat. 
Bank,  748.) 

8.  BANKS  AND  BANKING— CHECKS— FORGERY— INDOBSB- 
MENT  FOR  COLLECTION— NEGLIGENCE.-If  the  drawer  of  a 
check  indorsed  "for  collection**  has  no  indiTldnal  account  with  the 
bank  upon  which  it  is  drawn,  but  has  an  account  in  a  trust  capacity, 
it  is  negligence  in  the  bank  to  pay  the  check  and  charge  it  to  such 
trust  account;  and  In  case  the  check  turns  out  to  be  a  forgery,  it 
must  stand  the  loss.  (First  Nat  Bank  y.  First  Nat  Bank,  748.) 

4.  BANKING}— CHECK  FORGED  BY  THE  AID  OF  A  RUBBER 
STAMP.— A  bank  paying  a  check  forged  by  the  aid  of  a  rubber 
stamp  fac  simile  of  the  depositor's  signature  is  liable  to  him  for  the 
amount  so  paid  out,  unless  he  was  guilty  of  negligence  whereby  the 
forger  obtained  possession  of  the  stamp.  (Robb  y.  Penn.  Co.  for  Ins. 
of  Liyee,  etc.,  868.) 

6.  BANKS  AND  BANKINGS- CHECKS.-INDORSEMENT  "FOR 
COLLECTION"  on  negotiable  paper,  is  notice  to  the  drawee,  and 
indicates  on  its  face  that  the  indorser  remains  the  owner,  and  that 
his  successiye  indorsees  are  only  his  agents  for  the  sole  purpose  of 
collecting  the  paper  and  remitting  the  proceeds  to  him.  (First  Nat 
Bank  y.  First  Nat  Bank,  748.) 

6.  BANKS  AND  BANKINC»— CHECKS-INDORSEMENT  FOR 
COLLECTION— GUARANTY.— The  indorsement  of  a  check,  draft  oc 
bill  of  exchange  '*for  collection,"  by  other  than  the  payee.  Is  not  a 
guaranty  that  the  name  of  the  drawer  Is  genuine,  but  only  <^  the 
genuineness  of  the  names  of  the  Indorsera.  (First  Nat  Bank  ▼.  First 
Nat  Bank,  748.) 

7.  NEGLIGENCE— RUBBER  STAMP  CONTAINING  A  PAO 
SIMILE  OF  A  SIGNATURE.— The  obtaining  of  a  rubber  stamp  fac 
simile  of  one^s  signature  is  not  unlawful  nor  necessarily  negligent, 
and  does  not  Impose  upon  him  the  duty  of  informing  a  liank  in 
which  he  had  a  deposit  of  the  existence  of  such  stapip,  nor  justify 
the  bank  in  paying  a  check  upon  which  such  stamp  had  been  Im- 
pressed without  authority  by  one  who  had  obtained  possession  there- 
of without  any  negligence  on  the  part  of  such  depositor.  (Robb  y. 
Penn.  Ob.  for  Ins.  of  Liyes,  etc.,  868.) 

8.  BANKS  AND  BANKING— CRIMINAL  RECEIPT  OP  DB- 
PO SIT.— Although  a  portion  of  the  money  for  which  a  certificate 
of  deposit  Is  issued  by  a  bank  consists  of  that  represented  by  a  prior 
certificate  of  deposit  against  the  same  bank  and  surrendered  at  the 
time  that  the  last  deposit  is  made,  the  last  deposit  and  the  certificate 
therefor  must  be  treated  as  if  the  whole  amount  had  been  deposited 
In  cash.   (State  r.  Shoye,  17.) 

9.  BANKS  AND  BANKING- RECEIPT  ON  DEPOSIT,  WHAT 
IS.— If  a  certificate  of  deposit  is  issued  by  a  bank  for  money  receiyed. 
payable  in  one  year,  with  interest,  and  not  subject  to  check,  the 
money  is  receiyed  on  deposit  within  the  meaning  of  a  statute  mak- 
ing It  a  crime  for  an  officer  of  a  bank  to  accept  or  receiye  money  oa 
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deposit  If  be  knowB,  or  has  reason  to  know,  tbat  ttB  tank  Is  mi- 
sate  or  Insolrent.    (State  r.  Shoye,  17.> 

10.  BANKS  AND  BANKING.— TO  PROVE  THB  INSOLVBNOY 
OF  A  BANK  at  the  time  a  deposit  was  made,  evidence  Is  admissible 
of  tlie  amount  of  deposits  in  the  bank,  including  those  for  whldi 
eertl/lcates  not  yet  due  hare  been  issued  and  of  indebtedness  due  to 
AIM  iDsnk  and  Its  Talne  as  part  of  the  assets.    (State  ▼.  ShoTS^  17.) 

4sa  Ooipoxatlons*  6»  8;  Limitations  of  Actions*  IL 

BBB8. 
See  Animals;  Larcenj. 

8CNBFI0IAL  ASSOCIATIOMH 
Bee  Insurance. 

BBQUESTS  FOB  HASSB& 
See  Charities,  2;  Trusts,  4  & 

BILL  OF  BXCBPTION& 
See  Appeal,  IS. 

BONA  FIDE  PURCHASBB» 
See  Mechanic's  Lien,  2. 

BONDS. 

BONDS— ABSENCE  IN,  OF  SPECIFIC  PROVISIONS^ 
AUTHORITY  OF  COURT.— If  a  statute  makes  it  unlawful  for  a 
husband  to  willfully  neglect,  fail,  or  refuse  to  support  his  wife,  and 
authorises  the  acceptance  of  a  bond  conditioned  for  the  support  of 
the  wife  for  six  months,  in  lieu  of  the  penalty,  but  does  not  provide 
a  penalty  for  the  bond,  and  does  not  fix  the  amount  or  time  of  pay- 
ments for  the  wife's  support,  the  court  has  authority,  in  a  prosecu- 
tion under  such  a  statute,  to  provide  a  penalty  for  the  bond,  and  to 
make  specific  provisions  as  to  when  payments  shall  be  made  to  the 
wife^  as  well  as  their  amount    (Poole  r.  People,  245.) 

BUILDING  AND  LOAN  ASSOCIATIONS 

1.  BUILDING  AND  LOAN  ASSOCIATIONS-FORFEITURE 
OF  SHARES— ESTOPPEL.— Members  holding  shares  in  a  mutual 
building  association  who  default  in  the  payment  of  their  monthly 
.installments  of  dues  are  presumed  to  assent  to  the  unauthorized 
act  of  the  directors  in  absolutely  forfeiting  their  shares  and  the 
money  paid  in  thereon,  without  sale  and  without  notice,  shortly 
after  their  default,  and  in  appropriating  the  money  so  paid  in  for 
the  benefit  of  members  in  good  standing,  when  such  members  wait 
for  more  than  four  years  after  such  forfeiture  and  after  the  dis* 
tribution  of  such  money  in  good  faith,  before  they  take  any  steps 
to  protect  their  interests.  In  such  case,  the  defaulting  members 
and  their  assignee  who  brings  the  suit  are  estopped  from  denying 
that  they  have  assented  to  or  ratified  the  unlawful  act  of  the 
directors.    (Barton  r.  Pioneer  Savings  etc.  Co.,  649.) 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— UNAUTHOR^ 
IZBD  ACT  OF  DIRECTORS— ESTOPPEL  OF  SHAREHOLDERa 
It  is  inequitable  for  a  shareholder,  in  a  mutual  building  association, 
knowing  that  an  act  done  by  the  directors  in  good  faith  for  the 
benefit  of  the  association,  such  as  the  unlawful  forfeiture  of  his 
shares  for  delinquency  in  payments,  is  in  fact  unauthorized,  to 
apparently  acquiesce  by  his  silence,  but  secretly  reserve  an  option 
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to  repudiate  the  act  In  case  of  lose,  or  to  enjoy  Iti  benefits  if  It 
proves  profitable.  Fairness  requires  that  the  dissenting  sliare- 
holder  should  act  promptly  and  maice  Imown  liis  objections  with- 
out unreasonable  delay.  If  he  fails  to  do  so,  his  ass^it  to  the 
unauthorized  act  must  be  presumed,  and  he  is  estopped  from  de- 
nying that  he  has  assented  to  or  ratified  such  act.  (Barton  t.  Pio- 
neer Savings  etc  Go^  548.) 

BUILDING  00NTRA0T8L 
See  Ck>ntracta. 

BURDEN  OF  PBOOF. 
See  Ejectment,  8;  Guardian  and  Ward*  2;  Tilmltattona  of  Actions,  % 

OABRIERS. 

1.  CARRIER  OF  PASSENGERS.— A  BLIND  MAN  CANNOT 
LAWFULLY  BE  EXCLUDED  from  a  railway  train  because  he  is 
not  attended  by  any  assistant  (Zachery  t.  Mobile  etc  B.  B.  GOb« 
617.) 

2.  CARRIERS  OF  LIVESTOCK— DESTRUCTION  OF  ANI- 
MALS—NO RECOVERY,  WHEN.— If  the  evidence,  in  an  action  to 
recover  the  value  of  horses  and  other  property  burned  on  the  de- 
fendant's train,  clearly  shows  that,  at  a  certain  station,  where  the 
train  stopped,  the  plaintiff,  who  was  the  shipper  and  who,  by  the 
contract,  was  to  accompany  the  stock,  left  the  caboose  to  go  to  the 
stock-car  but  was  not  thereafter  seen  on  the  train,  there  is  no  right 
of  recovery,  although  tlie  plaintiff  claims  to  have  been  left  at  such 
station,  where  his  reputation  for  truth  and  veracity  is  bad,  where 
some  of  his  testimony  is  unreasonable  and  some  of  his  statements 
untrue,  where  he  seeks  to  recover  for  more  horses  than  carcasses 
were  found  in  the  car,  and  where  It  appears  that  he,  himself,  was 
answerable  for  the  fire  which  destroyed  his  property.  (Faust  t» 
Chicago  etc.  Ry.  Co.,  454.) 

3.  CARRIERS  OF  LIVESTOCK— SHIPPING  RECEIPT— IM- 
MATERIAL EVIDENCE— HARMLESS  ERROR.— In  an  action  to 
recover  for  property  lost  during  the  course  of  shipment,  the  admis- 
sion of  immaterial  evidence  that  the  plaintiff  did  not  have  time  to 
rekd  the  shipping  contract  before  signing  it,  is  not  prejudicial  to  the 
defendant,  if  the  court's  instructions  treat  the  contract  as  in  force, 
and  require  the  Jury  to  so  consider  it  (Faust  ▼•  Chicago  etc  Ry.  Co., 
454.) 

4.  CARRIERS  OF  LIVESTOCK— READING  SHIPPING  RE- 
CE11>T— INADMISSIBLE  EVIDENCE.— In  an  action  to  recover  the 
value  of  horses  and  other  property  lost  by  fire  while  being  trans- 
ported over  the  defendant's  road,  evidence  that  the  plaintiff  did  not 
have  time  to  read  the  shipping  contract  before  signing  it  is  not  ad- 
missible under  an  averment  of  the  petition  that,  after  the  property 
was  loaded,  the  defendant's  agent  presented  the  contract  to  the 
plaintiff,  and  requested  him  to  sign  it;  and  that  the  plaintiff  under- 
stood the  paper  to  be  a  pass,  to  carry  him  to  the  place  of  delivar* 
(Faust  V.  Chicago  etc.  Ry.  Co.,  454.) 

5.  CARRIERS  OP  LIVESTOCK— DESTRUCTION  OP  ANI- 
MALS— RECOVERY.— If  livestock  are  shipped  under  a  contract 
which  does  not  require  the  shipper  to  ride  in  the  car  carrying  the 
stock  but  in  the  caboose,  and  such  stock  are  destroyed  by  the  burn- 
ing of  the  car  in  which  they  are  transported,  the  shipper  may  re- 
cover on  proof  that  the  fire  was  not  due  to  any  act  or  negligence  on 
his  part,  unless  there  is  proof  that  the  loss  was  not  caused  by  his 


Index.  *  919 

Callnre  to  remain  on  the  train,  or  by  his  faHnre  to  care  tat  the  stock 
while  In  transit    (Faust  t.  Chicago  etc  By*  Oo^  tfi.) 

Bee  Contracts,  7* 

CHABITIBS. 

1.  TRUSTS,  TO  BB  CHABITABLB,  mnst  be  of  such  a  clear 
and  definite  nature  that  a  court  of  equity  may  deal  with  them 
In  the  exercise  of  its  ordinary  functions  and  render  them  effective. 
(McHugh  T.  McCole,  106.) 

2.  LEGACIES-BEQUEST  FOR  MASSES  IS  VALID— PRI- 
VATE TRUST.— A  bequest  to  a  Catholic  priest,  who  is  the  iMstor 
of  a  particular  church,  **that  masses  may  be  said  for  me,"  Is  not  a 
charity,  but  the  bequest  is,  nevertheless,  valid,  and  creates  a  valid 
private  trust,  if  the  priest  accepts  the  money.  (Moran  ▼•  Moran, 
448.) 

8.  CHARITABLE  TRUSTS-UNCERTAINTT.— A  bequest  of 
property  to  be  used  by  a  Roman  Catholic  bishop  of  the  diocese  of 
G.,  for  the  benefit  and  behoof  of  the  Roman  Catholic  ^urch.  Is  void 
for  uncertainty.    (McHugh  t.  McCole,  106.) 

4.  CHARITABLE  USES  OR  TRUSTS-WHBN  VOID  FOR  UN- 
CERTAINTY.— A  bequest  of  money  *to  be  divided  among  the  sisters 
of  charity,"  is  void  for  uncertainty  where  there  is  no  limitation  as  to 
locality,  state,  or  nation,  and  no  discretion  vested  In  a  trustee.  (Mo- 
ran V.  Moran,  443.) 

B.    CHARITABLE    TRUSTS-FATAL    UNCERTAINTY    IN.— A 

bequest  of  a  sum  of  money  to  the  bishop  of  F.,  to  be  used  by 
him  for  the  benefit  and  behoof  of  the  Protestant  Episcopal  Church 
of  F.,  such  church  not  being  a  corporate  body  or  legal  entity 
capable  of  taking  the  fund,  but  consisting  of  several  churches  or 
organizations,  is  void  for  uncertainty.  The  court  cannot  deter- 
mine as  to  which  of  the  churches  or  what  members  thereof  shall 
participate  in  the  testator's  bounty.  (McHugh  v.  McCole,  106.) 

6.  CHARITABLE  USES  OR  TRUSTS-UPHOLDING  OF— BE- 
QUESTS TO  SISTERS  OF  CHARITY.— It  is  competent  for  a  testator 
to  bestow  a  charity  on  a  person  or  institution  to  be  chosen  by  a 
trustee  or  executor,  and  such  a  bequest  will  be  upheld;  but  be- 
quests are  not  limited  to  a  charitable  use  or  purpose,  and  a  bequest 
to  the  sisters  of  charity,  if  certain.  Is  valid,  though  It  contains  no 
element  of  a  charitable  use»    (Moran  v.  Moran,  443.) 

7.  TRUSTS— CHARITABLE  USES— DEVISE  TO  UNINCOR- 
PORATED SOCIETY— CERTAINTY  OF  BENEFICIARY.— An  un- 
incorporated voluntary  association  constituting  a  branch  of  the 
Salvation  Army,  whose  membership  is  fluctuating  and  uncertain, 
cannot  be  the  beneficiary  of  a  trust  under  a  statute  requiring  such 
beneficiary  to  be  certain  or  capable  of  being  rendered  certain.  (Lane 
V.  Eaton,  559.) 

a  TRUSTS— DEVISE  TO  UNINCORPORATED  SOCIETY— 
INCJORPORATION  IN  ORDER  TO  TAKE.— Incorporation  with- 
in a  reasonable  time  may  make  an  unincorporated  voluntary  asso- 
ciation, constituting  a  local  branch  of  the  Salvation  Army,  compe- 
tent to  become  the  beneficiary  of  a  trust  created  by  will,  under  a 
statute  providing  that  on  the  incorporation  of  a  religious  society, 
any  estate  devised  in  trust  for  it  shall  vest  in  the  corporation  as 
fully  as  if  it  had  been  legally  Incorporated  from  the  date  of  its 
religious  organization.  Such  reasonable  time  within  which  to  in- 
corporate does  not  extend  beyond  the  time  for  the  hearing  of  the 
application  for  the  decree  of  distribution  under  the  will  creating  the 
trust.    (Lane  v.  Eaton,  559.) 
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9.  OHARITABLB  TJSBS— DBYISB,  WHBN  ABSOLTTTB  GIFT. 
A  devise  of  Uie  **reftt,  residue,  and  remainder  of  my  estate,*'  to  a 
named  church,  "absolutely  to  be  used  by  said  church  or  Its  trus- 
tees In  aiding  the  cause  of  home  and  foreign  missions  equally,"  is 
an  absolute  valid  gift  to  the  church  and  not  a  devise  in  trusty 
when  such  church  is  Incorporated  and  authorized  by  statute  to  ac- 
quire property  by  gift  for  mission  purposes,  and  to  accept  any  gift 
in  trust  for  the  purposes  for  which  It  is  given.    (Lane  ▼.  Baton,  559.) 

10.  PERPETUITIES—ABROGATION  OP  RULB  AGAINST.— 
The  rule  against  perpetuities,  so  far  as  it  applies  to  a  trust  to  estab- 
lish and  maintain  a  meeting-house  for  a  religious  society.  Is  abro- 
gated by  statute  In  Minnesota.  (Minn.  Oen.  Stats^  sec  SOMO    (Laae 

T.  Baton.  6690 

OHBGKS. 

See  Banks  and  Banking,  2. 

CIGARBTTBS. 
8m  Interstate  Commerce,  2;  8,  S^  iL 

GLASS  LEGISLATION. 
See  Statutes,  8-0. 

COLLATBRAL  ATTAGE. 
See  Corporations,  2;  Executions,  4;  Judgment  11^  fll 

COLLATERAL  SECURITY. 
See  Negotiable  Instruments,  2»  6L 

COLORED  PERSONS,  RIGHTS  OF. 
See  Master  and  Servant*  8» 

C0NFBSSI0N8. 
See  Bvldence,  10,  XL 

CONSIDERATION. 
8m  Negotiable  Instruments,  6-8;  Vendor  and  Purchaser. 

CONSPIRACY. 
See  Assignment,  1;  Corporations,  4. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— PEDDLE RS.-The  bustnesi  e« 
hawking  or  peddling  is  inherently  moral  and  legitimate  in  itself,  and 
the  legislature  can  regulate  it  only  for  the  purpose  of  preventing 
it  from  becoming  a  nuisance.    (State  v.  W^agener,  565.) 

2.  CONSTITUTIONAL  LAW— RIGHT  TO  REGULATE  LABOR. 
The  natural  right  to  labor  and  enjoy  its  fruits  is  subject  to  reason- 
able legislative  regulation,  but  cannot  be  unreasonably  Interfered 
with.    (State  t.  Gardner,  785.) 

8.  CONSTITUTIONAL  LAW— REGULATION  OP  BUSINESS 
OR  PURSUIT.— If  the  reasonable  regulation  of  a  business  or  pur 
suit  may  naturally  be  expected  to  promote  the  health  of  a  com- 
munity, or  relieve  of  dangers  to  health  which  otherwise  might  fol- 
low its  careless  exercise,  it  cannot  be  said  that  such  regulation  inter 
feres  with  the  natural  right  to  labor,  or  unreasonably  prevents  tH 
exercise.   (State  v.  Gardner,  785.) 

See  Admiralty,  1;  Police  Power« 
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CONTEMPT. 

1.  A  CRIMINAL  CONTEMPT  IS  ANT  ACT  DONE  TO  OB- 
STRUCT THE  COURSE  of  justice  or  to  prejudice  tlie  trial  of  any 
action  or  proceeding  then  pending  in  court  (State  ▼•  Circuit  Court» 
90.) 

2.  COURTS— CONTEMPT.— The  power  of  courts  of  Buperior 
jurisdiction  to  punish  contempt  is  inherent  and  arises  by  implica- 
tion from  the  creation  of  the  courts.  This  power  may  be  regulated, 
and  the  manner  of  its  exercise  prescribed,  by  statute,  but  it  cannot 
be  taken  entirely  away,  nor  can  its  sufficiency  be  so  impaired  or 
abridged  as  to  leave  the  court  without  the  power  to  compel  the  due 
respect  and  obedience  essential  to  preserye  its  character  as  a  judi- 
cial tribunal.    (State  r.  Circuit  CSourt,  90.) 

8.  COURTS,  CONTEMPT  OF.— Newspaper  comments  on  the  ac- 
tion of  a  judge  in  cases  finally  decided  prior  to  their  publication 
cannot  be  considered  criminal  contempts*  (State  t.  Circuit  Ck>urt» 
90.) 

4.  COURTS,  CONTEMPT  OP-PALSB  PUBLICATION.— 
Though  a  statute  declares  that  a  contempt  of  court  may  be  commit- 
ted by  the  publication  of  a  false  or  grossly  inaccurate  report  or 
copy  of  its  proceedings,  a  commitment  for  contempt  cannot  be  sus- 
tained when  founded  upon  a  charge  that  the  accused  publlshiHl  of 
the  judge  then  presiding  in  court  that  his  decisions,  in  certain  cases 
before  then  finally  determined,  had  been  infiuenced  by  partiality  and 
corrupt  motives,  if  such  charge  does  not  further  state  that  the  ref- 
erence thus  made  to  the  proceedings  of  the  court  was  in  some  re* 
spect  false  or  inaccurate.    (State  t.  Circuit  Court,  90.) 

5.  CONTEMPT  OF  COURT  ALLEGED  TO  HAVE  BEEN  COM- 
MITTED IN  ANSWERING  AN  ORDER  TO  SHOW  CAUSE.— If 
matters  charged  against  one  accused  of  contempt  of  court  are  not 
punishable  as  such,  because  they  did  not  occur  in  the  presence  of  the 
court,  the  filing  of  an  affldaTit  in  response  to  an  order  to  show 
cause  averring  tlie  truth  of  the  publication  complained  of  cannot  be 
punishable  as  such,  because  they  did  not  occur  in  the  presence  of  the 
court.    (State  v.  Circuit  Court,  00.) 

6.  CONTEMPT-SERVICE  OP  ORDER  ISSUED  IN  PRO- 
CEEDINGS FOR,  WHEN  NEED  NOT  BE  PERSONAL.— If  it  ap- 
pears that  a  litigant  against  whom  an  order  to  show  cause  why  he 
should  not  be  punished  for  a  contempt  of  court  has  been  Issued 
is  concealing  himself  to  avoid  compliance  with  the  orders  of  the 
court  and  the  service  of  its  process,  the  court  may  direct  that  the 
order  to  show  cause  may  be  served  on  his  attorneys  of  record.  (Fo- 
ley ▼.  Foley,  147.) 

7.  COURTS,  CONTEMPT  OF— DISPARAGING  REMARKS  RE- 
SPECTIN6  THE  JUDGE.— One  publishing  of  a  judge,  who  is  a 
candidate  for  re-election,  a  charge  that  he  has  been  corrupt  and  in- 
tentionally partial  in  certain  cases,  which,  however,  have  been 
finally  determined,  may  be  guilty  of  libel  of  the  judge,  but  not  of 
contempt  of  court,  though  such  publication  occurs  while  the  judge 
Is  presiding  in  court  in  the  discbarge  of  his  duties,  and  jurors  and 
litigants  are  in  attendance  thereon.    (State  t.  Circuit  Court,  90.) 

&  CONSTITUTIONAL  LAW,  STRIKING  OUT  ANSWER  OF 
PERSON  IN  CONTEMPT.— A  contempt  of  court,  whether  in  re- 
fusing to  subscribe  a  deposition  or  in  any  other  matter,  cannot 
justify  the  striking  out  of  the  answer  of  the  defendant  and  the  talc- 
ing of  judgment  against  him  as  by  default  The  contempt  must  be 
punished  in  some  other  mode.  Whether  in  contempt  or  not,  every 
dtisen  has  the  right,  of  which  no  court  can  deprive  him,  to  be 
heard  before  being  deprived  of  property  er  personal  rights.    To 
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strike  out  bis  answer  amounts  to  taking  his  property  without  dot 
proceM  of  law.   (Foley  ▼.  Foley,  147.) 

8ee  Problbmon. 

CONTBA0T& 

L    OONTRAOTS  —  UNDBRSTANDINa    OF    PARTIES  —  BVI- 

DEiNCB.~If  the  terms  of  an  Instrument  are  not  amblguooa,  the 
testimony  of  the  parties  as  to  how  they  understood  it,  Is  Inad- 
missible.   (Pratt  T.  Prouty,  472.) 

2.  CONTBACJTS  —  UNDERSTANDING  OF  PARTIES  —  EVI- 
DENGE.— The  best  evidence  of  how  the  parties  to  an  agreement 
understood  its  terms  Is  afforded  by  their  acts  under  it,  and  these 
may  be  shown  to  aid  the  court  in  arriving  at  a  proper  interpreta- 
tion.   (Pratt  ▼.  Prouty,  472.) 

8.  CONTRAOTS  —  UNILATERAL  AGREEMENT  TO  BELL 
8TCKJK— CONSTRUCTION  OF  OPTION.— If  one  of  the  stockhold- 
ers In  a  corporation  agrees  to  sell  to  other  stockholders  therein 
enough  stock  to  reduce  the  former's  holding  to  one-third  of  the 
whole  capital  stock,  In  amounts  of  ten  thousand  dollars,  at  the  end 
of  each  business  year,  after  a  dividend  has  been  declared  and  paid 
on  the  stock,  the  agreement  is  unilateral  and  will  be  construed  to 
mean  that  the  sum  stated  is  merely  the  one  fixed  as  the  greatest 
amount  of  stock  that  can  be  demanded  in  any  one  year,  particu- 
larly where  such  construction  seems  to  accord  with  the  understand- 
ing of  the  parties.    (Pratt  v.  Prouty,  472.) 

4.  CJONTRACrrS-EXERCISE  OF  OPTION  TO  PURCHASE 
STOCK-OONSENT  OF  PARTIES  JOINTLY  INTERESTED.— If 
one  of  the  stockholders  in  a  corporation  agrees  to  sell  to  other 
stockholders  therein  a  specified  amount  of  stock,  in  the  number  of 
shares  to  each  that  they  may  agree  upon,  the  consent  of  aU  the  per>* 
sons  having  an  Interest  in  such  option  is  necessary  to  its  exercise 
by  any  one  of  them,  and  this  requires  the  consent  of  an  Interested 
party  who  has  sold  his  stock  in  the  corporation,  for  he  is  still  a 
party  to  the  agreement.    (Pratt  v.  Prouty,  472.) 

6.  CONTRACrrS— ABBREVIATIONS— PAROL  EVIDENCE  TO 
EXPLAIN.— Parol  evidence  is  admissible  to  show  that  abbrevia- 
tions, and  apparently  ambiguous  statements  of  description  and 
price  contained  in  a  contract,  have  a  recognized  meaning  in  the 
trade  or  business  to  which  the  contract  relates,  and  hence  that 
they  are  a  sufiielent  statement  of  the  terms  of  the  contract  to  take 
it  out  of  the  operation  of  the  statute  of  frauds.  Such  evidence 
neither  varies  nor  adds  to  the  written  memorandum,  but  merely 
translates  it  from  the  language  of  the  trade  into  the  ordinary  lan- 
guage of  the  people  generally.    (Maurln  v.  Lyon,  568.) 

C.  INDEPENDENT  CJONDITIONS,  WHEN  BECOME  DB- 
PENDENT.— If  a  contract  contains  stipulations  which  are  not  con- 
current nor  dependent,  but  one  of  the  parties  makes  default  in  an 
act  required  to  be  performed  by  him  by  the  conditions  of  his  con- 
tract, all  the  preceding  agreements  of  the  contract  remaining  unper- 
formed by  him  must  be  treated  by  him  as  concurrent,  since  he 
cannot  enforce  performance  while  himself  In  default.  (Russ  Lum- 
ber etc.  Co.  V.  Muscupiabe  Land  etc.  Co.,  186.) 

7.  CONTRACrrS  OF  CARRIAGE— ENTIRETY.— A  contract  to 
carry  a  specific  number  of  barrels  of  salt  between  certain  points  for 
a  specific  amount  of  freight  per  barrel  is  an  entire  contract  If 
only  a  part  is  delivered  for  shipment,  the  carrier  is  entitled  to  a 
lien  thereon  at  the  place  of  delivery  for  the  entire  contract  {Hice  of 
the  freight    (Warehouse  etc.  Supply  Co.  t.  Galvin»  57.) 
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a  GONTRA0TS.-AN  AGREEMENT  TO  INSURE  machinery 
and  buildings  on  tlie  leased  premises  for  a  certain  sum,  payable  to 
Uie  lessor  as  his  interest  shall  appear,  is  satisfied  by  procuring  in- 
surance on  the  buildings  and  machinery  for  mooe  than  the  sum  re- 
quired, although  the  machinery  belongs  to  the  lessee,  the  lessor  hay* 
ing  a  lien  thereon  for  unpaid  rent  In  case  of  loss  to  the  building, 
the  lessor  can  recover  only  the  amount  for  which  it  Is  insured, 
though  that  is  less  than  its  full  value.  (Guetzkow  Bros.  Go.  ▼• 
Breese,  83.) 

9.  THE  RESGISSION  OF  A  GONTRAGT  IS  NOT  REQUIRED 
where  nothing  of  value  has  been  received  under  it  and  the  party 
making  it  cannot  perform  It  (Russ  Lumber  etc  Go.  ▼.  Muscupiabe 
Land  etc.  Co.,  186.) 

10.  GONTRAOTS— WHEN  MAY  BE  AVOIDED  FOR  FAILURE 
OF  THE  PROMISEE  TO  PERFORM  AN  AGT  IN  THE  FUTURE, 
If  the  promise  to  do  an  act  is  accompanied  with  statements  of  ex* 
isting  facts  showing  an  ability  of  the  promisor  to  perform  his  prom- 
ise, such  statements  are  called  representations,  and  if  falsely  made, 
are  grounds  for  avoiding  the  contract,  though  the  promise  to  be 
performed  lies  wholly  in  the  future.  (Russ  Lumber  etc  Co.  t.  Mus- 
cupiabe Land  etc  Co.,  186.) 

11.  CONTRAGTS-BREAGH— MEASURE  OF  DAMAGES.— If 
one  violates  his  contract,  he  is  liable  for  such  damages  as  are  caused 
by  the  breach,  and  such  as  may  reasonably  be  presumed  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  that  the  con- 
tract was  made.    (Neal  v.  Pender-Heyman  etc.  Co.,  697.) 

12.  CONTRACTS— BREACH— AGENCY— DAMAGES.— A  manu- 
facturer  who  makes,  and  his  agent  who  sells,  flues  for  curing  tobacco 
in  a  locality  where  tobacco  is  cultivated,  are  presumed  to  know  that 
if  it  is  not  cut  and  cured  In  apt  time  serious  loss  is  the  necessary 
consequence,  and  the  principal  is  liable  for  such  loss  caused  by  the 
breach  of  a  contract  made  by  his  agent  to  furnish  flues  for  the 
curing  of  such  tobacco.    (Neal  r.  Pender-Heyman  etc  Co.,  607.) 

18.  STATUTE  OF  FRAUDS-SURETIES— CONTRACTS  BE- 
TWEEN.— Agreements  between  cosureties  fixing  the  respective  lia* 
bllity  of  each  are  not  within  the  statute  of  frauds.  (Rose  v.  WoUen- 
berg,  826.) 

14.  CONTRACT.- THE  DEFENSE  OF  THE  UNLAWFUL  ACT 
OF  THE  PARTY  INTERPOSING  IT  is  not  favored.  Hence,  if  the 
defendant  seeks  to  avoid  the  specific  performance  of  a  contract  on 
the  ground  that  it  is  against  public  policy,  he  must  clearly  show 
such  to  be  the  case.  (Conemaugh  Gas  Co.  v.  Jackson  Farm  Gas  Co., 
865.) 

15.  CONTRACT— PUBLIC  POLICY.— A  contract  by  one  gas  com- 
pany for  supplying  natural  gas  to  another,  to  be  sold  to  the  latter*s 
customers,  is  not  against  public  policy  nor  in  any  respect  unlawfuL 
(Conemaugh  Gas  Co.  v.  Jackson  Farm  Gas  Co.,  865.) 

16.  CONTRACT  VOID  BECAUSE  FOR  THE  COMMISSION  OF 
A  MISDEMEANOR.- A  contract  between  a  person  having  carcasses 
of  game  birds  or  animals  in  his  possession  in  the  open  season  with 
a  storage  company  to  keep  the  same  through  the  closed  season, 
where  such  keeping  is  a  misdemeanor,  is  void,  and  therefore  dam- 
ages cannot  be  recovered  for  a  violation  of  the  contract  or  for  neg- 
ligence in  Its  performance.    (Haggerty  t.  St  Louis  Ice  etc  Co.,  647.) 

17.  CONTRACTS  FOUNDED  ON  FALSE  REPRESENTA- 
TIONS.- A  promise  made  with  an  intention  not  to  perform  it  con- 
stitutes a  fraud  for  which  a  contract  may  be  rescinded  or  avoided. 
iRuss  Lumber  etc.  Co.  t.  Muscupiabe  Land  etc.  Co.,  186.) 
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la  CONTRACTS  ABB  ORDINABILT  BNFORCBABLB 
AGAINST  THE  PEBSONAL  REPRESENTATIVES  of  deceased 
parties  to  the  extent  of  assets  which  have  come  to  their  hands. 
Hence,  where  a  trust  deed  anthorizes  the  trustee,  in  certain  con- 
tingencies, to  take  possession  of  a  crop,  which  is  subject  thereto.  It 
continues  in  force  after  the  death  of  the  grantor  and  as  against 
his  personal  representative,  and  the  trustee  is  entitled,  not  only  to 
take  such  possession,  but  to  retain  it  until  indemnified  for  adyancea 
made  by  him  in  caring  for  and  cultivating  the  crop,  as  well  as  for 
the  amount  remaining  unpaid  on  the  original  indebtedness.  (Cox  t* 
Martin,  604.) 

19.  OONTBACT-CONTINUANCB  AFTER  THE  DEATH  OF 
THE  PARTIES— TESTS  OF.— Where  a  contract  of  a  decedent  Is 
executory  and  the  personal  representative  can  fairly  and  fully  exe- 
cute it  as  well  as  the  decedent  himself  would  have  done,  helnay  do 
so,  and  enforce  the  contract;  and,  on  the  other  hand,  the  personal 
representative  is  bound  to  complete  such  contract,  and  failing  to 
do  so,  may  be  compelled  to  pay  damages  out  of  the  assets  in  his 
hands.    (Cox  r.  Martin,  004.) 

20.  UNDER  A  BUILrDING  CONTRACT  providing  that  work  is 
to  be  done  or  materials  furnished  to  the  entire  satisfaction  of  the 
architect  and  also  to  the  satisfaction  of  the  owner,  no  recovery  can 
be  had  if  the  owner  is  not  satisfied,  though  the  architect  Is,  unless 
the  dissatisfaction  of  the  owner  is  shown  to  be  capricious  and  un« 
reasonable.    (Pormann  t.  Walsh,  125.) 

21.  BUILDING  CONTRACTS.— If  a  builder  accepts  payment  of 
a  contract  with  the  understanding  that  no  further  payment  shall  be 
made  unless  he  has  made  satisfactory  certain  plastering  objected 
to,  he  cannot  maintain  any  action  unless  he  complies  with  the 
understanding  by  making  such  plastering  satisfactory.  (Pormann  t« 
Walsh,  125.) 

See  Negligence,  1;  Specific  Perfonnanceb 

CONVERSION. 
See  Trusts,  11. 

CORONERS. 

CORONER'S  INQUEST— OBJECT  OF.— The  purpose  of  a  cor- 
oner's inquest  is  merely  to  furnish  the  foundation  for  a  criminal 
prosecution  In  case  the  death  Is  shown  to  be  felonious.  (QennanUi 
Life  Ins.  Ga  t.  Lewin,  215.) 

See  Insurance,  00, 

CORPORATIONS. 

1.  CORPORATIONS-FILING  ARTIOLES.-The  mere  recording 
of  the  articles  of  incorporation  of  a  corporation  with  the  certificate 
of  the  election  of  officers,  without  the  intention  or  fftct  of  the  papers 
tliemselves  remaining  in  the  office,  is  not  a  sufficient  filing  to  com* 
plete  the  organization  of  the  corporation  or  vest  It  with  corporate 
powers.    (Bergeron  r.  Hobbs,  85.) 

2.  CORPORA  TIONS-DEPECTIVB  ORGANIZATION—COL- 
LATERAL ATTACK.— The  filing  of  articles  of  Incorporation  re- 
quired by  statute  is  a  condition  precedent  to  the  viesting  of  cor- 
porate powers.  Until  this  condition  is  complied  with,  the  corpora- 
tion cannot  act  under  color  of  legal  right  It  is  not  a  corporation 
de  facto,  and  its  right  to  act  as  a  corporation  is  subject  to  collateral 
attack.    (Bergeron  v.  Hobbs,  85.) 

8.  CORPORATIONS-ACTS  ULTRA  VIRES-DEFENSES.— 
Although  the  act  of  a  corporation  in  acquiring  a  cause  of  action  is 
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oltra  Tlfe8,  yet  want  of  corporate  power  to  engage  In  sneb  business 
cannot  be  interposed  as  a  defense  when  the  corporation  seeks  to 
enforce  sucb  cause  of  action.    (Farwell  Co.  t.  Wolf,  22.) 

4.  CORPORATIONS-ACTS  ULTRA  VIRES.-A  corporation  or- 
ganized for  the  purpose  of  carrying  on  a  general  dry  goods  business 
does  not  possess  the  power  to  acquire  by  assignment  claims  of  others 
for  damages  growing  out  of  an  alleged  conspiracy  to  defraud,  but  in 
no  way  connected  with  Its  affairs,  and  not  necessary  to  preserve  its 
property  or  protect  its  interests.    (Farwell  Co.  r.  Wolf,  22.) 

5.  CORPORATIONS-ULTRA  VIRBS.-ONB  CORPORATION 
IS  NOT  ESTOPPED,  when  sued  as  a  stockholder  in  another,  from 
urging  that  it  had  not  power  to  become  such  stockholder  by  sub- 
scribing for,  or  purchasing,  the  stock  in  question,  though  it  had 
undertaken  to  do  so  and  had  received  dividends  thereon.  (Chemical 
Nat  Bank  v.  Havermale,  206.) 

6.  CORPORATIONS-PURCHASE  BY  ONE  OF  STOCK  IN  AN- 
OTHER.— A  national  bank  has  no  power  to  purchase  or  subscribe  for 
stock  in  another  corporation,  though  it  may  accept  such  stock  as  col- 
lateral security  for  a  loan,  and  by  the  enforcement  of  its  rights  as 
pledgee  become  the  owner  thereof.  (Chemical  Nat  Bank  v.  Haver- 
male, 206.) 

7.  CORPORATIONS— EVIDENCE  TO  PROVE  OWNERSHIP 
BY  OF  STOCK  IN  ANOTHER  CORPORATION.— Where  a  corpora- 
tion has  no  power  to  acquire  stock  in  another  corporation  except  as 
the  result  of  accepting  it  as  a  pledge  for  a  loan,  and  then  foreclosing 
the  pledge,  a  finding  that  it  has  become  the  owner  of  such  stock  Is  not 
supported  by  evidence  merely  showing  the  reception  by  it  of  divi- 
dends thereon.  Though  the  evidence  shows  that  the  corporation 
sought  to  acquire  title  to  such  stock  and  was  Intended  to  be  vested 
with  such  title,  this  is  not  sufficient  It  must  further  be  proved 
that  the  stock  was  acquired  in  some  mode  in  which  the  corporation 
was  authorized  to  acquire  it  (Chemical  Nat  Bank  v.  Havermale, 
206.) 

a  CORPORATIONS-LIABILITY  OF  ONE  AS  STOCKHOLD- 
BR  IN  ANOTHER.— The  act  of  a  national  bank  in  acquiring  stock 
in  another  corporation  is  ultra  vires,  and  cannot  create  any  liability 
against  such  bank  in  favor  of  a  creditor  of  such  other  corporation* 
nor  can  such  liability  result  from  the  reception  of  dividends  on  such 
stock.  A  contract  ultra  vires  cannot  be  ratified.  (Chemical  Nat 
Bank  v.  Havermale,  206.) 

9.  CORPORATIONS  —  DEFECTIVE  ORGANIZATION  —  INDI- 
VIDUAL  LIABILITY.— The  filing  of  articles  of  incorporation  re- 
quired by  statute  is  a  condition  precedent  to  the  vesting  of  corporate 
powers.  Until  this  condition  is  complied  with  the  association  Is  not 
a  corporation  de  facto,  although  it  has  carried  on  business  under 
supposed  authority  to  act  as  a  body  corporate  in  entire  good^faith. 
In  such  case,  the  members  or  stockholders  are  individually  UaUe 
for  its  debts  and  contracts.  (Bergeron  v.  Hobbs,  85.) 

10.  CORPORATIONS-DEFECJTIVH  ORGANIZATION— INDI- 
VIDUAL  LIABILITY.— If  an  attempt  to  organize  a  corporation  fails 
by  omission  of  some  substantial  step  or  proceeding  required  by 
statute,  its  members  or  stockholders  are  liable  as  partners  for  Its 
acts  and  contracts.    (Bergeron  v.  Hobbs,  85.) 

11.  CORPORATIONS-LIABILITY  OF  DIRBCTTORS-The  lia- 
bility of  the  directors  of  a  bank  for  their  negligence  in  permitting 
fslse  and  fraudulent  statements  as  to  the  financial  condition  of  the 
bank  to  be  published  and  wrong  dividends  to  be  declared,  cannot 
be  restricted  to  one  instance  of  negligence  when  there  are  more  such 
instances  in  evidence.  (Houston  v.  ThomtoUi  680.) 
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12.  CORPORATIONS-LIABILITY  OP  DIRECTORS  FOB 
FALSE  STATEMENTS.^It  is  negligence  in  the  directora  of  a  bank 
to  declare  dlTldends  wrongfully,  and  they  are  directly  liable  to  a 
person  injured  thereby,  whether  they  directly  participate  In  the 
fraud  or  not    (Houston  t.  Thornton,  699.) 

13.  CORPORATIONS— LIABILITY  OF  DIRECTORS  FOR 
FALSE  STATEMENTS.— If  false  and  fraudulent  statements  of  the 
condition  of  a  corporation  are  put  forth  under  the  authority  of  the 
directors,  it  Is  not  necessary  that  they  should  know  them  to  be  such 
in  order  to  hold  them  liable  for  damages  sustained  by  anyone  deal- 
ing with  the  corporation,  relying  upon  the  truth  of  such  reports. 
(Houston  y.  Thornton,  699.) 

14.  CORPORATIONS— LIABILITY  OF  DIRECTORS  FOR  NBG- 
LICENCE.— It  is  negligence  in  the  directors  of  a  national  bank  to 
permit  to  be  published  false  and  fraudulent  statements  of  the  finan- 
cial condition  of  the  bank,  whereby  a  person  is  induced  to  buy  stock 
therein,  for  which  such  directors  are  directly  liable  to  him«  notwith- 
standing the  appointment  of  a  receiver  upon  the  declared  inaolyency 
of  the  banlL    (Houston  r.  Thornton,  699.) 

15w  CORPORATIONS— LIABILITY  OF  NONRESIDENT  DI- 
RECTORS  FOR  NEGLIGENCE.— The  selection  of  nonresident  bank 
directors  of  good  character,  whose  names  are  a  pledge  of  honest  man- 
agement, upon  which  the  public  makes  deposits  and  buys  stock  of 
the  bank,  does  not  excuse  such  directors  from  liability  for  the  neg- 
ligence  and  mismanagement  of  the  resident  and  managing  directors, 
on  the  ground  that,  being  nonresidents,  they  could  not  give  proper 
attention  to  their  duties,  and  by  priyate  arrangement  it  was  agreed 
between  all  of  the  directors  that  they  should  not  be  required  to  do  wk 
(Houston  y.  Thornton,  699.) 

16.  ACTIONS  AGAINST  CORPORATIONS-PLBADIN(3-COR- 
PORATE  EXISTENCE— DEMURRER.— Failure  to  allege  the  cor- 
porate existence  in  an  action  against  a  corporation  cannot  be  taken 
advantage  of  by  general  demurrer.  (Holden  y.  Great  Western  Ele- 
vator Co.,  685.) 

17.  FOREIGN  CORPORATIONS  —  PLEADING  IN  ACTION 
AGAINST.— It  is  not  necessary  in  an  action  against  a  foreign  cor- 
poration for  the  complaint  or  summons  to  show  that  It  Is  a  foreign 
corporation  and  that  certain  specified  persons  are  its  agents  and,  as 
such,  authorized  to  receive  service  of  summons.  (Georgia  Home 
Ins.  Co.  V.  Holmes,  611.) 

la  CORPORATIONS-ACTIONS  BY  OR  AGAINST-PLEAD- 
ING  CORPORATE  EXISTENCE.— In  an  action  by  or  against  a  cor- 
poration, it  Is  unnecessary  to  aver  Its  corporate  existence,  except  in 
cases  where  the  action.  In  Its  gist  or  substance,  involves  the  fact  of 
corporate  existence,  in  which  case  It  must  be  alleged  the  same  as 
anyi>ther  fact  constituting  the  cause  of  action.  (Holden  ▼.  Great 
Western  Elevator  Co.,  585.) 

See  Actk»u»  4;  Contracts,  8,  4;  Deeds,  8;  Judgment,  20L 

COTENANCY. 

1.  COTENANCY-PURCHASE  OF  OITTSTANDINO  TITLBJ- 
EFFECT  OF.— A  purchase  by  a  tenant  in  common  of  an  outstand- 
ing title  to  the  premises  ordinarily  Inures  to  the  benefit  of  his  co- 
tenant,  and  this  applies  to  a  mining  daim.    (Mills  v.  Hart,  241.) 

2.  COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE.- 
THE  ORTAINING  OF  A  PATENT  FOR  MINERAL  LAND,  by  a 
cotenant,  in  his  ovm  name,  is  not  the  purchase  of  an  outstanding 
adverse  title  by  a  cotenant  as  that  expression  is  ordinarily  used, 
but  rather  the  perfection  of  the  common  title,  which  Inures  to  the 
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beK&eflt  of  the  cotenants  of  the  patentee,  who  holds  aa  trnstee  for 
his  co-owners  In  the  premises.    (Mills  y.  Hart,  241.) 

8.  COTENANCY  IN  COAL  MINES— MEASURE  OF  DAMAGES 
FOR  COAL  TAKEN  FROM  COMMON  ESTATE  BY  ONE  COTEN- 
ANT.— If  a  cotenant  in  coal  lands,  in  good  faith  attempts  to  pnr* 
chase  the  interests  of  his  cotenants  in  the  common  estate,  and,  be- 
UcTlng  that  the  title  to  snch  interests  will  be  perfected  in  him,  in 
good  faith  enters  upon  such  estate^  mines  and  sells  coal  therefrom, 
bnt  fails  to  get  the  title  to  the  land,  the  measure  of  damages  against 
him  for  the  coal  thus  taken  is  the  value  of  such  coal  in  place  at  the 
time  it  was  mined;  and  if,  in  operating  mines  on  his  own  land  that 
nearly  surround  or  abut  on  the  common  estate,  he  has  constructed 
passageways,  tracks,  cars,  and  other  fixtures,  conveniently  located 
for  removing  coal  from  the  common  estate,  that  fact,  as  well  as  any 
other,  natural  or  artificial,  tending  to  enhance  or  diminish  the  value 
of  the  coal  taken  as  it  lay  in  place,  must  be  considered  In  flzing  socli 
Talue.   (Keys  t.  Pittsburg  etc  Coal  Co.,  754.) 

COUNTERCLAIM. 
Bee  Partnership,  9> 

COUNTIES, 
Bee  Judgment,  80,  tL 

COURTa 
Bee  Contempt,  9l 

COyENANT& 

Bee  Assignment,  % 

CRIMINAL  LAW. 

CRIBnNAL  LAW— MISDEMEANORS.— INTENT  constltnteB 
ao  element  of  the  crime  of  misdemeanor.  Hence  innocence  of  inten- 
tion does  not  entitle  one  accused  of  a  misdemeanor  to  an  acquittal 
If  he  has  committed  acts  constitnting  a  misdemeanor.  (Haggerty  t. 
Bt  Louis  Ice  etc  Co^  847.) 

CROP& 

CROPS— FORECLOSURE  SALE.— Crops  mtaerered  from  the 
land  at  the  confirmation  of  a  foreclosure  sale  become  the  property 
of  the  purchaser,  though  raised  by  a  tenant  of  the  mortgagor  who 
waa  not  a  party  to  the  foreclosure  suit  It  is  otherwise  with  cropa 
■eTsred  before  the  confirmation.   (Reily  t.  Carter,  82L) 

CY  PRES. 
Bee  Trusts,  1. 

DAMAGES. 

1.  DAlfAOBB— nXCESSIVB  VBRDICfr— RUL19  AS  TO  DIS> 
TURBING.— A  verdict  of  a  jury  will  not  be  disturbed  on  account  of 
excessive  damages,  unless  they  are  so  outrageous  as  to  Induce  the 
court  to  believe  that  the  jury  must  have  acted  from  prejudice, 
partiality,  and  corruption.    (Frankfort  v.  Coleman,  412.) 

2.  CONSPIRACY  TO  DEFRAUIV-MEASURE  OF  DAMAOE& 
In  an  action  to  recover  damages  for  a  conspiracy  to  defraud  by 
purchasing  and  selling  goods  without  paying  for  them,  the  measure 
of  damage  is  the  value  of  the  gooda  at  the  place  where^  and  the  time 
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when,  tbey  w«re  obtained  from  the  plaintiff,  with  Interest  from  waek 
time,  at  the  legal  rate.    (FarweU  Go.  y.  WM,  22.) 

Mm  Anlgnmenlt  1;  Oontracta,  u,  19;  Cotenancy,  8;  Libel,  1.  M; 

Beleaseti 

DBATH. 
8ee  Actlona,  8;  Admiralty,  4;  Ne^lgeneOb  4-7« 

DBDIOATION. 

1.  STREBTS.-THB  DEDICATION  OP  LAND  AB  A  PUBLIO 
STREET  Is  not  established  by  proof  that  for  a  period  of  eight  yeaia, 
without  either  assent  or  objection  on  the  part  of  the  owner.  It  waa 
used  by  the  public  generally  for  traveL  (San  Francisco  t,  Ozote^ 
166.) 

2.  STREETS—NEW  USES  OF.— The  dedication  and  appropriation 
of  lands  for  a  public  street  Is  not  restricted  to  the  purposes  for  which 
streets  have  hitherto  been  used,  but  the  uses  may  be  enlarged  to 
answer  all  the  additional  and  improved  methods  of  attaining  the 
same  objects  and  enjoying  the  same  priylleges,  not,  however,  to  the 
substantial  Impairment  of  the  ovmer's  use  and  enjoyment  of  his 
abutting  property.    (Magee  t.  Overshiner,  868.) 

8.  DEDICATION  TO  PUBLIC  USE>-PR1VATB  CITIZEN, 
WHEN  MAY  SUSTAIN  SUIT  TO  PREVENT  A  CHANGE  OP  THE 
USE.— If  municipal  authorities  are  about  to  put  property  dedicated 
for  use  as  an  ornamental  park  to  a  difTerent  use,  donors  of  such 
property,  or  any  lot  owner,  and  perhaps  any  private  citizen,  may 
maintain  a  suit  to  enjoin  the  proposed  use.    (Rowaee  t.  Pierce.  626.) 

DEEDS. 

1.  DEEDS.— DELIVERY  of  a  deed  executed  In  behalf  of  an  In- 
fant for  the  consideration  of  love  and  affection,  to  a  witness  of  the 
deed  for  the  benefit  of  such  infant,  is  a  delivery  to  the  Infant 
<Parker  v.  Salmons,  291.) 

2.  DEEDS— DBLIVERY-EVIDENCB  OP.— A  deed  duly  re- 
<K>rded  is  admissible  in  evidence  without  further  proof,  not  only 
to  show  that  It  was  signed,  but  that  it  was  also  delivered.  (Parker 
T.  Salmons,  291.) 

8.  DEEDS— DELIVERY— EVIDENCE  OP.— Delivery  to,  and 
possession  by,  a  father  of  a  deed  conveying  to  his  Infant  child  a 
tract  of  land,  tend  to  prove  delivery  of  the  deed  to  such  Infant, 
although  it  does  not  purport  on  its  face  to  have  been  delivered. 
(Parker  v.  Salmons,  291.) 

4.  DEEDS^DESCRIPTION  —  EVIDENCE.— Although  the  de- 
scription of  land  contained  In  a  deed  thereof  is  inaccurate  in  some 
details,  yet  if,  when  aided  by  competent  extrinsic  evidence  and 
taken  in  connection  with  other  deeds  conveying  other  parcels  of  the 
same  tract,  the  property  Intended  to  be  conveyed  can  be  sufficiently 
Identified,  it  cannot  be  said,  as  matter  of  law,  that  the  deed  Is  so 
wanting,  vague,  and  uncertain  in  description  as  to  be  void  and  in- 
admissible as  evidence  of  title.    (Parker  v.  Salmons,  291.) 

6.  CONVEYANCE  —  WHEN  DOES  NOT  INCLUDE  THE 
WHOLE  INTEREST  OP  THE  GRANTOR.— A  conveyance  of  an  es- 
tate for  life  of  the  party  of  the  first  part  in  and  to  the  undivided  one- 
third  part  belonging  to  the  party  of  the  second  part  of  all  the  real 
estate  of  which  J.  O.  died  seised  In  his  demesne  and  of  fee,  does  not 
Include  the  life  estate  of  the  grantor  in  the  property  which  she  did 
not  acquire  from  J.  O.    (Deshong  v.  Deshong,  865.) 

6.  DEEDS— DIFFERENCE  BETWEEN  GIFT  AND  PUR- 
CHASE.—A  deed  of  gift  from  an  anoeatMr  is  aupported  alone  by  a 
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consMeratloii,  of  blood  or  marriage,  but  a  deed  for  a  consideration 
other  than  blood,  that  la,  a  yaiuable  conaideration,  la  a  purchaae. 
(Brown  v.  Whaley,  793.) 

7.  DEBD^-WHETHBB  OF  GIFT  OR  PUBGHASB.— A  deed  of 
real  estate  from  a  father  and  mother  to  their  daughter,  'In  consid- 
eration of  our  love  and  affection  for  our  daughter,  •  .  •  .  and  In 
consideration  of  the  faithful  obedience  and  faithful  senrlcea  to  na 
of  our  said  daughter,  •  •  •  .  and  In  further  consideration  of  one  dol- 
lar to  us  In  hand  paid  by  our  said  daughter,"  Is  not  a  deed  of  gift, 
but  a  purchase,  and  the  title  acquired  under  such  deed  la  by  pur- 
chase. (Brown  t.  Whaley,  788.) 

8.  DEEDS  OF  CJORPORATION— DBFBCTnVB  ACKNOWI/- 
BD6MENT.— An  acknowledgment  of  the  deed  of  a  corporation  made 
by  Individuals  Instead  of  by  Ita  offlcera  is  fatally  defective  and  Ita 
registration  Is  void.  A  subsequent  reacknowledgment  and  rereglstra- 
tlon  of  the  deed,  after  the  accrual  of  another  title  and  after  action 
brought  to  maintain  such  tltle^  can  have  no  tf  act  (Bernhardt  t. 
Brown,  725.) 

9.  EVIDENCE  TO  SHOW  THAT  A  DBBD  WAS  INTBNDBD 
AS  A  MOBTOAOB.— Where  a  deed  purports  to  be  absolute,  a  trial 
court  is  Justified  in  requiring  clear  proof  Ibat  It  was  tntanded  at  m 
mortgage   (Falk  t.  Wittram,  Ifii.) 

Bee  Trusts,  10. 

DBDlNITIOMa 

''Aged  or  Infirm  person.**   (Allen  v.  Pearce,  808.) 

Oiminal  contempt.    (State  v.  Circuit  Court,  90.) 

Insurance.  (Dover  Glass  etc  Co.  t.  American  Fire  Ins.  €^  WHi 

"Malicious  abuse  of  process.*'    (Docter  r.  Heldel,  40.) 

"Mayhem  and  malm.*'    (State  v.  Johnson,  769.) 

"Original  package."    (McGregor  v.  Cone,  5SS.) 

Succession  tax.    (State  v.  Switzler,  663.) 

Warahoaseman.   (Tradesmen's  Nat  Bank  t.  Kent  Mtg,  Cta^  SHOL) 

DBPOSITIONa 
See  Appeal,  & 

DESCENT. 
8aa  Adoption*  2,  8. 

DEYISB. 

DBYISB-ZTBUST— EFFECT  OF  RBLINQUISHMBMT  OF 
DEVISE  AND  FAILUBE  OF  TRUST.—If  an  absolute  devisee  re* 
llnqulshes  all  clalma  under  the  will,  except  such  as  may  come  from 
a  trust  thereunder,  the  devise  must  fall  if  no  trust  is  shown,  and  the 
property  becomea  a  part  of  the  residuary  estate,  to  be  disposed  of 
as  if  no  daviaa  of  it  had  been  attempted*    (Moran  t*  Moeaiv  448.) 

0ea  Oharitlea,  7-9;  Bstateaii 

DUB  PB0CE8S  OF  LAW. 
Bee  Contempt,  8L 

DUBB88. 

DUBB88  OF  GOODS.— A  lessee  who^  In  eomidlaiiea  wHfa  tha 
terms  of  his  lease,  has  taken  out  Insurance  policies,  covering  the  lea- 
ser's Interests  in  the  property,  as  well  as  his  own,  and  who  Is  in  a 
position  where  he  must  obtain  Insurance  money  at  once  to  enable 
him  to  go  on  with  his  business  and  fulfill  outstanding  contracta  or 

AM.  8t.  bit.,  Vou  LXV.-69 
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snffer  great  loss,  and  who  iMiys  to  the  lessor  under  protest  a  snm 
which  he  does  not  owe.  to  Induce  such  lessor  to  Join  In  executing 
proofs  of  loss  and  In  Indcmsing  drafts  without  which  the  lessee  can- 
not obtain  his  insurance  money,  the  policy  being  payable  to  both 
of  the  parties  as  their  interests  shall  appear,  may  recover  the  amount 
so  paid  on  the  ground  that  it  was  paid  under  duress.  (Qoetxkow 
Biofl.  Go.  T.  Breese^  83.) 

SASEMBNT. 
Bee  Waters,  2. 

BJBGTMBNT. 

L  BTBXnTMBNT  HAY  BB  MAINTAINED  BY  A  MUNIOIPAI* 
CORPORATION  to  recover  possession  of  a  street  dedicated  to  a 
public  use»  whether  it  or  the  adjacent  proprietor  owns  the  fee.  (San 
Fi-ujciBCO  Y.  Grote,  155.) 

2.  BJBOTMENT.— RENTS  AND  PROFITS  for  a  period  prior  to 
the  commencement  of  an  action  of  ejectment  can  be  recovered  only 
when  it  is  shown  that  the  defendant  had  iLUOwledge  of  the  plalntiflTs 
daim.    (Clarlcson  v.  Hatton,  635.) 

&  EJECTMENT— BURDEN  OF  PROOF.— If  the  land  In  dispute 
In  ejectment  is  within  the  boundary  of  plaintiff's  deed,  and  the 
defendant  claims  under  exceptions  to  such  deed,  the  burden  of  proof 
is  upon  him  to  bring  himself  within  such  exceptions.  (Bernhardt  v. 
Brown,  725.) 

4.  EJEOTMENT.— BVIDENCE  OF  ADVERSE  POSSESSION  for 
a  period  less  than  prescribed  time  is  not  a  circumstance  to  go  to  the 
Jury  as  tending  to  show  title  in  an  action  of  ejectment  (Bernhardt 
v.  Brown,  725.) 

5.  EJBCJTMBNT— PAYMENT  OP  TAXES  AS  EVIDENCE  OF 
TITLE.— In  an  action  of  ejectment,  mere  evidence  of  the  payment  of 
taxes  is  not  proof  of  title  in  the  payor,  when  he  has  not  connected 
himself  with  any  outstanding  title,  or  shown  adverse  possession  for 
the  time  required*    (Bernhardt  v.  Brown,  725.) 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN.— THE  RIGHT  TO  TAKE  LANDS  AL- 
READY APPROPRIATED  TO  ONE  flDBLIC  USE  for  the  purpose 
of  appropriating  them  to  another  exists  only  when  there  is  a  statute 
clearly  conferring  such  authority.  A  statute  authorizing  the  laying 
out  of  a  public  highway  does  not  Justify  taking  therefor  lands  previ- 
ously devoted  to  some  other  public  use.  (Little  Nestucca  Road  Ca 
T.  TillamoolL  Co.,  802.) 

2.  EMINENT  DOMAIN.— THE  TAKING  OF  LAND  ALREADY 
DEVOTED  TO  ONE  PUBLIC  USE  and  appropriating  it  to  another 
may  be  authorized  by  the  legislature,  but  the  authority  must  be  con- 
ferred by  express  terms  or  arise  from  necessary  implication.  (L4ttle 
Nestucca  Road  CJo.  v.  Tillamook  Co.,  802.) 

8.  EMINENT  DOMAIN.— PROPERTY  ALREADY  DEVOTED 
TO  ONE  PUBLIC  USE  cannot  be  taken  for  another  without  first 
making  compensation  to  the  persons  interested  in  the  previous  pub- 
lie  use.  Hence,  lands  used  as  a  public  toll  road  cannot  be  taken  for 
public  highways  free  from  such  tolls,  unless  the  owners  of  the  toll 
road  are  compensated  for  moneys  expended  by  them  in  acquiring  the 
right  of  way  and  in  making  improvements.  (Little  Nestucca  Road 
Oo,  V.  Tillamook  (}o.,  802.) 

4.  PLEADING  —  ANTICIPATING  DEFENSBS.-Ordlnarily.  a 
plalntlflf  need  not  in  his  complaint  anticipate  or  negative  a  possible 
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defense.  Hence,  where  plaintiff  seeks  to  enjoin  the  taking  of  his 
property  for  a  public  use  he  need  not  aver  that  he  has  not  received 
compensation  for  snch  taking.  (Little  Nestncca  Road  Gow  T.  TlUa^ 
mook  Go^  802.) 

BQUITABLB  OONVBBSION. 

See  Wills,  S. 

EQUITY. 

1.  BQUIT7  JURISDIOnON  MAY  BE  SUSTAINED  npon  the 
ground  that  it  affords  the  most  convenient  remedy.  (Oonemaugh 
Gas  Co.  V.  Jackson  Farm  Gas  Co.,  865.) 

2.  PRACnCB— EQUITABLE  DEFENSES.— The  mere  sugj^s- 
tlon  of  an  accounting  or  of  an  equitable  defense  is  not  sufficient  to 
oust  a  court  of  law  of  jurisdiction.  The  defendant  must  go  farther, 
and  state  some  specific  ground  for  invoking  the  Jurisdiction  of 
equity.    (Willis  v.  Barron,  672.) 

8.  EQUITY.— PARTIES  IN  PARI  DELICTO  are  not  entitled  to 
relief  in  equity.  The  court  must  refuse  to  aid  either,  and  must  leavB 
them  where  by  their  illegal  acts  they  have  placed  themselves. 
(Markley  v.  Mineral  City,  776.) 

4.  EQUITY— MISTAKE— REFORMATION  OF  CONTRACT- 
WHEN  NOT  JUSTIFIED.- A  mistake  as  to  the  construction  or 
legal  effect  of  a  written  agreement  between  two  parties  does  not 
justify  its  reformation  unless  the  mistake  is  mutual.  A  mistake 
by  one  of  the  parties,  unaccompanied  by  any  fraud  of  the  other  Is 
not  enough.    (Williams  v.  Hamilton,  475.) 

5.  EQUITY— MISTAKE  AND  FRAUD— REFORMATION  OF 
CONTRACT— WHEN  JUSTIFIED.— If  one  of  two  parties  to  a  con- 
tract is  Illiterate  and  relies  upon  the  other,  to  the  latter's  knowl- 
edge, to  embody  their  oral  agreement  in  a  written  contract,  the 
former  may  have  the  contract  reformed  so  as  to  conform  to  their 
understanding,  where  It  was  read  over  to  him  before  it  was  exe- 
cuted, and  he  called  attention  to  a  certain  omission,  but  was  as- 
sured by  the  other  party  that  the  contract  covered  everything 
agreed  upon,  which  was  not  true.    (Williams  r.  Hamilton,  475.) 

6.  EQUITY— MISTAKE  AND  FRAUD— REFORMATION  OF 
CONTRACT— WHEN  JUSTIFIED.— A  mistake  of  law  by  one  of 
two  parties  to  a  written  agreement.  If  accompanied  by  fraud  of  the 
other  party,  may,  under  certain  circumstances,  authorize  a  reforma- 
tion of  the  contract    (Williams  v.  Hamilton,  475.) 

7.  EQUITY— REFORMATION  OF  CONTRACTT- RATIFICA- 
TION.—A  party  to  a  written  agreement  cannot  ratify  it,  after  its 
execution,  without  knowing  and  understanding  its  contents. 
Hence,  he  is  not  precluded  from  obtaining  a  reformation  thereof, 
on  the  ground  that  he  ratifies  it  after  its  execution,  where  there  is 
no  showing  of  any  such  knowledge.    (Williams  v.  Hamilton,  475.) 

Bee  Judgment*  22-25;  Municipal  c:orporations»  4;  Spedflc  Perform* 

ance;  Trusts,  8b 

ESTATES. 

DEVISE  TO  A  PERSON  NAMED,  AND  HIS  ''HEIRS.'* 
CREATES  ONLY  A  LIFE  ESTATE,  WHEN— INTENTION  OF 
TESTATOR.— If  land  Is  devised  to  one  "to  hold  the  same  during 
the  term  of  his  natural  life,"  and  to  have  the  use,  rents,  and  proflUi 
of  It  during  such  time,  but  with  a  provision  that  he  shall  have  no 
power  to  convey  or  dispose  of  the  same  for  a  period  longer  than 
his  life,  and  that,  at  his  death,  it  shall  descend  to  his  heirs,  the 
clear  intention  of  the  testator  is  to  create  a  life  estate  only,  and  the 
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fact  that  he  ft  presumed  to  have  intended  a  deviae  of  all  his  Interest 
In  the  property,  and  that  the  heirs  of  the  devisee  cannot  pe  definitelj 
known  until  his  death,  does  not  create  in  him  a  larger  estate  than 
the  testator  intended  him  to  have.    (Westcotty.  Binford,  5300 

Bee  Appeal,  9;  Partition,  2. 

BSTOPPEL. 

BSTOPPEL  TO  ASSERT  SUPERIOR  TITI^.— If  parUea 
claim  title  from  a  common  source,  and  the  assertion  of  snch  title  by 
the  defendant  is  adjudged  invalid,  he  Is  estopped,  in  a  subsequent 
action  involving  the  title  to  the  same  land,  to  assert  a  superior  title 
in  some  one  else  v^lth  whom  he  does  not  connect  himself.  (Bern- 
hardt Y.  Brown,  725.) 

See  Building  and  Loan  Associations,  1,  2;  Corporations,  5;  Husband 
and  Wife*  7;  Insurance,  26,  56-58;  Municipal  Corporati<ms,  25. 

BYIDENOB. 

1.  BVIDENCBX-JtTDICIAL  NOTICE— POWER  OP  NOTARY  IN 
ANOTHER  STATE  TO  ADMINISTER  OATHS.— Whether  a  notary 
public  in  another  state  has  power  to  take  affidavits  is  a  matter  of 
which  the  courts  of  this  state  cannot  take  Judicial  notice^  (Teutonia 
Loan  etc.  Co.  v.  Tarrell,  419.) 

2.  BTVIDENOB  — JUDICIAL  NOTICE  AS  TO  PLEADINCW 
WITHDRAWN.—A  court  will  take  Judicial  notice  that  pleadings 
withdrawn  were  held  insufficient  on  demurrer,  as  the  matter  Is 
one  of  record.    (Hoyt  v.  Beach,  461.) 

8.  STATUTES  OP  OTHER  STATES— JUDICIAL  NOTICE.— 
The  respective  states  of  the*  United  States  are  foreign  to  each 
other  so  far  as  taking  Judicial  notice  of  what  the  statutory  laws  of 
those  states  are  is  concerned.    (Meyers  v.  Chicago  etc.  Ry.  Co.,  579.) 

4.  STATUTES  OF  OTHER  STATES— PROOF  OF.— The  statute 
law  of  another  state  is  a  fact  that  must  be  proved  like  any  other 
fact,  and,  in  the  absence  of  such  proof,  the  4H)urt  must  presume 
that  the  common  law  is  in  force  in  such  other  state.  (Meyers  v. 
Chicago  etc.  Ry.  Co.,  579.) 

5.  STATUTES  OF  OTHER  STATES  —  PLEADING  AND 
PROOF  OF.— Foreign  statutory  laws  are  usually  regarded  as  mat- 
ters of  fact,  and  are  required  to  be  pleaded  as  well  as  proved  if 
they  constitute  the  foundation  of  the  claim  of  defense.  (Meyers  v. 
Chicago  etc.  Ry.  .Co.,  579.) 

6.  ACTIONS— TORTS-PRESUMPTION  AS  TO  STATUTE.— If 
a  wrong  is  one  for  which  the  right  of  action  is  purely  statutory,  no 
presumption  arises  that  such  statute  is  in  force  outside  of  the  state 
which  enacted  It.    (Meyers  r.  Chicago  etc.  Ry.  CJo.,  579.) 

7.  EVIDENCE— PRESUMPTION  FROM  SUPPRESSION  OR 
ATTEMPT  TO  CORRUPT.— Though  the  defendant  has  not  testified, 
evidence  may  be  received  showing  that  at  a  former  trial  of  the  same 
cause  he  attempted  to  procure  a  witness  to  testify  falsely,  and  also 
sought  to  have  a  third  person  corrupt  the  Jurors.  This  is  but  an  ap- 
plication of  the  rule  that  a  spoliation  of  papers  and  a  destruction  or 
withholding  of  evidence  which  a  party  ought  to  produce  gives  rise 
to  a  presumption  unfavorable  to  him,  as  his  conduct  may  properly 
be  attributed  to  his  supposed  knowledge  that  the  truth  would  operate 
against  him.    (McHugh  v.  McHugh,  849.) 

8.  EVIDENCE  OF  THE  EFFECJT  upon  one  of  plaintiff's  eyes 
of  an  injury  inflicted  directly  upon  the  other  Is  admissible.  (Malt- 
land  V.  Gilbert  Paper  Co.,  137.) 
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9.   bvidence— proof  op  contents  of  writing  by 

PAROL.— If  the  fact  that  a  witness  has  knowledge  of  the  existence 
of  an  Insurance  policy  is  relevant  as  affecting  her  credibility,  it  may 
be  inquired  Into,  and  she  may  be  allowed  to  state  the  amount  of  such 
policy  If  she  knows  it,  as  a  substantive  fact  independent  of  the 
policy.    (Kearney  v.  State*  344.) 

10.  EVIDE^^CE— CONFESSIONS.— A  LETTER  GIVEN  BY  A 
PRISONER  to  the  sheriff,  to  be  delivered  to  a  third  person,  but  re- 
tained by  the  sheriff,  Is  admissible  in  evidence  against  the  writer,  if 
it  contains  statements  amounting  to  admissions  of  his  guilt.  (Com- 
monwealth V.  Goodwin,  852.) 

11.  EVIDENCE— ARTIFICE  IN  OBTAINING  (X>NFESSIONS 
DOES  NOT  RENDER  THEM  INADMISSIBLE.— Hence  if  a  person 
accused  of  murder  requests  an  interview  with  a  girl  charged  with 
complicity  with  him,  and,  on  such  interview  being  granted,  two 
deputy  sheriffs  are  concealed  so  as  to  hear  what  was  said,  their  tes- 
timony and  that  of  the  girl  is  admissible.  (Commonwealth  v.  Good- 
win, 852.) 

See  Contracts,  1,  2,  5;  Corporations,  7;  Deeds,  4,  9;  Fraudulent  Con- 
veyances, 2;  Homestead,  4;  Homicide,  1-6,  9;  Insurance,  61,  62» 
65-67;  Marriage  and  Divorce,  2;  Trusts,  8,  d. 

EXECUTIONS. 

L  BXBCnrnONS.— AN  EXCESSIVE  SEIZURE  under  execu- 
tion of  a  defendant's  property  is  a  fraud  upon  his  rights  and  void; 
and  a  sale  by  parcels  does  not  cure  it,  when  it  appears  that  the 
seizure  of  anyone  of  the  parcels  would  have  been  in  itself  an  exces- 
sive levy.    (Williamson  v.  White,  902.) 

2.  EXECUTIONS  —  DIRECJTORY  STATUTE.  —  A  Statutory 
requirement  that  the  date  of  the  docketing  of  Judgment  shall  be 
stated  in  the  execution  issued  thereon.  Is  directory  merely.  (Bern- 
hardt T.  Brown,  725.) 

S.  EXECUTION  SALES  —  DOCKETING  JUDGMENT.  —  Sale 
under  an  execution-  levied  on  realty  carries  a  good  title,  though  the 
judgment  under  which  the  execution  issues  is  not  docketed,  w  the 
lien  of  the  docketing  has  expired.    (Bernhardt  v.  Brown,  725.) 

4.  EXECUTIONS— OOLLATEHAL  ATTACK.— Proceedings  un- 
der  a  voidable  execution  cannot  be  collaterally  attacked.  (Bern- 
hardt V.  Brown,  725.) 

5.  EXECUTIONS.— CLERICAL  ERRORS  contained  In  an  execo* 
tion  which  do  not  invalidate  any  other  part  of  It  cannot  be  com* 
plained  of  by  strangers  to  it    (Bernhardt  v.  Brown,  725.) 

6.  EXECUTION  SALES  AND  SHERIFF'S  DEED— RBFORMA- 
TION  OF.— If  one  parcel  of  land  is  intended  to  be  conveyed  to  a 
judgment  debtor,  but  another  is  actually  conveyed  to  him,  and  he 
takes  and  holds  possession  of  that  Intended  to  be  conveyed,  a  levy 
and  sale  under  execution  describing  the  property  according  to  the 
conveyance  is  void,  and  cannot  be  perfected*  assisted,  or  reformed 
in  equity.    (Burrows  v.  Parker,  812.) 

7.  EXBX3UTION  SALE»— APPLICATION  OF  PURCHASER  TO 
BE  PUT  IN  POSSESSION— PARTIES  BOUND  BT  PROCEEDING. 
If,  when  a  purchaser  of  real  estate  at  execution  sale  applies  to  the 
court  for  an  order  requiring  the  sheriff  to  put  him  in  possession 
thereof,  one  who  claims  to  be  the  owner  of  the  property  appears 
at  the  hearing  and  presents  written  objections  to  the  granting  of 
such  order,  he  is  not,  unless  actually  made  a  party  to  such  pro- 
ceeding, bound  by  any  Judgment  rendered  therein.  (Williamson  t* 
Whiter  802.) 
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a  EXECUTION  SALBft-DBFICIENOT  ON  KESALB^-BIOHT 
OF  SHERIFF  TO  R£GOVBR.~If  a  sheriff  legally  s^ls  personalty 
under  execution^  and,  upon  the  refusal  of  the  purchaser  to  comply 
with  the  terms  of  sale,  the  property  is  resold  at  his  risk  and  brings 
a  lower  price,  the  sheriff  may  recover  from  him.  In  addition  to  the 
deficiency,  any  absolutely  necessary  and  proper  expense  attendant 
upon  the  keeping  and  storing  of  the  property  pending  its  readyer- 
Usement  and  sale.    (Barnes  ▼.  Bluthenthal,  339.) 

9.  EXEMPTION  OF  WAGES  from  execution  does  not  prevent 
their  being  sold  for  the  payment  of  poll  taxes.  (White  t.  Martin* 
616.) 

10.  EXEMPTIONS-HEAD  OF  A  FAMILY.— One  who  has  living 
with  him  an  ablebodled  adult  son,  capable  of  maintaining  and  sup- 
porting himself,  is  not,  on  that  account,  entitled  to  exemption  aa  the 
head  of  a  family.    (Ck>x  v.  Martin,  604.) 

11.  EXEMPTIONS— PURCHASE  MONET  LIEN-RIGHT  OP 
ASSIGNEE.^Under  a  statute  providing  that  property  mentioned 
is  not  exempt  from  attachment  issued  in  an  action  for  the  pur- 
chase price  thereof,  or  from  execution  issued  upon  any  Judgment 
rendered  therein,  an  assignment  of  a  note  given  for  the  purchase 
price  of  such  property  operates  as  an  assignment  of  the  right  to 
collect  it,  and  the  assignee  has  the  same  right  to  sue  and  levy  on 
the  property  that  the  vendor  had.    (Langevin  v.  Bloom,  546.) 

12.  EXEOUTIONfl— EXEMPTIONS— "AGED  PERSON."— Aman 
sixty-six  years  of  age,  though  **hale  and  hearty,*'  is  entitled  to 
an  exemption  of  his  property  from  levy  and  sale  under  execution, 
under  a  constitutional  provision  allowing  this  right  to  "every  aged 
or  Infirm  person.**    (Allen  v.  Pearce,  306.) 

See  Taxes,  12. 

BXEOUTORS  AND  ADMINISTRATORa 

EXECUTOR  OR  ADMINISTRATOR— MISCONDUCT  OF, 
DURING  A  TRIAL.— Though  the  defendant  is  an  administrator  or 
executor,  his  misconduct  at  a  trial  in  attempting  to  suborn  witnesses 
or  to  corrupt  jurors  may  be  proved  in  evidence  against  hlnu  (Mo- 
Hugh  ¥•  McHugh,  849.) 

See  Contracts,  18,  19;  Liens»  1. 

EXEMPTIONS 
Bee  Executions;  Homestead. 

EXTRADITION. 

1.  EXTRADITION- REVOCATION  OF  WARRANT.— The  gov- 
emor  of  a  state  may  effectively  revolce  his  extradition  warrant  for 

'the  surrender  of  an  alleged  fugitive  from  Justice  at  any  time  be- 
fore he  Is  taken  out  of  the  state.    (State  v.  Toole,  553.) 

2.  EXTRADITION— REVOCATION  OP  WARRANT— OONCLU- 
SIVENEISS.— If  the  governor  of'a  state  has  revoked  his  warrant  for 
the  surrender  of  an  alleged  fugitive  from  Justice,  no  inquiry  can 
be  made  in  a  proceeding  on  habeas  corpus  on  behalf  of  such  fugi- 
tive as  to  the  ground  of  such  revocation,  and  the  prisoner  must^ 
therefore^  be  discharged.    (State  v.  Toole,  553.) 

FOREIGN  INSURANCE  COMPANIBa 
Bee  Attachment,  8, 9. 

PORGEIRY. 
See  Banks  and  Banking,  8. 
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FBAUD. 
Sm  OontnctSp  17;  Judgment,  18;  BeleMfl^  % 

FBAUDULBNT  OONVBTANOBS. 

!•  FRAUDULENT  C?ONVEYANOBS.— A  DEED  ABSOLUTB  OH 
ITS  FAOB,  but  Intended  as  mere  security  for  a  debt,  is  fraudulent 
and  void  as  against  the  creditors  of  the  grantor.  (Bembardt  t. 
Brown,  725.) 

2.  FRAUDULENT  CONVBYANCES-BVIDENOB.--If  a  deed 
absolute  on  its  face  is  claimed  to  be  fraudulent  as  being  intended 
merely  as  security  for  a  debt  of  the  grantor,  an  unrecorded  deed  of 
defeasance  to  the  land  and  bonds  secured  thereby  are  competent  as 
evidence  tending  to  show  the  nature  of  the  transaction,  without 
proof  of  their  execution.    (Bernhardt  y.  Brown,  72S.) 

See  Husband  and  Wife,  8^ 

FREE  SOHOLARSHIP. 
See  Taxes*  fk 

GAME  LAWa 

OAlfB  LAWB-KEEPINO  GAME  KILLED  IN  THE  OPEN 
SEASON  AFTER  THE  END  THEREOF.— A  sUtute  making  It  a 
misdemeanor  for  any  person  to  have  in  his  possession  any  game 
birds  or  animals,  or  any  flesh,  pieces  or  parts  thereof,  during  the 
season  when  the  catching  or  killing  thereof  is  prohibited,  applies  to 
such  birds  or  animals,  or  any  part  thereof,  though  killed  within  the 
open  seasoPi    (Haggerty  y.  St  Louis  Ice  etc.  Co.*  iMT.) 

See  Contracts.  18. 

GARNISHMENT. 
See  Attachment 

GIFTS. 
See  Oharities,  9;  Deeds*  6;  7« 

GUARDIAN  AND  WARD. 

1.  A  GUARDIAN  LOANING  THE  MONEYS  OF  HIS  WARDS» 
and  taking  notes  and  mortgages  therefor  in  his  own  name,  thereby 
unnecessarily  and  willfully  mingles  the  trust  property  with  his  own, 
and  becomes  liable  for  its  safety  in  all  events,  and  is  not,  in  his 
accounts,  entitled  to  be  credited  with  the  amounts  so  loaned.  (Mat- 
ter of  Bane,  197.) 

2.  GUARDIAN  AND  WARD— BOND  WHERE  THERE  IS  NO 
ORDER  OF  APPOINTMENT.— A  bond  given  by  a  person  as  the 
guardian  of  a  minor,  by  which  he  obtains  possession  of  the  prop- 
erty of  his  supposed  ward,  is  valid  and  enforceable,  though  it  ap- 
pears that  no  formal  order  was  ever  made  appointing  him  sneli 
guardian.    (Hazelton  t.  Douglas,  122.) 

See  Subrogation. 

HABEAS  CORPUS. 
See  Extradition,  S, 

HEAD  OF  FAMILY. 
See  BxecutionB,  lOL 
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HEIRS. 

BSTAT8S  OF  DBOBDBNTS.-WHBRB  AN  ACTION  IS 
BROUGHT  BY  HEIRS  to  recoYer  a  debt  due  their  ancestor,  they 
must  allege  and  prove  that  the  debts  of  the  ancestor  have  been  paid, 
or  the  estate  settled,  or  that  no  letters  of  administration  bare  been 
granted.   (Magel  t.  MUligan,  882.) 

See  Adoption,  2»  8. 

HIGHWAYS. 

L  HIGHWAYS— PLACE  OP  INJURY-STREET.— One  Injured 
In  a  street  is  Injured  In  a  public  highway.  (Frankfort  t.  Coleman, 
412.) 

2.  STREETS— ADDITIONAL  SERVITUDE  IN.— The  use  of  a 
public  street  for  a  telephone  line  is  a  servitude  within  the  contem- 
plated uses  of  such  street.  Hence  it  does  not  impose  an  additional 
burden  for  which  an  owner  of  abutting  property  Is  entitled  to  be 
compensated.    (Magee  t.  Overshiner,  358.) 

8.  STREETS.— A  TOWN  PLAT  la  NOT  CONCLUSIVE  that 
there  is  a  strip  of  land,  as  there  represented,  between  a  street,  and 
the  shore  of  a  lake.  The  dimensions  of  the  several  lots  as  they  ap- 
pear on  the  plat  must  yield  to  the  actual  condition  of  things  as  they 
exist,  and  be  determined  by  the  practical  location  and  construction 
of  the  plat  upon  the  ground.    (Madison  v.  Mayers,  127.) 

4.  STREETS-ACTUAL  LOCATION  OF.  (X)NTROLS.— In  the 
absence  of  original  monuments  which  can  be  ascertained,  the  loca- 
tion and  occupancy  of  a  street  as  indicated  by  old  buildings  and 
fences,  and  by  its  use  for  many  years,  must  control  as  a  practical 
location  of  the  street,  and  is  a  practical  construction  of  the  plat 
thereof.  The  lands  included  In  the  street  as  thus  used  must  be  re- 
garded as  dedicated  to  the  public  use.    (Madison  v.  Mayers,  127.) 

6.  HIGHWAY— CREATION  OF.  BY  USER— If  a  highway  has 
been  used  by  the  public  for  more  than  twenty  years,  it  becomes  a 
lawfully  existing  highway,  and  the  right  of  the  public  to  use  It  be- 
comes fixed.    (Frankfort  v.  Coleman,  412.) 

6.  STREETS.— MERE  NONUSER  of  a  part  of  a  street  cannot 
operate  as  a  surrender  or  abandonment  of  any  part  of  It  for  the  pur- 
pose of  a  public  street.    (Madison  v.  Mayers,  127.) 

See  E#minent  Domain,  3. 

HOLDER  FOR  VALUE. 
See  Negotiable  Instruments,  8, 

HOMESTEAD. 

1.  HOMEM^TEAD  EXEMPTION.— The  rule  of  marshalling  se- 
curities does  not  apply  to  homestead  exemptions.  A  mortgagee  of 
real  property,  part  of  which  is  a  homestead,  will  not  be  permitted 
nor  required  to  resort  to  the  homestead  alone  for  the  satisfaction  of 
his  lien.    (Koen  y.  Brill,  633.) 

2.  HOMESTEADS-LEASE  OF  BY  HEAD  OF  FA^HLY, 
WHEN  VOID.— After  a  homestead  has  been  set  apart  out  of  the 
lands  of  a  husband  for  the  benefit  of  his  wife  and  minor  children, 
a  lease  executed  by  him  alone,  during  the  continuance  of  the  home- 
stead, purporting  to  convey  to  third  parties  all  rights  to  the  timber 
on  such  land  for  turpentine  and  other  purposes,  and  also  all  his 
right,  title  and  interest  In  the  sawmill  timber  thereon,  to  be  cut  by 
the  lessees  or  their  assigns,  within  a  certain  period.  Is  void.  (Prlt* 
chett  T.  Davis,  29a) 
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8.  HOMBSTEAD.— The  dedication  as  a  public  street  of  lands 
Which  are  subject  to  a  homestead  cannot,  as  against  a  wife,  result 
from  the  acts  or  agreement  of  her  husband.  (San  Francisco  ▼• 
Grote.  166.) 

4.  HOMB^TE^DS— EVIDENGE.— The  original  homestead  pa- 
pers are  primary  e'vidence  of  the  setting  apart  and  valuation  of  the 
homestead.  The  record  of  such  papers  is  only  secondary  eyi- 
dence.    (Pritchett  ▼.  Davis,  298.) 

6.  HOMESTEAD.— AN  INJUNCTION  WILL  ISSUE  against  the 
sale  of  a  homestead  under  execution  where  it  is  so  encumbered  that 
DO  benefit  can  accrue  therefrom  to  the  creditor.    (Koen  t.  Brill,  633.) '' 

a  HOMESTEADS  —  INJUNCTION.  —  BENEFICIARIES  In  a 
homestead  have  such  an  interest  in  the  use  and  enjoyment  of  the 
property  as  enables  them  directly  to  maintain  a  suit  for  an  injunc- 
tion to  protect  it  against  an  illegal  inyaaion.  (Pritchett  t.  Davis, 
29&) 

HOMIOIDa 

1.  HOBHOIDE— JUSTIFICATION.— A  bomldde  committed  In 
self-defense,  or  in  defense  of  habitation,  property,  or  person,  against 
one  who  manifestly  intends  or  endeavors,  by  violence  or  surprise, 
to  commit  a  felony  on  either,  la  Justifiable  homicide.  (Powell  v. 
State,  277.) 

2.  HOMICIDE— PROOF  OF  CHARACTER.— Except  when  spe- 
cial facts  may  have  been  shown  to  have  existed  in  a  particular  case, 
evidence  of  character,  conduct,  or  utterances  of  the  deceased  is  not 
admissible  in  trials  for  homicide.    (Powell  v.  State,  277.) 

8.  HOMICIDE— PROOF  OF  CHARACTER.— In  a  trial  for  hom- 
icide, where  the  plea  of  self-defense  is  set  up,  evidence  of  the  charac- 
ter of  the  deceased  for  violence  must  be  confined  to  evidence  of 
his  general  character  and  reputation,  and  this  cannot  be  established 
by  proof  of  specific  acts.    (Powell  v.  State,  277.) 

4.  HOMICIDE— EVIDENCE  OF  CHARACTER.-If,  on  a  trial 
for  homicide,  the  character  of  the  deceased  for  peace  or  violence 
is  in  issue,  the  testimony  of  a  witness  to  the  general  charac- 
ter of  the  deceased  cannot  be  confined  to  evidence  of  what  is 
generally  said  in  reference  thereto.  It  is  competent  to  show  by  a 
witness  who  has  lived  in  the  same  community  with  the  deceased, 
that  he  knows  the  estimation  in  which  he  was  held  by  the  people, 
and  that  he  has  never  heard  the  character  of  sucn  person  ques- 
tioned. Such  evidence  authorizes  the  inference  that  such  charac- 
ter was  good.    (Powell  r.  State,  277.) 

6.  HOMICIDE  —  DECLARATIONS  OF  ACCUSED  AS  EVI- 
DENCE.—On  a  trial  for  murder,  where  self-defense  Is  set  up,  decla- 
rations of  present  pain  made  by  the  accused  soon  after  the  killing, 
and  alleged  by  him  to  have  been  caused  by  an  attack  made  by  the 
deceased  at  the  time  of  the  killing,  are  admissible  in  evidence  to  be 
considered  by  the  Jury  along  with  the  other  facta  in  the  case. 
(Powell  ▼.  State,  277.) 

a  MURDER— DECLARATIONS  AS  BVIDBNCE-INSTRUC- 
TIONB.— A  declaration  made  by  one  charged  with  murder  admit- 
ting the  homicide,  but  disavowing  any  criminal  responsibility  there- 
for, though  admissible  in  evidence  as  an  admission  of  a  fact,  is 
not  a  confession  of  guilt,  and  does  not  authorize  instructions  on  the 
law  of  confessions.    (Powell  t.  State,  277.) 

7.  CRIMINAL  LAW— INSTRUCTIONS.- If,  on  a  murder  trial, 
the  court  undertakes  to  instruct  the  Jury  as  to  the  various  forms  io 
which  their  verdict  may  be  written,  and  in  so  doing  staites  what 
would  be  proper  forms  for  all  findings,  from  that  of  murder  without 
recominendatioB  down  to  involantary  manslaughter  in  the  com* 
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mlBsIon  of  a  lawful  act,  he  sbonld  not  fall  to  state  what  the  form 
of  verdict  should  be  In  case  of  acquittal,  but  failure  to  do  so  is  not 
ground  for  a  new  trial,  when  it  appears  that  the  court  distinctlj 
charged  the  jury  that,  in  a  certain  view  of  the  eyidence,  they  should 
acquit  the  accused,  and  when  it  is  manifest,  from  Unding  him  guilty 
of  the  highest  offense  charged,  that  the  omission  in  question  could 
have  done  him  no  injury.    (Kearney  t.  State,  844.) 

8.  HOMICIDE—INSTRUCTIONS.— It  on  a  trial  for  murder,  the 
accused  pleads  self-defense,  and  the  court,  after  instructing  the  Jury 
as  to  all  grades  of  homicide.  In  conclusion  instructs  the  Jury  to  "look 
to  all  the  facts  and  circumstances  surrounding  and  connected  with 
the  case;  if  you  find  that  the  defendant  and  deceased  had  a  dif- 
ficulty, look  to  ail  the  facts  and  circumstances  surrounding  and 
connected  with  it;  see  whether  or  not  it  was  necessary  for  the  de- 
fendant to  take  the  life  of  the  deceased  in  order  to  save  his  own 
life.  Before  he  would  be  Justified  and  you  would  be  authorized 
to  find  him  guilty  of  no  oflTense,  you  must  believe  from  the  evi- 
dence that  it  was  necessary  for  him  to  take  the  life  of  the  de- 
ceased in  order  to  save  his  own  life,*'  such  instruction  is  erroneous 
In  that  it  excludes  from  the  consideration  of  the  Jury  the  question 
whether  the  accused  killed  the  deceased  to  prevent  a  felony  being 
committed  on  his  person.    (Powell  v.  State,  277.) 

0.  EVIDENCE-DYING  DECLARATIONS.- The  declaration  of 
a  person  after  he  was  shot  that,  in  his  opinion,  the  shooting  was 
accidental,  is  not  admissible  in  evidence  as  a  dying  aeclaration  in 
favor  of  the  party  accused  of  his  murd^  by  such  shooting.  (Kear- 
ney T.  States  844.) 

See  Trialt  % 

HUSBAND  AND  WIFSV 

1.  HUSBAND  AND  WIPE  HOLDING  BY  THE  BNTIRBTriES- 
MORTGAGES  (31  YEN  BY.— There  is  a  presumption,  where  lands  are 
held  by  the  entireties,  and  the  Joint  note  and  mortgage  of  the  hus- 
band and  wife  are  given  to  secure  a  loan,  that  they  are  principals 
and  equally  responsible,  and  satisfactory  evidefice  should  be  given 
in  favor  of  the  wife  where  she  claims  to  be  a  surety  only.  (Magel  v. 
Milligan,  382.) 

2.  HUSBAND  AND  WIPE— TENANTS  BY  ENTIRETIES-AC- 
TION FOR  DAMAGES— PARTIES  PLAINTIFF.— If  a  husband,  en- 
gaged in  business,  is  in  possession  of  a  storeroom  and  stock  of  gen- 
eral merchandise,  which  are  injured  by  an  explosion  of  natural  gas, 
he  may  recover  damages  therefor  without  Joining  his  wife  in  the  ac- 
tion, whether  the  title  to  the  real  estate  is  in  himself,  or  in  himself 
and  his  wife,  as  tenants  by  entireties.  (Sheridan  Gas  etc  COb  v. 
Pearson,  402.) 

S.  MARRIED  WOMAN--OONVEYANCE  ON  THE  EVE  OF 
MARRIAGE  TO  DEFEAT  RIGHTS  OP.— A  secret  voluntary  con- 
veyance, made  by  a  man  on  the  eve  of  his  marriage,  operates  as  a 
fraud  upon  his  wife,  and  will  not  be  permitted  to  defeat  her  of  her 
dower  or  other  interest  in  the  lands  conveyed  thereby,  where  he  has 
represented  to  her  that  he  is  the  owner  of  such  lands  as  an  Induce- 
ment to  the  marriage.    (Bookout  t.  Bookout,  350.) 

4.  FRAUDULENT  CONVEYANCEJS  —  HUSBAND'S  FRAUD 
UPON  RIGHTS  OF  HIS  WIFE.— If  a  married  man  conveys  his 
property  to  his  children,  but  retains  control  of  the  property  and 
withholds  the  deeds  from  record  for  the  period  of  four  years  after 
their  execution,  and  his  wife  has  no  knowledge  thereof  until  after 
the  grantor's  death,  the  fact  that  all  the  deeds  were  thus  withheld 
leads  very  strongly  to  the  conclusion  that  it  was  done  as  the  result 
of  an  understanding  between  the  grantor  and  granteea*  and  that  the 
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grantees  were  guilty  of  collusion  In  the  matter  for  the  purpose  of 
preventing  information  of  the  transfer  from  reaching  the  wife  of 
the  grantor,  and  to  permit  him,  in  the  mean  time,  to  continue  to  ex- 
ercise exclusive  dominion  and  control  over  the  property.  (Smith  v. 
Smith,  251.) 

S.  FRAUDULENT  CONVEYANCES  —  HUSBAND'S  POWER 
TO  DISPOSE  OF  HIS  PROPERTY— FRAUD  UPON  RIGHTS  OF 
WIFE.— If  a  husband  makes  *a  mere  colorable  disposition  of  his 
property,  for  the  purpose  of  defeating  the  rights  of  his  wife  as  his 
heir,  and  manifests  an  intention  of  reserving  to  himself  the  exclu- 
sive dominion  and  control  of  the  property,  and  the  reservation  to 
himself  of  the  right  to  use  and  enjoy  it  during  his  lifetime,  the 
transaction  is  a  fraud  on  the  rights  of  the  wife  and  will  be  set  aside. 
(Smith  V.  Smith,  251.) 

a  FRAUDULENT  CONVEYANCES  —  HUSBAND'S  POWBB 
TO  DISPOSE  OF  HIS  PROPERTY— FRAUD  UPON  RIGHTS  OF 
WIFE.— A  husband  has  power  to  dispose  absolutely  of  his  prop- 
erty during  his  life,  independently  of  tiie  concurrence,  and  ex- 
onerated from  the  claim,  of  his  wife,  if  the  transaction  is  not  merely 
colorable,  and  is  not  attended  with  circumstances  indicative  of 
fraud  upon  the  rights  of  the  wife.  If  the  disposition  of  the  husband 
is  bona  llde,  and  no  right  is  reserved  to  him,  though  made  to  defeat 
the  right  of  the  wife,  it  will  be  good  against  her.  (Smith  v.  Smith, 
251.) 

7.  MARRIED  WOMAN— ESTOPPEL  TO  DENY  PURPOSE 
FOB  WHICH  MONEY  WAS  LOANED.— Where,  for  the  purpose  of 
inducing  a  loan,  to  be  secured  by  a  mortgage  on  land  held  by  a  hus- 
band and  wife  by  the  entireties,  they  make  an  affidavit  to  the  effect 
that  the  moneys  to  be  borrowed  are  to  be  used  in  part  to  pay  off  an 
encumbrance  on  such  land,  and  the  balance  to  purchase  other  lands, 
to  be  held  by  them  in  the  same  manner,  she  is  estopped,  in  an  ac- 
tion to  foreclose  ttie  mortgage,  from  Insisting  that  the  moneys  were 
borrowed  for  the  use  of  her  husband,  and  that  no  part  thereof  had 
been  received  by  her  or  used  in  the  improvement  of  her  separate  es- 
tate, where  the  lender  of  the  money  relied  upon  her  affidavit  and  had 
no  notice  that  any  of  the  statements  thereof  was  untrue.  (Magel  v. 
MiUigan,  882.) 

a  A  JUDGMENT  AGAINST  A  MARRIED  WOMAN  cannot  be 
stricken  off  for  defect  not  appearing  on  the  record.  (Stahr  v. 
Brewer,  883.) 

9.  A  MARRIED  WOMAN  SEEKING  TO  AVOID  A  JUDGMENT 
by  confession  must  show  not  only  the  fact  of  her  marriage,  but  also 
all  other  circumstances  necessary  to  relieve  h^  from  liability. 
(Stahr  T.  Brewer,  883.) 

10.  JUDGMENT— MARRIED  WOMAN'S  LIABILITY  UPON.— 
Where  a  married  woman  seeks  to  be  relieved  from  a  Judgment 
against  her  upon  a  judgment  note  signed  by  her,  upon  the  ground 
that  she  was  not  liable  thereon,  and  there  is  evidence  tending  to 
prove  that  her  husband  conducted  business  in  her  name  without 
any  knowledge  on  her  part  of  the  details,  and  that  she  gave  her 
name  willingly  to  all  his  transactions  whenever  requested  by  him, 
and  that  the  note  in  question  was  made  to  secure  a  debt  due  to  the 
plaintiff,  the  question  of  her  liability  should  be  submitted  to  the 
jury,  and  the  court  is  not  Justified  in  determining  that  she  is  not 
answerable.    (Stahr  v.  Brewer,  883.) 

11.  CRIMINAL  LAW— FAILURE  TO  SUPPORT  WIFE— FI- 
NANCIAL  MEANS  OF  WIFE.— The  fact  that  a  wife  has  financial 
means  does  not  relieve  her  husband  from  his  statutory  duty  of  sup- 
porting her,  especially  where  no  claim  is  made  that  such  means 
were  obtained  from  him.    Hence,  evidence  that  ahe  had  such  means 
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prior  to  tlio  commeneemeDt  of  a  proseeotlon  midor  lodi  ft  ttetnto  1m 
whollj  ImmateriaL    (Pe<H;»lo  t.  People,  245.) 

800  Appoftl.  10^  21;  Bonds;  Homestead,  2, 8;  InforaialloOi  1^  4;  Jnda- 

ment,  21;  Witnesses*  V 

INDIOTMENT. 
Bee  Mayhem,  2-i. 

INFANTa 
See  Deeds.  1« 

INFORMATION. 

L  INFOBICATION.-IN  CHARGING  AN  OFFBNSB^  It  Is  snffl- 
clent  to  allege  the  facts  constituting  it,  and  Is  not  necessary  to  aver 
facts  to  show  affirmatively  that  the  person  charged  Im  one  who  can 
be  prosecuted  for  snch  offense.    (Poole  v.  People,  245.) 

2.  INFORMATION— FORM— AMBIGUITY.— Although  an  Infcx^- 
matlon  may  be  successfully  attacked,  at  the  proper  time,  by  a  mo- 
tion on  account  of  form,  or  ambiguity,  it  is  too  late  to  raise  that 
question  after  trial.    (Poole  v.  People,  245.) 

8.  INFORMATION  —  FAILURE  TO  BUPPOBT  WIFE  — 
CHARGING  THB  OFFENSB— TIMB.— An  information  was  filed 
with  a  justice  of  the  peace,  on  January  18,  1887,  charging  a  party 
with  failure  to  support  his  wife,  and  carelessly  alleged  the  time  of 
the  offense  as  "on  or  about  the  nineteenth  day  of  September,  and 
continuously  since,  A.  D.  1887*';  but  from  the  language  employed, 
charging  the  time  when  the  offense  was  committed,  it  was  held  to 
be  fairly  Inferable  that  it  was  at  a  date  prior  to  the  time  whegk 
the  information  was  filed  with  the  Justice.    (Poole  t.  People,  245.) 

4.  INFORMATION— FAILURE  TO  SUPPORT  WIFE— CTHARCJ. 
ING  THB  OFFENSE.— The  statutory  offense  of  the  failure  of  a 
husband  to  support  his  wife  consists  of  the  husband's  willful  ne* 
gleet  to  provide  reasonable  support  and  maintenance  for  his  wife, 
and  it  is  not  necessary  to  allege  in  the  information  that  the  defend- 
ant is  a  resident  of  the  state,  where  nonresidents  are  excepted  from 
the  operation  of  the  statute.  It  is  not  necessary  to  negative  excep- 
tions, and  if  the  defendant  is  a  nonresident^  that  Is  a  matter  6i 
defense.    (Poole  v.  People,  246.) 

INJUNOnONa 
8ss  Dedication,  8;  Eminent  Domain,  4;  Homesteadv  0»  CL 

INSANE  PERSONS. 
8ee  Judgment,  21;  Witnessesb  L 

INSOLVENCY, 
•  8ee  Banks  and  Banking,  lOL 

INSTRUOTIONa 

L  INSTRUOriONS-BY  COLLATING  FAOTS.-It  Is  proper  for 
the  court  to  collate  the  facts  and  to  state  the  role  of  law  applicable. 
(Medearis  v.  Anchor  Mut.  Life  Ins.  Co.,  428.) 

2.  INSTRUCTIONS— WHEN  FAILURE  TO  GIVE,  IS  NOT  R» 
VER8IBLB  ERROR.— If  there  is  no  reversible  error  In  the  Instruc- 
tions given,  there  can  be  no  reversal  for  a  failure  to  give  additional 
Instructions  not  requested.    (Tracy  v.  Hacket,  886w) 

See  Homicide,  6-8. 
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INSURANCBL 

L  INSURANOB— DBFINITION.^An  insnranee  In  relation  to 
property  is  a  contract  whereby  the  insurer  becomes  bonnd,  for  a 
definite  consideration,  to  Indemnify  the  insured  against  loss  or 
damage  to  certain  property  named  in  the  policy  by  reason  of  cer- 
tain perils  to  which  it  may  be  exposed.  (Dover  Glass  etc.  Go.  t. 
American  Fire  Ins.  Go.,  264.) 

2.  insubjancb-bights  gf  parties,  how  fixed.— a 

policy  of  insurance,  and  the  conditions  therein,  fix  the  relations 
between  the  parties  thereto  and  furnish  the  measure  of  th^r  re- 
spective rights  and  liabilities.  Ck)urt8  cannot  go  outside  of  snch 
agreement  of  the  parties  to  determine  their  mutual  or  reclprooil 
obligations.    (Dover  Glass  etc.  Co.  v.  American  Fire  Ins.  Go.,  264.) 

8.  INSURANCE— CONSTRUCTION  OF  CONTRACT.-The  stat- 
ute of  North  Carolina  provides  that  '*all  contracts  of  insurance,  the 
application  for  which  is  taken  within  the  state,  shall  be  deemed  to 
have  been  made  within  the  state,  and  subject  to  the  laws  thereof." 
Hence  a  policy  of  Insurance  issued  by  a  foreign  company  upon  an 
application  made  in  that  state  Is  governed  by  such  statute,  no  ma^ 
ter  what  the  form  of  the  contract  may  be.  (Horton  v.  Home  Ins. 
06.,  717.) 

4.  INSURANGB— CONDITIONS.— It  Is  competent  for  an  insurer 
to  prescribe  the  terms  and  conditions  upon  which  he  will  take  a 
proposed  risk,  provided  they  are  not  illegal  nor  contrary  to  public 
policy,  and  the  acceptance  of  such  conditions  imposes  upon  the  in- 
sured the  duty  of  a  substantial  compliance  therewith,  and  any 
neglect  thereof  in  any  material  respect,  unless  waived  or  condoned, 
relieves  the  insurer  from  liability  in  case  of  loss,  whether  It  can  be 
traced  to  such  neglect  or  not  (Dover  Glass  etc  Go.  y.  American 
Fire  Ins.  Co.,  264.) 

6.  INSURANCE.— CONDITIONS  OR  CJLAUSBS  inserted  in  a 
contract  of  Insurance  which  induce  caution  as  to  the  conduct  of 
either  party  in  respect  to  the  subject  matter  thereof,  are  not  repug- 
nant to  public  policy,  because  anything  that  stimulates  diligence 
and  good  faith  between  the  contracting  parties  is  highly  promotive 
of  the  general  as  well  as  the  individual  good.  (Dover  Glass  etc  (>o. 
T.  American  Fire  Ins.  Co.,  264.) 

6.  INSURANCJB.-CJONDITIONS  OF  FORFEITURE  contained 
In  an  insurance  policy  are  not  favored,  and  these  and  like  condi- 
tions are  always  construed  strictly,  so  that  a  party  claiming  a  for- 
feiture by  reason  of  a  violation  thereof  is  not  permitted  to  deprive 
the  other  party  of  the  benefits  of  the  right  of  indemnity  for  which 
he  contracted  if  there  is  any  doubt  or  uncertainty  as  to  the  terms 
of  such  conditions,  the  extent  of  their  application,  or  the  acts  which 
constitute  the  alleged  breach.  (Dover  (Slass  etc  Ck).  v.  American 
Fire  Ins.  Co.,  264.) 

7.  INSURANCE.-CONDITIONS  OF  AVOIDANCJE  contained  in 
an  insurance  policy  may  be  waived  either  by  express  agreement  of 
the  parties  or  necessary  implication  arising  from  their  acts  after 
notice  of  the  breach.  (Dover  Glass  etc.  Co.  v.  American  Fire  Ins. 
Co.,  264.) 

8.  INSURANCE-WAIVER  OF  CONDITIONS.-The  violations 
of  any  of  the  conditions  in  a  policy  of  insurance  may  be  waived  by 
the  insurer,  and  a  waiver  may  be  implied  from  the  acta  and  con- 
duct of  the  Insurer  after  knowledge  that  such  conditions  have  been 
broken.    (Horton  r.  Home  Ins.  Co.,  717.) 

9.  INSURANCE— WAIVER  OF  CONDITIONS.— If  an  insurer, 
knowing  the  facts,  does  that  which  Is  inconsistent  with  an  Inten- 
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tlon  to  insist  upon  a  strict  compliance  with  the  conditions  precedent 
of  the  contract  of  insurance,  he  must  be  treated  as  harini;  waiyed 
their  performance,  and  the  insured  may  recover  without  provlns 
performance,  even  though  the  pc^icy  proyides  tliat  none  of  its  con- 
ditions shall  be  waiyed  except  by  written  agreement.  (Hortoo  t. 
Home  Ins^  Oo„  717.) 

10.  INSURANOB-WAiyilB  OF  CONDITIONS.— If  an  insurer, 
with  knowledge  that  conditions  haye  been  broken,  giylng  him  the 
right  to  cancel  a  policy  of  insurance,  fails  to  notify  the  insured 
within  a  reasonable  time  of  his  intention  to  cancel  the  policy,  and 
fails  to  return  the  unearned  premium  as  required  by  the  policy,  this 
must  be  taken  as  eyidence  showing  a  waiy^  of  the  breach  of  such 
conditions.    (Horton  y.  Home  Ins.  Co^,  717.) 

11.  INSURANOB-OONDITIONS— WAIVER  BY  AQBNT.-Oon- 
ditions  in  a  policy  of  insurance  working  a  forfeiture  are  matters  of 
contract  and  not  of  limitation,  and  may  be  waiyed  by  the  insurer. 
Such  waiyer  may  be  presumed  from  the  acts  of  the  local  agent. 
(Horton  y.  Home  Ins.  Co.,  717.) 

12.  INSURANGB-MISREPRESENTATIONS.— Under  the  statp 
utes  of  North  Carolina,  statements  contained  in  any  application  for 
a  policy  of  insurance,  or  in  the  policy  itself,  are  representations  and 
not  warranties;  and,  if  misrepresentations  are  made,  they  do  not 
vitiate  the  policy,  unless  they  materially  contribute  to  the  loss  or 
fraudulently  evade  the  payment  of  an  Increased  premium.  (Albert 
y.  Mutual  Life  Ins.  Co.,  693.) 

13.  INSURANCE-DESCRIPTION  OP  PROPERTY.— It  is  not 
necessary  in  insuring  property  that  its  locality  be  fixed  by  such 
technical,  legal  descriptions  as  are  ordinarily  employed  in  conyey- 
ances  of  real  property.  It  is  not  material,  therefore,  in  an  action  to 
recover  on  a  policy  insuring  a  dwelling-house  and  personal  property 
therein  against  loss  by  fire  that  the  block  in  which  the  dwelling  was 
situated  was  described  in  the  policy  as  being  In  Harlington  addition 
to  Mt.  Tabor,  whereas  there  is  no  such  addition,  and  the  property 
was  in  Harlem  addition  to  East  Portland.  (Baker  y.  State  Ins.  O)., 
807.) 

14.  INSURANCE— BREACH  OF  WARRANTY  OP  THE  TITLE 
OP  THE  ASSURED.— One  in  possession  of  real  property  under  a 
contract  of  purchase  entitling  him  to  remain  in  possession,  and  to  a 
conveyance  of  the  title  upon  completing  payment  therefor  in  certain 
installments,  is  to  be  deemed  the  owner  for  the  purpose  of  a  policy 
of  insurance,  and  is  Justified,  in  his  answers  in  his  application,  in 
stating  that  he  is  the  sole  and  undisputed  owner  of  the  property, 
and  that  the  title  is  in  his  name.    (Baker  y.  State  Ins.  0>.,  807.) 

15.  INSURANCE— PRAUD  IN  ANSWER  REiSPEOTING  THE 
VALUE  OF  PROPERTY.— An  answer  respecting  the  value  of  the 
land  and  buildings  upon  which  insurance  is  sought  will  not  be  re- 
garded as  fraudulent  unless  so  far  at  variance  with  the  truth  that 
a  fraudulent  purpose  must  be  presumed.  All  that  is  required  is  the 
honest  judgment  or  opinion  of  the  applicant  upon  the  subject 
(Baker  v.  State  Ins.  Co.,  807.) 

16.  INSURANCE— CX)NDITIONS  AGAINST  ENCUMBRANCES. 
Conditions  in  a  fire  insurance  policy  prohibiting  encumbrances  and 
levies  without  the  consent  of  the  Insurer,  and  declaring  the  policy 
to  be  void  in  case  of  a  breach  thereof,  apply  only  to  voluntary  liens 
and  levies,  and  not  to  involuntary  encumbrances;  such  as  tax  Hens 
and  judgments  procured  in  invitum.  The  violation  of  such  condi- 
tions does  not  render  the  policy  absolutely  void,  but  yoidable  only 
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at  tlie  election  of  the  Intiirer.    (BoYer  Glam  etc.  Co.  r.  American 
Fire  Ins.  Co.,  264.) 

17.  INSURANCE— CONDITIONS  AGAINST  ENCUMBRANCES 
AND  LEVIES— BREACH  OF.— Under  conditions  in  a  policy  of  fire 
insurance  prohibiting  encumbrances  and  leTies  on  the  insured  prop- 
erty without  the  consent  of  the  insurer,  and  declaring  the  policy  to 
be  void  in  case  of  a  breach  thereof,  the  act  of  the  insured  in  giying 
mortgages,  confessing  Judgments,  and  suffering  levies  of  execution 
against  the  insured  property  without  the  consent  or  waiyer  of  the 
insurer,  constitutes  a  breach  of  such  conditions  and  avoids  the  pol- 
icy at  the  election  of  the  insurer.  (Dover  Glass  etc,  Co.  v.  American 
Fire  Ins.  Co.,  2G4.) 

1&  INSURANCB.^CONDITIONS  PROHIBITING  ENCUM- 
BRANCES AND  LEVIES  upon  insured  property  without  the  con- 
sent of  the  insurer,  inserted  in  the  policy  and  declaring  it  to  be  void 
in  case  of  a  breach  thereof,  are  not  only  legal  and  conformable  to 
public  policy,  but  also  reasonable  and  proper.  (Dover  Glass  etc  Co. 
V.  American  Fire  Ins.  Co.,  264.) 

19.  INSURANCB>-ENCUMBRANCES— CJONDITIONS  AGAINST 
—WHEN  NOT  ENFORGEABLE.—If  an  insurance  company  issues 
a  policy  of  insurance  without  requiring  any  application  be- 
cause its  agent  thinks  he  knows  the  condition  of  the  property,  and 
the  policy  contains  a  condition  rendering  it  void  if  the  property  is 
encumbered,  but  the  insured  does  not  read  the  policy  nor  know  of 
the  condition  until  after  a  loss  has  occurred,  the  condition  must  be 
deemed  waived.    (Georgia  Home  Ins.  Co.  v.  Holmes,  611.) 

20.  INSURANOB-FIRE— CONDITIONS— WAIVER.— Under  con- 
ditions  in  a  policy  of  life  insurance  providing  that  it  should  be  void 
If,  with  the  knowledge  of  the  insured,  foreclosure  proceedings  be 
commenced  or  notice  given  of  sale  of  any  property  covered  by  the 
policy  by  virtue  of  any  mortgage  or  trust  deed,  and  also  that  if  the 
policy  should  be  canceled  or  become  void  the  unearned  portion  of 
the  premium  paid  should  be  returned,  the  insurer  is  liable  for  a  loss, 
although  the  property  insured  is  advertised  for  sale  under  a  trust 
deed  before  the  fire  and  loss,  provided  the  insured  has  no  notice 
or  knowledge  of  such  advertised  sale,  except  such  as  is  obtained 
from  reading  the  advertisement  before  the  fire,  which  advertisement 
the  agent  of  the  insurer  has  also  seen,  and  the  policy  has  not  been 
canceled  nor  any  part  of  the  unearned  premium  returned  to  the  in- 
sured prior  to  the  fire.    (Horton  v.  Home  Ins.  0>.,  717.) 

21.  INSURANCE-CONDITION  PROHIBITING  CESSATION 
OP  OPERATION  OF  INSURED  PROPERTY.— A  condition  in  a  fire 
Insurance  policy  forbidding  the  cessation  of  the  operation  of  the 
Insured  establishment,  without  the  consent  of  the  insurer,  and  pro- 
viding for  the  care  and  supervision  of  the  workmen,  and  also  pro- 
viding that  a  breach  of  such  condition  shall  avoid  the  policy,  is 
broken,  and  the  insurance  terminated,  when  the  business  is  discon- 
tinued and  the  operation  of  the  establishment  has  ceased  without 
the  consent  of  the  insurer,  although  watchmen  are  provided  and 
kept  in  the  establishment  continually  until  the  fire  and  loss  occur. 
(Dover  Glass  etc  Oo.  v.  American  Fire  Ins.  Co.,  264.) 

22.  INSUHANCBV-CONDITION  COMPELLING  OPERATION 
OF  INSURED  ESTABLISHMENT.— A  condition  in  a  policy  of  fire 
insurance  forbidding  the  cessation  of  the  operation  of  the  insured 
establishment  without  the  consent  of  the  insured,  is  valid,  reason- 
able and  proper.  (Dover  Glass  etc.  (3o.  v.  American  Fire  Ins.  0>.» 
264.) 

28.  INSURANCB-CJONDITIONS  CONCERNING  WORKMEN 
IN  INSURED  ESTABLISHMENT.- An  Insurer  has  a  right  to  stipo* 
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late  In  a  palicy  of  Are  Insuraiice  for  the  care  and  sapenrlslon  of 
eklUed  workmen  neceesarily  employed  in  running  the  insured  estab- 
lishment during  the  customary  working  season,  and  to  make  his  Uap 
bility  dependent  upon  the  fulfillment  thereof.  (Dover  Glass  etc.  Oow 
T.  American  Fire  Ina.  Co.,  264.) 

24.  INSURANCE-HOUSE  LET  FOR  IMMORAL  PURPOSES.- 
A  policy  of  insurance  on  a  house  leased  by  the  owner  to  a  lewd 
woman,  with  knowledge  on  his  part  that  it  is  to  be  used  by  her 
for  the  purposes  of  prostitution,  la  not  void  so  as  to  defeat  a  recoyery 
in  case  of  loss  in  the  absence  of  any  stipulation  in  the  policy  un- 
der which  the  Immoral  use  of  the  house  vacates  the  contract.  In 
such  case,  the  contract  of  insurance  does  not  grow  out  of,  nor  Is 
it  connected  with,  the  immoral  and  illegal  use  of  the  house;  and, 
it  is  clearly  disconnected  from  the  contract  of  rental  for  such  use^ 
(Phenix  Ins.  Co.  y.  Clay,  807.) 

25.  INSURANCE  — FIRE  — TRANSFER  OF  POMCY  — LOSS 
AFTER  ADDITIONAL  PREMIUM  IS  DEMANDED  AND  PAID^ 
LIABILITY.— If  an  insurance  company  demands  an  additional 
premium,  where  an  ezistiog  policy  of  fire  insurance  is  about  to  be 
transferred  on  account  of  a  change  in  the  ownership  of  the  prop- 
erty, and  such  additional  premium  is  paid  to  the  agent,  who  for- 
wards the  ipoLicy,  by  mail,  to  the  company  for  the  purpose  of  liaying 
It  indorse  thereon  its  consent  to  such  transfer,  the  company  is  ans- 
werable where  the  property  Is  destroyed  by  fire  on  the  following 
day  before  such  indorsement  Is  madei  (Medearis  y.  Anchor  Mut. 
Life  Ins.  Co.,  42&) 

28.  INSURANOE-FIRE^BerOPPBI^PROVISIONS  IN  POL- 
ICY  AGAINST  TRANSFER  OF  TITLE  AND  WAIVER  OF 
CONDITIONS  BY  AGENT.— If  the  ownership  of  insured  property 
is  changed  and  the  insurer  agrees  to  consent  to  an  assignment  ef 
the  policy,  and  to  indorse  such  consent  thereon  for  an  advanced 
rate,  which  the  agent  secures  and  transmits  to  the  company,  with 
the  policy,  according  to  his  instructions,  the  company  is  estopped 
from  taking  advantage  of  provisions  in  the  policy  which  render  it 
void  in  case  the  legal  title  to  the  property  is  changed,  and  which 
prohibit  an  agent  from  waiving  any  of  the  conditions  of  the  policy. 
(Medearis  v.  Anchor  Mut  Life  Ins.  CO.,  428.) 

27.  INSURANCB--LIFB-INSURABLE  INTEREST.- A  policy  of 
life  insurance  payable  to  one  who  has  no  interest  in  the  life  of  the 
insured  is  valid  and  enforceable  when  the  policy  is  taken  out  in  good 
faith  and  the  premium  paid  thereon  by  the  insured.  (Albert  y. 
Mutual  Life  Ins.  Co.,  603.) 

28.  INSURANCE— WRONGFUL  CANCELLATION  OF  LIFE 
POLICY— REMEDY  WHERE  RISK  HAS  NOT  ATTACHED.— If  a 
policy  of  life  insurance  has  been  wrongfully  canceled  by  the  insurer, 
and  the  risk  has  not  attached,  all  the  premiums  must  be  returned, 
and  an  action  will  lie  for  their  recoyery.  (Metropolitan  Life  Ina.  0>. 
y.  McCormick,  8d2.) 

'29.  INSURANCJE— WRONGFUL  CANCELLATION  OF  LIFE 
i^OLICY— REMEDY  WHERE  RISK  HAS  ATTACHED.— If  a  policy 
of  life  Insurance  has  been  wrongfully  canceled  by  the  insurer,  the 
insured  may  obtain  a  reinstatement  thereof,  or  maintain  an  action 
for  damages,  but  he  cannot  maintain  an  action  for  the  premiums 
paid  where  the  risk  has  attached  and  the  company  has  assumed  lia* 
bility  in  case  of  loss.  (Metropolitan  Life  Ins.  0>.  y.  Mc(^rmick, 
892.) 

30.  INSURANCE— WRONGFUL  0ANC?ELLATION  OF  LIFE 
POLICY— REMEDY  WHERE  RISK  HAS  ATTACHED.-lf  a  DoUey 
of  life  insurance  has  been  duly  issued,  and  is  wrongfully  canceled 
by  the  insurer,  after  the  risk  has  attached,  the  insurer  may  sue  for 
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damages  and  recoTer  the  present  cash  surrender  Talne  of  the  policy, 
or  he  may  tender  the  premiums  as  they  become  due,  and  recoTer  the 
full  amount  of  the  policy  on  the  death  of  the  insured,  or  he  may 
proceed  in  equity,  and  have  a  decree  sustaining  and  declaring  yalid 
the  contract  of  Insurance.  (Metropolitan  Life  Ins.  Ck>.  t.  McO>r^ 
mlck,  892.) 

31.  INSURANOB.— A  MISREOPRBSBNTATION  or  untrue  state- 
ment In  an  application  for  life  Insurance,  if  made  In  good  faith, 
does  not,  under  the  statutes  of  Pennsylyania,  avoid  the  policy,  un- 
less it  relates  to  some  matter  material  to  the  risii:.  (March  t.  Metro- 
politan Life  Ins.  CkK,  887. 

32.  INSURANCE-LIFE— MISREPRESENTATIONS.— If,  In  an 
application  for  life  Insurance,  false  answers  are  giyen  respecting 
matters  material  to  the  risii,  the  trial  judge  should  direct  a  yerdlct 
in  fayor  of  the  defendant.  (March  t.  Metropolitan  Life  Ins.  Go., 
887.) 

33.  INSURANCE— MATERIALITY  OP  REPRESENTATION— 
WHEN  A  QUESTION  OF  LAW.— When  a  statement  or  representa- 
tion contained  in  an  application  tor  life  insurance  relates  to  the  ap- 
plicant being  Insured  in  any  other  company  or  to  his  haying  made 
an  application  for  Insurance  and  been  rejected,  or  as  to  particulars 
of  his  haying  had  ailments,  such  statement  or  representation  must 
be  adjudged  material  to  the  risk  as  a  matter  of  law,  and  its  ma- 
teriality should  not  be  submitted  to  the  jury  for  decision.  (March  y. 
MetropoUtan  Life  Ins.  Co.,  887.)  * 

34.  INSURANCJB  —  LIFE  —  ANSWERS  IN  APPLICATION  — 
WHEN  DEEMED  FALSE.— If,  In  answer  to  the  question  whether 
he  has  eyer  spit  blood,  the  applicant  answers,  '*No,"  his  answer  must 
be  deemed  false  if  he  has  had  an  expectoration  amounting  to  a 
hemorrhage.    (March  y.  Metropolitan  Life  Ins.  Co.,  887.) 

35.  LIFE  INSURANCB.-IF  AN  APPLICANT  WAS  AFFLICT- 
ED WITH  AN  OCCUIiT  AILMENT,  unlsnown  to  her.  her  failure 
to  communicate  it  cannot  be  regarded  as  a  fraud  upon  the  Insurance 
company.    (March  y.  Metropolitan  Life  Ins.  Co.,  887.) 

36.  INSURANCE— LIFE.— Where  an  applicant  for  insurance  Is 
asl&ed  whether  he  is  afflicted  with  consumption  and  answers,  "No," 
his  answer  must  be  regarded  as  material  and  false  if  he  is  affected 
with  that  diseane,  if  the  circumstances  show  that  the  insured  could 
not  have  been  ignorant  of  the  presence  of  the  disease.  (March  t. 
Metropolitan  Life  Ins.  Co.,  887.) 

37.  LIFE  INSURANCE-APPLICATION  IS  PRESUMPTIVELY 
CORRECT.— Where  certain  questions  and  answers  thereto  appear 
fn  an  application  for  a  life  insurance,  and  such  answers  are  shown 
to  be  false,  it  is  error  for  the  court  to  instruct  the  jury  that  such 
rnswers  are  a  fraud  upon  the  company.  '*if  those  questions  were 
asked."    (March  y.  Metropolitan  Life  Ins.  Ck>.,  887.) 

38.  INSURANCE— LIFE— FALSE  ANSWER  MADE  BY  BENE- 
riCIARY.— if  an  application  for  insurance  upon  the  life  of  a  wife  is 
signed  by  her  husband  and  contains  an  absolutely  false  answer, 
tie  insurance  being  payable  to  him,  he  cannot  recoyer  on  the  ground 
t^at  the  wife  did  not  sign  the  application  and  therefore  was  not 
guilty  of  misrepresentation.  (March  t.  MetropoUtan  Life  Ins.  Co.* 
887.) 

89.  INSURANCE  — LIFE— DBDUCrriON  OF  UNPAID  PRB- 
MIUM.— Under  a  life  insurance  policy,  the  premium  on  which  is 
payable  annually  in  adyance,  of  which  only  one  quarterly  install- 
vient  has  been  paid  at  the  time  of  the  death  of  the  insured,  the  in- 
surer Is  entitled  to  haye  the  amount  of  premium  remaining  due  for 
AIL  sr.  Bir.,  Vol.  LXV.- 
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the  current  year  deducted  f rcun  the  amount  of  the  policy,  before 
paying  it    (Albert  y.  Mutual  Life  Ins.  Co.,  6d3.) 

40.  INSURANCE  AGAINST  AOCIDBNT-CONSTRUOTION  OF 
POLICY.—Under  an  accident  insurance  policy  for  a  specified  sum, 
containing  a  condition  that  if  "injuries  are  sustained  while  riding 
as  a  passenger  in  any  passenger,  conveyance   using   steam,    cable 
or  dectricity  aa  a  motlye  power,  the  amount  to  be  paid  shall  be 
double  the  sum  above  specified,"  the  insurer  is  liable  und^  such 
double  Indemnity  to  an  Insured  person  who  is  injured  while  at- 
tempting to  alight  from  a  moving  street-car  using  electricity  as  a« 
motive  power.    In  such  case,  the  insured  is  a  passenger  until  hei 
haa  completely  disconnected  himself  and  alighted  from  such  car.* 
(King  Y.  Tra  velers'  Ins.  Ocx,  288.) 

41.  INSUBANCB  AGAINST  ACCIDENT—TOTAL  DISABILITY. 
Under  a  policy  iDsuring  against  loss  of  time  suffered  through  acci- 
dental injuries  "wholly  and  continuously  disabling  the  insured  from 
transacting  any  a  ad  every  kind  of  business  p^laining  to  his  occu- 
pation" of  merchant,  he  may  recover  if  accidentally  thrown  from 
his  bicycle,  thereby  dislocating  the  thumb  of  his  right  hand,  break- 
ing loose  some  of  his  teeth,  and  so  injuring  or  Jarring  his  head  and 
neck  as  to  affect  his  spine  and  nerves  to  such  an  extent  as  to  prp- 
duce  severe  nervous  prostration,  rendering  him  whc^y  and  am- 
tinuonsly  disabled  from  transacting  any  and  every  kind  of  busi« 
nees  pertaining  to  his  occupation.  (Lobdill  y.  Laboring  Men's  MuC 
Aid  Assn.,  ^2.) 

42.  INSURANCE  AGAINST  ACCIDENT— TOTAL  DISABILITY. 
Under  a  policy  insuring  against  loss  of  time  effected  through  acci- 
dental injuries  ^'wholly  and  continuously  disabling  the  insured, 
from  transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation,"  whole  or  total  disability  does  not  mean  absolute  physi- 
cal inability  to  transact  every  kind  of  business  pertaining  to  the 
occupation  of  the  insured.  It  is  sufficient  if  his  injuries  are  of 
such  character  that  common  care  and  prudence  require  him  to  de- 
sist from  the  transaction  of  any  such  business  so  long  as  it  is 
reasonably  necessary  to  effect  a  cure.  Inability  to  transact  some 
kinds  or  branches  of  his  business  does  not  constitute  total  disabil- 
ity within  the  meaning  of  the  policy,  If  he  is  able  to  transact  other 
kinds  or  branches  of  bis  business.  (Lobdill  y.  Laboring  Men's  Mut. 
Aid.  Assn.,  542.) 

43.  INSURANCE  AGAINST  ACJCIDENT— TOTAL  DISABILITY. 
Under  a  policy  insuring  against  loss  of  time  effected  by  accidental 
injuries,  "wholly  and  continuously  disabling  the  insured  from 
transacting  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation," ability  to  occasionally  perform  some  single  and  trivial  act 
connected  with  some  kind  of  business  pertaining  to  his  occupation 
does  not  render  his  disability  partial  instead  of  total,  provided  he  is 
unable,  substantially,  or  to  some  material  extent,  to  transact  any 
kind  of  business  pertaining  to  such  occupation.  The  frequency  and 
nature  of  the  acts  done  are  ordinarily  for  the  consideration  of  the 
Jury  in  determining  whether  the  insured  is  totally  disabled  within 
the  meaning  of  the  policy.  (Lobdill  y.  Laboring  Men's  Mut.  Aid 
Assn ,  542.) 

44.  INSURANCE-ACXJIDBNT— INTENTIONAL  INJURY.— If  a 
policy  of  accident  insurance  provides  that  the  insurer  shaU  not  be 
Uable  for  'intentional  injury  inflicted  by  the  insured  or  any  othtf 
person,"  there  can  be  no  recovery  when  injury  to  the  insured  is 
Intentional  as  to  the  person  inflicting  it,  though  accidental  as  to 
the  insured,  in  that  he  does  not  expect  or  anticipate  it.  (Butero  Y. 
Travelers'  Accident  Ins.  Co.,  61.) 


Index.  947 

45.  INSURANCE— ACCIDENT— BVIDBNCB  —  INTENTIONAL 
INJURY.— Under  an  accident  insurance  policy  providing  that  the  in- 
surer shall  not  be  liable  for  intentional  injury  Inflicted  by  the  insured 
or  any  other  person,  evidence  that  the  insured  was  Icilled  by  a  pistol 
shot  on  a  dark,  stormy  night  while  at  work  with  a  companion  in  a 
lighted  shed,  that  the  shot  which  killed  him  was  followed  by  two 
others,  each  of  which  inflicted  a  mortal  wound,  and  that  one  of  the 
shots  was  fired  so  near  him  as  to  discolor  his  clothing  with  powder, 
is  sufiicient  to  establish  the  fact  that  he  was  intentionally  murdered 
by  one  who  knew  him,  and  no  recovery  can  be  had  under  the  policy^ 
in  such  case.    (Butero  v.  Travelers'  Accident  Ins.  Co.,  61.) 

46.  INSURANCE-ACCIDENT— EVIDENCE.— If  a  pollcyof  acci- 
dent insurance  provides  that  the  insurer  shall  not  be  Uable  for  in- 
jury intentionally  inflicted  by  the  insured  or  any  other  person,  the 
Insured  cannot  recover  if  the  evidence  of  intentional  injury  pre- 
ponderates against  the  presumption  of  accident.  (Butero  r.  Trav- 
elers' Accident  Ins.  Co.,  61.) 

47.  BENEFICIAL  ASSOCIATIONS-LEGISLATIVE  POWDERS 
—DELEGATION  OF.— The  supreme  lodge  of  a  beneficial  associa- 
tion, such  as  the  Knights  of  Pythias,  cannot  delegate  to  a  sub- 
ordinate managing  committee  the  legislative  power  vested  by  the 
charter  in  the  supreme  lodge  alone.  Hence,  a  by-law  or  regulation 
adopted  by  such  committee  undertaking  to  forfeit  a  member's  rights 
In  the  event  of  his  suicide  Is  inoperative.  (Supreme  Lodge  K.  of  P. 
T.  Stein,  589.) 

48.  BENEFICIAL  ASSOCIATIONS.— THE  CHARTER  OP  A 
BENEFICIAL  ASSOCIATION  is  as  much  a  part  of  the  contract 
of  insurance  made  by  it  as  If  written  therein.  (Supreme  Lodge  K.  of 
P.  ▼.  Stein,  588.) 

40.  BENEFICIAL  ASSOCIATIONS.— A  CONDITION  ADOPTED 
BY  A  BENEFICIAL  ASSOCIATION  AFTER  issuing  a  certificate 
of  insurance  cannot  affect  rights  of  the  holder  of  such  certificate. 
(Supreme  Lodge  K.  of  P.  y.  Stein,  588.) 

50.  BENEFICIAL  ASSOCIATIONS— CHANGE  IN  BENEFI- 
CIARY.—The  right  of  a  person  designated  as  beneficiary  in  a  cer- 
tificate of  membership  depends  on  his  continuance  as  such  until 
the  death  of  the  member.  Before  that  time  the  member  may  change 
the  beneficiary,  and  thereby  defeat  his  rights.  (Oarscm  v.  Vicks- 
bnrg  Bank,  586.) 

61.  BENEFICIAL  ASSOCIATIONS-CERTIFICATE  IS  PAYA- 
BLB  ONLY  TO  BENEFICIARIES  PROVIDED  BY  THE  CHAR- 
TER  OF  THE  ASSOCIATION.— If  the  charter  of  a  beneficial  asso- 
ciation provides  that  an  applicant  for  membership  shall  designate 
some  person  related  to,  or  dependent  upon,  him  for  support,  to  whom 
the  benefit  shall  6e  paid,  that  the  amount  of  the  benefit  shall  be 
held  sacred  as  a  legacy  for  the  persons  so  named,  and  shall  under 
no  circumstances  be  appropriated  to  the  payment  of  debts  of  the 
deceased  member,  and  that  if  none  of  the  designated  beneficiaries 
shall  be  alive  on  the  decease  of  the  member,  the  benefit  shall  be 
paid  to  his  heirs,  and  if  there  are  none,  the  liability  of  the  associa- 
tion shall  cease  and  determine,  a  certificate  cannot  be  pledged  as 
collateral  security  for  the  payment  of  the  member's  debts,  and  if 
he  causes  his  certificate  to  be  surrendered,  and  designates  a  new 
beneficiary  for  the  purposes  of  having  him  apply  the  proceeds  to 
the  payment  of  such  debts,  he  will  hold  the  proceeds  of  the  certifi- 
cate as  a  trustee  for  the  widow  and  children  of  the  deceased  mem- 
ber.   (Carson  v.  Vicksbnrg  Bank.  506.) 

52.  A  BENEFICIAL  ASSOCIATION  BY  THE  PAYMENT  INTO 
COURT  of  the  proceeds  of  a  certificate  of  membership  waives  tha 
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objection  that  a  change  in  the  beneficiary  did  not  comply  with  the 
mles  of  the  order;  and  no  other  person  can  urge  the  objection  which 
the  aasociation  has  thus  waived.    (Hall  y.  Allen,  601.) 

53.  BENEFICIAL  ASSOCIATIONS— CHANGE  IN  BBNEFICI- 
ARY— WANT  OF  CONFORMITY  TO  THE  LAWS  OF  THE  AS- 
SOCIATION. WHEN  EXCUSED.— IT  the  holder  of  a  benefit  cer- 
tificate intends  to  change  the  beneficiary  in  accordance  with  the  laws 
of  the  association,  and  does  all  he  can  toward  that  end,  but  does 
not  comply  with  all  of  the  requirements  because  of  his  physical  in- 
ability and  his  not  having  the  certificate  in  his  possession,  a  change 
is  thereby  accomplished.  The  mode  of  changing  beneficiaries 
pointed  out  by  the  laws  of  the  association  is  not  exclusive,  at  least, 
when  it  waives  want  of  conformity  to  its  laws.    (Hall  v.  Allen,  601.) 

54.  BENEFICIAL  ASSOCIATIONS— CONDITIONS  IN  APPLI- 
CATIONS FOR,  AND  IN  A  CERTIFICATE  OP,  INSURANCE. 
WHEN  NOT  BINDING.— If  a  member  of  a  beneficial  association 
is  entitled  to  a  certificate  insuring  his  life,  and  a  committee  of  the 
association,  without  authority,  enacts  a  by-law  imposing  a  condi- 
tion against  suicide,  and  he,  in  his  application,  assents  to  this  con- 
dition, and  the  certificate  purports  to  be  subject  thereto,  he  is  not 
bound  by  the  condition,  because  it  was  Imposed  without  authority. 
(Supreme  Lodge  K.  of  P.  r.  Stein,  580.) 

55.  INSURANCE-NOTICE  OF  ASSESSMENT  BY  MUTUAL 
INSURANCE  COMPANY  —  SUFFICIENCY  OF.— A  mutual  insur- 
ance company,  organissed  under  a  statute  which  expressly  prohibits 
such  companies  from  receiving  premiums  or  making  dividends,  is  not 
required  to  give  the  notice  called  for  by  a  statute  which  provides 
that,  in  every  instance,  where  a  fire  insurance  company  takes  a  note 
for  the  ''premium'*  of  any  policy,  such  company  shall  not  declare  the 
policy  forfeited  or  suspended  for  nonpayment  of  the  note,  without 
first  giving  a  prescribed  notice;  and  the  failure  of  a  mutual  company 
to  give  such  a  notice  is  not  material  in  an  action  on  its  pc^lcy.  (Bee- 
man  V.  Farmers'  Pioneer  Mut  Ins.  Assn.,  424.) 

66.  INSURANCE— ESTOPPEL  OF  MUTUAL  INSURANCE 
COMPANY  BY  MAKING  A  SECOND  ASSESSMENT.— If  a  person 
has  insured  his  property  for  five  years,  In  a  mutual  insurance  com- 
pany, and  part  of  it  Is  destroyed  by  fire,  but  the  insured  has  the 
right  at  any  time,  within  the  life  of  the  policy  on  its  face,  to  pay 
delinquent  assessments  and  restore  the  policy,  there  is  no  estoppel 
against  the  company,  when  suit  is  brought  upon  the  policy,  by  rea- 
son of  a  second  assessment  made  after  a  prior  one  has  become  de^ 
linquent,  and  before  it  is  paid,  for  it  is  the  right,  if  not  the  duty,  of 
the  association  to  make  it  (Beeman  t.  Farmers'  Pioneer  Mut  Ins. 
Assn.  424.) 

57."  INSURANCE  — ESTOPPEL  OP  MUTUAL  INSURANCE 
COMPANY  BY  SECOND  ASSESSMENT,  OR  ACCEPTANCE  OF 
PAYMENTS.— If  a  person  insures  his  property  in  a  mutual  Insur- 
ance company,  the  laws  of  the  association  and  the  policy  providing 
that  If  the  insured  fails  to  pay  his  assessment  within  a  time  specified, 
after  receiving  notice  thereof,  his  insurance  shall  be  null  and  void 
until  such  assessments  are  paid,  neither  the  making  of  a  second 
assessment  after  a  former  one  has  became  delinquent  nor  the  ac- 
ceptance of  a  payment  of  both  assessments  after  a  loss  has  oc- 
curred, will  estop  the  company  from  denying  its  liability  on  the 
policy  by  reason  of  the  failure  of  the  insured  to  pay  the  prior  as- 
sessment within  the  prescribed  time.  (Beeman  t.  Farmers'  Pioneer 
Mut  Ins.  Co.,  421.) 

5a  INSURANCTE  -  ESTOPPEL  OF  MUTUAL  INSURANCE 
COMPANY  BY  ACCEPTING  DELINQUENT  AND  OVERDUE 
ASSESSMENTS.— If  a  person  has  insured  his  property   tor    Ats 
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years  In  a  rnntnal  Insurance  company,  and  a  part  of  It  to  destroyed 
by  fire,  but  he  does  not  pay  two  assessments,  one  oX  wbich  is  de- 
linquent, and  the  other  overdue,  until  after  the  loss  has  occurred 
the  acceptance  of  such  payments  is  not  a  waiver  of  forfeiture  of 
the  policy,  because  of  the  delinquent  assessment,  where  the  Insured 
has  the  right,  under  the  laws  of  the  association,  to  malce  such  pay- 
ments, when  it  is  necessary  to  make  them  to  restore  the  insurance 
provided  for  in  the  policy  for  the  remainder  of  the  period  of  flvB 
years,  and  where  the  association  is  bound  to  accept  such  payments 
in  order  to  reyive  the  policy  for  the  remaining  time  It  has  to  run»« 
(Beeman  y.  Farmers'  Pioneer  Mut  Ins.  Assn.,  424.)  * 

59.  AGENCY.— KNOWLEDGE  OP  A  LOOAI/  INSURANGB  ] 
AGENT  is  the  knowledge  of  the  insurance  company  employing  him. ' 
(Horton  y.  Home  Ins.  Co.,  717.) 

60.  INSURANC5B.— AN  ACTION  BY  A  MORTGAGEE  may  be 
maintained  on  a  policy  of  insurance  tosued  to  and  in  the  name  of 
the  mortgagor,  providing  that  the  loss  shall  be  payable  to  the  mort- 
gagee as  his  interest  may  appear,  where  the  amount  of  the  debt  se- 
cured by  the  mortgage  exceeds  the  amount  of  the  insurance  and  the 
whole  value  of  the  property.  (Lowry  t.  Insurance  Co.  of  N.  A., 
687.) 

61.  INSURANCE— FIRE-ACTION  ON  POLICY— ADMISSIBLE 
EVIDENCE.— If  a  local  insurance  agent  becomes  the  company's 
medium  of  communication  with  the  insured,  his  acts  are  those  of 
the  company,  and  a  conversation  between  such  agent  and  the  in* 
sured,  as  well  as  letters  passing  between  such  agent  and  the  in* 
surer,  are  admissible  in  evidence  where  suit  is  brought  upon  the 
policy.    (Medearis  v.  Anchor  Mut.  Life  Ins.  Co.,  428.) 

62.  INSURANCE— FIRE-ACTION  ON  POLICY— HARMLESS 
ERROR  IN  ADMISSION  OF  EVIDENCE.— In  an  action  against 
an  insurance  company,  it  is  harmless  error  for  the  Insured  to  testify 
that,  after  a  conversation  with  the  company's  agent,  he  believed 
that  he  was  insured  in  the  defendant  company,  where  Its  liability 
had  already  become  fixed  by  an  estoppel,  resting  upon  undisputed 
testimony.    (Medearis  r.  Anchor  Mut.  Life  Ins.  Co.,  428.) 

63.  INSURANCE-REFUSAL  TO  PAY  LOSS-LIABILITY.— If 
questions  of  law  made  in  an  action  to  recover  insurance,  are  of 
such  character  as  to  acquit  the  insurer  of  bad  faith  In  refusing  to 
pay  the  loss  within  the  time  limited  by  law,  he  la  not  liable  for 
damages  and  attorneys'  fees  required  by  him  to  be  paid  in  case  he 
refuses  in  bad  faith  to  pay  the  loss  within  sixty  days  after  demand. 
(Phenix  Ins.  Co.  v.  Clay,  807.) 

64.  INSURANCE,  LIFE— ACTION— DIRECTION  OP  VERDICT. 
In  an  action  upon  a  policy  of  life  insurance,  where  the  defense 
is  that  the  deceased  committed  suicide  by  taking  cyanide  of  potas- 
sium, it  Is  reversible  error  for  the  court  to  direct  a  verdict  for  the 
plaintiff,  when  there  Is  some  evidence,  though  circumstantial.  In 
support  of  the  issue  tendered  by  the  insurance  company.  (Germanla 
Life  Ins.  Co.  v.  Lewin,  215.) 

65.  INSURANCE-LIFE-POLICY  AS  BVIDBNOB.— In  an  action 
to  recover  on  a  life  insurance  i>olicy,  the  beneficiary  may  offer  such 
policy  in  evidence  without  the  application  therefor,  as  the  policy 
constitutes  the  contract  upon  which  the  suit  Is  brought,  and  the 
application  is  no  part  of  the  policy  and  is  In  the  possession  of  the 
defendant    (Albert  v.  Mutual  Life  Ins.  Co.,  693.) 

66.  INSURANCE,  LIFB>-EVIDENCE— ADMISSIBILITY  OP  IN- 
QUEST.—In  an  action  on  a  policy  of  insurance  upon  the  life  of  a 
person,  since  deceased,  the  verdict  of  a  coroner's  jury  that  the  de- 
ceased committed  suicide  is  not  admissible  in  evidence  to  establish 
that  fact  as  a  defense.    (Germanla  Life  Ins.  Go.  t.  Lewin,  215.) 
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67.  INSURANCE— LIPB^-BXPBRT  ByiDENOB.--Iii  an  action 
on  a  policy  of  life  insurance,  expert  physicians  who  have  personallj 
examined  the  Insured,  and  who  as  medical  examiners  for  the  In- 
surer haye  passed  upon  the  application  upon  which  the  policy  is 
issued,  may  testify  as  to  what  they  mean  by  the  use  of  the  word 
"paralysis"  in  their  reports  to  the  insurer.  (Albert  y.  Mutual  Life 
Ins.  Oo.t  ^^') 

(See  Attachment,  &  9;  Gontracta,  8;  Duress. 

INTENT. 
See  Criminal  Law. 

INTEREST. 

1.  INTEREST— ALLOWANCE  OF,  ON  JUDGMENTS.— At  com- 
mon law,  judgments  carried  no  interest  Its  allowance  on  Judgments 
is  controlled  entirely  by  statute.    (Hoyt  y.  Beach,  4^.) 

2.  INTEREST— JUDGMENT  FOR  COSTS  AND  ATTORNEY'S 
FEES.— If  the  allowance  of  interest  on  a  judgment  la  not  limited  by 
statute,  a  judgment  for  costs  and  attorney's  fees  will  draw  interest 
from  the  date  of  its  entry.    (Hoyt  y.  Beach,  401.) 

INTERSTATE  COMMEROBL 

1.  INTERSTATE  COMMERCE-DELETERIOUS  ARTICLE- 
POWER  OF  STATE.— A  state  has  no  right  to  interfere  with,  or  to 
attempt  to  regulate,  interstate  commerce  in  an  article  on  the 
ground  that  it  is  deleterious  to  the  inhabitants  of  the  state,  so  long 
as  it  is  recognised  in  the  commercial  world,  by  the  laws  of  C«on- 
gress,  and  by  the  decisions  of  the  courts  as  a  commodity  in  which 
a  right  of  traffic  exists.    (McGregor  y.  Cone,  522.) 

2.  INTERSTATE  COMMERCE— SALE  OF  CIGARETTES— VI- 
OLATION OF  STATE  STATUTE.— If  an  importer,  after  bringing 
Into  the  state  stamped  packages  of  cigarettes,  packed  in  a  common 
pine  box,  for  convenience  of  shipment,  opens  the  box  and  sells  (Mia 
of  the  packages  to  a  customer,  who  applies  for  it,  the  sale  yiolates 
a  statute  of  the  state  which  prohibits  the  sale  of  cigarettes  within 
the  state  by  all  persons  except  jobbers  doing  an  interstate  business. 
(McGregor  y.  (Tone,  522.) 

8.  INTERSTATE  COMMERCE— SALE  OF  CIGARETTES- 
REGULATION  OF  BY  STATE— UNCONSTITUTIONAL  STAT- 
UTE.— Cigarettes  are  a  recognized  commercial  commodity.  Hence, 
a  state  statute  which  prohibits  the  sale  of  cigarettes  within  the 
state  by  all  persons  except  jobbers  who  do  an  interstate  business 
with  customers  outside  of  the  state  Is  in  contrayention  of  section  8, 
article  1,  of  the  federal  constitution,  conferring  upon  Ck>ngress  the 
exclusive  right  to  regulate  commerce  among  the  several  states,  and 
Is  void,  so  far  as  it  amounts  to  such  a  regulation.  (McGregor  y. 
Cone,  522.) 

4.  INTERSTATE  (X>MMERCE>-"ORIGINAL  PACKAGE"- 
WHAT  IS.— An  "original  package,"  within  the  meaning  of  the  In- 
terstate commerce  law,  is  a  bundle  put  up  for  transportation  or 
commercial  handling,  and  usually  consists  of  a  number  of  things 
bound  together,  convenient  for  handling  and  conveyance.  It  is  the 
unit  which  the  carrier  receives,  transports,  and  delivers  as  an  arti- 
cle of  commerce— the  identical  package  delivered  by  the  importer 
to  the  carrier  at  the  initial  point  of  shipment,  in  the  exact  condi* 
tion  in  which  it  was  shipped.    (McGregor  y.  Cone,  522.) 

5.  INTERSTATE  COMMERCE— CIGARETTES— "ORIGINAL 
PACKAGE"- DECISION  OF  REVENUE  OFFICERS  AS  TO- 
FOIiCE  OF.— In  determining  whether  or  not  there  has  been  a  ylolsr 


Indbx.  951 

Hon  of  a  state  antl-cfgarette  law,  the  fact  that  the  Internal  revenne 
department  has  recognized  a  package  containing  ten  cigarettes  as 
an  ''original  j^clULge,'*  for  the  purpose  of  taxation,  is  not  conclu- 
sive, as  the  repacicing  of  such  packages  in  additional  coverings  is 
optional  with  the  manufacturer  in  placing  them  upon  the  market 
The  package  so  recognized  is  not  the  original  package  of  com- 
merce, within  the  meaning  of  the  interstate  commerce  law.  (Mc- 
Gregor V.  Gone,  C22.)  

e.  INTERSTATE  COMMERCE— dGARBTTEfi^— "ORIGINAL 
PACKAGE"— COMMON  PINE  BOX.— If  packages  of  cigarettes, 
each  package  containing  ten  cigarettes,  and  sealed  with  an  internal 
revenue  stamp,  are  packed  in  a  common  pine  box,  for  conrenlenee 
of  shipment,  such  box  is  the  original  package  of  commerce;  and 
when  it  is  opened  or  '^broken,"  the  packages  of  cigarettes  are  sul>- 
ject  to  the  police  power  of  the  state  as  a  part  of  the  oommon  mass 
of  propertj  therein.    (McGregor  v.  Cone,  522.) 

INTERSTATE  OOMMEBOIL 
See  Taxes,  8»  7. 

JOINT  LIABILITY. 
See  Judgment,  28;  Libel,  8;  Partnership^  L 

JUDGMENT. 

1.  JT7DGMENT— <«RBNDITION*'— LIEN— NBOBeSITY  OF  BSO- 
ORD.— A  Judgment  is  not  rendered,  so  as  to  be  a  lien  from  the  time 
of  its  "rendition**  until  it  is  entered  on  th^  records,  as  prescribed 
by  the  statute,  although  an  entry  or  direction  therefor  has  been 
signed  by  the  Judge  and  indorsed  by  the  clerks  as  "filed."  (Oallanan 
T.  Yotruba,  688.) 

2.  JUDGMENTS.— DOCKETING  of  a  Judgment  is  not  an  essen- 
tial conditlcm  of  its  efficacy,  except  for  the  purposes  of  a  lien,  and 
Is  not  a  condition  precedent  to  issuing  execution  thereon  to  an  officer 
where  it  Is  rendered  or  to  an  officer  in  any  other  county.  (Bernhardt 
▼.  Brown.  725.) 

8.  A  MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS,  based 
on  the  facts  thereby  conceded,  cannot  be  sustained,  except  where, 
under  such  facts,  a  Judgment  different  from  that  pronounced  could 
not  be  rendered,  notwithstanding  any  evidence  which  might  be 
produced.  In  other  words,  it  cannot  be  sustained  unless,  under 
the  admitted  facts,  the  moving  party  is  entitled  to  Judgment,  with- 
out regard  to  what  the  findings  might  be  on  the  facts  upon  which 
Issue  is  Joined.    (Mills  y.  Hart,  241.) 

4.  A  MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS  can- 
not, under  the  guise  of  such  a  motion,  be  substituted  for  some  other 
plea.    (Mills  y.  Hart,  241.) 

5.  A  MOTION  FOR  JUDGMENT  ON  THE  PLEADINGS  can- 
not prevail,  unless,  on  the  facts  thereby  established,  the  court  can, 
as  a  matter  of  law,  pronounce  a  Judgment  on  the  merits,  one  final 
between  the  parties.    (Mills  v.  Hart,  241.) 

8.  JUDGMENT  ON  THE  PLEADINGS-RIGHT  TO,  HOW 
DETERMINED.— In  determining  the  right  of  a  party  to  a  Judgment 
given  him  on  the  pleadings,  the  real  question  to  determine  is  the 
sufficiency  of  the  admitted  facts  to  warrant  the  Judgment  rendered, 
and  the  materiality  of  those  upon  which  issue  Is  Joined.  (Mills  r. 
Hart,  241.) 

7.  JUDGMENT  —  WHEN  NUNC  PRO  TUNC  ORDERS 
SHOULD  BE  GRANTED.— The  action  of  a  court  cannot  be  falsified 
by  the  failure  of  a  mere  ministerial  officer  to  perform  his  duty,  and 
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the  plalntur  hftt  a  right  to  haye  the  record  show  what  the  court 
did  in  his  case.  Hence,  if  a  decree  has  been  prepared  and  signed 
by  the  Judge,  and  given  to  the  cleric,  who  files,  but  fails  to  record 
it»  the  plaintiir  is  afterward,  if  no  rights  of  third  parties  have  in- 
teryened  or  will  be  affected  thereby,  entitled  to  a  nunc  pro  tunc  or- 
der requiring  the  clerk  to  record  the  decree,  irrespectiye  of  the  ques- 
tion whether  the  proceedings  in  the  case  were  regular  or  irregular» 
valid  or  invalid.    (Day  v.  Goodwin,  465.) 

8.  JUDGMENT— RECORD— VALIDITY.— The  record  Is  the 
only  proof  of  a  Judgment,  and  it  is,  therefore,  essential  to  the  valid- 
ity of  a  Judgment  that  it  be  spread  upon  the  records  as  required 
by  law.    (Gallanan  v.  Yotrnba,  638.) 

9.  JUDGIilENT.-THB  RATIFIOATION  OF  A  JUDGMENT 
BASED  ON  AN  UNAUTHORIZED  APPEARANCE  of  an  attorney 
does  not  result  from  an  offer  to  pay  a  lesser  sum  in  full  satisfaction, 
such  offer  being  rejected.    (Handley  v.  Jackson,  889.) 

10.  JUDGMENT      ON      DEMURRER— WHAT    CONTROLS.- 

Statements  in  the  memorandum  of  the  trial  Judge  as  to  what  ques- 
tions were  argued,  submitted,  and  decided  by  him  on  demurrer  can- 
not control  or  affect  the  positive  language  of  his  decision.  (Meyers 
T.  Chicago  etc.  Ry.  Co.,  579.) 

11.  PRACTICE.— THE  RELIEF  WHICH  CAN  BE  GRANTED 
UPON  A  JUDGMENT  BY  DEFAULT  cannot  exceed  that  de- 
manded in  the  complaint.  Hence,  if  the  complaint  prays  that  the 
defendant  be  restrained  from  transferring  certain  property,  it  is 
error.  In  a  decree  entered  upon  default,  to  provide  that  the  defend- 
ant transfer  such  property  to  a  receiver.    (Foley  v.  Foley,  147.) 

12.  A  JUDGMENT  IS  AN  ENTIRETY,  and  if  void  as  to  one  of 
the  defendants  is  void  as  to  all,  as  where  one  of  the  defendants  is 
dead  when  it  was  rendered.  This  rule  Is  not  abrogated  by  a  stat- 
ute declaring  that  one  of  several  appellants  shall  not  secure  a  re- 
versal as  to  himself  by  assigning  some  error  in  a  Judgment  valid  as 
to  him,  which  Judgment  does  not  affect  his  rights,  but  does  consti- 
tute reversible  error  as  to  the  other  appellants.  (Weis  v.  Aaron, 
694.) 

13.  A  JUDGMENT  AGAINST  A  PERSON  DEAD  AT  THE 
TIME  OF  ITS  RENDITION  is  void,  and  is  therefore  subject  to  col- 
lateral assault.    (Wels  r.  Aaron,  594.) 

14.  JUDGMENTS— IMPROPER  SERVICE  OF  SUMMONS.— A 
summons  illegally  issued  and  illegally  served  does  not  bring  the  de- 
fendant into  court.  A  Judgment  rendered  upon  such  service  is  void. 
(Durham  Fertilizer  Co.  v.  Marshbum,  708.) 

15.  JUDGMENT— IMPROPER  SERVICE  OF  SUMMONS.— A 
Justice's  Judgment  against  a  nonresident  defendant,  on  whom  process 
was  not  served  at  least  ten  days  before  the  return  day,  as  required 
by  statute,  is  void.    (Durham  Fertilizer  Co.  v.  Marshbum,  708.) 

16.  JUDGMENTS,  IF  ERRONEOUS,  may  be  remedied  by  ap- 
peal.   (Bear  v.  Board  of  Co.  Commrs.,  711.) 

17.  JUDGMENTS.— IRREGULAR  JUDGMENTS  ARE  VOID- 
ABLE and  may  be  set  aside  on  motion.  (Bear  v.  Board  of  Co. 
Oommrs.,  711.) 

la  JUDGMENT-FRAUD  AS  A  GROUND  FOR  A  MOTION  TO 
VACATE.— Where  the  statute  authorizes  a  court  to  grant  relief  from 
a  Judgment  suffered  by  a  party  through  his  mistalie,  inadvertence, 
surprise,  or  excusable  neglect,  he  is  entitled  to  relief,  if,  by  any 
fraud  of  his  adversary,  he  was  prevented  ifrom  appearing  and  an- 
swering in  due  time.    (Thompson  v.  Connell,  818.) 

19.  JUDGMENT— PROCEEDING  TO  ANNULr-PARTIES.— In  a 
proceeding,  either  at  law  or  in  equity,  to  annul  a  Judgment,  all  of 
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tlie  parties  to  the  Judgment  shoiild  be  made  partlea.    (Bay  t.  Good- 
win, 486.) 

20.  JUDOMBNT  —  DEFEOnVS  8BRVICB  OP  PROCESS  — 
WHEN  EXTRINSIC  PACTS  TO  DEFEAT  ARE  AVAILrABLB 
ONLY  ON  DIRECT  ATTACK.— Although  the  Bervloe  of  notice  of 
the  pendency  of  an  action  is  irregnlar  and  insufficient,  yet,  if  the 
eourt  assumee  jurisdiction,  the  judgment  is  not  void,  where  the 
senrice  appears,  upon  the  face  of  the  record,  to  be  good.  Hence, 
extrinsic  facts  relied  upon  to  defeat  it  can  be  shown  only  In  a  di- 
rect attack  on  the  judgment    (Day  ▼.  Goodwin,  465.) 

21.  JUDGMENT— DEFECTIVE  SERVICE  OP  PROCESS  ON 
PARTY  ADJUDGED  INSANBJ^BPFECT  OF.— If  a  wife  has  been 
adjudged  insane,  but  is  living  with  her  husband  when  both  are 
made  parties  defendant  to  a  foreclosure  action,  and  notice  of  the 
pendency  of  the  action  Is  served  upon  both,  the  judgment  therein 
is  not  void,  though  a  strict  compliance  with  the  statute,  in  such  a 
case,  would  have  required  the  notice  to  her  to  be  also  served  upon 
her  husband.    (Day  v.  Goodwin,  465.) 

22.  JUDGMENTS.— RELIEF  WILL  NOT  BE  GRANTED  IN 
EQUITY  against  a  judgment  at  law,  unless  some  meritorious  and 
sufficient  defense  exists  to  the  action  at  law  or  to  some  substantial 
part  thereof.    (Handley  v.  Jackson,  830.) 

23.  JUDGMENT^RELIEF  FROM  AN  EQUITY  AFTER  AN 
UNSUCCESSFUL  MOTION  IN  THE  ORIGINAL  ACTION.— Where 
a  party  against  whom  a  judgment  has  been  entered  moves  in  the  orig- 
inal action  to  have  it  set  aside,  and  such  motion  is  there  denied,  he 
cannot  maintain  a  suit  in  equity  for  relief  based  upon  the  same 
grounds,  they  being,  if  established  by  the  evidence,  sufficient  to  have 
warranted  the  granting  of  relief  on  the  motion.  (Thompson  r.  Con* 
nell,  818.) 

24.  RELIEF  FROM  A  JUDGMENT  WILL  BB  DECREED  IN 
EQUITY  upon  there  appearing  any  fact  clearly  proving  that  it  is 
against  conscience  to  execute  the  judgment,  and  that  the  injured 
party  could  not  have  availed  himself  of  this  fact  in  the  court  of 
Uiw,  or  if  he  could  have  so  availed  himself,  that  he  was  prevented 
from  doing  so  by  fraud  or  accident  unmixed  with  any  fault  or  neg* 
Ugence  in  himself  or  his  agents.    (Handley  v.  Jackson,  839.) 

25.  A  JUDGMENT  BASED  ON  AN  UNAUTHORIZED  APPEAR- 
ANCE OF  ATTORNEY  will  be  relieved  against  in  equity,  and  the 
want  of  authority  on  the  part  of  the  attorney  may  be  proved  by 
parol.  This  rule  Is  equally  applicable  whether  the  attorney  be  re- 
sponsible or  not,  and  whether  or  not  he  acted  by  the  procurement 
or  collusion  of  the  adverse  party.    (Handley  v.  Jackson,  830.) 

2a.  JUDGMENTS  GENERALLY  ARE  CONCLUSIVE,  except  for 
fraud  or  mistake.    (Bear  v.  Board  of  Co.  Commrs.,  711.) 

27.  JUDGMENTS— CONCLUSIVENESS.— A  judgment  against 
parties  present  before  a  competent  court  is  conclusive  of  matters 
adjudged  therein.    (Bear  v.  Board  of  Co.  Commrs.,  711.) 

28.  A  JUDGMENT  FOR  OR  AGAINST  ONE  DEFENDANT  can- 
not  be  res  judicata  for  or  against  another  where  they  are  entitled  to^ 
and  demand,  separate  trials,  or  where  for  some  other  reason  one  of 
ttiem  la  not  a  party  to  a  judgment,  or  Is  entitled  to  relief  from  a 
Judgment  against  himself  and  the  other.    (Handley  v.  Jackson,  830.) 

29.  JUDGMENTS  AGAINST  CORPORATIONS— CONCLUSIVE^ 
NESS.— A  valid  judgment  against  a  corporation  binds  the  stock- 
holders in  respect  to  corporate  matters.  Such  judgment  is  not  open 
to  collateral  attack.    (Bear  v.  Board  of  Co.  Commrs.,  711.) 

80.  JUDGMBNTS-CONCLUSIVBNBSS.— In  a  proceeding  to  com- 
pel the  levy  of  taxes,  to  pay  a  judgment  against  commissioners  of  a 


954  Index. 

county,  it  Is  no  defense  that  such  Judgment  was  rendered  on  a  Yotd 
claim.    (Bear  r.  Board  of  Co.  Commrs.,  711.) 

31.  JUDGMENTS  AGAINST  OOUNTIBS  OR  CITIZENS-CON- 
OLUSIVEN£SS.~A  judgment  against  a  county  or  its  legal  r^re- 
sentatives  is  a  matter  of  general  Interest  to  all  of  its  citizens,  and 
Is  binding  upon  them,  although  they  are  not  made  parties  thereto^ 
onless  it  is  impeached  for  fraud  or  mistake.  (Bear  t.  Board  of  Gkk 
Commrs.,  711.) 

82.  JUDGMENT  AGAINST  FRINCIPAI^-EFFBCn?  OF  AS 
AGAINST  8UKETIES.~SureUes  upon  a  probate  bond  are,  in  the 
absence  of  fraud  or  collusion,  concluded  by  the  decree  of  a  proper 
court  rendered  upon  an  accounting  of  their  principaL  (Meyer  t. 
Barth,  124.) 

83.  JUDGMENT-ODNPESSION  OP  IN  ONE  STATE  UPON 
POWER  OF  ATTORNEY  EXECUTED  IN  ANOTHER.— A  note 
Jated  and  executed  in  Illinois  and  purporting  to  walye  the  benefit 
of  the  exemption  laws  of  that  state,  and  to  authorise  any  attorney 
tn  any  court  of  record  to  appear  for  the  maker  and  to  confess  judg- 
ment without  process  in  favor  of  the  holder  of  such  note  for  such 
amount  as  may  appear  to  be  unpaid  thereon,  authorizes  the  confes- 
sion of  judgment  in  another  state  by  any  attorney  thereof.  (Pirie  t. 
Stem,  108.) 

34.  A  JUDGMENT  CONFESSED  BY  A  liARRIED  WOMAN  is 
presumptively  valid.    (Stahr  t.  Brewor,  888.) 

36.  JUDGMENT  BY  CONFESSION—ATTORNEY'S  FEES  IN.— 
Where  a  note  authorizes  the  confession  of  judgment  thereon  by  any 
attorney,  including  ten  per  cent  attorneys'  fee,  a  Judgment  so  con- 
fessed including  such  fees  is  not  void,  where  it  is  not  shown  that 
the  attorneys*  fees  were  unreasonably  large  or  were  a  mere  cloak 
for  a  fraudulent  transfer  of  property  without  consideration.  (Pirie 
▼.  Stem,  103.) 

(See  Executions,  2,  8;  Husband  and  Wlfe^  8-10;  Intend  1^  %, 

JUDICIAL  NOTICai 
See  Evidence. 

JUDICnAL  SALES. 

L  JUDICIAL  SALES-JURISDICTION,-In  a  proceeding  to  seH 
land  for  assets  under  order  of  court,  the  court  has  all  the  power 
necessary  to  accomplish  its  purpose;  and,  when  relief  can  be  given 
in  the  pending  actlou,  it  must  be  done  by  motion  in  the  cause,  and 
not  by  an  Independent  action.    (Marsh  v.  Nlmocks,  715.) 

2.  JUDICIAL  SALE— ACTION  AGAINST  DEFAULTING  BID- 
DER.— An  independent  action  cannot  be  maintained  against  a  de- 
faulting bidder  at  a  Judicial  sale  to  recover  the  amount  of  his  bid, 
nor  against  one  who  has  raised  such  bid  at  a  sale  for  deficiency  be- 
tween the  original  bid  and  the  bid  approved  on  a  resale,  unless 
final  judgment  has  been  rendered  in  the  action  in  which  the  sale 
was  made.  The  remedy  is  by  motion  in  the  original  action.  (Marsh 
T.  Nimocks,  715.) 

3.  JUDICJIAL  SALES— RBSALB-PRACnCE.— If  a  judicial  sale 
has  been  set  aside  and  a  resale  ordered  on  an  advanced  bid,  the  re- 
sale should  be  started  on  such  bid;  and,  in  default  of  other  bidden, 
the  party  making  such  advanced  bid  should  be  declared  the  pur- 
chaser. Upon  the  failure  of  such  bidder  to  comply  with  his  pu^ 
chase,  a  motion  should  be  made  in  that  action  for  him  to  show 
cause  why  judgment  should  not  be  rendered  against  him.  (Marsb 
T.  Nimocks,  715.) 
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JURISDICTION. 
See  Appeal,  18, 14. 

JUSTIGB  OF  THB  PEACa 
See  Pleading,  7;  Process,  8. 

LANDLORD  AND  TENANT. 

LANDLORD  AND  TENANT.—Lessees  of  water  power  and  a 
dam,  who  have  another  dam  lower  down  the  stream,  have  no  other 
or  greater  rights  in  respect  to  the  accumulation  of  water,  or  lower- 
ing the  level  of  the  water,  than  their  lessor  possesses.  (Smith  t. 
TooBians,  80.) 

See  Crops;  Duress. 

LARCENY. 

LARCBNY--SWARM  OF  BEES-TRESPASSER.— A  tres- 
passer who  finds  a  bee  tree  on  another's  land,  and,  without  the  lat- 
ter's  permission,  chops  it  down  and  hives  the  bees  in  a  gum  not 
owned  by  himself,  has  no  interest  In  them  which  Is  the  subject  of 
larcenj.    (State  r.  Repp,  463.) 

LAW  OF  THE  CASa 
See  Appeal,  22. 

LAW  PARTNERSHIP. 
See  Attorney  and  Client,  1-8. 

LEASE. 
See  Assignment,  8;  Homestead,  2;  Landlord  and  Tenaal 

LEGACIES. 

L  LEOAOIE8-EFFBCT  OF  INOPERATIVE  BBQUBST.-If  a 
bequest  is  inoperative,  the  property  affected  by  it  passes  to  the  resi- 
duary estate.    (Moran  y.  Moran.  443.) 

2.  LEGACIES  — UPHOLDING  OF  BEQUESTS  FOR  A  LAW- 
FUL PURPOSE.— A  bequest  for  a  known,  lawful  purpose,  should, 
where  the  power  of  execution  Is  prescribed  and  available,  never  fail 
for  want  of  a  name  or  a  legal  classification,  unless  It  is  in  obedience 
to  a  positive  rule  of  law.    (Moran  v.  Moran,  443.) 

LIBEL. 

1.  LIBEL— LANGUAGE  LIBELOUS  PER  SE-DAMAGES- 
PRESUMPTION.— If  defamatory  language  is  libelous  per  se,  the  law 
presumes  general  damages  as  a  natural  and  probable  consequence. 
(Tracy  v.  Hacket,  89a) 

2.  LIBEIL.— A  TELEGRAPHIC  MESSAGE  directed  and  sent  to 
a  clergyman  stating  that  *'the  citizens  of  Wisconsin  demonstrated 
you  are  an  unscrupulous  liar,"  is  libelous  per  se.  (Monson  v.  La- 
throp,  54.) 

8.  LIBEL.— THE  PUBLICATION  OF  A  LIBEL  MAY  BE  THE 
JOINT  ACT  of  two  or  more  persons,  who  may  be  sued  either  jointly 
or  separately,  at  the  election  of  the  plaintiff.  (Monson  v.  Lathrop, 
64.) 

4.  LIBEL  —  TELEGRAM  —  PUBLICATION.— The  writing  of  a 
libelous  telegraphic  message  and  the  delivery  of  it  to  the  telegraph 
company  for  transmission  constitute  a  publication  thereof.  (Mon- 
son V.  Lathrop,  S4.) 

5.  LIBEL  —  EVIDENCE  —  PLAINTIFF'S  CHARACTER.— The 
defendant  may,  under  the  general  denial  In  a  dvll  action  for  Ubelt 
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prove,  In  m!tlgatioii  of  damages,  that  the  plalntlira  general  char-* 
acter  is  bad.    (Tracy  t.  Hacket,  89a) 

6.  LIB£Ii.~THE  AMOUNT  OF  DAMA0B8,  In  a  dvU  action  for 
libel,  is  peculiarly  within  the  province  of  the  Jnry.  (Tnicy  r. 
Hacket,  388.) 

7.  LIBEIr-CHARGB  OF  FELONY.— DAMAGES  may  be  recoyw 
ered  in  a  civil  action  for  libel,  which  contains  a  charge  of  felony, 
without  any  allegation  of  special  damages.    (Ttacy  v.  Hacket,  396.) 

&  LIBEL— BXEMPUAKY  DAMAGES  cannot  be  allowed  In  » 
civil  action  for  libel  where  the  wrong  is  of  such  a  nature  that  the 
defendant  would  be  liable  to  a  criminal  prosecution  therefor.  Com- 
pensatory damages  only  are  allowable  in  such  a  case.  (Tracy  t. 
Hacket,  398.) 

9.  LIBEL-RBVERSAL  OF  JUDGMENT  FOR  FAILURE  TO 
ASSESS  NOMINAL  DAMAGES.— Although  the  plaintiff,  in  a  dvll 
action  for  libel,  Is  entitled  to  a  verdict  for  nominal  damages  for  an 
invasion  of  his  legal  right  by  a  defamatory  publication,  imputing  a 
crime  to  him,  and  which  has  not  been  Justified,  yet  a  failure  of  the 
jury  to  award  him  nominal  damages  is  not  sufficient  ground  for  re- 
versing a  Judgment  for  the  defendant,  as  the  case  Is  not  one  in 
with  a  permanent  right  \b  affected.    (Tracy  v.  Hacked  398.) 

LIENS. 

1.  LIEN  OR  PREFERENCE  OUT  OF  PROCEEDS  OF  PROP- 

ERTY.— Necessary  expenses  incurred  in  caring  for  property,  since 
they  are  for  the  common  benefit  of  all,  may  be  recovered  as  a 
privileged  claim  when  made  by  a  party  in  interest.  Hence,  If  crops 
to  be  grown  on  a  farm  are  conveyed  by  deed  of  trust,  after  which 
the  grantor  dies,  either  his  administrator  or  the  trustee  properly 
making  advances  for  the  cultivation  of  the  crop  Is  entitled  to  be 
indemnified  therefrom  for  the  amount  of  such  advances.  (Cox  v. 
Martin,  604.) 

2.  LIEN  ON  STOLEN  MONEYS.— One  whose  moneys  have  been 
stolen  and  have  been  deposited  by  thieves  with  a  third  person,  to 
secure  him  against  loss  for  becoming  surety  on  their  appearance 
bond,  has  no  lien  on  such  moneys  which  may  be  enforced  by  gamlah- 
ment.    (Holker  v.  Hennesseyt  642.) 

LIMITATIONS  OF  ACTIONS. 

1.  LIMITATION  OF  AariONS— ACCRUAL  OF  RIGHT  OF  AC- 
TION.—If  Judgment  is  recovered  against  a  stockholder  In  a  national 
bank  for  an  assessment  under  the  individual  liability  imposed  by  the 
'^national  banking  act"  the  stockholder*s  right  of  action  against  the 
directors  of  the  bank  through  whose  negligence  he  purchased  the 
stock  assessed,  does  not  accrue  with  the  payment  of  such  Judgment. 
(Houston  V.  Thornton,  699.) 

2.  BURDEN  OF  PROOF.— STATUTE  OF  LIMITATION  plead- 
ed as  a  defense  casts  the  burden  of  proof  upon  the  plaintiff  to  show 
that  his  action  was  commenced  within  the  time  limited  by  such  stat> 
ute.    (Houston  v.  Thornton,  699.) 

8.  PRINCIPAL  AND  SURETY— STATUTE  OF  LIMITATIONS. 
A  partial  payment  of  a  debt  by  the  principal  does  not  suspend  the 
running  of  the  statute  of  limitations  In  favor  of  the  surety.  (Me- 
singo  V.  Ross,  387.) 

4.  PRINCIPAL  AND  SURETY— STATUTE  OF  LIMITATIONa 
THE  ABSENCE  FROM  THE  STATE  of  the  principal  debtor  does 
not  suspend  the  running  of  the  statute  of  limitations  in  favor  of  his 
surety.    (Mozingo  v.  Ross,  387.) 

5.  LIMITATIONS.— Part  payment  of  a  promissory  note  before 
the  statute  of  limitations  attaches  takes  it  out  of  the  statute  as  to 
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the  person  making  snch  payment  and  aa  to  Joint  obligors  with  hlnu 
<Maddox  v.  Duncan,  678.) 

6.  STATUTE  OF  LIMITATIONS-MAKER  AND  INDORSBR.— 
Part  payment  of  a  promissory  note  by  a  maker  cannot  prevent  the 
statute  of  limitations  from  running  in  favor  of  the  .Indorser,  though 
by  the  statutes  of  the  state  the  maker  and  Indorsier  may  be  sued 
Jointly.    (Maddoz  t.  Duncan,  678.) 

See  Mortgage,  td. 

MARRIAGE  AND  DIVOROB. 

1.  MARRIAGE  CONTRACTED  BY  RESIDENTS  OP  ONB 
STATE  GOING  INTO  ANOTHER  TO  AVOID  THE  LAWS  OF 
THE  FORMER.~If  the  statutes  of  a  state  declare  that  a  decree  an- 
nulling or  dissolving  a  marriage  shall  terminate  it  as  to  both  par> 
ties,  except  that  neither  shall  be  capable  of  contracting  marriage 
with  a  third  person  until  the  suit  has  been  heard  on  appeal,  or  the 
time  for  such  appeal  has  expired,  a  marriage  between  a  party  to 
such  decree  and  a  third  person  resident  of  the  state,  contracted  In 
another  state,  to  which  they  went  for  the  purpose  of  solemnizing 
their  marriage,  is  void  in  the  state  of  their  domicile.  (McLennan  v. 
McLennan,  835.) 

2.  MARRIAGE— EVIDENCE— MUTUAL  CONSENT.— The  rela- 
tionship of  husband  and  wife  is  established  by  evidence  showing 
that  prior  to  a  certain  date,  th^  parties  lived  together,  in  good  faith, 
as  husband  and  wife,  though  one  of  them  was  under  a  disability, 
but  that  immediately  prior  to  that  date  the  disability  was  removed, 
and  that  subsequent  to  that  date  they  lived  together,  in  good  faith, 
as  husband  and  wife.    (Poole  v.  People,  245.) 

S.  MARRIAGE-VOID  CONTRACT  OF,  BY  REASON  OF  DIS- 
ABILITY—STATUS OF  PARTIES  AFTER  REMOVAL  OF  DIS- 
ABILITY.—Although  a  man  and  woman  desire  marriage,  and  do 
what  they  can  to  render  their  union  matrimonial,  the  marriages-con- 
tract is  void  If  one  of  them  is  under  a  disability,  but  if  they  live  to- 
gether as  husband  and  wife  after  such  disability  is  removed,  they 
are,  in  law,  husband  and  wife,  from  the  time  of  such  removal, 
where  the  law  requires  only  mutual  consent  to  make  the  parties 
husband  and  wife.    fPoole  v.  People,  245.) 

4.  PRACTICE.— ISSUES  OF  FACT  DO  NOT  EXIST  IN  A  SUIT 
FOR  A  DIVORCE  when  there  has  been  no  answer,  though  the  code 
provides  that  no  divorce  can  be  entered  upon  the  default  of  the  de- 
fendant, but  the  court  must,  in  all  cases,  require  proof  of  the  facts 
alleged  before  granting  relief.  Such  an  issue  arises  only  when  a 
materia]  averment  of  fact  is  made  by  one  party  and  controverted 
by  another.    (Foley  v.  Foley,  147.) 

5.  DIVORCE-CmUEL  AND  INHUMAN  TREATMENT.— Evi- 
dence that  husband  and  wife  have  lived  In  the  same  house,  and  eaten 
at  the  same  table  food  prepared  by  her,  without  his  speaking  to  her 
except  in  anger,  for  three  months  at  a  time,  is  sufficient  to  establish 
cruel  and  inhuman  treatment  on  his  part  and  to  Justify  the  court  in 
granting  her  a  divorce.    (Reinhard  v.  Reinhard,  66.) 

6.  DIVORCE— CRUEL  AND  INHUMAN  TREATMENT.- Per- 
Bonal  violence,  whether  actual  or  threatened,  or  even  gross  and 
abusive  language,  is  not  absolutely  essential  to  constitute  cruel  and 
inhuman  treatment  warranting  the  granting  of  a  divorce  to  the  in- 
jured party.    (Reinhard  v.  Reinhard,  66.) 

7.  MARRIAGE  AND  DIVORCE-FINAL  DIVISION  OF  PROP- 
ERTY.—The  conclusion  of  the  court  in  divorce  proceedings  to  make 
a  final  division  of  the  property  of  a  husband  upon  proper  proof 
is  subject  to  change  and  modification  prior  to  the  entry  of  Judg- 
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ment,  and  to  not  a  final  diylslon  within  the  meaning  of  a  8tatiii» 
proYlding  that  when  the  estate  of  the  husband  is  finally  divided  In 
such  case,  no  other  proyision  can  thereafter  be  made  for  the  wttrn^ 
(Seinhard  r.  Beinhard,  60.) 

Bee  Wills,  a 

MARRIED  WOMEN. 
Bee  Husband  and  Wife;  Judgment  BL 

MARSHALING  SECURITlSa 
See  Homestead,  1. 

MASTER  AND  SERVANT. 

L  MASTER  4^ND  SERVANT.~A  master  is  liable  for  the  wHlfal 
and  wrongful  act  of  his  servant  directly  within  the  scope  of  his  em* 
ployment,  though  not  sanctioned  nor  ratified  by  the  master.  (Bryan 
V.  Adler,  90.) 

2.  COLOREa)  PERSON— REFUSAL  OP  A  WAITER  IN  A 
RESTAURANT  TO  SERVE— LIABILITY  OF  MASTER.— Under 
the  statutes  of  Wisconsin,  declaring  all  persons  to  be  entitled  to  the 
full  and  equal  enjoyment  of  the  accommodations  and  privileges  of 
inns,  restaurants,  saloons,  eating-houses,  and  other  places  of  ac- 
commodation and  amusement,  and  that  every  person  violating  such 
statute  shall  be  liable  to  the  person  aggrieved  in  a  sum  specified 
as  damages,  with  costs,  the  keeper  of  a  restaurant  wherein  the 
waiters  refused  to  serve  a  colored  man  with  food  is  liable  to  him, 
though  the  action  of  the  waiters  was  not  sanctioned  nor  ratified  by 
their  employer.   (Bryan  v.  Adler,  00.) 

8.  MASTER  AND  SERVANT-PROMISE  TO  REMOVE  PERIL 
—WHEN  SERVANT  MAY  RELY  THEREON.— If  a  danger  is  dis- 
closed by  a  servant  to  his  master,  which  the  latter  promises  to  re- 
move, the  serrant  is  not  to  be  deemed  to  assume  the  risk  of  continu- 
ing in  the  employment,  unless  the  danger  is  so  great,  constant,  and 
Immediate  that  no  person  of  ordinary  prudence  would  ordinarily 
subject  himself  to  it  for  the  limited  time  necessary  for  the  master, 
with  reasonable  diligence,  to  remove  It  (Maitland  ▼•  QUbert  Paiier 
Co^  187.) 

4.  MASTER  AND  SERVANT-INCOMPETENT  SERVANT.— 
A  MASTER  IS  NOT  NECESSARILY  LIABLE  to  one  employ^  for 
injury  resulting  from  the  incompetency  of  another.  If  the  master 
uses  ordinary  care  in  respect  to  employing  competent  servants, 
having  regard  to  the  character  of  the  particular  service  and  the  con- 
sequences that  may  probably  result  from  the  incompetency  of  such 
servant,  and  an  incompetent  servant  is  nevertheless  employed,  a 
resulting  injury  to  a  fellow-servant  cannot  be  legally  chargeable 
to  the  master.    (Maitland  v.  Gilbert  Paper  Co.,  137.) 

6.  BIASTER  AND  SERVANT— RETENTION  OF  INCOMPB- 
TENT  SERVANT— LIABILITY  FOR.— Though  a  master,  after  be- 
lug  notified  of  the  incompetency  of  an  employ^,  retains  him  in  his 
employment,  and  from  such  incompetency  an  accident  results,  cans* 
tug  personal  injury  to  a  fellow  employ^,  the  latter  cannot  recover 
of  the  common  master,  unless  he  ought  reasonably  to  have  appre- 
hended that  the  retention  of  the  incompetent  employ^  would,  or 
might,  probably,  imperil  the  personal  safety  of  his  coemployas. 
(Maitland  v.  Gilbert  Paper  Co.,  137.) 

6.  MASTER  AND  SERVANT- INCOMPETENT  SERVANT- 
ACTS  OF  FOR  WHICH  MASTER  IS  ANSWERABLE  TO  A  FEL- 
LOW-SERVANT.—One  employed  as  a  fireman  and  having  capacity 
to  £»  the  acts  required  of  him  as  such  may,  neyertheless*  be  re- 
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garded  as  an  Incompetent  employ^  for  whose  acts  the  employer  Is 
liable,  where  the  incompetency  Is  manifested  In  his  not  having  suffl- 
cieDt  capacity  to  understand  and  obey  rules  requiring  him  not  to 
disturb  other  parts  of  the  machinery  with  which  he  had  nothing  to 
do,  and  he,  by  violating  inese  rules,  imperils  the  safety  of  his  fellow* 
employ6s.    (Maltland  v.  Gilbert  Paper  Ck).,  137.) 

7.  MASTER  AND  SERVANT— ASSUMPTION  OP  BISK.— The 
doctrine  of  assumption  of  risk  has  no  application  where  the  law 
requires  the  adoption  of  new  devices  to  save  life  or  limb,  and  the 
employ^,  either  ignorant  of  that  fact  or  expecting  daily  compliance 
with  the  law,  continues  In  the  service  with  the  appliances  formerly 
In  use.    (Greenlee  v.  Southern  Ry.  Co.,  734.) 

a  MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS  BY 
REMAINING  WITH  AN  INCOMPETENT  FELLOW-SERVANT.— 
If  an  engineer  not i  lies  his  employer  of  the  incompetency  of  a  lire- 
man,  but  is  induced  to  continue  in  the  service  on  the  promise  that 
such  fireman  will  be  removed,  he  does  not  assume  the  risk  of  Injury 
from  the  incompetency  of  the  fireman  by  remaining  in  the  em- 
ployment a  reasonable  iime,  relying  on  the  promise  that  the  fireman 
will  be  removed.    (Maltland  t.  Gilbert  Paper  COi,  187.) 

Bee  Railroad  Companlea, 

MAYHEM. 

1.  MAYHEM  AND  MAIM  ARE  EQUIVALENT  WORDS  and 
mean  the  privation  of  the  use  of  a  limb  or  member  of  the  body,  by 
which  one  is  rendered  unable  to  defend  himself  or  annoy  his  ad- 
versary. Hence,  the  biting  cf  an  ear  does  not  constitute  a  maiming. 
(State  V.  Johnson,  769.) 

2.  MAYHEM— INDICTMENT.— The  malicious  biting  by  one  of 
the  ear  of  auother  cannot  be  charged  in  an  indictment  as  done  with 
intent  to  maim,  as  biting  of  an  ear  does  not  constitute  mayhem. 
(State  V.  Johnson,  769.) 

8.  MAYHEM  —  INDICTMENT  —  CON YICJTION  OP  INFEBIOR 
OFFENSE.— Under  an  indictment  charging  the  malicious  biting  by 
one  of  the  ear  of  another,  with  intent  to  maim,  the  accused  may  be 
properly  convicted  and  punished  for  the  inferior  offense  of  aggra- 
vated assault  and  battery.    (State  t.  Johnson,  769.) 

4.  MAYHEM— INDICTMENT-VARIANCE.— The  unlawful  bit- 
ing of  an  ear,  with  intent  to  disfigure,  is  not  an  offense  inferior  to 
that  of  biting  it  with  an  intent  to  maim  under  the  statute.  An  in- 
dictment charging  the  biting  to  have  been  done  with  intent  to  maim 
is  not  supported  by  evidence  of  biting  with  an  intent  to  disfigure. 
In  such  case,  there  Is  a  material  variance  between  the  proof  and  the 
allegation.    (State  ▼•  Johnson,  769.) 

MECHANIC'S  LIEN. 

1.  MECHANIC'S  LIEN— PERSONAL  LIABILITY.-An  owner 
of  property'who  fails  to  have  recorded  his  contract  with  the  original 
contractor  Is  not  thereby  made  personally  liable  to  a  subcon- 
tractor.   (Madera  Flume  etc.  Co.  ▼.  Kendall,  177.) 

2.  MECHANICS'  LIENS— BONA  FIDE  PUBCHASERS.— A  me* 
chanlc's  lion  holder  is  not  a  purchaser  within  the  meaning  of  a  stat- 
ute providing  that  unrecorded  conveyances  shall  be  void  as  against 
subsequent  purchasers  in  good  faith  and  for  a  valuable  considera- 
tion whose  conveyances  are  first  duly  recorded.  (Mathwig  v.  Mann, 
47.) 

8.  MECHANIC'S  LIEN.— A  NOTICE  OF  A  CLAIM  for  a  me- 
chanic's lien  which  states  the  name  of  the  contractor  and  of  the 
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owner  of  the  property,  but  omits  to  state  the  name  of  the  perM«i 
for  whom  the  claimant  furnished  material*  Is  fatally  defecttve.  (Ma- 
dera Flume  etc.  Go.  v.  Kendall,  177.) 

4.  MEX^HANIC'S  LIEN.— A  KOTIGB  OF  A  CLAIM  for  a  me- 
chanic's lien  required  to  be  made  and  filed  for  record  cannot  be 
amended  or  reformed.  The  notice  of  the  claim  must  be  perfect 
when  filed.    (Madera  Flume  etc.  0>.  v.  Kendall,  177.) 

5.  MECHANIC'S  LIEN  ATTACHES,  WHEN,  TO  TITLE  OR 
INTEREST  ACQUIRED  WHILE  CONTRACJT  IS  BEING  PER- 
FORMED.—If  one  in  possession  of  land  falsely  represents  that  he 
owns  it,  or  has  an  interest  therein  to  which  a  Hen  can  attach,  and 
materials  for  improvements  are  furnished  to  him  on  the  strength 
of  such  representations,  but  he  afterward  acquires  a  life  estate  in 
the  land  and  more  materials  are  furnished  under  the  same  contract, 
a  lien  for  all  of  the  materials  attaches  to  the  life  estate.  (Floete 
T.  Brown,  434.) 

6.  MECHANIC'S  LIEN--ORAL  CONTRACrT.— The  fact  that  a 
contract  is  oral  does  not  relieve  the  claimant  of  a  mechanic's  lien 
from  complying  with  the  provision  of  the  statute  requiring  every 
person  to  state  in  his  claim  or  notice  of  lien  the  facts  specified 
in  the  statute.    (Madera  Flume  etc.  Co.  v.  Kendall,  177.) 

7.  MECHANIC'S  LIEN—ENFORCING  AGAINST  PART  OF  A 
6YSTEM  FOR  SUPPLYING  AND  DISTRIBUTING  WATER.— If 
a  canal  is  projected  in  sections,  two  only  of  which  are  completed, 
and,  when  so  completed,  a  pre-existing  pipe  line  is  used  in  connec- 
tion therewith,  and  the  owner  has  a  pre-existing  system  of  reser- 
voirs and  ditches,  all  intended  to  collect,  store,  and  supply  water  for 
irrigation,  one  who  has  contracted  to  supply  materials  or  perform 
work  upon  one  of  the  sections  of  such  canal  may  claim  and  enforce 
a  lien  thereon  without  including  the  contemplated  parts  of  the  canal 
which  have  not  been  constructed,  or  the  pipe  line,  or  such  other 
property  of  the  owner  forming  part  of  the  general  system,  but  exist- 
ing before,  and  capable  of  being  used  independently  of,  the  canal. 
<Paciflc  R.  M,  Co.  v.  Bear  Valley  Irrigation  Co.,  158.) 

8.  MECHANICS*  LIENS  —  MORTGAGES  —  PRIORITY.— Al- 
though a  statute  provides  that  a  mechanic's  lien  shall  have  priority 
over  any  lien  originating  subsequently  to  the  commencement  of  the 
construction  of  the  building,  such  mechanic's  lien  is  not  superior  to 
the  lien  of  a  mortgage,  executed  prior  to,  but  recorded  after,  the 
commencement  of  such  construction.    (Mathwig  v.  Mann,  47.) 

9.  MECHANICS'  LIENS-MORTGAGES— PRIORITY.— If  mort- 
gages are  both  executed  and  delivered,  and  the  money  which  they 
are  given  to  secure  is  advanced,  before  the  commencement  of  the 
construction  of  a  building  on  the  mortgaged  premises,  liens  for  labor 
and  material  used  in  such  building  are  subject  to  the  liens  of  the 
mortgages,  though  the  latter  are  not  recorded.  (Mathwig  v.  Mann, 
47.) 

10.  LIENS-LESSEE  AND  MECHANIC— PRIORITY.-The  Hen 
of  a  lessee  of  a  life  estate  is  superior  to  a  mechanic's  lien  for  ma- 
terials furnished  prior  to  the  lease,  where  the  lease  was  made  before 
the  statement  of  the  mechanic's  Hen  was  filed  and  after  the  expiration 
of  the  time  during  which  the  statute  would  protect  a  mechanic's 
lien  without  a  statement,  and  where  the  lessee  bad  DO  actual  notice 
of  such  Uen.    (Floete  v.  Brown,  434.) 

See  Assignment,  BL 

MINES  AND  MININGb 
See  Cotenancy,  1-& 
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MORTGAGE. 

1.  MORTGAGES-POWER  OF  SALE— DEATH  OP  MORTGA- 
GOR.—A  power  of  sale  contained  in  a  mortgage  does  not  cease  nor 
become  inefficacious  upon  the  deatb  of  the  mortgagor.  (Carter  v. 
Slocomb,  7U.) 

2.  MORTGAGES— POWER  OF  SALE— EXERCISE  OF  AFTER 
DEATH  OF  MORTGAGOR.— A  sale  of  land  by  a  mortgagee,  made 
after  the  death  of  the  mortgagor,  under  a  power  given  by  the  mort- 
gage, though  without  notice  to  the  heir,  is  valid.  (Carter  v.  Slo- 
comb.  714.) 

3.  MORTGAGE— AGREEMENT  TO  PAY  TAXES.— A  separate 
agreement  by  a  mortgagor  to  pay  taxes  on  the  lands  mortgaged  not 
iucorporated  In  the  contract  of  mortgage  does  not  forfeit  or  other- 
wise affect  the  mortgagee's  right  to 'Collect  the  interest  stipulated 
for  in  such  mortgage.    (London  &  S.  F.  Bank  y.  Bandmann,  170.) 

4.  MORTGAGE— WAIVER  OF  RIGHT  OF  THE  MORTGAGEE 
ARISING  FROM  A  FORBIDDEN  AGREEMENT  TO  PAY 
TAXES.- Where  the  laws  of  a  state  provide  that  the  mortgagee 
shall  pay  taxes  on  his  mortgage  interest  and  that  any  agreement 
to  the  contrary  shall  deprive  the  mortgagee  of  all  right  to  collect 
interest,  the  mortgagor,  after  paying  interest  in  accordance  with  a 
forbidden  agreement,  cannot  complain.  (London  &  S.  F.  Bank  v. 
Bandmann,  179.) 

5.  MORTGAGE-CHANGE  IN  THE  FORM  OP  THE  DEBT.— 
A  statute  providing  that  a  mortgage  shall  not  be  created,  renewed, 
or  extended  except  by  a  writing  executed  with  the  formalities  re- 
quired in  the  case  of  a  grant  of  real  property,  does  not  prevent  the 
mortgage  from  continuing  to  operate  as  security  for  indebtedness, 
the  form  of  which  has  been  changed  by  giving  a  new  note  therefor, 
though  but  for  the  giving  of  such  new  note  the  pre-existing  evi- 
dence of  indebtedness  would  be  barred  by  the  statute  of  limita- 
tiomk    (London  &  S.  F.  Bank  v.  Bandmann,  179.) 

d  MORTGAGE— CHANGE  IN  THE  FORM  OF  THE  DEBT- 
STATUTE  OF  LIMITATIONS.— A  change  in  the  form  of  a  debt 
secured  by  a  mortgage  does  not  satisfy  it  Though  such  debt  was 
evidenced  by  notes  which  have  become  barred  by  the  statute  of  lim- 
itations, yet  if  new  notes  have  been  given  therefor,  so  that  the  mort- 
gagee still  retains  a  right  of  action  on  them,  the  mortgage  can 
be  foreclosed  irrespective  of  the  lapse  of  time,  where  the  mortgage 
describes  no  particular  notes,  but  purports  to  be  to  secure  '*the 
present  indebtedness"  of  the  mortgagor  to  the  mortgagee  and  such 
advances  as  may  thereafter  be  made  by  the  latter  to  the  former. 
(London  A  8.  F.  Bank  v.  Bandmann,  179.) 

7.  MORTGAGB)S  —  ASSIGNMENT  —  RECORD  —  NOTICE.— The 
record  of  an  assignment  of  a  mortgage  is  constructive  notice  to  all 
persons  of  the  rights  of  the  assignee,  as  against  any  subsequent 
acts  of  the  mortgagee  affecting  the  mortgage,  save  only  as  ex- 
cepted by  statute.  A  second  mortgagee,  or  the  assignee  of  his 
mortgage,  is  not  within  the  statutory  exceptions.  (Robbins  ▼.  Lar- 
son, 572.) 

8.  MORTGAGES  — ASSIGNMENT  — RECORD  — NOTICE  TO 
SECOND  MORTGAGEE.— A  statute  providing  that  'the  recording 
of  the  assignment  of  a  mortgage  shall  not,  in  itself,  be  deemed  notice 
of  such  assignment  to  the  mortgagor,  his  heirs  or  personal  repre- 
sentatives, so  as  to  Invalidate  any  payment  made  by  them,  or  either 
of  them,  to  the  mortgagee,"  applies  only  to  the  parties  therein 
named,  and  not  to  a  second  mortgagee  or  his  assignee.  (Robbins  v. 
Larson,  572.) 

9.  MORTGAGES  —  ASSIGNMENT  —  NOTICE  —  RIGHTS  OF 
FIB8T  AND  SECOND  MORTGAGEES.— If  the  assignee  of  a  first 
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mortgage  has  had  hia  aaslgnment  dnly  recorded  before  the  execu- 
tion of  a  second  mortgage,  the  assignee  of  the  latter  Is  not  entitled 
to  have  the  former  canceled  on  the  ground  that,  subsequent  to  tbe 
assignment  of  the  first  mortgage,  it  was  paid  to  the  mortgagee  with- 
out actual  notice  of  the  assignment    (Bobbins  v.  Larson,  572.) 

10.  JUDGMENT— FORECLOSURE— SERVICE  OP  PROCESS- 
PERSONAL  JUDGMENT  AGAINST  ONLY  ONE  DEB^ENDANT- 
VALIDITY  OF  DECREE  AS  TO  ALL.— If  a  decree  in  a  mortgage 
foreclosure  suit,  where  the  plaintiff  asks  a  Judgment  of  foreclos- 
ure against  all  of  the  defendants,  is  entitled  as  against  all  of  them, 
recites  due  and  legal  service,  adjudges  them  all  to  be  in  court,  but 
in  default,  finds  that  a  foreclosure  is  proper,  and  orders  the  land 
to  be  sold,  it  must,  though  personal  Judgment  is  given  against  only 
one,  and  his  right  of  redemption  alone  Is  cut  off,  be  held  good  to 
some  extent,  at  least,  as  against  all  of  the  defendants,  in  a  pro- 
ceeding which  expressly  ignores  or  denies  its  existence,  but  which 
is  not  a  direct  attack  upon  it.    (Day  v.  Goodwin,  465.) 

11.  MORTGAGES— FORECLOSURE— EXTINGUISHMENT  OP 
LIEN.— If  a  mortgage  given  upon  one  tract  of  land  to  secure  a  debt 
due  and  payable  as  an  entirety,  is,  under  the  power  contained  in 
the  mortgage,  foreclosed  upon  default  in  payment  for  less  than  the 
amount  due,  the  lien  of  the  mortgage  is  thereby  extinguished.  Un- 
der such  mortgage,  there  can  be  but  one  foreclosure,  and  that  ex- 
hnusts  the  mortgage,  which  is  no  longer  security  for  any  part  of 
the  debt    (Loomie  v.  Clambey,  576.) 

12.  EXECUTION  SALE— WHEN  RELATES  TO  THE  DATE  OP 
A  MORTGAGE.— If  a  Judgment  is  recovered  upon  a  bond  secured 
by  a  mortgage,  and  a  fieri  facias  is  issued  and  a  sale  made  thereun- 
der of  the  mortgaged  premises,  the  title  relates  to  the  date  of  the 
mortgage,  and  hence  divests  the  title  of  grantees  of  the  mortgagor 
subsequent  to  its  execution,  though  such  grantees  were  not  parties 
to  the  action.    (Morris  v.  Campbell,  880.) 

See  Crops;  Deeds,  9;  Husband  and  Wife,  1;  Insurance,  60;  Mechan- 
ic's Lien,  8,  9. 

MUNICIPAL  CORPORATIONS. 

L  MUNICIPAL  CORPORATIONS  HAVE  SUCH  CAPACITIES 
and  powers,  and  such  only,  as  are  expressly  granted,  and  such  as 
may  be  implied  as  essential  to  carry  into  effect  those  expressly 
granted.  All  doubtful  claims  to  power  are  resolved  against  the  cor- 
poration.   (Markley  v.  Mineral  City,  776.) 

2.  MUNICIPAL  CORPORATIONS  —  POWER  TO  ACQUIRE 
LAND  FOR  DONATION  PURPOSES.— A  municipal  corporation  has 
no  power,  by  deed  of  purchase,  to  legally  acquire  title  to,  and  hold 
real  estate  for,  the  sole  purpose  and  with  the  sole  intent  of  donating 
it  to  persons  or  corporations  to  procure  the  construction  and  opera- 
tion of  manufacturing  plants  within  the  municipality.  (Markley 
T.  Mineral  City,  776.) 

8.  MUNICIPAL  CORPORATIONS— POWER  TO  ACQUIRE 
LAND  FOR  DONATION  PURPOSES.— If  a  municipality  pays  out 
its  corporate  funds  for  the  purchase  of  land  to  be  donated  by  it  to 
a  person  or  corporation  as  an  inducement  to  build  and  operate  manu- 
facturing plants  within  the  corporate  limits,  the  money  is  unlawfully 
expended,  and  the  deed  taken  by  the  city  purporting  to  convey  sucb 
land  Is  void.  (Markley  v.  Mineral  City,  776.) 

4.  MUNICIPAL  CORPORATIONS— POWER  TO  ACQUIRE 
LAND  FOR  DONATION  PURPOSES— RIGHT  TO  RECONVEY- 
ANCE.—If  a  municipality  has  purchased  lands  with  its  corporate 
funds,  and  has  donated  it  to  a  person  as  an  inducement  for  him  to 
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construct  and  operate  manufacturing  plants  within  the  municipality 
it  is  not  entitled  to  maintain  an  action  in  a  court  of  equity  to  compel 
a  reconveyance  of  the  land  to  it  with  possession,  together  with  a 
cancellation  of  its  own  conveyance.  In  such  case,  the  court  will  not 
aid  either  party,  but  will  leave  them  where  they  have  placed  them- 
selves.   (Markley  v.  Mineral  City,  776.) 

5.  STREETS—PARTIAL  OCCUPANCY  AND  USE  OF.— The 
fact  that  a  street  was  never  worlced  or  fitted  for  travel  clear  to  the- 
south  line  thereof  does  not  prevent  the  municipality  from  worl^iufc* 
and  fitting  it  for  travel  up  to  such  line  whenever  it  may  choose^. 
(Madison  ▼.  Mayers,  127.) 

6.  STREETS-MUNICIPAL  CORPORATIONS,  RIGHT  TO  TNI 
A  city  has  a  right  to  maintain  a  suit  to  prevent  an  abutting  prop- 
erty owner  from  removing  stone,  earth,  and  other  materials  from 
within  the  limits  of  a  street  and  from  impairing  an  embankment 
situated  therein,  or  from  making  It  more  difficult  or  expensive  to 
fit  the  whole  width  of  the  street  for  traveL  (Madison  v.  Mayers* 
127.) 

7.  BfUNICIPAL  CORPORATIONS— SIDEWALK  AS  A  PAR^P 
OP  THE  STREET— AUTHORITY  OF  CITY.— A  sidewalk  is  a  part 
of  the  street,  and  the  authority  of  a  city  over  a  street  extends  over 
the  sidewalk  as  a  part  of  the  street.  (Frankfort  v.  Coleman,  412.) 

8.  MUNICIPAL  OORPORATIONS-RIGHT  TO  FORBID  THB> 
FILLING  IN  OF  A  LAKE.— Though  a  city  has  been  given  power  to> 
enact  ordinances  for  the  benefit  of  trade,  commerce,  and  health,, 
and  to  provide  for  the  abatement  and  removal  of  nuisances,  it  is  not 
thereby  authorized  to  restrain  the  filling  in  of  a  lake  not  constituting 
any  part  of  the  public  street.    (^ladison  v.  Mayers,  127.) 

9.  MUNICIPAL  CORPORATION— SIDEWALKS— PROPERTY 
OWNER'S  LIABILITY.— A  municipal  corporation  may,  upon  proper 
notice,  require  an  abutting  property  owner  to  construct  a  sufficient 
sidewalk  in  front  of  his  premises,  and,  upon  his  failure  to  do  so,  may 
itself  construct  such  walk  and  assess  the  cost  thereof  against  his 
property,  but  it  cannot  recover  indemnity  from  him  for  money  paid 
out  on  a  Judgment  against  it  for  injury  caused  by  his  negligent  con- 
struction of  the  sidewalk.    (Wilhelm  v.  Defiance,  745.) 

10.  MUNICIPAL  CORPORATIONS-NUISANCES— DUTY  TO 
SUPPRESS.— The  duty  of  the  peace  officers  of  a  city  to  suppress 
a  public  nuisance  maintained  therein  is  a  public,  as  distinguished 
from  a  strictly  corporate  duty,  and  the  failure  of  such  officers  to 
perform  such  duty  does  not  render  the  municipality  liable  therefor. 
(Mayor  etc.  of  Wilmington  v.  Vandergrlft,  256.) 

11.  MUNICIPAL  CORPORATIONS-ORDINANCES  TO  PRE- 
VENT NUISANCES.— Town  authorities  have  authority  to  prohibit 
by  ordinance  the  keeping  of  hogpens  in  the  town  to  such  an  extent  as 
they  may  deem  necessary  to  prevent  nuisances  to  the  public,  and 
they  are  the  sole  Judges  of  the  limits  to  be  prescribed,  unless  such 
ordinance  Is  clearly  unreasonable.    (State  v.  Hord,  743.) 

12.  MUNICIPAL  CORPORATIONS— ORDINANCE  TO  PRE- 
VENT NUISANCES— DISCRIMINATION.— A  municipal  ordinance 
forbidding  any  citizen  In  a  town  from  keeping  hogpens  within  one 
hundred  yards  of  the  residence  of  another  is  reasonable  and  valid 
and  not  void  as  making  unjust  discrimination.    (State  v.  Hord,  743.) 

13.  MUNICIPAL  CORPORATIONS-NUISANCE— ORDINANCB 
UNNECESSARY.— If  an  act  is  a  public  nuisance  at  common  law» 
the  failure  of  the  city  In  which  such  act  is  committed  to  le^slate 
upon  it  or  to  forbid  It  is  not  a  neglect  of  duty.  (Mayor  etc.  of  Wll* 
mington  v.  Vandergrlft,  256.) 

14.  MUNICIPAL  CORPORATIONS  -  NUISANCE— COASTINC?^ 
LIABILITY  FOR.— Coasting  on  the  public  street  of  a  city  in  such 
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manner  as  to  Imperil  the  safety  of  pQilestrianB  thereon  la  a  pnbltc 
Dulsance,  independently  of  municipal  ordinances.  (Mayor  etc  of 
Wilmington  ▼.  Yandergrift,  256.) 

16.  MUNICIPAL  CORPORATIONS— PUBLIC  NUISANCES  OB 
PURPRBSTURES.— A  municipal  corporation,  within  whose  limits 
Is  a  lake,  has  no  more  right  to  remove,  or  to  compel  the  removal  of, 
a  purpresture  or  public  nuisance  therein  than  has  a  private  indi- 
viduaL  Its  removal  can  be  compelled  only  by  some  proceeding  in- 
stituted by  the  state.    (Madison  v.  Mayers,  127.) 

la  MUNICIPAL  CORPORATIONS  —  UNLAWFUL  CHANGE 
OF  A  PUBLIC  USB— WHAT  IS.— If  land  is  conveyed  to  a  municipal 
corporation  to  be  held  only  as  an  ornamental  park,  it  has  no  right 
to  erect  a  schoolhonse  thereon.   (Rowaee  ▼.  Pierce,  Q25.) 

17.  MUNICIPAL  CORPORATIONS— TITLE  OF  TO  LANDS 
CONVEYED  FOR  A  PUBLIC  USE.— Where  land  is  conveyed  to  a 
municipal  corporation  to  be  held  only  for  public  use  as  an  orna- 
mental park,  subject  to  such  regulations  as  it  may  make  tar  fencing 
and  ornamenting  the  same,  keeping  it  in  good  order  and  preventing 
nuisances,  it  does  not  acquire  an  absolute  title,  and  has  no  right  to 
convey  the  land  nor  to  put  it  to  any  use  not  consistent  with  that 
specified  in  the  deed.    (Rowzee  v.  Pierce,  625.) 

18.  IF  A  MUNICIPAL  CORPORATION  ABANDONS  A  USB 
FOR  WHICH  PROPERTY  WAS  CONVEYED  to  it,  it  does  not 
thereby  acquire  a  right  to  devote  it  to  some  other  and  inconsistent 
use.  On  the  contrary,  the  property  reverts  to  the  original  donors. 
(Rowzee  r.  Pierce,  625.) 

19.  MUNICIPAL  CORPORATIONS-DUTY  OF,  TO  KEEP 
STREETS  IN  REPAIR,  WHETHER  IMPROVED  OR  NOT.— If  a 
Street  within  the  limits  of  a  city,  whether  improved  or  not,  is  in  com- 
mon use  by  the  public,  it  is  the  duty  of  the  city  to  keep  it  in  a  rea- 
sonably safe  condition  for  ordinary  traveL  (Frankfort  v.  Coleman, 
412.) 

20.  MUNICIPAL  CORPORATIONS— DUTY  OF,  TO  KEEP  IN 
REPAIR  A  HIGHWAY  BROUGHT  WITHIN  THE  CORPORATE 
LIMITS.— If  a  city  brings  a  highway  within  Its  corporate  limits  and 
leaves  it  open  for  public  travel,  the  city  is  bound  to  keep  it  in  a 
reasonably  safe  condition  for  travel,  whether  the  road  was  laid  out 
and  opened  by  the  board  of  county  commissioners,  or  had  become 
a  public  highway  by  user.    (Frankfort  v.  Coleman,  412.) 

21.  MUNICIPAL  CORPORATIONS— NOTICE  OF  DEFECT  IN 
STREET.— Actual  notice,  on  the  part  of  a  city,  of  a  defect  in  a 
street  or  sidewalk,  is  not  necessary,  if  the  defect  has  existed  for  such 
a  time  that,  with  reasonable  diligence,  it  might  have  been  known. 
i(Frankfort  v.  Coleman,  412.) 

22.  MUNICIPAL  CORPORATIONS— SIDEWALKS-LIABILITY 
OF  PROPERTY  OWNER.— If  a  municipality  accepts  a  sidewalk 
constructed  by  the  owner  of  abutting  property,  pursuant  to  its  notice, 
and  in  compliance  therewith,  all  liability  for  mere  negligence  in  con- 
atruction  and  maintenance  must  rest  and  remain  upon  the  city. 
<Wllhelm  V.  Defiance,  745.) 

23.  MUNICIPAL  CORPORATIONS-INJURY  CAUSED  BY  DB- 
FBCT  IN  STREET— CONTRIBUTORY  NEGLIGENCE.— Although 
a  person  injured  by  reason  of  a  defect  in  a  street  had  knowledge  of 
•uch  defect,  that  fact  would  not,  of  itself,  deprive  him  of  his  right 
of  action;  but  such  knowledge,  with  all  the  other  facts,  is  to  be  con- 
sidered by  the  Jury  in  determining  whether  he  was  guilty  of  contri- 
bntory  negligence.    (Frankfort  v.  Coleman,  412.) 

24.  MUNICIPAL  CORPORATIONS— RIGHT  OF  OWNER  TO 
BRING  HIS  LOT  TO  GRADE— SURFACE  WATER.— The  owner  of 
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ft  lot  In  ft  dty  may  exercise  his  right  to  bring  It  to  grade*  although 
he  changes  the  flow  of  surface  water  thereon  to  lots  owned  by  other 
persons.    (Cedar  Falls  v.  Hansen,  439.) 

25.  MUNICIPAL  •  CORPORATIONS  —  ESTOPPEL  OF  LOT- 
OWNER  TO  CHANGE  FLOW  OF  SURFACE  WATER-GRAD- 
ING.— If  a  city  constructs  a  ditch,  which  conveys  water  over  a  lot 
therein,  the  owner  thereof  does  not,  by  acquiescing  in  such  construc- 
tion, estop  himself  from  obstructing  the  flow  of  water  in  the  ditch 
by  raising  his  lot  to  grade.    (Cedar  Falls  v.  Hansen,  439.) 

26.  MUNICIPAL  CORPORATIONS— PLEADINGS.— In  an  action 
against  a  city,  an  averment  that  the  accident  complained  of  was  the 
result  of  a  willful  disregard  of  corporate  duty  is  more  in  the  nature 
of  a  conclusion  of  law  than  a  bare  statement  of  fact,  and  a  de< 
murrant  is  concluded  by  the  admissions  made  by  demurrer,  only 
60  far  as  such  averment  Is  sustained  or  supported  by  the  law  of  Its 
being,  and  the  principles  which  underlie  tiie  duties  and  liabilities 
of  municipal  corporations.  (Mayor  etc  of  Wilmington  y.  Vander- 
grift,  256.) 

27.  MUNICIPAL  CORPORATIONS— PLEADINGS— CHARTER 
AND  ORDINANCES  AS  PART  OF.— In  an  action  against  a  munici- 
pal coriyoratlon  to  recover  for  injury  received  by  reason  of  the  will- 
ful negligence  of  the  city  in  permitting  obstructions  to  remain  in 
its  streets  amounting  to  a  nuisance,  the  municipal  ordinances  and 
charter  are  as  much  the  legitimate  subjects  of  inquiry  as  If  literally 
incorporated  in  the  pleadings,  and  this  is  so  notwithstanding  the 
allegation  of  actionable  negligence  and  admissions  made  by  de- 
murrer.   (Mayor  etc.  of  Wilmington  v.  Vandergrift,  256.) 

28.  MUNICIPAL  CORPORATIONS— INJURY  CAUSED  BY  DE- 
FECT IN  STREET— COMPLAINT,  WHEN  SUFFJClEiNT.-A  com- 
plaint against  a  city  for  a  personal  Injuiy  caused  by  a  defect  in  a 
street  states  &  good  cause  of  action  where  it  appears  from  the  com- 
plaint that  the  plaintiff  was  injured  at  a  place  upon  a  public  street 
of  the  city;  that  the  city  had  notice  of  the  defective  condition  of  the 
street;  that  the  place  where  the  Injury  occurred  was  within  the  cor- 
porate limits  of  the  city,  and  that  such  place  was  one  which  it  waft 
the  city's  duty  to  keep  in  repair.    (Frankfort  v.  Coleman,  412.) 

29.  MUNICIPAL  CORPORATIONS— INJURY  CAUSED  BY  DE- 
FECT  IN  STREET— COMPLAINT,  WHEN  SUFFICIENT.— A  com- 
plaint  against  ft  city  for  a  personal  injury  caused  by  a  defect  in  ft 
street  states  a  good  cause  of  action  where  it  is  alleged  that  the 
plaintiff,  while  walking  home  on  a  public  street  of  the  city,  used  by 
the  public  generally,  stepped  into  one  of  a  number  of  holes  and  ex- 
cavations in  the  street,  without  fault  on  his  part,  and  was  injured; 
that  such  holes  and  excavations  were  dug  more  than  sixty  days 
prior  to  the  injury;  that  the  city  had  notice  of  them  at  the  time  they 
were  dug  and  that  it  negligently  and  carelessly  allowed  them  to  re- 
main; but  that  the  plaintiff  had  no  knowledge  of  their  existences 
(Fr&nkfort  t.  Coleman,  412.) 

See  Ejectment,  L 

IfUTUAL  BENEFIT  SOCIETIB& 
See  Insurftnce. 

NEGLIGENCE. 

1.  NBGLTGBNCR-ILLITERACY--C0NTENT8  OB  LEGAL 
EFFECT  OF  WRITING.—An  illiterate  party  is  not  negligent  In 
signing  a  contract  without  Informing  himself  as  to  its  contents  or 
legal  effect,  where  he  relies  upon  the  other  party  to  properly  ex- 
press the  terms  of  their  oral  agreement  in  a  writing,  and  upon  the 
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latter'8  repreBentation  that  he  has  done  so.    (WlUiams  t.  Hamilton, 
47S.) 

2.  NBOLIGBNCE  —  FINDING  OF  PROXIMATE  CAUSE.— A 
▼erdlct  that  the  defenuant  was  guilty  of  negUi^ence  which  caused 
the  lujury  is  not  sufficient  It  must  further  find  that  such  negligence 
Is  the  proximate  cause  of  such  Injury.  (Maltland  v.  Gilbert  Paper 
Co.,  137.) 

8.  NEGLIGENCE— LIABILITY  FOR,  WHEN  EXISTS.— There 
can  be  no  recovery  for  negligence  unless  the  injury  complained  of 
was  the  natural  and  probable  result  of  It,  and  the  attendant  cir- 
cumstances were  such  that  a  person  of  ordinary  care  ought  reason- 
ably to  haye  apprehended  that  the  Injury  might  result  from  the 
negligence.    (Maltland  t.  Gilbert  Paper  Co.,  137.) 

4.  NEGLIGENCE— DEATH  BY  NEGLIGENCE  OR  WRONG- 
FUL ACT.— A  RIGHT  OF  ACTION  FOR  DAMAGES  resulting 
from  death  through  negligence  or  wrongful  act  does  not  exist  un- 
less it  is  expressly  glren  by  statute,  as  no  such  right  is  given  by 
the  common  law.    (Hlndry  v.  Holt,  235.) 

5.  NEGLIGENCE-DEATH  BY  NEGLIGENCE  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION— FATHER  AND  MOTHER.— 
Under  a  statute  giving  a  right  of  action,  for  damages  resulting 
from  death  caused  by  negligence  or  wrongful  act,  to  the  father 
and  mother  of  the  deceased,  or  to  the  surviving  parent,  they  have 
the  exclusive  right  of  action  where  the  deceased  had  never  been 
married  and  left  no  children.    (Hindry  v.  Holt,  235.) 

6.  NEGLIGENCE— DEATH  BY  NEGLIGENCE  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION— NIECE.— If  an  unmarried  man. 
who  supports  the  child  of  a  deceased  brother,  is  killed  by  negli- 
gence or  wrongful  act,  the  child,  though  left  as  the  decedent's 
only  heir,  has  no  right  of  action  for  damages  under  a  statute  lim- 
iting the  right  to  sue,  in  such  cases,  to  lineal  descendants  of  the 
deceased.    (Hindry  v.  Holt,  235.) 

7.  NEGLIGENCE— DEATH  BY  NEGLIGENCE  OR  WRONG- 
FUL ACT— RIGHT  OF  ACTION-CONSTRUCTION  OF  WORDS 
"HEIR  OR  HEIRS"  IN  STATUTE.— In  the  Colorado  statute, 
which  gives  a  right  of  action  for  damages  resulting  from  death 
through  negligence  or  wrongful  act,  designates  the  parties  who 
may  sue,  and  provides  that  the  "heir  or  heirs"  of  the  deceased 
may  sue,  if  there  is  no  husband  or  wife,  or  if  he  or  she  fails  to 
«ue  within  one  year  after  the  death,  the  words  "heir  or  heirs" 
nf^an  "child  or  children,"  and  do  not  include  all  those  entitled  to 
share  in  the  estate  of  a  person  dying  intestate.  The  right  of  ac- 
tion is,  therefore,  limited  to  lineal  descendants.  (Hindry  v.  Holt* 
235.) 

See  Banks  and  Banking,  7;  Carriers,  6;  Corporations,  11,  12,  14,  15; 

Railroad  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS.— Every  indorsement  of  a 
promissory  note,  whether  for  accommodation  or  otherwise,  is  essen- 
tially a  new  contract,  independent  of  the  contract  obligations  of  the 
maker.    (Maddox  v.  Duncan,  678.) 

2.  ONE  WHO  TAKES  A  COLLATERAL  SECURITY  FOR  A 
PRE-EXISTING  INDEBTEDNESS  must  be  regarded  as  a  holder 
for  value.  (Russ  Lumber  etc.  Co.  v.  Muscupiabe  Land  etc.  Co., 
186.) 

3.  NEGOTIABLE  INSTRUMENTS— SURETY  OR  INDORSER. 
A  payee  of  a  note  who  indorsed  thereon  a  waiver  of  notice,  protest, 
and  demand  and  an  assignment  of  the  note  as  a  guaranty  of  pay- 
ment is  not  a  surety,  but  an  indorser.    (Maddox  y.  Duncan,  678.) 
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4.  NEGOTIABLE  INSTRUMENTS.— An  Indorsee  of  a  nego- 
tiable promissory  note  for  value,  in  good  faitb,  and  before  maturity, 
cannot  be  affected  by  a  subsequent  breach  of  the  contract  made  by 
the  payee  and  constItutln>?  the  consideration  of  the  note.  (Russ 
Lumber  etc.  Go.  y.  Muscupiabe  Land  etc.  Go.,  186.) 

6.  NEGOTIABLE  INSTRUMENTS— RESGISSION  OANNOT 
AFFEGT  THE  INDORSEE.— Though  the  maker  of  a  negotia- 
ble promissory  note  becomes  entitled  to  rescind,  he  cannot  ex- 
ercise his  right  to  the  prejudice  of  an  indorsee  who  has  received 
the  notes  in  the  usual  course  of  business,  in  good  faith,  for  value, 
and  without  notice  of  the  facts  upon  which  the  right  to  rescind  is 
founded.    (Russ  Lumber  etc.  Go.  v.  Muscupiabe  Land  etc.  Go.,  186.) 

6.  RESGISSION— OFFER  TO  SURRENDER— WHEN  NOT 
NECESSARY.— If  negotiable  promissory  notes  are  given  in  con- 
sideration of  an  agreement  to  furnish  water  for  Irrigation,  and  such 
agreement  is  pledged  as  collateral  security  for  the  payment  of  such 
notes,  and  after  theh*  transfer  the  original  payee  is  unable  to  per- 
form his  agreement,  there  is  a  failure  of  consideration,  and  it  is  not 
necessary  for  the  maker  of  the  notes  to  offer  to  release  the  payee 
from  the  agreement  as  a  condition  precedent  to  the  right  to  rescind 
or  to  defend  against  the  notes  for  failure  of  consideration.  (Buss 
Lumber  etc.  Go.  v.  Muscupiabe  Land  etc.  Co,^  186.) 

7.  GONSIDERATION— FAILURE  OF  OCCURRING  AFTER 
THE  TliANSFER  OF  PROMISSORY  NOTES.—Where  promissory 
notes  are  given  in  consideration  of  an  agreement  that  the  payee 
will  thereafter  perform  certain  conditions,  and  he  is,  when  demanded, 
unable  to  comply,  or  refuses  to  comply,  with  such  conditions,  there 
Is  a  failure  of  the  consideration  upon  which  the  notes  were  exe- 
cuted.   (Russ  Lumber  etc.  Go.  v.  Muscupiabe  Land  etc.  Co.,  186.) 

a  CONSIDERATION.- A  FAILURE  of  consideration,  either 
total  or  partial,  may  be  pleaded  as  a  defense  to  an  action  upon  a 
promissory  note  either  wholly  or  In  pro  tanto.  (Rusa  Lumber  etc 
Cow  ▼•  Muscupiabe  Land  etc.  Go.,  186.) 

See  Judgment,  83;  Limitations  of  Actions,  0. 

NEW  TRIAL. 

PRACTICE.— A  MOTION  FOR  A  NEW  TRIAL  IS  NOT  an 
appropriate  proceeding  to  review  the  action  of  a  court  in  taking 
Judgment  when  there  has  been  no  trial  upon  an  issue  of  fact,  as 
where  the  answer  of  the  defendant  has  been  struck  out,  and  judg- 
ment entered  against  him  as  for  want  of  an  answer.  (Foley  t.  Fo- 
ley, 147.) 

NOTARIES  PUBLIC. 

1.  NOTARIES    PUBLIC— THE    POWER    TO    ADMINISTER 
OATHS  is  not  one  of  the  common-law  powers  of  a  notary,  but  to, 
conferred  only  by  legislative  enactment    (Teutonia  Loan  etc.  Ck>.  ▼• 
Turrell,  419.) 

2.  NOTARIES  PUBLICJ— TAKING  OF  AFFIDAVITS-PRB- 
SUMPTION— JURISDICTION.— The  presumption  is,  that  a  notary 
public,  in  taking  an  affidavit,  acted  within  his  Jurisdiction,  and  ad- 
ministered the  oath  where  he  had  a  right  to  administer  it.  (Teu- 
tonia Loan  etc.  Go.  v.  Turrell,  419.) 

8.  NOTARIES  PUBLIC— TAKING  OF  AFFIDAVITS— PRE- 
SUMPTION— JURISDICTION.— If  an  affidavit,  in  its  caption,  pur- 
ports to  have  been  made  in  this  state,  but  the  notary,  in  his  certifi- 
cate, designates  his  jurisdiction  as  within  another  state,  the  pre- 
sumption is  controlling  that  the  officer  took  the  affidavit  In  such 
other  state.    (Teutonia  Loan  etc.  Co.  v.  Turrell,  419.) 

See  Evidence,  1;  Officers,  1. 
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NUISANOH. 

1.  NUISANOBS  ABB  INJURIES  TO  THE  PUBLIC  or  to  others, 
and  not  Injuries  or  annoyances  whicli  a  person  causes  to  himself  and 
family.    (State  ▼.  Hord,  743.) 

2.  NUISANCE-NATUBAL  ACCUMULATION  OP  WATER.-If 
a  pond  of  .water  accumulates  upon  land,  from  natural  causes,  in  such 
quantities  that,  in  process  of  eyaporation,  noxious  and  deleterious 
gases  are  emitted,  injurious  to  the  public  health  and  to  the  health  of 
persons  residing  in  the  Ticinlty,  the  owner  cannot  be  held  answerable 
for  creating  or  maintaining  a  nuisance,  nor  compelled  to  abate  the 
pond  as  such,  when  he  has  not,  by  his  own  act  or  negligence,  con- 
tributed to  bring  about  the  alleged  nuisance.  (Roberts  v.  Harrison* 
842.) 

Bee  Municipal  Corporations,  10-1j6^ 

MUNO  PRO  TUNC  OBDBBa 
8ee  Judgment,  7, 

OFFICERS. 

L  N0TABIB8  PUBLIC  ABB  PUBLIC  OFFICBBS.  (Tentonla 
Loan  etc  Co.  ▼.  Turrell,  419.) 

2.  OFFICBRfl  —  ELIGIBILITY  OP  WOMEN  TO  OFFICE.— A 
notary  is  an  officer,  and  a  woman  is  ineligible  to  hold  such  office, 
under  constitutional  provisions  requiring  an  officer  to  be  an  elector, 
and  an  elector  to  be  a  male  citizen.    (State  y.  Adams,  792.) 

8.  OFFICERS— POWER  TO  RE  MOVE. —Power  conferred  upon 
a  mayor  to  remove  from  office  "for  neglect  of  duty  or  misconduct  in 
office,"  is  a  special  power  and  must  be  strictly  construed.  It  canno*. 
be  exercised  arbitrarily,  nor  until  substantial  charges  have  been  pre 
ferred,  which,  in  Judgment  of  law,  embody  facts  involying  neglect 
of  duly  or  misconduct  in  office,  and  of  which  the  accused  has  had 
due  notice  and  against  which  he  has  had  an  opportunity  to  be  heard. 
(State  y.  Sullivan,  781.) 

4.  OFFICERS— REMOVAL  FROM  OFFICE— FINDINGS.— Un- 
der power  vested  in  a  mayor  to  remove  from  office  for  "neglect  of 
duty  or  misconduct  in  office,*'  the  findings  and  order  of  the  mayor 
removing  an  accused  officer  from  office  must  be  so  definite  as  to 
show  on  their  face  that  the  power  has  been  exercised  according  to 
law,  and  in  what  the  neglect  of  duty  charged  consisted.  (State  y. 
Sullivan,  781.) 

6.  OFFICERS-REMOVAL  FROM  OFFICE-INSUFFICIENT 
CHARGES  AND  FINDINGS.— If  power  is  vested  in  a  mayor  to 
remove  from  office  ''for  neglect  of  duty  or  misconduct  in  office,*'  and 
another  statute  imposes  upon  a  board  of  equalization  the  duty  to 
equalize  returns  of  personalty  only,  a  charge  preferred  against  such 
board,  alleging  that  it  has  knowingly  consented  to  an  undervaluation 
of  real  and  personal  property  in  gross,  without  alleging  any  under- 
valuation of  the  personalty  alone,  is  not  sufficiently  definite  to  sup- 
port a  finding  of  neglect  of  duly  and  removal  from  office.  (State 
T.  Sullivant  781.) 

ORIGINAL  PACKAGE. 

See  Interstate  Commerce,  5. 

PARENT  AND  CHILD. 
See  Adoption,  1;  Adverse  Possession,  1-3;  Deeds,  3;  Scboolfl,  1«  S. 

PARTIES. 
See  Attachment,  10;  Judgment,  19;  Pleading,  3-&. 
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PARTITION. 

1.  A  PARTITION  UNDER  THE  INTESTATE  LAWS  MUST  In- 
CLUDE  ALL  the  realty  of  wblch  the  parties  are  seised  as  cotenants. 
<Deshoiig  ▼.  Deshonff,  855.) 

2.  PARTITION  OF  ESTATES  IN  REMAINDER  cannot  be  com- 
pelled unless  specially  authorised  by  statute.  In  PennsylvAnla,  how- 
eyer,  an  act  of  the  legislature  provides  that  a  partition  may  be  had 
notwithstanding  there  may  be  a  life  estate  in  a  part  of  the  property 
with  remainders  in  fee  subject  to  the  rights  of  the  life  tenants. 
(Deshong  ▼.  Deshong,  855.) 

PARTNERSHIP. 

L  PARTNERSHIP-ONE  PARTNER  MAT  SUB  ANOTHER 
AT  LAW  ON  A  PROMISSORY  NOTE  executed  by  the  partnership 
to  him,  where  there  Is  a  statute  providing  that  all  contracts  which 
by  the  common  law  are  Joint  shall  be  construed  as  Joint  and  several, 
and  that  in  all  cases  of  Joint  obligations  of  copartners  and  others, 
suits  may  be  prosecuted  against  any  one  or  more  of  them  who  are 
Uable.    (Willis  v.  Barron,  672.) 

2.  PARTNERSHIP— POWER  OP  PARTNER  TO  BIND  FIRM. 
A  purchase  of  goods  by  one  partner  in  the  name  of  the  firm  in 
quantities  so  large  as  to  be  entirely  beyond  the  needs  of  the  part- 
nership, and  for  speculative  purposes,  though  the  goods  be  of  the 
general  character  deait  in  by  the  partnership,  is  beyond  the  scope 
of  the  partnership  business  and  does  not  bind  the  firm,  unless  an 
acquiescence  In  such  act  is  proven,  either  directly  or  indirectly,  by 
the  usual  course  of  dealing.  Such  purchase  does  not  bind  the  firm, 
when  the  other  members  thereof  repudiate  the  transaction  as  soon 
as  it  comes  to  their  icnowledge.    (Maurin  v.  Lyon,  568.) 

8.  PARTNERSHIP  —  COUNTERCLAIM.— Where  a  person  is 
sued  as  copartner  on  a  promissory  note  executed  by  the  firm,  an 
unsettled  partnership  claim  cannot  be  pleaded  as  a  counterclaim« 
and  is  not  any  defense  to  the  action.    (Willis  ▼.  Barron,  672.) 

Bee  Attorney  and  Client,  8;  Corporations*  lOl 

PEDDLERS. 
Bee  Constitutional  Law,  1;  Statute^  T* 

PERPETUITIBa 
See  Charities,  lOl 

PLEADING. 

1.  PRACTICE.— A  pleading  cannot  be  rejected  or  stmck  out  as 
sham  when  it  does  not  plainly  appear  to  be  false,  where  the  con- 
clusion that  it  is  false  can  be  reached  only  by  weighing  and  balanc- 
ing the  probabilities  arising  from  certain  physical  facts.  (Pitts- 
burgh etc.  R.  R.  Co.  v.  Fraze,  377.) 

2.  PLEADINCJ— STRIKING  OUT  OP  ANSWER— WHEN  PROP- 
ER.—A  motion  to  strike  out  an  answer  will  be  granted  if  its  allega- 
tions are,  in  substance,  the  same  as  those  of  former  answers,  to  which 
demurrers  have  been  sustained,  although  it  contains  a  statement 
that  all  former  and  amended  answers  are  withdrawn.  (Hoyt  v. 
Bt^ach,  461.) 

8.  ABATEMENT,  PLEA  IN.  — A  DEFECT  OP  PARTIES 
PLAINTIFF  can  be  urged  only  by  a  plea  In  abatement,  where  such 
defect  Is  not  apparent  on  the  face  of  the  complaint.  (Sheridan  Gas 
etc.  Co.  y.  Pearson,  402.) 
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4.  PARTIES  PLAINTIFF— DEFECT— WAIVER  OF  OBJEC- 
TION.—An  objection  that  there  is  a  defect  of  parties  plaintiff  it 
deemed  to  have  l)een  waived  where  no  plea  in  abatement  was  Inter- 
posed.   (Sheridan  Gas  etc.  Co.  v.  Pearson,  402.) 

6.  PRACTICE.- THE  OBJECTION  THAT  THE  PLAINTIFF 
HAS  NOT  LEGAL  CAPACITY  to  sue,  if  not  taken  by  answer  oi 
demurrer,  is  waived.    (Meyer  t.  Barth,  124.) 

6.  PRACTICE.— If  a  motion,  taken  as  a  whole,  Is  not  sustainable, 
the  court  is  justified  in  denying  it,  though  the  moving  party  is  en- 
titled to  a  part  of  the  relief  sought.    (Baum  ▼.  Thorns,  368.) 

7.  CRIMINAL  LAW— ARRAIGNMENT— PLBA.—If  a  defend- 
ant is  arraigned  before  a  justice  of  the  peace  and  pleads  not  guilty. 
It  is  not  necessary  for  him,  on  appeal  to  a  county  court,  to  be  re- 
arraigned,  or  to  replead  In  that  court.    (Poole  v.  People,  245.) 

Bee  Corporations,  16-18;  Eminent  Domain,  4;  Evidence,  2;  Marriage 
and  Divorce,  4;  Municipal  Corporations,  26-29. 

POLICE  POWER. 

CONSTITUTIONAL  LAW— RIGHT  TO  REGULATE  PLUMB- 
ING  BUSINESS.— A  statute  which  provides  that  no  person  shall  en- 
gage in  the  business  of  plumbing  unless  he  shall  have  passed  an 
examination  as  to  his  competency  and  qualifications,  and  procured 
a  license,  and  providing  a  penalty  for  a  violation,  does  not  infringe 
in  any  sense  the  constitutional  rights  of  the  workman,  and  is  but 
the  ordinary  exercise  of  the  police  power  of  the  state.  (State  v. 
Gardner,  785.) 

See  Interstate  Commerce,  6* 

POWERS. 

POWER  COUPLED  WITH  AN  INTEREST.— If  a  power  is 
coupled  with  an  interest,  it  survives  the  person  giving  It,  and  may 
be  executed  after  his  death.    (Carter  v.  Slocomb,  714.) 

See  Mortgage,  1,  % 

PRESCJRIPTION.    * 
Bee  Adverse  Possession;  Ejectment;  Waters,  l* 

PRESUMPTIONS. 

Bee  Appeal,  20;  Evidence,  6,  7;  Husband  and  Wife,  1;  Notaries  Pud- 
lic,  2,  8;  Process,  2;  Railroad  Companiea,  & 

PRIVILEGED  COMMUNICATIONS, 
See  Attorney  and  Client,  4,  6. 

PROCESS. 

1.  A  SUMMONS  is  issued  when  it  is  put  out  of  the  clerk's  ofDce 
under  his  sanction  and  authority,  and  given  to  an  officer  for  the 
purpose  of  being  served.    (Houston  v.  Thornton,  689.) 

2.  SUMMONS.— THE  PRESUMPTION  THAT  A  SUMMONS 
WAS  ISSUED  on  the  day  it  bears  date  is  not  rebutted  by  the  fact 
that  the  sheriff's  indorsement  of  its  receipt  by  him  bears  a  later  data 
(Houston  V.  Thornton,  609.) 

3.  PROCESS-SERVICE  UPON  NONRESIDENTS.— If  a  justice 
of  the  peace  issues  process  for  defendants  residing  outside  the 
c(mnty,  it  must  be  issued  or  addressed  to  an  officer  of  the  county 
whore  it  is  to  be  served.  (Durham  Fertilizer  Co.  T.  Marshbum, 
708.) 
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4.  PROCESS— EXEMPTION  FROM  SEBYICB  OP  NONRESI- 
DENTS.—Summons  or  other  civil  process  cannot  be  served  upon  a 
non-resident  who  comes  into  the  state  for  the  sole  purpose  of  attend- 
ing a  litljoition  in  the  courts  of  that  state  as  a  suitor  or  a  witness. 
(Cooper  V.  Wyman,  731.) 

6.  PROCESS— EXEMPTION  FROM  SERVICE  OF— TIME  COV- 
ERED.—NON-RESIDENTS  who  come  into  the  state  for  the  purpose 
of  attending  its  courts  either  as  suitors  or  witnesses  are  exempt  from 
the  service  of  civil  process  from  the  time  of  their  coming,  and  until 
they  have  had  reasonable  time  for  returning.  (Cooper  v.  Wyman* 
731.) 

«.  PROCESS— EXEMPTION  FROM  SERVICE  OF— NONRESI- 
DENTS' REMEDY.— Service  of  civil  process  upon  a  non-resident 
suitor  or  witness  while  attending  the  courts  of  the  state  as  such 
suitor  or  witness  !s  not  void  but  voidable.  His  remedy  is  not  by 
motion  to  dismiss  the  action,  but  by  motion  on  special  appearance  to 
set  aside  the  return  of  the  service.  If  the  motion  Is  denied  the  ruling 
may  be  reviewed  on  appeal.    (Cooper  v.  Wyman,  731.) 

7.  PROCESS— MALICIOUS  ABUSE  OF.— Process  must  have 
been  used  to  accomplish  some  unlawful  end,  or  to  compel  the  party 
against  whom  it  has  issued  to  do  some  collateral  thing  which  he 
could  not  legally  be  compelled  to  do,  in  order  to  support  an  action 
for  malicious  abuse  of  process.    (Docter  v*  Riedel,  40.) 

a  PROCESS— MALICIOUS  ABUSE  OF.— If  a  creditor,  know- 
ing that  his  debtor  is  able  and  will  pay  a  Judgment  note  on  de- 
mand, without  making  such  demand  enters  Judgment  on  the  note 
at  10  o'clock  at  night,  and  immediately  issues  execution  and  levies 
it  by  forcibly  breaking  into  the  debtor's  store,  with  intent  to  in- 
jure his  business  and  credit,  the  creditor  is  not  liable  to  an  action 
for  mailcioua  abuse  of  process.    (Docter  v.  Riedel,  40.) 

See  Actions,  4. 

PROHIBITION. 

CX)NTBMPT  OF  COURT— PROHIBITION  AS  A  REMEDY.— 
If  the  matters  charged  do  not  constitute  a  contempt  of  court,  and 
it  appears  that  immediate  imprisonment  is  threatened,  a  writ  of 
prohibition  affords  an  adequate  remedy.  The  accused  is  not  obliged 
to  wait  until  sentenced  or  imprisoned  and  to  seek  relief  by  habeas 
corpus,  writ  of  error,  or  certiorari.    (State  v.  Circuit  Court,  90.) 

PROXIMATE  CAUSE. 
See  Negligence,  2;  Railroad  Companies  8. 

PURCHASE. 
See  Deeds,  6,  7. 

RAILROAD  COMPANIES. 

1.  RAILROADS— PASSENGERS— DUTY  TO  STOP  AT  STA- 
TION  NOT  SCHEDULED.— A  passenger,  whether  with  or  without 
a  ticket,  must  ascertain  before  boarding  a  railroad  train  whether  it 
stops  at  the  station  of  his  destination.  If  he  fails  to  do  so,  the  rail- 
road company  is  under  no  obligation  to  stop  at  such  station,  contrary 
to  its  published  schedule.    (Schlffler  t.  Chicago  etc.  Ry.  Co.,  35.) 

2.  RAILROADS-CONTRIBUTORY  NEGLIGENCE  OF  PAS- 
SENGER.— A  boy,  seventeen  years  of  age,  of  ordinary  intelligence, 
who  has  made  previous  railroad  Journeys  alone,  must  be  held  to  as- 
sume the  risk  of  Jumping  from  a  moving  train  at  a  station  at  whicti 
the  train  is  not  scheduled  to  stop,  although  the  conductor  promised 
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to  Blow  ap  the  train  for  him  and  be  jumped  under  the  Impresafoii 
that  the  promise  was  being  kept  (Schiffler  ▼.  Chicago  etc  By.  Co^ 
85.) 

8.  NEGLIGENCE— PROXIMATE  CAUSE.— The  act  of  a  passen- 
ger In  Jumping  from  a  train  while  it  Is  in  rapid  motion  Is  neither 
the  natural  nor  the  probable  consequence  of  a  failure  to  stop  the 
train  according  to  promise.  Hence,  such  failure  Is  not  the  proximate 
cause  of  injury  to  the  passenger  arising  from  the  jump.  (Schiffler 
▼.  Chicago  etc.  Ry.  Co.,  85.) 

4.  RAILWAYS— CROSSINGS-DUTY  OP  TRAVELERS  AT.— In 
attempting  to  cross  a  railway  track,  a  traveler  must  listen  for  sig- 
nals, notice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track.  If  a  traveler,  by  looking,  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  it  will  be  presumed.  In  case  he  is 
Injured  by  a  collision,  either  that  he  did  not  look,  or,  if  he  did  look, 
that  he  did  not  heed  what  he  saw.  (Pittsburgh  etc.  B^  R.  CJo.  t. 
Fraze,  877.) 

5.  RAILWAYS-PRESUMPTION  RESPECTING  A  PERSON 
INJURED  WHILE  CROSSING.— When  a  person  crossing  a  railway 
track  is  injured  by  collision  with  a  train,  the  fault  Is  prima  facie  his 
own,  and  he  must  show  affirmatively  that  his  fault  or  negligence  did 
not  contribute  to  the  injury,  before  he  Is  entitled  to  recover  therefor. 
(Pittsburgh  etc.  R.  R.  Co.  ▼.  Fraze,  877.) 

6.  RAILWAY  CROSSINGS.— The  testimony  of  the  plaintiff  In- 
Jured  at  a  railway  crossing  by  collision  with  a  train  that  he  looked 
and  listened  is  not  sufficient  to  support  a  verdict  In  his  favor  if  the 
physical  facts  are  such  that  If  he  did  look  and  listen  attentively,  he 
must  have  heard  or  seen  the  approaching  train  in  time  to  escape  in- 
jury therefrom.    (Pittsburgh  etc.  R.  R.  Co.  ▼.  Fraze,  377.) 

7.  RAILROAD  COMPANIES  —  SELF-COUPLERS  —  NEGLI- 
GENCE.— The  failure  of  a  railway  company  to  equip  its  freight-cart 
with  self-coupling  devices  Is  negligence  per  se,  for  which  it  is  liable 
in  damages  to  an  employ^  who  receives  an  Injury  while  coupling 
cars  by  hand,  whether  he  is  guilty  of  contributory  negligence  or  not 
(Greenlee  v.  Southern  Ry.  Co.,  734.) 

a  RAILROAD  CK)MPANIES  —  SELF-COUPLERS  —  NEGLI- 
GENCE—ASSUMPTION OP  RISK.— Although  an  employ^  remains 
in  the  service  of  a  railway  company,  knowing  that  Its  cars  are  not 
equipped  with  self-couplers,  as  required  by  law.  It  is  liable  to  him  for 
an  injury  received  while  coupling  its  cars  by  hand.  (Greenlee  ▼. 
Southern  Ry.  Co.,  734.) 

9.  RAILROADS— POWER  OF  CONDUCTOR.— It  is  not  within 
the  apparent  power  of  the  conductor  of  a  railway  passenger  train 
to  bind  the  company  by  a  promise  to  change  the  published  schedule 
of  stops  to  be  made  by  his  train.  (Schiffler  t.  Chicago  etc  Ry* 
Co.,  85.) 

RATIFICATION. 

See  Equity,  7;  Judgment,  8l 

RECEIVERS. 

1.  A  RECEIVER  OF  A  RAILR0.4.D  IS  NOT  AN  AGENT  OF 
EITHER  PARTY  to  the  suit,  and  neither  Is  responsible  for  his  con- 
tracts or  for  his  misfeasance  or  nonfeasance  of  his  office.  The  lia- 
bilities Incurred  by  him  are,  strictly  speaking,  the  liabilities  of  the 
court  appointing  him.  (Farmers'  Loan  Co,  ▼.  Oregon  Pac.  R.  R.  Co., 
822.) 

2.  RECEIVER-  LIABILITY  OF  PLAINTIFF  FOR  COSTS  AND 
EXPENSES  OF.— A  plaintiff  who  commences  suit  to  foreclose  a 
mortgage  on  a  railway,  in  which  a  receiver  Is   subsequently  ap- 
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pointed,  Is  not  liable  for  wages  or  other  obligations  Incnrred  by  such 
receiTer,  though  the  proceeds  of  the  property  prove  insufficient  to  pay 
the  same.   (Farmers'  Loan  Co.  ▼•  Oregon  Pac.  B.  B.  Oo^  822.) 

BBFORMATION  OF  INSTRUMBNTS. 
See  Equity,  4-7;  Bzecutiona,  6L 

BBLBASB. 

1.  A  BBLBASB  OF  A  CLAIM  FOR  DAMAGBS  for  personal  In- 
juries cannot  be  avoided  on  the  ground  that  It  subsequently  appears 
that  they  were  more  serious  than  apprehended  at  the  time  of  the 
settlement    (Kane  r.  Chester  Traction  Co.,  846.) 

2.  RELEASE  OF  CLAIM  FOR  DAMAGES— ATTEMPT  TO 
AVOID  FOR  FRAUD  IN  ITS  PROCUREMENT.— One  having 
a  claim  of  damages  for  i)ersonal  injuries  received  through  the  neg- 
ligence of  a  railway  corporation,  which  he  Is  Induced  to  settle  for 
an  amount  much  less  than  claimed,  cannot  avoid  such  settlement 
on  the  ground  that  It  was  procured  by  the  false  representations  of 
an  agent  of  the  corporation  that  If  he  went  to  law  he  would  get 
nothing,  because  the  judge  was  a  stockholder  In  the  corporation,  and 
it  would  buy  up  the  jury,  the  witnesses,  and  even  the  claimant's 
own  attorneys.    (Kane  v.  Chester  Traction  Co.,  846.) 

BENTS  AND  PROFITa 
See  Ejectment,  2. 

REPLEVIN. 

BBPLBVIN.— A  JUDGMENT  IN  FAVOB  OF  THE  DEFEND- 
ANT IN  REPLEVIN  who  has  giTen  bond  and  retained  possession 
of  the  property  Is  not  In  the  alternative,  because  he  la  already  In 
poasessiwu    (Cox  y.  Martin,  604.) 

See  Sheriifs;  Shipping,  2. 

RIPARIAN  RIGHTS. 
See  Waters. 

RUBBER  STAMP  SIGNATUBfl. 
See  Banks  and  Banking,  4^  Qb 

BULBS  OF  COUBT. 
See  Appeal,  Id. 

SALVATION  ABMY. 
See  CAiarltles,  & 

SCHOOLa 

1.  SCHOOLS-EXCLUSION  OF  CHILD  FOB  PABBOTTS  MIS- 
CONDUCT.—If  a  parent,  whether  father  or  mother,  goes  to  the 
8(;hoolroom  of  a  lawfully  established  public  school;  and,  In  the 
presence  of  his  or  her  children  and  other  pupils  publicly  caHs  Into 
question  the  justice  or  correctness  of  a  decision  of  the  teacher  In 
a  matter  of  discipline  relating  to  such  children;  uses  offensive  and 
Insulting  language  to  such  teacher,  acts  In  such  a  manner  as  to  In- 
terrupt the  exercises  of  the  school,  and  conducts  himself  or  herself 
In  such  manner  as  to  bring  the  teacher  and  the  discipline  of  the 
school  into -contempt  in  the  eyes  of  the  pupils,  it  Is  the  duty  of  the 
authorities  of  such  school  to  exclude  from  the  schoolroom  the  child 
or  children  of  such  parent,  although  the  child  thus  excluded  has 
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not  been  ismllty  of  a  violation  of  any  rule  of  the  school.    (Board  of 
Education  v.  l*urse.  312.) 

2.  SCHOOLS— EXCLUSION  OP  CHILD  FOR  MISCONDUCT 
OF  PAKENT.— The  board  of  education,  either  In  the  absence  of  a 
rule,  or  in  furtherance  of  a  prescribed  rule,  has  the  right  to  ex- 
clude from  a  public  school  under  its  control  any  child  whose  par- 
ent, whether  father  or  mother,  in  the  schoolroom  or  its  yicinity,  in 
the  presence  of  such  child  and  other  pupils,  conducts  himself  or 
herself  in  such  manner  that  his  or  her  acts  are  calculated  to  pro- 
duce disorder  in  the  school  and  brealc  down  and  destroy  Its  dis- 
cipline, although  the  child  thus  excluded  has  not  ylolated  any  rule 
of  the  schooL    (Board  of  Education  t.  Purse,  812.) 

SEDUCTION, 

SEDUCTION-WILLINGNESS  TO  MARRY  AS  A  DE- 
FENSE.—One  who,  under  promise  of  marriage,  seduces  an  unmar- 
ried woman  of  previous  chaste  character,  is  not  entitled  to  be  ac- 
quitted of  his  crime  on  proving  his  willingness  to  marry  her  at  all 
times  prior  to  the  filing  of  the  information  or  indictment  against 
him.  She  is  not  compelled  to  condone  his  offense  by  marrying  him, 
though  if  she  did  so,  he  would  be  freed  from  the  penalty  of  the  law, 
(People  T.  Hough,  201.) 

SELF-COUPLERS. 
Bee  Railroad  Companies,  It  & 

SERVITUDE. 
See  Highways,  2. 

SHELLEY'S  CASSk 
See  Wills,  4. 

SHERIFFS. 

SHERIFF— EXPIRATION  OF  TERM.— When   ft  sheriff,    by 

virtue  of  his  otilce,  acts  as  administrator  of  a  decedent,  his  right  to 
so  act  terminates  with  his  term  of  office,  and  if  in  his  official  ca- 
pacity he  has  brought  an  action  of  Replevin,  his  successor  in  office 
may  he  substituted  in  his  place  as  plaintiff.    (Cox  y.  Martin,  604.) 

SHIPPING. 

1,  SHIPPINCt— LIEN  FOR  FREIGHT— JURISDICJTION.— A 
shipowner,  as  a  common  carrier,  has  a  particular  and  specific  lien 
at  common  law  for  his  freight  upon  the  goods  carried,  which  he  may 
enforce  in  a  state  court.    (Warehouse  etc.  Supply  Co.  ▼.  Galvin,  57.) 

2.  SHIPPING}— REPLEVIN— LIEN  FOR  FREIGHT— JURTS- 
DICTION.— Replevin  by  the  owner,  and  consignee  of  goods  shipped, 
by  water,  to  recover  possession  thereof  from  the  owner  of  the  ship 
who  claims  a  lien  thereon  growing  out  of  the  contract  of  carriage, 
is  an  action  to  enforce  a  common-law  remedy,  and  not  a  proceeding 
in  admiralty,  and  may  be  prosecuted  In  the  state  courts.  (Ware- 
house etc  Supply  Co.  ▼.  Galvin,  57.) 

See  Admiralty. 

SPECIFIC  PERFORMANCE. 

SPECIFIC  PERFORMANCE  OF  A  CONTRACT  TO  SUP- 
PLY NATURAL  GAS  may  be  decreed  by  a  court  of  equity.  (Oono- 
naugh  Gas  Co.  v.  Jackson  Farm  Gas  Co.,  865.) 

See  Contracts,  14. 


SPENDTHRIFT  TRUSTa 
See  Trusts^  7. 

STATUTE  OP  FRAUDa 
See  Contracts;  WUIb,  2. 

Statute  op  limitations 

See  Limitations  of  Actions. 

STATUTE, 

1.  STATUTES  —  OPERATION  OP  MUST  BE  PROSPEC- 
TIVE.—Wliere  tbere  is  a  statute  Imposing  a  succession  tax  enacted 
before  tbe  death  of  the  decedent  and  another  enacted  afterward,  the 
former  controls.    (State  7.  Switzler,  653.) 

2.  STATUTES  ADOPTED  FROM  ANOTHER  STATE— CON- 
STRUCTION.—In  adopting  a  statute  of  a  sister  state.  It  is  taken 
with  the  construction  theretofore  put  upon  It  by  the  courts  of  that 
state,  but  this  rule  does  not  apply  to  a  construction  put  upon  the 
statute  by  the  courts  of  that  state  since  its  adoption  in  this  state. 
(Germania  Life  Ins.  Co.  v.  Lewin,  215.) 

3.  CONSTITUTIONAL  LAW— CLASS  LEGISLATION.— LAWS 
UNDERTAKING  TO  REGULATE  BUSINESS  must,  in  aU  their  re^ 
quirements,  operate  equally  upon  all  engaged  in  such  business,  in 
order  to  be  valid.    (State  v.  Gardner,  785.) 

4.  CONSTITUTIONAL  LAW— CLASS  LEGISLATION.— A  stat- 
ute Is  unconstitutional  and  Toid  if  it  operates  unequally,  in  that  it 
imposes  the  burden  of  an  examination  and  license  fee  upon  certain 
persons,  and  exempts  others  of  the  same  class  pursuing  the  same 
business  under  similar  circumstances.    (State  v.  Gardner,  785.) 

6.  CONSTITUTIONAL  LAW— CLASS  LEGISLATION.— A  stat- 
ute which  imposes  special  restrictions  or  burdens,  or  grants  special 
privileges  to  persons  engaged  in  the  same  business  under  similar 
circumstances,  cannot  have  a  uniform  operation  and  is  void,  because 
it  is  in  contravention  of  the  equal  right  guaranteed  to  all  in  the 
enforcement  of  laws  and  in  the  enjoyment  of  liberty  and  of  an 
equal  right  In  the  acquisition  and  possession  of  property.  (State  v. 
Gardner,  785.) 

e.  CONSTITUTIONAL  LAW— CLASS  LEGISLATION— REGU- 
LATION  OP  PLUMBING.— A  statute  requiring  all  who  engage  in 
the  business  of  plumbing,  whether  master,  or  employing  plumber, 
or  journeyman,  to  first  pass  an  examination  as  to  fitness  and  procure 
a  license,  but  providing  that  in  case  of  a  firm,  or  corporation,  the 
examination,  and  licensing  of  any  one  member  of  such  firm,  or  the 
manager  of  the  corporation,  shall  satisfy  the  requirements  of  the 
act,  thus  permitting  all  members  of  a  firm  or  corporaton  to  pursue 
the  business  when  only  one  member  or  the  manager  has  procured 
such  license,  is  unconstitutional  and  void,  as  not  operating  equally 
upon  nil  of  a  class  pursuing  the  same  business  under  similar  cir- 
cumstances.   (State  V.  Gardner,  785.) 

7.  CONSTITUTIONAL  LAW— PEDDLERS.— A  statute  which 
permits  a  manufacturer,  farmer,  or  nurseryman  to  peddle  his  wares, 
either  by  himself,  or  his  employ^,  without  a  license,  but  which  pro- 
hibits a  purchaser  from  such  manufacturer,  farmer  or  nurseryman 
from  peddling  the  goods  purchased  on  his  own  account,  without  a 
license,  makes  an  improper  classification  and  an  arbitrary  distinc- 
tion, and  Is  unconstitutional  and  void.    (State  v.  Wagener,  565.) 

a  SI  ATUTE— REPEAL  OP— EFFECT  ON  RESTORING  A 
COMMON-LAW  RULE  OR  REMEDY.— Where  a  statute  or  rule  of 
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common  law  ig  repealed  or  modified,  and  the  repealing  or  modifying 
act  is  afterward  expressly  or  impliedly  repealed  by  an  act  which 
manifests  no  intention  that  the  statute  or  common-law  rule  repealed 
or  modified  shall  continue  repealed  or  modified,  the  repeal  of  the  re- 
pealing or  modifying  act  reyires  the  act  or  common-law  rule  so  re- 
pealed or  modified.    (Baum  r.  Thorns,  868.) 

See  fiminent  Domain,  1;  Interstate  Commerce;  Police  Power. 

STRfiETS. 

See  I>edlcatlon;  HJectment,  1;  Highways,  1-4;  Municipal  Oorpora- 

tions,  6-7,  19-21,  23. 

SUBROGATION. 

GARNISHMENT— SUBROGATION  BY  REASON  OF.— One 
who  obtains  judgment  against  a  ward  and  garnishes  his  guardian 
becomes  subrogated  to  the  claims  of  the  ward  against  the  guardian 
to  the  amount  of  such  judgment    (Haseltoh  v.  Douglas,  122L) 

SUCCESSION  TAX. 
See  Statutes,  1;  Taxes,  S-IL 

SURETYSHIP. 

1.  SURETYSHIP— RELEASE.— The  maker  of  a  note  Is  not  en- 
titled to  credit  thereon  of  a  sum  paid  to  the  payee  by  a  surety  on 
the  note  in  considaration  of  his  release  as  such  surety.  (Gilstrap 
▼.  Smith,  290.) 

2.  SURETYSHIP.— HOLDER  OF  NOTES  MAY  COMPOUND 
WITH  THE  SURETY  thereon  without  releasing  the  principal. 
(Gilstrap  y.  Smith,  290.) 

See  Contracts,  18;  Judgment,  S2;  Limitationa  of  Actions,  8^  4, 

SURFACE  WATERS. 
See  Municipal  Corporations,  24-2S. 

TAXES. 

1.  TAXES— POWER  OF  STATE  TO  LEVY.- A  state  has  an  on- 
questionable  right  to  tax  all  subjects  within  its  jurisdiction,  and 
this  right  may,  in  the  discretion  of  the  legislature,  be  exercised 
over  all  property  coming  temporarily  within  the  state,  whether 
for  trade,  business  or  conyenience,  unless  such  exercise  of  power 
confiicts  with  some  constitutional  limitation.  (Hall  y.  American 
Refrigerator  etc.  Co.,  223.) 

2.  TAXES— PERSONAL  PROPERTY.— Personal  property  may, 
for  the  purpose  of  taxation,  be  separated  from  its  owner,  and  he 
may  be  taxed,  on  its  account,  whereyer  it  is,  though  it  may  not  be 
at  the  place  of  his  domicile.  (Hall  y.  American  Refrigerator  etc 
Co.,  223.) 

3.  A  TAX  CAN  BE  LEVIED  FOR  A  PUBLIC  PURPOSE  ONLY, 
and  never  for  private  objects  or  purposes.    (State  v.  Switzler,  653.) 

4.  TAXES— WHEN  DEEMED  TO  BE  FOR  A  PUBLIC  PURr 
POSE— USAGE.— In  deciding  whether  a  tax  has  been  levied  for  a 
public  purpose,  courts  must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for  which  taxes  have  been 
customarily  and  by  long  course  of  legislation  levied,  as  distinguished 
from  objects  which,  by  like  usage,  are  left  to  private  inclination, 
interest,  or  liberality.    (State  v.  Switzler,  653.) 

5.  TAXES  TO  PROVIDE  FOR  FREE  SCHOLARSHIPS.— A 
Statute  imposing  a  succession  tax  and  providing  that  the  proceeds 
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thereof  shall  be  appropriated  for  establishing  and  maintaining  free 
scholarships  in  the  state  university,  that  the  persons  admitted  to 
such  scholarship  shall  pass  a  written  examination,  and  be  dependent 
upon  their  own  exertions,  and  financially  unable  to  obtain  their  edu- 
cation, and  that  there  shall  be  paid  to  them  in  monthly  installments 
while  attending  the  university  the  sum  provided  by  the  scholarship 
for  defraying  expenses  of  attendance,  provides  for  a  tax  for  a  pri- 
vate purpose,  and  is  therefore  unconstitutional  and  Tt)id.  (State  v. 
Switzler,  653.) 

6.  TAXES— INTERSTATE  COMMERCE— TAXATION  OP  IN- 
STRUMENTALITIES.—A  state  cannot  Interfere  with  interstate 
commerce  by  the  Imposition  of  a  tax  for  the  privilege  of  transact- 
ing such  commerce,  but  it  does  have  a  right  to  tax,  at  their  full 
value,  all  the  instrumentalities,  within  the  state,  used  for  such 
commerce.    (Hall  v.  American  Refrigerator  etc.  Co.,  223.) 

7.  TAXES  —  INTERSTATE  COMMERCE  —  REFRIGERATOR- 
CARS— TAXATION  OP.— Refrigerator-cars,  used  for  the  transpor- 
tutiou  of  perishable  freight,  from  time  to  time,  within  a  state,  by  a 
railroad  company,  which  hires  the  cars  from  a  foreign  corpora- 
tion, and  pays  for  their  use  according  to  mileage.  In  the  same  way 
that  railroad  companies  hire  and  pay  for  freight-cars  on  connecting 
lines  of  railroad,  may  be  lawfully  taxed  by  the  state,  though  such 
cars  are  used  for  interstate  commerce,  and  the  assessment  may  be 
based  upon  the  average  number  of  such  cars  in  use,  during  the 
year,  In  the  state.    (Hall  v.  American  Refrigerator  etc.  Co.,  223.) 

&  A  SUCCESSION  TAX— WHAT  IS  NOT.— A  tax  levied  on  the 
whole  estate  of  a  decedent  Is  not  a  succession  tax,  but  a  tax  directly 
upon  property,  and  to  be  sustainable,  must  be  uniform.  (State  t. 
Bwitsler,  663.) 

9.  A  SUCXJESSION  TAX  IS  AN  EXCISE  OR  DUTY  UPON  the 
right  of  a  person  or  corporation  to  receive  property  by  devise  or 
Inheritance  from  another.  It  is  a  burden  on  each  person  claiming 
succession,  measured  by  the  ralue  of  his  interest  and  collectible  out 
of  his  interest  only.    (State  v.  Switzler,  663.) 

10.  A  SUCCESSION  OR  COLI/ATERAL  INHERITANCE  TAX  Is 
subject  to  the  rule  that  taxes  can  be  levied  only  for  a  public  purpose. 
(State  Y.  Switzler,  653.) 

11.  A  SUCJCESSION  TAX  MUST  BE  UNIPORM  as  to  persons  of 
the  same  class.  One  person  cannot  be  charged  a  greater  percentage 
on  his  legacy  than  another  person  in  the  same  class,  because  the 
amount  of  his  legacy  is  greater  than  that  of  the  latter.  A  statute 
imposing  a  charge  of  five  per  cent  for  legacies  of  ten  thousand  dol- 
lars, and  where  legacies  are  above  that  sum,  five  per  cent  on  the 
first  ten  thousand  dollars,  and  twelve  and  a  half  per  cent  on  the 
balance,  is  therefore  void  for  want  of  uniformity.  (State  v.  Switz- 
ler, 663.) 

12.  TAXES-EXCESSIVE  LEVY  AND  SALE  POR.— An  exces- 
sive levy  of  an  execution  on  land  and  the  sale  thereof  for  the 
nonpayment  of  taxes  is  void  at  the  option  of  the  owner.  (WUUain^ 
son  T.  Whiter  302.) 

See  Ejectment,  6;  Executions,  9;  Mortgage,  8»  4, 

TELEGRAM. 
See  Libel,  2,  & 

TELEPHONE  COMPANIB8. 
A  TELEPHONE  SYSTEM  MAY  BE  OWNED  AND  CON- 
DUCTED  by  an  individual  as  well  as  by  a  corporation  or  association. 
(Magee  y.  Overshiner,  868.) 

See  Highways,  2. 
AX.  St.  Rip..  Vol.  LXV.-62 
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TIMB. 
See  Trusts,  14. 

TORTS. 
See  Actions.    2;  Evidence^  6L 

TOWN  PLAT. 
See  Highways^  8. 

TRIAL. 

1.  TRIAL— DISCRETION  IN  REOPENING  CASE.— The  qnea- 
tion  of  reopening  a  case  at  any  stage  of  the  proceedings,  to  let  in 
additional  testimony,  is  largely  in  the  discretion  of  the  trial  court, 
which  cannot  be  reviewed  on  appeal  unless  a  gross  abuse  of  such 
discretion  is  shown.    (Powell  v.  State,  277.) 

2.  TRIAL— DISCRETION  OF  COURT.— On  a  trial  for  murder, 
the  court  may  properly  inquire  whether  the  pistol  with  which  the 
homicide  is  alleged  to  have  been  committed  has  been  formally  of- 
fered in  evidence  or  not,  in  order  to  satisfy  his  own  mind  on  that 
point    (Kearney  v.  State,  344.) 

3.  WITNESSES-RIGHT  OF  COURT  TO  CAUTION.— It  is  prop- 
er for  the  trial  judge,  when  he  observes  that  a  witness  is  embar- 
rassed or  hesitates  while  testifying,  to  caution  him  not  to  become 
excited  and  to  think  over  what  he  is  about  to  say;  (Kearney  v. 
State,  344.) 

4.  TRIAL-PRESBNCJB  OF  OFFICIAL  REPORTER.— The  trial 
court  need  not  require  the  otticlal  reporter  to  remain  in  attendance 
until  the  termination  of  the  trial  in  order  that,  in  case  of  disputes 
between  counsel  as  to  what  the  evidence  is,  a  party  may  not  be 
"deprived  of  the  privilege  of  referring  to  the  official  report  of  the 
case  to  refresh  the  recollection  of  the  jury."  (Kearney  v.  State, 
344.) 

5.  TRIAI^IMPROPER  CONDUCT  OF  COUNSEL— WAIVER. 
If  on  a  criminal  trial  the  prosecuting  attorney  maizes  an  improper 
statement  unlTnown  to  the  trial  judge,  or  indulges  in  improper  argu- 
ment promptly  stopped  by  such  judge  of  his  own  motion,  and  no 
ruling  on  such  conduct  is  requested  on  the  part  of  the  accused  at 
any  time,  it  is  too  late  after  verdict  to  urge  such  conduct  as  ground 
for  a  new  trlaL    (Kearney  y.  State,  844.) 

TRUSTS. 

1.  CY  PRES.— The  doctrine  of  cy  pres  as  it  existed  In  Eng- 
land and  has  been  applied  In  some  of  the  states  of  the  American 
Union,  whereby  trust  provisions  are  administered  and  executed 
as  near  to  the  presumed  Intention  of  the  founder  as  may  be,  is 
not  recognized  as  a  part  of  the  judicial  power  in  the  state  of  Wis- 
consin.    (McHugh  T.  McCole,  106.) 

2.  TRUSTS— WHEN  NOT  SUSTAINABLE.— To  constitute  a 
valid  testamentary  trust  there  must  be  a  definite  beni^ficlary,  either 
named  or  capable  of  being  ascertained  within  the  rules  of  law  ap- 
plicable to  such  cases.  The  absence  of  a  definite  beneficiary  is,  as 
a  general  rule,  a  fatal  objection  to  any  attempt  to  create  a  valid 
trust    (MeHujfh  v.  McCole,  106.) 

3.  A  TRUST  NOT  CAPABLE  OF  ENFORCEMENT  BY  A 
COURT  cannot  be  sustained  on  the  ground  that  the  trustee  has 
accepted  it  and  will  carry  It  out  according  to  what  he  understands 
to  be  the  wishes  of  the  donor.    (McHugh  v.  McCole,  106.) 


Index.  97 d 

4.  TRUST— BEQUEST  FOR  MASSES,  WHEN  CRBATES.-A 
bequest  of  a  sum  specified  to  a  Koman  Catbolic  bishop  of  the  dio- 
cese of  G.,  to  be  used  and  applied  for  masses  for  the  repose  of  the 
soul  of  the  testator  and  the  souls  of  other  deceased  persons  desig- 
nated in  the  will,  is  not  a  bequest  to  the  bishop  to  have  and  enjoy 
as  he  may  deem  best,  but  an  attempt  to  create  a  trust.  (McHugh  ▼• 
McGole,  106.) 

b.  TRUST  FOR  MASSES.— A  bequest  of  a  sum  of  money  to 
the  Roman  Catholic  bishop  of  the  diocese  of  G.,  to  be  used  by 
him  for  masses  for  the  repose  of  the  souls  of  designated  persona 
in  the  several  sums  in  the  wlil  specified,  is  void  for  want  of  bene- 
ficiaries who  may  come  into  equity  and  enforce  its  performance. 
(McHugh  ▼.  McCole,  106.) 

6.  TRUSTS— WHEN  TESTAMENTARY  AND  THEREFORE 
REVOCABLE.— A  deed  conveying  property  to  be  held  in  trust  to 
pay  the  grantor  during  life  the  income  and  to  sell  and  invest  as  he 
may  direct,  and  after  his  death,  to  convey  to  such  of  his  sons  as  may 
be  living  and  to  the  issue  of  such  as  have  died,  is  revocable  by  the 
grantor,  because  it  is  testamentary  In  character.  Especially  is  this 
true  when  the  grantor  is  a  woman,  and  her  attenton  is  not  called 
to  the  fact  that  the  deed  contained  no  clause  of  revocation,  nor  to 
the  desirability  of  inserting  such  a  clause.  (Chestnut  St  Nat  Bank 
Y.  Fidelity  Ins.  etc.  Co.,  860.) 

7.  SPENDTHRIFT  TRUSTS.— A  provision  in  a  deed  of  trust  in 
favor  of  the  donor's  children  that  the  share  of  one  of  them  shall  be 
held  in  trust  for  his  use  and  benefit  and  that  neither  the  income 
nor  the  principal  shall  under  any  circumstances  be  subject  to  antici- 
pation or  assignment  by  him,  or  to  seizure  or  attachment  under  any 
Judgment  decree,  or  other  lawful  process  at  the  suit  of  any  creditor 
he  has  or  may  have,  is  valid,  and  no  part  may  be  talien  under  a  writ 
in  favor  of  his  creditors.  (Chestnut  St  Nat  Bank  v.  Fidelity  Ins. 
etc.  Co.,  860.) 

a  EVIDENCE— INGRAFTING  TRUST  ON  WILL  BY  PA- 
ROL.— The  very  purpose  of  requiring  wills  to  be  in  writing  would 
be  wholly  defeated  if  courts  of  equity  were  allowed  to  Ingraft  upon 
their  provisions  such  parol  trusts  as  seemed  probably  to  have  existed 
in  the  mind  of  the  testator.    (Moran  v.  Moran,  443.) 

9.  EVIDENCE  — INGRAFTING  TRUST  ON  WILL  BY  PA- 
ROL.—Under  a  statutory  provision  which  makes  a  writing  essential 
to  the  validity  of  a  will,  parol  evidence  is  not  admissible  to  show 
that  a  testator,  in  making  an  absolute  devise,  intended  that  the  d^ 
visee  should  hold  the  property  in  trust  for  otheiti,  although  the 
devisee,  by  a  pleading  in  probate  proceedings,  acknowledges  the 
trust  in  writing  and  defines  Its  extent    (Moran  ▼.  Moran,  443.) 

10.  CONVEYANCES-WHEN  TWO  MAY  BE  REGARDED  AS 
ONE.— If  a  trust  deed  is  executed,  and  afterward  a  further  deed  la 
made  modifying  and  changing  some  of  the  terms  of  the  former,  the 
two  should  thereafter  be  regarded  as  one  instrument,  and  a  clause 
of  the  donor's  will  confirming  the  first  should  not  be  construed  as 
revoking  the  second,  but  as  confirming  the  first  as  modified  by  the 
second.    (Chestnut  St  Nat  Bank  v.  Fidelity  Ins.  etc.  Co.,  860.) 

11.  TRUSTS— CONVERSION  BY  TRUSTEE— LIABILITY.— Ill 
order  to  subject  a  private  estate  of  a  defaulting  trustee  to  the  pay- 
ment of  a  trust  fund,  such  as  the  proceeds  of  stock  sold  on  com- 
mission, which  have  been  by  him  wrongfully  converted,  it  is  not 
necessary  to  trace  such  fund  into  any  particular  property,  but  it 
must  be  clearly  shown  that  it  went  Into,  and  was  used  for  the 
benefit  of  such  estate.    (Hopkins  r.  Bvrr,  238.) 

12.  TRUSTEE'S  SALE— "HIGHEST  AND  BEST"  BIDDER— 
WHO  IS.-  A  requirement  in  a  trust  deed  that,  if  a  sale  is  made  by 
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the  trastee,  he  must  sell  for  the  ''highest  and  best"  price,  does  not 
mean  that  no  sale  Is  legal  unless  there  are  three  or  more  bicU. 
Hence,  if  the  deed  expressly  provides  that  the  owner  of  a  note 
secured  thereby  may  become  the  purchaser  at  such  a  sale,  and  he 
Is  the  only  one  who  bids,  his  offer  is  the  "highest  and  best"  bid 
within  the  meaning  of  such  requirement    (Lathrop  7.  Tracy,  229.) 

13.  TRUSTEE'S  SALE— COMPETITION.— If  a  full  and  fair  op- 
portunity  is  given  to  bidders,  at  a  trustee's  sale,  to  participate  there- 
in, and  there  is  no  collusion,  the  requirement  as  to  competition  is 
fulfilled.    (Lathrop  y.  Tracy,  229.) 

14.  TRUSTEE'S  SALE— TIME^-FRACTIONS  OP  AN  HOUR.— 
The  law  does  not  ^recognize  fractions  of  an  hour.  Hence,  if  a 
trustee  gives  notice  that  he  will  make  a  sale  at  ten  o'cloclc,  he 
is  not  required  to  sell  precisely  at  that  hour,  but  may  sell  at  any 
time  during  the  hour,  and  a  sale  at  half  past  ten  o'clock  is  not 
a  departure  from  the  notice.    (Lathrop  v.  Tracy,  229.) 

15.  TRUSTEE'S  SAIi£>-IN ADEQUACY  OF  PRICE.— A  trustee's 
sale,  properly  conducted,  cannot  be  set  aside  on  the  ground  of  mere 
inadequacy  of  price.    (Lathrop  ▼.  Tracy,  229.) 

16.  TRUSTEE'S  SALE— INADEQUACY  OP  PRICE.— A  fore- 
closure sale,  made  by  a  trustee,  will  not  be  set  aside  merely  because 
It  results  in  loss  to  the  owner  of  an  equity  in  the  property.  It  Is 
unfortunate  for  him  that,  on  account  of  the  stringency  of  the  times, 
he  should  lose  his  equity  because  the  property  does  not  bring  its 
full  value,  but  this  is  no  reason  why  a  court  should  give  him  a 
further  opportunity  to  protect  himself,  when  he  does  not  even  claim 
that  another  sale  would  enable  him  to  do  so.  (Lathrop  ¥•  Tracy, 
229.) 

See  Oharities;  Contracts,  18;  Liens,  1« 

ULTRA  VIRES. 
See  Oorporations,  8^  S. 

USURY. 

1.  USURT— RBMBDY  OP  ONE  WHO  HAS  SUBMXTTBD  TO.— 
A  borrower  who  has  paid  more  than  legal  Interest  is  not  restricted 
to  the  remedy  given  by  statute,  but  may  maintain  an  action  of  as- 
sumpsit to  recover  the  excess  of  interest  paid  on  paying,  or  offering 
to  pay,  the  money  loaned  with  legal  interest  (Baum  v.  Thorns, 
868.) 

2.  USURY— PAYMENT  OP  IS  NOT  DEEMED  VOLUNTARY.— 
A  payment  of  usurious  interest  is  regarded  as  made  under  the  con- 
straint of  a  formal,  though  illegal,  contract,  obtained  by  taking  ad- 
vantage of  the  necessities  of  the  borrower,  and  is,  therefore,  ex- 
cepted from  the  ordinary  rule  that  one  voluntarily  paying  money  on 
an  illegal  scheme  cannot  maintain  an  action  to  recover  sucli  pay- 
ment   (Baom  T.  Thorns,  888.) 

VARIANCra 
See  Mayheni«  4. 

VBNDOR  AND  PURCHASER. 

L  VBNDOR  AND  PURCHASER-ASSUMPTION  OF  A  DBBT 
DUB  A  THIRD  PERSON.— If  a  grantee  in  a  conveyance  to  him  as- 
sumes and  agrees  to  pay  the  debt  of  a  third  person  as  part  of 
the  consideration  for  his  purchase,  he  thereby  becomes  liable  to 
such  third  person  although  his  grantor  is  not  liable  for  the  debt 
and  no  consideration  passes  ^o  the  grantee  from  either  of  the  other 
parties.  The  liability  rests  solely  on  the  promise.  (Enos  v.  Sanger. 
8&) 


Index.  981 

2.  VENDOR  AND  PUROHASBR-WHO  IS  NOT  A  BONA 
FIDE  PURCHASER-INADEQUATE  CONSIDERATION.— If  a 
wife  is  conversant  with  the  terms  of  an  oral  agreement^  whereby 
her  husband  attempts  to  obtain  land  for  an  inadequate  considera- 
tion, a  conveyance  of  the  land  to  her  will  be  deemed  an  act  in  fur- 
therance of  such  attempt,  and  she  cannot,  therefore,  be  regarded 
as  an  Innocent  purchaser  for  value.    (Williams  v.  Hamilton^  475.) 

See  Assignment,  2. 

WAIVER. 
See  Insurance,  7-11,  08. 

WAREHOUSEMEN. 

1.  A  WAREHOUSEMAN  is  one  who  carries  on  the  bualneBS  of 
receiving  and  Iceeplng  goods  in  storage  for  compensation.  Hence 
one  cannot  be  a  warehouseman  of  his  own  goods.  (Tradesmen's 
Nat  Bank  v.  Kent    Mf|?.  (}o.,  876.) 

2.  WAREHOUSEMAN— WHO  IS  NOT.-Though  one  professes 
to  be  a  warehouseman  and  issues  warehouse  receipts,  yet,  if  he  is  in 
fact  the  clerk  of  another,  by  whom  the  rent  of  the  warehouse  Is  paid, 
and  the  warehouse  receipts  are  issued  to  his  employers,  who  pay  no 
storage,  and  are  the  only  persons  having  property  in  such  warehouse, 
he  is  not  a  warehouseman,  and  receipts  issued  by  him  on  the  prop- 
erty of  his  employers  have  not  the  legal  attributes  of  warehouse 
receipts.    (Tradesmen's  Nat.  Bank  r.  Kent  Mfg.  Co.,  876.) 

3.  WAREHOUSE  RECEIPTS— WANT  OF  NOTICE  OP  CHAR- 
ACTER OF.— If  a  person  professing  to  issue  warehouse  receipts  Is 
not  a  warehouseman  in  fact,  but  merely  assumes  to  be  such  ware- 
houseman for  the  purpose  of  issuing  warehouse  receipts  for  his  em- 
ployers on  their  own  property  in  his  charge,  want  of  notice  of  these 
facts  will  not  protect  a  person  dealing  in  such  receipts  by  taking  aa 
assignment  not  accompanied  by  an  actual  delivery  of  the  property. 
(Tradesmen's  Nat  Bank  v.  Kent  Mfg.  (3o.»  876.) 

WATERS. 

1.  WATERS  AND  WATER  COURSES  —  PRESCRIPTIVE 
RIGHTS.— The  artificial  state  or  condition  of  flowing  water  founded 
upon  prescription  becomes  a  substitute  for  the  natural  condition  pre- 
viously existing;  and  from  It  arises  a  right  on  the  part  of  those  in- 
terested to  have  the  new  condition  maintained.  (Smith  v.  Youmans, 
AO) 

2.  RIPARIAN  RIGHTS-RIGHT  TO  ABANDON  EASEMENT.- 
An  owner  may  abandon  his  water  rights  and  easement  to  maintain 
a  lake  at  an  artificial  level,  so  as  to  escape  all  liability  at  law,  for 
consequential  damages  to  riparian  owners  around  the  lake,  unless  he 
is  bound  by  law  or  agreement  to  maintain  the  higher  level  of  the 
waters  of  the  lake.    (Smith  t.  Youmass.  80.) 

8.  RIPARIAN  RIGHTS-DAM  RAISING  WATER  IN  LAKE, 
LOSS  OF  RIGHT  TO  REMOVE.- The  owners  on  the  shore  of  a  lake 
kept  above  the  natural  level  by  means  of  a  dam  until  the  owner 
thereof  has  acquired  a  prescriptive  right  to  maintain  it,  and  until 
the  lands  of  such  owners  have  become  valuable  as  summer  resorts 
by  reason  thereof,  while  they  have  made  valuable  Improvements  re- 
lying on  the  continued  maintenance  of  the  dam,  have  an  easement 
on  their  part,  and  may  prevent  the  owner  of  the  dam  from  lowering 
the  level  of  the  lake  to  their  injury.    (Smith  v.  Toumans,  80.) 

4.  RIPARIAN  PROPRIETORS— RIGHT  TO  CONSTRU(3T 
WHARVES  ANDPIERS.— Owners  of  land  in  a  city  between  a  street 


982  Index. 

and  the  shore  of  a  lake  hare  the  right  to  constmct  In  front  of  thelf 
respective  lots,  in  shoal  water,  proper  wharves,  piers,  and  booms 
.  in  aid  of  navigation,  without  obstructing  it,  far  enough  to  reach 
water  navigable  for  such  boats  as  are  in  use  or  appropriate  to  the 
lake.    (Madison  ▼.  Mayers,  127.) 

See  Landlord  and  Tenant;  Municipal  Corporations,  24,  25. 

WILLS, 

1.  WILLS— ATTESTING  WITNESS.— THE  WIFE  OP  AN  EXB- 
OUTOR  of  a  will  is  a  competent  attestiog  witness  thereto.  (In  re 
Will  of  Lyon,  62.) 

2.  WILLS— STATUTE  OP  FRAUDS.— It  is  a  matter  of  serious 
doubt  whether  the  statute  of  frauds  was  ever  intended  to  apply  to 
testamentary  dispositions  of  property.  (Moran  v.  Moran,  443.) 

3.  WILLS-CONSTRUCTION— INTENT  MUST  CONTROL.-In 
construing  wills,  the  intention  of  the  testator,  when  ascertained, 
and  not  in  violation  of  law,  must  controL  (Westcott  v.  Binford,  530.) 

4.  WILLS— (X)NSTRUCTION  OP— RULE  IN  SHELLEY'S 
CASE  CANNOT  OVERRIDE.- There  is  a  material  distincUon  be- 
tween wills  and  deeds  in  the  application  of  the  rule  in  Shelley's 
case,  and  that  rule,  even  if  it  is  in  force,  will  not  be  allowed  lo 
override  the  manifest  and  cle&rly  expressed  intention  of  the  testa- 
tor, but  such  intention  will  always  be  carried  into  effect  if  it  can 
be  ascertained.    (Westcott  v.  Binford,  530.) 

5.  CONVERSION  OF  REALTY  INTO  PERSONALTY.— A 
power  of  sale,  however  peremptory  in  form,  does  not  oper- 
ate as  a  conversion  in  the  aid  of  any  particular  purpose  of  the 
testator,  where  the  plan  or  purpose  fails  by  reason  of  illegality, 
lapse,  or  other  cause.  In  such  a  case,  the  property  retains  its  ori- 
ginal character  and  goes  to  the  heir  or  next  of  kin  as  real  or 
personal  estate,  as  the  case  may  be.    (McHugh  v.  McCole,  106.) 

6.  WILLS— MARRIAGE— REVOCATION  BY.— The  marriage  of 
a  woman  does  not  revoke  her  will,  if  her  common-law  disabilities  in 
respect  to  the  disposition  of  her  property  have  been  removed  by 
statute.    (In  re  Will  of  Lyon,  52.) 

See  Appeal,  9l 

WITNESSES. 

1.  WITNESSES.- THE  WIFE  OF  AN  INSANE  HUSBAND 
cannot  testify  for  him,  if  the  statute  declares  that  a  wife  cannot 
testify  for  or  against  her  husband  without  his  consent  Being  in- 
sane, he  cannot  grant  such  consent.  (Falk  v.  Wittram,  184.) 

2.  WITNESSES— MATTER  OF  OPINION— COMPETENCY- 
DETERMINATION  OF.— Whether  a  witness,  called  to  testify  to  any 
matter  of  opinion,  has  such  qualifications  and  knowledge  as  to  make 
his  testimony  admissible  is  a  preliminary  question  for  the  judge 
presiding  at  the  trial,  but  his  decision  is  not  conclusive,  if  it  is 
clearly  shown  to  be  erroneous  in  matter  of  law.  (Germania  Life  Ins. 
Co.  V.  Lewin,  215.) 

8.  EXPERT  EVIDENCE  IS  NOT  ADMISSIBLE  TO  PROVE 
what  was  the  cause  of  an  explosion  of  the  water  glass  of  a  boiler, 
when  the  question  before  Uie  Jury  is  whether  or  not  a  valve  was 
opened,  or,  if  opened,  whether  such  opening  was  sudden.  Expert 
evidence  may  properly  be  received  as  to  what  would  have  been  the 
effect  of  opening  such  valve  suddenly,  but  experts  should  not  be 
permitted  to  decide  a  question  of  fact,  and  any  question  asked  an 
expert  must  be  so  framed  as  not  to  require  him  to  pass  on  the 
credibility  of  any  other  evidence  in  the  cause.  (Maitland  v.  Gilbert 
Paper  Co.^  137.) 


Index.  983 

4.  WTTNESSE»-BXPEmTS— COMPETENCY  OF,  IN  CASES 
OP  POISONING  BY  CYANIDE  OP  POTASSIUM.— If  a  medical 
witness  is  called,  as  an  expert,  to  proye,  among  other  things,  the* 
symptoms  attending  a  case  of  poisoning  by  cyanide  of  potassium, 
he  is  competent  to  testify,  after  a  foundation  is  laid,  showing  that 
he  is  a  regularly  licensed  physician,  of  extensive  practice  and  ex- 
perience, and  has  made  a  special  study,  for  many  years,  of  tox- 
icology, although  he  may  have  had  no  actual  experience  with  cases 
of  poisoning  with  that  particular  drug.  (Gennanla  Life  Ins.  Go.  v. 
Lewin,  215.) 

6.  WITNESSES— IMPEACHMENT.— If  a  witness  has  been  im- 
peached, it  is  the  duty  of  the  jury  to  disregard  his  testimony,  unless 
it  is  corroborated  in  material  particulars.    (Powell  ▼.  State,  277.) 

6.  WITNESSES-IMPBACHMENT.-If  the  credibility  of  a  wit- 
ness is  attaclced  by  an  effort  to  impeach  him  by  legal  methods,  the 
Jury  become  the  triers  of  the  credibility  of  the  witness  sought  to  be 
impeached,  and  of  the  witnesses  by  whose  testimony  the  attack  is 
made.  They  are  to  weigh  the  opposing  testimony,  and  at  last  say 
whether  or  not  In  their  judgment  the  witness  has  been  impeached. 
(PoweU  ¥•  State*  277.) 

See  Trial,  8. 

WOMAN'S  RIGHTS. 
See  Officers,  2. 

WRITS. 

1.  A  WRIT  OF  ASSISTANCE  WILL  NOT  BB  ISSUED  where 
there  Is  a  bona  fide  contest  as  to  the  right  to  the  possession  of  land 
under  a  sale,  or  where  the  rights  of  the  parties  have  not  been  ad- 
judicated in  the  principal  suit.    (Roach  t.  Clark,  353.) 

2.  THE  ISSUING  OP  A  WRIT  OF  ASSISTANCE  Is  within  the 
discretion  of  the  court,  but  can  be  justified  only  when  the  right  is 
clear,  and  there  is  no  equity  or  appearance  of  equity  In  the  defend- 
ant, and  when  the  sale  and  proceedings  under  the  decree  are  be- 
yond suspicion.    (Roach  v.  Clark,  SS8.) 

Bee  Appeal,  16L 
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